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Reconciliation with the past by 
legal means in South East Europe 

SUMMER SCHOOL LECTURE

“It is a basic principle that we must base 

reconciliation on the effort to realize jus-

tice for the entire society, especially for 

the victims. … Given the spiritual injury 

experienced by society, the healing proc-

ess must be gradual. This reconciliation is 

inevitably tied to the nature of the legal 

process. Only if there is justice can true 

reconciliation, or social healing, occur.” 

(Aniceto Guterres Lopes, Director, Yayasan 

HAK) 

I. INTRODUCTION TO THE LECTURE 

1. Structure and content of the lecture 

Welcome to the Summer School lecture on 

“Reconciliation with the past by legal means 

in South East Europe”! I have handed you 

out an outline of the lecture. From this you 

can see the topics which I would like to 

cover within the following fourty-five min-

utes, i.e. I would like to 

• briefly introduce you to the topic, 

• introduce you to the basic functions and 

aims of legal reconciliation, 

• provide you with an overview of the dif-

ferent types, mechanisms, and means of 

legal reconciliation, 

• talk about the limits of and obstacles to 

legal reconciliation, 

• and finally address some aspects of legal 

reconciliation as a condition for the coun-

tries of the former Yugoslavia to join the 

European Union (EU). 

I have divided this lecture into two parts: I 

will be speaking for most of the first part, 

and I have prepared some case studies for 

the second part. These case studies will give 

you a chance to apply and further consider 

the issues about which I will be speaking. 

It goes without saying that a single lecture 

can only introduce you to such a complex 

issue. My hope is that through this lecture, I 

will be able to inspire some of you to further 

reflect upon the issues raised, to do further 

research on those issues, or to get involved 

in practical work related to legal reconcilia-

tion. 

Before I will start my lecture, I would like 

you to take ten minutes to think about the 

questions listed on the questionnaire which 

you have already received.1 This should 

help you to follow my lecture, and to gauge 

your understanding of the topic at this 

point. 

2. Introduction to the topic 

Why did I choose the topic “Reconciliation 

with the past by legal means in South East 

Europe” for my Summer School lecture? 

The countries of South East Europe are in a 

unique transition from communist totalitar-

ian or authoritarian regimes to pluralist de-

mocracies based on the rule of law and re-

spect for human rights and diversity. 
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As far as the countries of the former Yugo-

slavia are concerned, the transition process 

is even more unique and challenging. It in-

volves not only dismantling former commu-

nist/socialist systems, but also overcoming 

the legacy of the most recent hostilities. 

Those hostilities play a much more domi-

nant role in the transition process of the 

countries of the former Yugoslavia than do 

the countries’ communist/socialist pasts. 

When talking about reconciliation with the 

past by legal means in South East Europe 

we do, therefore, have to differentiate be-

tween two distinct phases in the region’s 

past, or rather between two distinct heri-

tages which the countries of the region have 

to dismantle: These are the socialist past or 

heritage of the former communist authori-

tarian/totalitarian systems in South East 

Europe, on the one hand, and the war in the 

former Yugoslavia in the 1990s, on the 

other hand. 

I will try to explain throughout my lecture 

why – from my point of view – the transi-

tion to pluralist democracies, based on the 

rule of law and respect for human rights 

and diversity, can only be successfully com-

pleted if the countries in question have 

overcome the legacies of their communist 

past and the recent wars, respectively. 

The question which needs to be answered 

first in this regard is why legal reconciliation 

with the past, as compared to moral and 

political reconciliation, is essential for the 

transition process to be completed success-

fully. 

I would like to answer this question first in a 

rather general way, and second, by explain-

ing the functions and aims of legal recon-

ciliation. 

II. THE FUNCTIONS AND AIMS OF LEGAL 

RECONCILIATION – RULE OF LAW 

Reasons for Legal Reconciliation with the 

Past  

1. Meaning of legal reconciliation 

Why it´s legal reconciliation important in 

the countries of the region in order for the 

transition to democratic societies based on 

the rule of law to be completed success-

fully? 

Under the communist/socialist regimes of 

the region, and during the war in the former 

Yugoslavia, all kinds of human rights abuses 

and injustices happened. These various 

forms of oppression and injustice resulted in 

extraordinary physical and spiritual suffer-

ing. There was usually no effective legal 

protection in this context that could have 

brought about the form of legal justice that 

is a fundamental right of each human being. 

The ongoing transition process from au-

thoritarian to democratic rule in each of the 

region’s countries can, however, only be 

successful if it results in a society that is 

freed from a past full of oppression, human 

rights violations, and injustice. It must be a 

society that inspires the entire population to 

respect the law, human rights, democracy, 

and social justice.2 

Though being only one element in the gen-

eral transformation process and in the spe-

cific realization of justice for all, legal recon-

ciliation with the past is an important ele-

ment thereof. Historical examples such as 

post-war Germany have shown that legal 

reconditioning (juristische Vergangenheit-

saufarbeitung) has become a fundamental 

pillar in the stable democratic development 

of postauthoritarian countries. As Joachim 

Gauck, the former East German secret po-

lice files administrator (Bundesbeauftragter 

für Stasi-Unterlagen) has stated recently in 

the context of lustration in Bulgaria, there 

are moral and political reasons for the need 

to reconcile with the past, and there are 

reasons based on the rule of law (i.e., there 

are not only legal means for reconciling with 

the past, but legal justifications therefore).3 

This argument has been shared by others 

working on reconciliation in other regions of 

the world. Aniceto Guterres Lopes, an East 

Timorese has stated: 

“Efforts at reconciliation must be located in 

the context of problems of the past. Only by 

coming to terms with these problems will 

we be able to create a base to develop a 

new society consistent with people’s hopes. 

In this matter, reconciliation is more than a 
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political effort shaped by apologies, hand-

shakes, and embraces. Shaping an admini-

stration similar to the previous one will only 

serve to institutionalize impunity. Recon-

ciliation such as this actually disavows the 

values of human rights and justice that 

must be an important element in the build-

ing of a new society.”4

2. Functions of Legal Reconciliation 

Now, what are the individual functions of 

legal reconciliation? Legal reconciliation is 

one way to advance the overall process of 

national reconciliation, to prevent future 

human rights abuses or the return to vio-

lence, and to confront past crimes. It is part 

of official truth seeking and truth telling. As 

such, it plays an important role in conflict 

resolution and prevention. Legal reconcilia-

tion is one way to render justice for the en-

tire society, which includes retributive jus-

tice. 

Legal reconciliation can support a healing 

process in society, in particular the healing 

of victims of political violence:  

“It is a basic principle that we must base 

reconciliation on the effort to realize justice 

for the entire society, especially for the vic-

tims. … Given the spiritual injury experi-

enced by society, the healing process must 

be gradual. This reconciliation is inevitably 

tied to the nature of the legal process. Only 

if there is justice can true reconciliation, or 

social healing, occur.”5 

Last but not least, legal reconciliation sup-

ports the transformation process in the 

countries of the region, which again is a 

condition for the countries to join the EU. 

III. THE TYPES, MECHANISMS AND MEANS 

OF LEGAL RECONCILIATION 

What are the types, mechanisms and means 

of legal reconciliation with the past? There 

are various types and mechanisms or, 

rather, means through which legal recon-

ciliation can be achieved. These are: 

• the prosecution of perpetrators, in par-

ticular war criminals, in national and inter-

national courts, i.e. reconciliation through 

criminal law proceedings/court trials; 

• material (i.e. financial) or nonmaterial 

compensation and reparation for victims of 

human rights violations, in particular legal 

rehabilitation of political repression victims 

and necessary measures by the respective 

governments as well as by other parties to 

compensate those persons for the damage 

inflicted on them during the communist/ so-

cialist regime and to grant them the neces-

sary social benefits; 

• administrative measures, in particular lus-

tration or purges (i.e. the exclusion from 

political parties) of those affiliated with a 

previous authoritarian or totalitarian re-

gime, respectively – in particular through 

lustration laws; 

• official truth seeking, usually in the form 

of temporary investigative bodies that have 

acquired the generic name of „truth com-

mission” 

1. Legal reconciliation through criminal 

law proceedings/court trials 

For purposes of introduction, I would like to 

mention a few examples of legal reconcilia-

tion by means of prosecuting perpetrators, 

in particular war criminals, i.e. of legal rec-

onciliation through criminal law proceedings 

in the region: 

• On July 10th, 2006, former Serb President 

Milan Milutinovic went on trial before the 

International Criminal Tribunal for the For-

mer Yugoslavia (ICTY) in The Hague with 

five other high-ranking politicians and 

members of the military on charges of war 

crimes, crimes against humanity, and geno-

cide with regard to the murder and persecu-

tion of ethnic Albanians in Kosovo between 

January and July 1999. This is just one of 

numerous crininal law proceedings before 

the ICTY, probably the most prominent of 

which was the trial against Slobodan Mil-

osevic which was left unfinished by Mil-

osevic´s early death. On July 25th, 1995, 

Ratko Mladic and Radovan Karadzic were 

indicted. The trial against them is still pend-

ing, as neither of them has been arrested or 
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surrendered to the Tribunal – a problem to 

which I will return later. 

• War crimes tribunals are also conducted 

on the national level in the countries of for-

mer Yugoslavia. In Bosnia and Herzegovina 

(BiH), for example, war crimes are dealt 

with by the War Crimes Chamber of the 

Court of BiH. This is necessary, as the ICTY 

is to finish its work by 2010 at the latest, 

and the countries of the region will have to 

take over and finish the Tribunal´s work. 

We will have a lecture on the work of the 

War Crimes Chamber of the Court of BiH on 

Friday. 

• This year, relatives of victims massacred 

in Srebrenica on July 11th, 1995 by Serbian 

forces will file a lawsuit against The Nether-

lands on the grounds that Dutch soldiers did 

not sufficiently protect their murdered rela-

tives. 

The list goes on and on. 

Once again, the decisive question is how 

criminal proceedings/trials can possibly con-

tribute to reconciliation with, or rather with 

successfully overcoming, the past? 

The primary purpose of prosecution is to 

establish criminal offenses and crimes, to 

locate the perpetrators, and to convict 

them. Through criminal proceedings, the 

identity of victims will be determined. Due 

to the conviction, they might be adjudged 

compensation. What is most important, 

though, is that they will be officially recog-

nized as victims, i.e. their suffering will be 

officially recognized, which is an important 

element in the reconciliation process. 

Through criminal proceedings, various val-

ues can be promoted, such as retributive 

justice, truth telling - trials are crucial for 

legally establishing what has happened -, 

and political reconciliation. 

Retributive justice can provide justice for 

victims of war crimes, e.g. through repara-

tion payments (cf. the Srebrenica law suit). 

The provision of justice is one of the most 

important functions/ends of legal reconcilia-

tion through prosecution. This can be illus-

trated by public reaction to the death of 

Slobodan Milosevic. I would like to quote 

from a news article which appeared in 

Swissinfo on July 10th, 2006: 

“Ethnic Albanians were angry that Mil-

osevic’s death robbed them of a verdict on 

the crimes he was accused of in Kosovo. 

They hope the trial of Milutinovic and his co-

accused will help provide justice for victims 

of war crimes in the province.” 

Truth telling is an equally important end 

which criminal investigations and trials 

serve. The ICTY and national war crimes 

tribunals, for example, can help clear up the 

historical record through its investigations. 

The Chief Prosecutor of the International 

War Crimes Tribunal for the Former Yugo-

slavia, Carla del Ponte, who has in the past 

been repeatedly accused of writing political 

and overlong indictments, has only recently 

emphasized that “the function of the war 

crimes trials is to bring forward the truth 

about what has happened in the past; to 

bring forward the truth about the facts”.6 

This – according to Del Ponte, is extremely 

important as past leaders, foremost Mil-

osevic, have been spreading misinformation 

for more than ten years. 

In the following segment, I would like to 

share an academic and a political assess-

ment of the importance of legal reconcilia-

tion through criminal investigations and 

proceedings with you. In a scholarly article 

on transitional justice in the former Yugo-

slavia, legal reconciliation through criminal 

investigations and proceedings is evaluated 

as follows: 

“Of the numerous means that (...) new re-

gimes could use in overcoming a bad past, 

a court investigation does not give neither 

the fastest nor the most reliable results. Al-

though political clashes may occur in the 

context of legal proceedings, there is a gen-

eral consensus that legal reconciliation of 

justice still represents one of the most con-

sistent methods in institutional overcoming 

of the past and in establishing the rule of 

law.”7
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A report to the Council of Europe by a Ro-

manian author entitled “Measures to dis-

mantle the heritage of former communist 

totalitarian systems” comes to a similar 

conclusion: 

“Criminal acts committed by individuals dur-

ing the communist totalitarian regime 

should be prosecuted and punished under 

the regular criminal code. Some people ad-

vocate ‘wiping the slate clean’, by issuing a 

general pardon for all the crimes committed 

under the former regime. I do not agree 

with this approach: It seems to me to be 

very unfair to the victims of those crimes. 

Besides, a general pardon could even de-

stabilise the new society, if victims of their 

families should decide to take justice in 

their own hands. Thus it seems clear that 

crimes should be prosecuted and pun-

ished.”8

As a final note on criminal proceedings as a 

means of legal reconciliation, I would like to 

emphasize that one should always keep in 

mind that prosecution is only one means of 

promoting reconciliation. There is a wide 

range of tools for accomplishing this, and 

one should always consider carefully which 

of those tools serves the purpose in an indi-

vidual situation best.9

2. Legal rehabilitation and material com-

pensation for victims of human rights vio-

lations 

Another important method of legal recon-

ciliation is the material, i.e. financial, and 

the non-material compensation for victims 

of oppressive regimes, in particular of hu-

man rights violations committed during both 

the period of the communist regimes and 

the civil wars in the region. 

One of the most important means of com-

pensation is legal rehabilitation of the vic-

tims of political repression which may in-

clude necessary measures by governments 

and other relevant parties to compensate 

these persons for the damage inflicted on 

them. Legal rehabilitation is complementary 

to the prosecution of individual crimes 

which I have just mentioned. The prosecu-

tion of individual crimes has to go hand-in-

hand with the rehabilitation of people who 

were convicted of “crimes” which in a de-

mocratic society based on the rule of law 

and respect for human rights do not consti-

tute criminal acts, and for those people who 

were unjustly sentenced. 

The questions which need to be answered 

with regard to legal rehabilitation, and with 

which some of the countries in the region 

are confronted, are:  

• How should rehabilitation be handled? 

• Should each person who has been un-

justly sentenced have to apply to have his 

judgment individually overturned in a spe-

cial proceeding? 

• Or should specific types of political-judicial 

ruling be generally overturned? 

Currently, legal rehabilitation constitutes a 

particular challenge for Serbia: In contrast 

to other post-communist systems, legal re-

habilitation in Serbia represented the most 

neglected method for legally overcoming 

the past. A Rehabilitation Act was passed by 

the Parliament in April 2006, but it hardly 

covers legal rehabilitation. Political analysts 

argue that this is due to a lack of political 

will to legally overcome the authoritarian 

past. 

As far as material compensation is con-

cerned, I would simply like to mention that 

from my point of view, material (i.e. finan-

cial compensation) should, generally speak-

ing, be extended to the victims of totalitar-

ian justice. This compensation should not be 

(much) lower than the compensation ac-

corded to those who had been unjustly sen-

tenced for ordinary crimes. The challenge 

with this option is where the money for 

compensation shall come from, given that 

all countries in the region are currently fac-

ing major economic problems. 

3. Lustration or purges (i.e. exclusion 

from political parties) of those affiliated 

with a previous authoritarian/totalitarian 

regime 
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I had mentioned earlier that lustration was 

one of the means to overcome the authori-

tarian past in the countries of the region. 

Let me first explain what lustration means 

and what its aim is. 

Lustration is, literally, "a sacrifice, or cere-

mony, by which cities, fields, armies, or 

people, defiled by crimes, pestilence, or 

other cause of uncleanness, were purified" 

[…]. During the period after the fall of the 

various European Communist states in 

1989–1991, the term came to refer to the 

policy of limiting participation of former 

communists (and, especially, informants of 

the communist secret police) in the succes-

sor governments or even in civil service po-

sitions.10 

The declared aim of lustration is to exclude 

persons from exercising governmental 

power if they cannot be trusted to exercise 

this power in accordance with democratic 

principles. Put differently: “[L]ustration is 

meant to create a breathing space for de-

mocracy, where it can lay down roots with-

out the danger that the people in high posi-

tions of power will try to undermine it.”11

If one describes the aim of lustration as 

such, it follows logically that the lustration 

methods applied have to be in accordance 

with the same principles with which the per-

sons in power are expected to exercise their 

power. Among those principles are the fun-

damental tenets of the rule of law. The 

Council of Europe, in its abovementioned 

report on measures to dismantle the heri-

tage of former communist systems, has 

summarised this as follows: 

“To be compatible with a state based on the 

rule of law, lustration laws must fulfil cer-

tain requirements. Above all, the focus of 

lustration should be on threats to funda-

mental human rights and democratisation 

process; revenge may never be a goal of 

such laws, nor should political or social mis-

use of the resulting lustration process be 

allowed. The aim of lustration is not to pun-

ish people presumed guilty – this is the task 

of prosecutors using criminal law – but to 

protect the newly-emerged democracy.”12

I will return to the limits of lustration and 

other means of legal reconciliation later. 

Over the past decade, a number of coun-

tries in South Eastern Europe have adopted 

laws and regulations under the general 

heading of measures t dismantle commu-

nism. I would like to mention a few exam-

ples: 

• Albania has adopted so-called “decommu-

nisation laws” (this occurred in 1995, rather 

early compared to other countries of the 

region).13

• In Bulgaria the Parliament adopted a lus-

tration law on 9 December 1992 called “Ad-

ditional Requirements Toward Scientific Or-

ganisations and the Higher Certifying Co-

mission”. This so-called “Panev law” on the 

temporary introduction of some additional 

requirements for the members of the execu-

tive bodies of scientific institutions and for 

the Higher Certifying Commisison ceased to 

be valid in 1995. The main problem with 

this law was that it did not provide for ex-

amination of individual cases by an inde-

pendent body, nor did it allow for a judicial 

review. It appears likely that some funda-

mental rights were thus violated by the law, 

notably the right to due process and the 

right to be heard.14

• Romania is one of the few Eastern Euro-

pean countries that, 16 years after the col-

lapse of the former communist regime, has 

not yet passed a Lustration Law. Up to now, 

there were several attempts to pass a Lus-

tration Law, i.e. in 1996, 1999 and 2005, 

but none of them was successful: The draft 

laws have always been stopped in the Par-

liament. Currently, a new draft law is under 

debate in the Chamber of Deputies after 

having been passed by the Senate. 

The draft law proposes that persons who 

held certain public offices during the com-

munist regime (e.g.: leading positions in the 

Romanian Communist Party, leading posi-

tions in the communist students’ unions, 

editors of the media-agencies, rectors and 

deans from the political educational system, 

prosecutors, presidents of the Supreme 

Court) should be banned, for a period of 10 

years, from holding certain public offices 
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(president of the state, member of the gov-

ernment, senator or deputy, prefect, mayor, 

judges and prosecutors, member of the dip-

lomatic corps). 

Some of the countries in the region still face 

major challenges when it comes to lustra-

tion. Among those countries is Bosnia and 

Herzegovina: The Parliament of BiH has not 

yet passed a lustration law which would 

prevent former party members or political 

functionaries from holding public office; the 

public is not exerting pressure on the Par-

liament to pass such a law; news about cur-

rent political leaders’ past membership in 

the communist security service do not draw 

much public attention; the public is – some-

how understandably – much more con-

cerned about the recent war and its conse-

quences. 

The situation in Serbia is not much differ-

ent. One expert on lustration in Serbia 

summarized the current challenges in Ser-

bia as follows: 

“Serbia is still not ready for lustration. 

Moreover, regarding the absence of the will 

of the political elite and the indifference of 

the people in Serbia, there are no good 

prospects even for a regular disqualification. 

Obvious continuity of Milosevic’s regime is 

still acting, and it cannot contribute in form-

ing a decision to open a question of over-

coming the evil of authoritative past from 

aspect of disqualification procedures (even 

less lustration).” (Ph.D. Jovica Trkulja) 

I will ask some of you to deal with the issue 

of lustration in more detail later in one of 

the case studies which I have prepared. 

 

4. Official truth seeking in the form of 

temporary investigative bodies 

Finally, the establishment of an investiga-

tive committee on the history of communist 

dictatorships, authoritarian regimes, or wars 

can be beneficial in overcoming the past. 

Strictly speaking, this is not a legal means 

of overcoming the past. I would, neverthe-

less, like to draw your attention to a Com-

mission which – in December 2003 – was 

established to examine the events which 

took place in Srebrenica in July 1995. The 

independent investigation has shown that 

thousands of Bosnians were killed during 

the Srebrenica events. 

As a final note on the mechanisms and 

means to legally overcome the past, I would 

like to mention that these means are not 

mutually exclusive. Rather, there can be a 

positive interplay between the different 

structures or processes in place. A number 

of states have, for example, attempted to 

prosecute perpetrators while also creating a 

truth commission. 

IV. THE LIMITS OF AND OBSTACLES TO 

LEGAL RECONCILIATION 

In the questionnaire which I have distrib-

uted to you at the beginning, I have asked 

you to, inter alia, think about the possible 

limits of and obstacles to legal reconcilia-

tion. 

In your opinion: What are the limits to legal 

reconciliation with the past? Which are the 

obstacles to successfully overcoming the 

past by legal means? 

1. Limits to legal reconciliation 

The requirements of a state based on the 

rule of law itself I have explained earlier 

that one of the functions, or aims, of legal 

reconciliation is to create justice because 

justice is a condition for the transition proc-

ess to be successful. If one keeps in mind 

that the goal of transition is the creation of 

a democratic, constitutional state based on 

the rule of law, however, it becomes clear 

that there is a “limit” to the creation of jus-

tice, i.e. the measures taken to create jus-

tice (in our case, measures of legal recon-

ciliation) must themselves comply with the 

requirements of a state based on the rule of 

law. 

The Parliamentary Assembly of the Council 

of Europe in a 1996 resolution on measures 

to dismantle the heritage of former commu-

nist totalitarian systems has poignantly ex-

plained why this is so: 
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“[A] democratic state based on the rule of 

law must, in dismantling the heritage of 

former communist totalitarian systems, ap-

ply the procedural means of such a state. It 

cannot apply any other means, since it 

would then be no better than the totalitar-

ian regime which is to be dismantled. A de-

mocratic state based on the rule of law has 

sufficient means at its disposal to ensure 

that the cause of justice is served and the 

guilty are punished – it cannot, and should 

not, however, cater to the desire for re-

venge instead of justice. It must instead 

respect human rights and fundamental 

freedoms, such as the right to due process 

and the right to be heard, and it must apply 

them even to those people who, when they 

were in power, did not apply them them-

selves.”15

What does that mean for the reconciliation 

measures which I have described earlier? 

I would like to illustrate this using the ex-

ample of lustration laws, and I would – once 

again – like to make reference to the Coun-

cil of Europe report mentioned earlier in 

which the rule of law limits of lustration 

measures are described in detail. According 

to this report, lustration is only compatible 

with a democratic state under the rule of 

law if several criteria are met. The two most 

important criteria are: 

• “First, guilt, being individual, and not col-

lective, must be individually proven – this 

highlights the need for the individual, and 

not collective, application of lustration laws. 

• Second, the right of defense, the pre-

sumption of innocence until proven guilty, 

and the possibility of a proper judicial re-

view of the decision taken must be guaran-

teed.”16

The aim of lustration is not to punish people 

who are presumed guilty, but to protect the 

newly-emerged democracy. From this aim, 

further limitations can be logically derived 

as listed in the Council of Europe report: 

• “Revenge may never be a goal of lustra-

tion laws, nor should political or social mis-

use of the resulting lustration process be 

allowed.” (para. 16) 

• “Lustration may only be used to eliminate 

or significantly reduce the threat posed by 

the lustration subject to the creation of a 

viable free democracy by the subject’s use 

of a particular position to engage in human 

rights violations or to block the democrati-

sation process.” (para. 16 b) 

• “Lustration may not be used for punish-

ment, retribution or revenge; punishment 

may be imposed only for past criminal ac-

tivity on the basis of the regular Criminal 

Code and in accordance with all the proce-

dures and safeguards of a criminal prosecu-

tion.” 

I will distribute photocopies of the report to 

you at the end of the lecture in which you 

will find further limitations. 

2. Current Obstacles to legal reconciliation 

So far, I have only spoken about rule of law 

limitations to legal reconciliation. The sec-

ond question to be asked is: Which obsta-

cles to legal reconciliation exist? 

When we talk about legal reconciliation with 

the socialist/communist past today, we 

have to bear in mind that the process of 

dismantling the socialist/communist past 

has already lasted for more than fifteen 

years. From this stem the following obsta-

cles to lasting or current attempts to legally 

overcome the past, i.e.: 

• Nostalgia for the past as a result of the 

inability of post-communist governments to 

manage the people’s expectations 

With time, the negative images of the au-

thoritarian/totalitarian past have faded 

away, and let a certain nostalgic attitude 

emerge in many of the countries of the re-

gion: 

“People wish for – and sometimes, elect 

back into office – such ‘values’ as equality 

(unconditional equality instead of equality of 

chances), collectivism, paternalist protec-

tionism, stability without progress (stagna-
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tion), a preordained certain future and other 

trappings of the conformism specific to the 

communist totalitarian model. The reason 

for this nostalgia for the past, for this ap-

parent failure of transition, can be found – 

amongst other reasons – in the inability of 

post-communist governments to manage 

the people’s expectations. [...] As a result, 

in some former communist totalitarian so-

cieties, the initial consensus for change is 

collapsing, and the old system is becoming 

an alternative again, against which the ide-

als of democracy must compete. This can-

not be right; especially when one considers 

the crimes that were committed under the 

former regimes, some of them as horrific as 

those committed by the Nazis during the 

second world war, it must be clear that 

communist totalitarian system cannot be an 

alternative.”17

• Lack of political will to legally overcome 

the past by the political elite  

The political elite often lack the political will 

to seriously overcome the past by legal 

means. This is not surprising: The current 

political elite are often identical with the 

former political elite; at the very least they 

are often closely linked. The former political 

elite often fear revenge or rejection from 

the new society: 

“It could be dangerous to marginalise this 

elite, who might then challenge the democ-

ratic foundations of the new state. Those 

members of the former elite who are willing 

and able to integrate into and support the 

new democratic society should be given a 

fair chance to do so.”18

Reconciliation with the past is a big chal-

lenge for all countries in the region. One 

has to keep in mind that reconciliation does 

not only have a rhetorical content, but that 

the real meaning of this term must be real-

ized. 

V. LEGAL RECONCILIATION AS A CONDI-

TION FOR JOINING THE EU 

Last but not least, I would like to address a 

special issue regarding legal reconciliation 

with the past, i.e. the question of whether 

the arrest and surrender of war criminals 

should be a condition for the continuation of 

association and accession talks between the 

EU and the countries of the region. As one 

of my case studies deals with this question, 

I will keep it short and provide you with 

some background information only, leaving 

the rest up for discussion at the end of this 

session. 

As you probably know, in order to join the 

European Union, a state needs to fulfil the 

economic and political conditions generally 

known as the Copenhagen criteria (after the 

Copenhagen summit in June 1993). That 

basically requires a secular, democratic 

government, rule of law, and corresponding 

freedoms and institutions. 

The Copenhagen criteria do not explicitly list 

legal reconciliation with the past as one of 

the conditions for joining the EU. In the re-

ports of European institutions such as the 

European Parliament, the topic of reconcilia-

tion with the past by legal means does not 

appear as such. That is surprising, given 

that there are good rule of law reasons for 

legal reconciliation, and that the rule of law 

is a condition for EU accession. The EU 

does, however, through its policy, treat at 

least part of legal reconciliation as a pre-

condition for EU accession, i.e. the arrest 

and surrender of prominent war criminals. I 

would like to illustrate this using the exam-

ple of the arrest and surrender of Ratko 

Mladic. 

Ratko Mladic, the former Bosnian Serb mili-

tary commander, was indicted in 1995 by 

the ICTY for genocide, crimes against hu-

manity, and war crimes perpetrated during 

the siege of Sarajevo, during the war in 

Bosnia and Herzegovina 1992 – 1995, and 

during the massacre at Srebrenica. The EU 

insists on arresting and surrendering Mladic 

to the ICTY – so far in vain. 

On May 3rd, 2006, the EU broke off talks on 

closer ties with Serbia over its failure to ar-

rest and transfer Mladic to the ICTY, i.e. the 

EU called off the negotiations on the Stabili-

sation and Association Agreement. The ne-

gotiations will resume when Serbia proves 

complete cooperation with the ICTY. 
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In July of this year, Serb Prime Minister 

Koštunica presented an action plan regard-

ing co-operation with the ICTY in Bruxelles. 

The primary goal of the action plan is the 

arrest and surrender of Mladic. In reaction 

to the action plan, European Enlargement 

Commissioner Olli Rehn refrained from de-

claring a new date for the resumption of the 

association talks. He instead announced: 

“Much more important than the action plan 

itself is its implementation. Full cooperation 

with The Hague means the arrest and sur-

render of Ratko Mladic and alike suspected 

war criminals.” 

The EU reasoning behind breaking off its 

talks with Serbia is - simplified: Serbia 

failed to keep a pledge that Mladic – 

alledged to be hiding there, protected by 

renegade army and intelligence officers – 

would be handed over to the ICTY by the 

end of April, a deadline set by the EU. Olli 

Rehn argues that the issue is about the rule 

of law: Serbia must show that nobody is 

above the law. 

The armed forces and security services 

must be fully under democratic control. The 

EU policy has been criticized. I will distrib-

ute one criticism by an American scholar 

who has worked for the ICTY in the past, 

and which appeared in th New York Times, 

later on.19 Before I do so, however, I would 

like some of you to think about whether the 

arrest and surrender of prominent war 

criminals should be a condition for the con-

tinuation of accession talks or not, and 

whether – from your point of view – it sup-

ports the process of legal reconciliation of 

the past or not. 

This brings me to the end of my lecture and 

to the introduction of the case studies.20 I 

would like to thank you for your attention. 
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ATTACHMENT I 

Lecture on “Reconciliation with the past by 

legal means in South East Europe” 

Questionnaire 

by Stefanie Ricarda Roos, Director, Rule of 

Law Programme for South East Europe 

I. The functions and aims of legal reconcilia-

tion 

• Why is legal reconciliation with the past 

important in the countries of South East 

Europe?/Why is it so important that the 

communist totalitarian/authoritarian, and 

the war past is legally overcome? 

• What are the functions and aims of over-

coming the past by legal means? 

II. The types, mechanisms and means of 

legal reconciliation 

• What are the types and mechanisms of 

legal reconciliation? 

• Which are the means through which legal 

reconciliation can be achieved? 

III. The limits and obstacles to legal recon-

ciliation 

• In your opinion: What are the limits to le-

gal reconciliation with the past? 

• Which are the obstacles to successfully 

overcoming the past by legal means? 

 

http://en.wikipedia.org/wiki/Lustration

