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PROMOTING THE RULE OF LAW
IN SUB-SAHARAN AFRICA

Generally, existence of the rule of law in Sub-Saharan Africa

is only rudimentary and in some cases absent altogether.

This is one of the most significant factors in the overall un-

satisfactory development of the region, given that without

stable democracies sustainable development, peace and

security are simply inconceivable in the long-run and that,

conversely, stable democracies are impossible without the

rule of law. Corruption, nepotism, mismanagement and the

misuse of power all thrive in states devoid of an effective

rule of law; giving rise to human rights abuses and poverty,

and in turn providing a breeding ground for violence and

terrorism.

To a great extent, legal systems in African countries bear the hallmarks of their colonial

pasts. Anglo-Saxon Common Law forms the basis of the legal order in the former British

colonies, whereas continental European (positive) rights dominate in the French, Portu-

guese and Belgian colonies of yesteryear. In contrast, the German and Italian colonial era

has not left any significant features in terms of the legal order. These – initially enforced –

legal systems were completely foreign to the indigenous Africans, and remain so to great

numbers of the population to this day. Only the educated elite is successfully au fait with

the various systems and, all too frequently, uses this knowledge for their own exclusive be-

nefit. Existing constitutions and laws are unknown to large elements of the African popula-

tion, and where there is rudimentary knowledge of such, it has little or no significance for

people at large. Traditional rights remain dominant in many rural regions; to this day, tribal

chieftains or other legitimate or illegitimate leaders still decide issues that are the reserve

of the law courts according to our understanding. Self-justice and lynch-mob justice by in-

dividuals or groups is on the increase in Africa.

During the Cold War many African states placed themselves within the Soviet Union’s

sphere of influence and, in many cases, consequently introduced a communist or socialist

system (including the legal system). As such, a further foreign system was “grafted” onto

that of the former foreign colonial era.

Islam is widespread between the Equator and the Sahara and is gaining an ever-greater

hold, in turn fostering the penetration of Islamic law, namely Sharia Law. True enough, for

the most part, Islam in Africa shows greater moderation and tolerance than in Arabic re-

gions; however, developments in, for example, Nigeria, Somalia or the Sudan nevertheless

indicate a tendency towards organising state action in accordance with the Islamic religion.

Particularly in terms of criminal law and the relationship between citizens and the state as

reflected in administrative law – or the lack of such – but also in terms of private law, legal

systems characterised or influenced by Islam are demonstrating effects that are incompat-

ible with our expectations of the rule of law and human rights.

Joy over the acquittal of
Nigerian Amina Lawal.
The 31-year-old had been
convicted for becoming
pregnant two years after
her divorce – considered
an act of adultery by the
Islamic court. The ap-
peal court acquitted the
young mother, who had
been sentenced to death
by stoning.
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The above examples illustrate a situation that gives rise

to considerable potential for conflicts (including violent

conflicts) that, in turn, could well diminish the rule of

law and development as well as foster even greater

abuse of human rights and poverty.

The interplay of these factors is hampering develop-

ment of systems based on the rule of law in practically

all African countries. The rule of law mindset is an alien

concept for broad sectors of society and neither regi-

sters as a natural element of thought amongst the po-

pulation or as a guiding principle for governmental state

conduct. In addition, where religious tensions exist or

threaten, the concept is overshadowed by religious and

emotional sentiment that often destabilises rule of law

philosophy. Consequently, in the perception of the ma-

jority of Africans and, above all, the political and econo-

mic elites, the law has no value in itself. On the contra-

ry, the law – in this context perhaps statutory law would

be a better term – is quite simply an instrument to en-

force personal interests and claims or frustrate the inte-

rests and claims of others. Ultimately and above all, the

law is a means of controlling and implementing power,

which generally lies in the hands of the state president

conventionally regarded as the “big man” in African tra-

dition. As a result, a rule of law system barely figures

as an essential element of democracy and development

or as a prerequisite for such.

Nonetheless, irrespective of these constitutional deficits,

it is clear that the rule of law issue is increasingly gai-

ning importance. That the so-called “third wave of de-

mocratisation” has also registered in Africa is apparent,

not least, in the new objectives and programmes of the

African Union and, above all, the New Partnership for

African Development. To date, this has primarily con -

cerned declarations of intent. However, the 11 judges 

of the new African Court on Human and Peoples’ Rights

originally due to begin its work in 2008 have now been

nominated and sworn in. Evidently, the idea is gaining

ground that without a minimum standard of constitu -

tional rule of law, Africa will not succeed in achieving

positive political, economic and social development.

The collapse of the Soviet Union and the resulting end

of the Cold War brought far-reaching changes for the

majority of African states. Whereas to that point African

states and regimes had received support solely on the

basis of their allegiance to the West or the East, they

were now increasingly being confronted with calls for

democracy, respect for human rights, good governance,

the rule of law and independent responsibility. In a

number of cases, development aid was and still is de-

pendent on achieving progress in these areas. South

Africa represents the one exception in this respect –

purely for the reason that the end of Apartheid roughly

coincided with the end of the Cold War. Most African

states only acknowledged this new situation reluctantly,

with the primarily authoritarian regimes seeing a threat

to their monopoly on power. Those countries that did

react initially attempted to do so purely with cosmetic

reforms. Nonetheless, at the same time, organisations

developed within the realm of civil society that began 

to demand real reform.

In the recent past, certain African countries have made

concerted efforts to introduce democratic reforms, good

governance and the rule of law. In addition to South

Africa, Mozambique, Ghana and Tanzania are of note in

this respect. Generally, as a result of such efforts these

countries have also achieved a certain level of economic

growth. Yet, against this background, there is cause for

alarm where China declines to attach any conditions to

its aid, in turn giving hope to certain African govern-

ments that a return to the uncritical times of the Cold

War is on the horizon. Attempts to reform in these

countries will barely touch on the areas of legal security

and the rule of law. 

As such, practically all African countries – including

South Africa to some extent – share the following simi-

larities in terms of their constitutional frameworks for

the rule of law:

� Insufficient separation of powers

� Lack of independence of judiciary

� Minimal control on government action
� Constitution (to the extent that a constitution 

commensurate with international requirements 

exists) inconsistent with constitutional reality
� Failure to observe human rights
� Corruption within governments, executives 

and the judiciary
� Insufficient provision of personnel and resources 

for courts
� Limited access to courts and legal aid for broad 

sections of society 
� Lack of legal certainty due to confusing and 

incoherent court judgements

Pressure to achieve improvements in these areas is not

only being exerted externally, that is, by international

institutions and donors. Opposition groups, civil society

organisations, churches and universities are also pro-

gressively calling for these requirements, with the result

that internal pressure on governments is also increasing

in a whole host of countries; in turn giving rise to one

of the most promising openings in terms of rule of law

activities undertaken by the Konrad-Adenauer-Stiftung.
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As reference to a specific example of an activity: in Sep-

tember 2007 the Rule of Law Programme in Africa organi-

sed an international professional conference in Mombasa/

Kenya on “The State of Rule of Law in Sub-Saharan Africa”,

which was of landmark importance for the future work of the Konrad-Adenauer-Stiftung. Leading constitutional

protagonists from 16 African states representing the judiciary, legislative, civil society and the media, as well as

government agents and members of the legal profession, gathered to examine the status of constitutionality in

the Sub-Saharan region and to exchange knowledge of current problems, experience and progress in this field

(see photo above).

During the conference it became clear that in many Sub-Saharan African countries the goal of achieving an in-

dependent and effective judiciary represents one of the greatest challenges en route to greater constitutionality.

An interminable backlog of outstanding cases at the courts, inadmissible procedural delays, overburdened courts,

deficient legal foundations and corrupt judicial employees were highlighted as barriers in the same measure as

the significant government and political influence still being exerted over judges and public prosecutors in a

number of cases. Moreover, the participants also recognised that in many places citizens were not being guar -

anteed access to the courts, for example, owing to a lack of financial resources, long journeys or poor accessi -

bility. Indeed, instances of self-justice and recourse to traditional “non-justice systems” were particularly high 

in precisely those areas where effective legal protection could not be assured or a certain measure of mistrust

in the judicial system existed.

Nonetheless, there were still a number of positive aspects to report in terms of judicial systems in Sub-Saharan

Africa; one being the so-called small claims courts recently introduced in Kenya. These are courts that, using a

quick and efficient process, handle the more straightforward civil-law cases involving smaller financial sums.

 Namibia has also taken action to reduce the backlog of outstanding criminal cases by setting up its own specially

trained unit within the public prosecutor’s office. In Niger, judges are now obliged to provide an explanatory

statement in the event of overlong processes. Other countries reported that the procedure of appointing judges

was being reformed in order to guarantee judicial independence. Other states are still without any statutory

authority – such as a constitutional court – which would be able to declare unconstitutional laws null and void

and effectively “quash” unlawful judgements. In this connection, the positive example of the Constitutional

Court of South Africa and the possibility of a supraregional African court were discussed. In summary, it is clear

that constitutional efforts must focus on further reform of the justice system, including the promotion of an in-

dependent legal profession.

Another major theme of the conference was corruption, which was deemed by all participants to be a decisive

barrier to enhancing the rule of law. Emmanuel Akomaye, Director of the Economic and Financial Crimes Com-

mission (EFCC), Nigeria, reported on the subject and presented EFCC approaches and its results to date. Trans-

parency International recently highlighted the EFCC as a positive example in the fight against corruption. The

path taken by Nigeria serves as an impulse for many participants in terms of dealing with corruption in their

own country.

The conference also helped to sharpen awareness of the fact that rule of law is not confined to the judiciary,

criminal law or government institutions. As such, it became clear that reforms to achieve statehood based on

the rule of law should not simply be interpreted in terms of a top-down strategy. On the contrary, rather than

simply being a passive recipient, to the greatest possible extent civil society also needs to be included in reform

efforts as an active engineer. 

To conclude the conference, in working groups the participants developed potential solutions and methods to

further establish the rule of law as a fundamental value in Africa. In this connection, the central protagonists

were identified and their tasks defined. An additional working group also drafted proposals for further judicial

reforms that could contribute to social and economic growth in the future. In this respect, the participants re-

commended that constitutional reforms must also consider the problems of poverty, illiteracy, the increasing

spread of AIDS and armed conflicts in order to serve as drivers of social and economic development.
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