
Asia is not only the most highly populated continent in the

world and currently home to over half the global population,

but is also – for the time being at least – by far the most

dynamic. At the same time, a number of existing or looming

conflicts with worldwide implications are apparent. Along -

side the industrialised country of Japan, the two vast newly

industrialised countries of China and India are dominating

events in Asia, and also increasingly in other corners of the

world.

Work to promote the rule of law in Asia will only achieve

success if the distinct cultural heterogeneity of this conti-

nent is taken into consideration. Such heterogeneity has emerged over centuries and has

not been diminished by either colonialisation or other developments, some in the wake of

global political events. Accordingly, legal traditions and legal cultures in Asian countries are

commensurately multi-facetted. 

Buddhism, Hinduism and Islam have a varying impact on legal thinking and legal practice

in Asia; whereby the exploitation of religion for the purposes of political  action and utilisa -

tion of the state for religious ends (identification of state and reli gion) occurs to a differing

extent with respect to the religions mentioned.

In this sense, Buddhism is rather moderate; intent on achieving a just social balance within

society, Buddhism propagates democratic values such as responsible governance and has a

clear tendency towards development. As such, the religion is fundamentally open to demo-

cratic social models and the rule of law. 

Within the context of the issue here, the caste system is the most significant factor in rela-

tion to Hinduism. Specific parameters for the governmental and legal order ensue from the

structure of society, for example, in civil law (family and succession law, rights of owner-

ship), which also impact on the structure of the rule of law.  Similarly, this challenges the

principle of equality in that courts cannot simply dis regard these parameters.

Such influences are, however, significantly greater in countries characterised by  Islam

 (Malaysia, Indonesia, parts of the Philippines, Bangladesh, Pakistan, Afghanistan, Central

Asia and the Middle East). Religious influences, sometimes with enormous impact, have

been observed in these countries and regions and still are to this day. Overall, it is clear

that Islamic law, namely Sharia Law, is once again coming to the fore in a number of coun-

tries; whereby the effects are not only evident in  private law (for example, family and

 succession law, property, the capital market) but also, and in particular, in criminal law. 

In  Malaysia, for instance, the fundamentally secular constitution was amended a few years

ago to introduce Sharia courts at  constitutional level, with their authority – quite possibly

intentionally – expressed in highly imprecise terms. As a result, access to state courts is

denied in many cases regarding fundamental basic rights, while the Sharia courts do not
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CULTURAL HETEROGENEITY IN 

ASIA

The distinguishing factor is the Confucian doctrine with its strict hierarchical attitudes, commonly found

in North and East Asia, and also in parts of South-East Asia. However, the compliance is not due to ab-

stract norms supported by broad approval that stem from a democratic mindset, but rather due to

standards imposed by authority figures (traditionally: emperors, teachers, fathers).

Korea – at least the Southern constituent state – after its long Japanese colonialisation, the Second

World War and subsequent civil war, has developed along strong neo-Confucian lines. The first signs of

democracy in South Korea only initially became apparent at the end of the 1980s, although since then

they have developed into highly successful constitutional structures based on the rule of law. In con-

trast, the regime in the North has allowed the Confucian social order, marked by obedience and a hier-

archic consciousness, to ossify into a totalitarian dictatorship that continues to this day.

In China, efforts to develop a constitutional state have been thwarted by communism. Indeed, the Cul-

tural Revolution of Mao Zedong destroyed all signs of such, including, for example, the foundations

established under the influence of German and European law that arrived via Japan.

Southern Asia and a number of South-East Asian countries have clearly been marked by the British co-

lonial era and continue to pursue the Anglo-Saxon common law tradition to this day – albeit in various

different forms. One example being India, where a strong, democratic order based on the rule of law

was established as early as 1948, principally preserving the British colonial legal system. However,

 specific cultural and religious characteristics have become firmly established which are also reflected in

the law (such as the caste system that is still effectively maintained to this day). The story is a similar

one in Malaysia and Singapore, which gained independence in 1957 but, nevertheless, retained the fun-

damentals of the Anglo-Saxon legal system (Singapore separated from Malaysia in 1965 and became

an independent city state). The former British Crown Colony of Hong Kong, which was only handed

back to the Chinese mother country in mid-1997 with special status, still continues to practice common

law. However, one cannot presume by any means that British law has been simply copied without

change in all these countries. Such law was initially imposed, before then being adapted to the specific

characteristics of local cultures and political perceptions during the decades that followed independence

in these countries. 

One particular example is the Philippines, which practiced continental-European law as a Spanish colony

to the end of the 19th century, but then completely transferred to the Anglo-American legal framework

during the American colonial era (to 1946). Indo-China – namely Laos, Cambodia and Vietnam – is

 similarly marked by French colonial power; as a result of which positive (written) continental-European

law was introduced in the region. The basic principles are still apparent today, albeit that the constitu-

tional core has been eroded by communism.

Thailand is one of the very few Asian countries to have avoided colonialisation altogether and, conse-

quently, has never been exposed to direct foreign influence. Nonetheless, the affinity of the monarchs

with European and, primarily, French culture, also brought influences to bear on this legal framework;

although these traces of European legal culture have since been displaced by a period of military dicta-

torship and, above all, by indigenous cultural traditions.

In the late 1980s and early 1990s, considerable upheavals also occurred in the former Soviet states of

Central Asia – including the previously Soviet-dominated countries. However, democratisation processes

embarked upon within this context developed, and in some cases continue to develop, in different di-

rections and at a very different pace in the individual countries. For example, while Mongolia quietly in-

troduced a pluralist social order that has already witnessed democratic changes of power on a number

of occasions, the Central Asian states have moved towards authoritarian regimes and, in some cases,

dictatorships.
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comply with the state-legislated legal system, but

 rather ex clusively pursue  Islamic law. Fundamentalist

groups  regularly exploit religion in order to undermine

institu tions founded on the rule of law.

As such, individual regions in Asia have greatly  differing

legal spheres, which, in turn, have been  displaced by

various cultural, religious or political  developments:

� Traditional legal philosophy in feudal states with 

certain foreign influences
� Common Law and positive rights in former 

European colonies
� Communism and other totalitarian forms of 

government
� Religious influences (Islam, Hinduism, Buddhism)

Nevertheless, despite the different starting points and

development influences illustrated above, the concept 

of the rule of law has patently gained significance

through out most of the Asian countries. However, a

mindset embracing the rule of law has yet to become a

matter of course in legal thinking and only occurs to a

 limited extent within the everyday course of government.

Indeed, in Asia, the concept of a constitutional state is

not primarily considered in terms of the “rule of law”,

but rather as a system of “rule by law”. Frequently, dis-

cussion then also centres on the “role of law”. As such,

it becomes patently clear that a system based on the

rule of law is not deemed to be an essential element

and prerequisite of democracy, but rather is considered

a means to achieve economic  development by way of

individual growth, with simultaneous restriction of state

power – namely by law.

In equal measure, there is often a failure to recognise

that the rule of law not only requires an effective and

independent judiciary accompanied by clear statutory

regulations but, by the same token, a democratically

controlled and lawful executive (good governance).

Primarily, the tendency towards juridification (in terms

of legal certainty and clarity) is considered a prerequi -

site for promising economic development. The economic

crisis of 1997 and the ever more ap parent effects of

globalisation have generated vigorous calls for action 

in the wake of a pragmatic understanding of modern

necessity.

At best, human rights in Asia are selectively observed

when deemed favourable and are often played off

against each other. Indeed, Asia is the only continent

devoid of any form of human rights mechanism (human

rights commission, court of human rights or suchlike).

However, socio-economic rights are now afforded

greater consideration than, for example, basic political

rights, although this stance is again primarily due to

consideration of economic necessity. Thanks to a multi-

tude of non-governmental organisations, which have

been indefatigably campaigning for a human rights com-

mission in Asia for years, a number of states have now

at least become advocates of such a facility. 

In summary, it is clear that Asian countries are indeed

seeking practicable methods that would allow them to

respond to calls for the rule of law from other regions

of the world, while simultaneously protecting unique

 national qualities – even if in some cases this is simply

to preserve the power of the ruling class or party. How -

ever, in the race to modernise and internationa lise eco-

nomic systems, grave deficits in terms of  controls on

state power still remain. Even where the foundations of

the rule of law have been laid within constitutional texts,

reality tells a very different story. State constitutions

are not yet considered in terms of an effective, action-

determining basic law to which all state organs and

each and every citizen are likewise bound. In the majo-

rity of Asian countries, the principle of constitutionalism

still requires explanation and internalisation. Moreover,

a lack of institutions based on the rule of law – above

all an independent judiciary – and secure procedures

for law enforcement continue to render democratisation

processes susceptible to authoritarian attack.

To date, there is still no regional human rights mecha-

nism in Asia. Since 2001, the KAS has been supporting

the network of ASEAN Institutes for Strategic Interna-

tional Studies (ASEAN-ISIS) in its efforts to establish

such an institution. A central element of this work 

is the annual “ASEAN-ISIS Colloquium on Human Rights

AICOHR”, which provides a platform for those involved

to exchange information on the most recent develop-

ments in their respective countries. For the first time in

2007, representatives from Africa, Latin America and

Europe were also invited in order to report on practical

 experiences with commissions and courts of human

rights in their own respective  regions; whereby the aim

is to provide Asian delegates with impetus for the es -

tablishment of a similar institution in the region of the

ASEAN countries.   
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The ASEAN Charter adopted on 20 November 2007 provides for the establishment 

of a human rights mechanism without, however, stating specific parameters as to

how this should be achieved. As a result, advisory workshops have also been set up

in order to draft the structure, composition and modus operandi of such a facility.

The strategy institutes will present the commensurate findings to decision makers 

in their respective countries in the forthcoming year.

The annual conference of constitutional judges yielded an initiative to found a pan-

 working group comprised of academic staff and a judge from each participating court

is currently drafting the statutes for the organisation. In future, this organisa tion 

will strengthen the effectiveness of efforts to establish constitutional courts in other

 Asian countries and institutionally consolidate the network of constitutional judges 

in Asia. Representatives of the Venice Commission of the Council of Europe as well

as the President of the Conference of European Constitutional Courts also  attended

the last three conferences, in turn facilitating commencement of an Asian-European

dialogue on constitutional courts and enabling the valuable experience of a continen-

tal organisation of constitutional courts to be imparted to Asian participants.
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INDIA: THE MOST POPULOUS DEMOCRACY IN THE WORLD

In 1947, India gained independence from British rule. In 1950, India became a Repub -

lic and the Constitution came into effect. The Indian legal system had been affected

fundamentally by Anglo-Saxon common law. At this time, the Indian population was

350 millions strong, whereas today India has more than 1.1 billon inhabitants. The

country has opened to the world economic system and the globalization processes.

Cultural and religious violence is however increasing. Countering terrorism has become

a main concern of India’s security policy. The constitution and the legal system needs

to be adapted to the new conditions and challenges. The Konrad-Adenauer-Stiftung  

is assisting Indian institutions in its process of structural and political transformation

based on democracy and the rule of law.  

Therefore, over the past years, the Konrad-Adenauer-Stiftung together with the Con -

federation of Indian Bar held a series of “All India Seminars of on Judicial Reforms”.

The seminars were attended by more than 2,000 participants overall, among them

 judges of the Supreme Court, High Courts and District Courts from all over India as

well as lawyers from all Indian Bar Associations, in particular, distinguished personal -

ities from government and politics. The 2008 conference was inaugurated by Her Ex-

cellency Mrs. Pratibha Devisingh Patil, the President of India, Hon'ble Mr. Justice K.G.

Balakrish nan, the Chief Justice of India, and Hon'ble Dr. H.R. Bhardwaj, Union Minister

for Law & Justice. The seminars consisted of several working sessions which focused

on issues like: constitutional guarantees for access to justice, justice delivery system

for litigants below the poverty line, India and the Constitution, and delay in disposal 

of cases, especially delay in trial of criminal cases. 

Moreover, a Rule of Law curriculum was designed by the JSDP-Partner Network (Joint

Staff Development Programme) of the Foundation, to be used in rural areas for legal

capacity building. The project contained four main objectives. Firstly, to examine and

understand the rule of law as a basis of good governance. Secondly, to introduce the

Indian constitutional framework and the Indian legal and judicial system. Thirdly, to

discuss methods and tools for application of legal enactments in the delivery of justice

and how to access them, and fourthly, to discuss the role of the judiciary as a custo -

dian of fundamental rights.  


