
25

The Konrad-Adenauer-Stiftung Rule of Law Programme has been operating in South-East

Europe since 2006. In addition to the two most recent member states of the European

Union, namely Bulgaria and Romania, the countries of the former Yugoslavia together

with Albania and the Republic of Moldova represent the second essential area of focus in

South-East Europe. In the face of the many differences characterising the South-East

 European countries, the decision to initiate the sector programme in this region was ac-

tually based on a factor common to all these states; namely that they are all currently in

an ongoing process of transition from a totalitarian or authoritarian single-party state into

a democratic constitutional state based on the rule of law. The post-communist/socialist

system transformation is being decisively influenced and accelerated by the efforts of

South-East European states to fulfil the European Union accession criteria, or in the case

of Bulgaria and Romania, the so-called post-accession criteria. These criteria provide a

rough framework for transition countries to develop the rule of law; whereby the “politi-

cal” accession criteria encompass institutional stability, existence of a democratic system

based on the rule of law, respect for human rights, as well as respect for and protection

of minorities. In addition, the “acquis criterion” requires that these countries incorporate

the total body of community law (Acquis Communautaire encompassing approximately

80,000 pages of legal texts) into domestic law.

The law forms the basis upon which to accomplish European economic and political union.

First and foremost, the European Union (EU) is a community based on the rule of law

that pursues its widely-defined integration goals within the scope of an independent legal

system of higher authority. Integration will only succeed where community law is afford-

ed uniform authority and application in all member states. The greatest challenge to

achieving this does not lie in formulating the appropriate statutory texts: on the contrary,

these are already in place in the majority of new EU member states and (potential) acces-

sion candidate countries. Significantly more important is the creation of common stan-

dards of value, legal convictions and a common legal culture. Otto von Bismark coined

the phrase: “With bad laws and good civil servants it's still possible to govern. But with

bad civil servants even the best laws can't help.” Indeed, this quotation astutely reflects

the situation in many new EU member states and (potential) accession candidate coun-

tries where, as previously, personal relationships and interests frequently continue to

prevail over objective standards. State philosophy in the modern sense, encompassing

abstract, objectivised standards which apply equally to each and every individual, does

not enjoy the same historic entrenchment in South-Eastern European transition countries

as is the case in Northern or Western Europe. As such, these countries will only succeed

in developing and consolidating a rule of law system with a change in perception and

mentality.

Enter the foundation’s rule of law initiatives in South-East Europe: in the two new EU

member states of Bulgaria and Romania, which acceded to the EU on 1 January 2007,

the Rule of Law Programme primarily centres on improving and changing mentality and

awareness in the areas pertinent to the formation and consolidation of the rule of law;

namely, “reform of the judicial system” and “combating corruption”. As previously, these

PROMOTING THE RULE OF LAW 
IN SOUTH-EAST EUROPE 

www.kas.de



26

areas reveal deficits in terms of the development of

an independent, impartial system of administration

and justice (including personnel structure and policy),

the judiciary’s treatment of high-ranking corruption

cases (of which only the slightest few have resulted 

in conviction to date), and in Bulgaria, the criminal

prosecution and sanctioning of contract killings as

well as the continued inconsistency of jurisprudence

and frequently unsound quality of court decisions in

many areas. In both countries there is a certain lack

of political will to resolutely implement the statutes,

reform programmes and action plans that were deter-

mined in the run up to EU accession. Prior to EU ac-

cession in 2007, pressure for action exerted upon the

Bulgarian and Romanian political powers also particu-

larly emanated from abroad. However, following ac-

cession to the European Union this pressure has now

waned considerably. Amongst other things, by means

of political reporting on its Rule of Law Programme

the foundation is now endeavouring to make a politi-

cal impact in the areas of judicial reform and the fight

against corruption in the post-accession phase. Fol -

low   ing Bulgarian and Romanian accession to the EU,

practically all the international institutions concerned

with judicial development cooperation withdrew from

the two states. As such, the Konrad-Adenauer-Stif-

tung is the only international organisation operating 

a specific Rule of Law Programme in these countries.

Development of democratic structures based on the

rule of law in the South-East European transition

countries primarily requires the creation of modern

state constitutions entrenching the key institutional

and material elements of a democratic state governed

by the rule of law. The countries forming the focus 

of the Rule of Law Programme in South-East Europe

differ in this respect as regards their respective sta-

ges of development: Bulgaria and Romania adopted

new constitutions back in 1991, shortly after the col-

lapse of the communist regime. In the run up to EU

accession, these were then amended in a number of

areas – including those pertaining to the judiciary. In

Romania, owing to contradictions in the constitution

and a lack of clarity, particularly in relation to state

organisation and the limits of power of state organs,

efforts to effect a fundamental reform of the 1991

constitution are currently being pursued. The Konrad-

Adenauer-Stiftung supports such reform efforts, inclu-

ding through its Rule of Law Programme. A reform of

the constitution is also being prepared in Bosnia and

Herzegovina. This reform was necessitated by the fact

that, although the 1995 Dayton Agreement established

the institutions constituting supremacy of the rule of

law, the Agreement no longer provides the constitu-

tional and administrative framework required by the

country to achieve the necessary progress within the

EU integration process. The fundamental objective of

this constitutional reform is to strengthen and ensure

the effective functioning of both the state and all its

commensurate institutions. Moreover, the constitu -

tional reform is also endeavouring to effect constitu-

tionally guaranteed protection of human rights for all

citizens of Bosnia and Herzegovina, irrespective of

their ethnic origin.

Significant developments in the area of constitutional

law have also recently been achieved in the Republics

of Kosovo, Montenegro and Serbia: indeed, in April

2008, just two months after the declaration of inde-

pendence, the parliament of Kosovo adopted a consti-

tution that also affords particular protection to mino-

rities. Six months previously, on 22 October 2007,

the parliament of the Republic of Montenegro adop-

ted its long-contested constitution – the first since

the country gained independence in 2006. The consti-

tution not only effects revision of the controversially

discussed question of judicial independence, but for

the first time also provides for individual complaint

before the constitutional court, as indeed does the

new Serbian constitution of autumn 2006. This is an

essential factor in terms of strengthening the consti-

tutional courts in the countries of South-East Europe,

which are still in their infancy.

Constitutional courts represent the “innermost core 

of a state founded on the rule of law”. Accordingly,

the objective of the Rule of Law Programme in South-

East Europe is to sustainably foster development and

consolidation of effective constitutional courts in the

transition countries, primarily pursuing this goal

through supporting the work of such constitutional

courts. Based on the belief that recognition of consti-

tutional courts is decisively determined by the quality

and consistency of their decisions, the Rule of Law

Programme is effecting a number of projects in

South-East Europe aimed at improving the quality 

of constitutional court jurisprudence. As previously

stated, these efforts include the publication of trans-

lations of important decisions of the German Federal

Constitutional Court into Albanian, Macedonian and

Bosnian/Croatian/Montenegrin/Serbian. In addition,

the Rule of Law Programme is preparing a “German-

Bosnian Judicial Commentary on the Jurisprudence of

the Constitutional Court of Bosnia and Herzegovina,”

and is also working in close cooperation with judges

from various constitutional courts throughout South-

East Europe.



Bosnia and Herzegovina (BaH) emerged from the 1992–

1995 war as a highly complex and fragmented state.

Although the Dayton Peace Agreement concluded in

1995 reestablished the sovereignty of the country under

an international military and civilian presence, the con-

stitution contained within the Dayton Agreement created

two largely autonomous entities. As such, the classifi -

cation as a federation is anything but straightforward

 given the fact that BaH, comprising the Federation of

Bosnian and Herzegovina (with 51% of state territory)

and the Republic of Srpska (with 49% of territory), has

only started taking decisive steps on the road to state-

hood in the last thirteen years under supervision of the

international community.

Given that fundamental constitutional reform is impe ra-

tive for the long-term stability and development of Bos-

nia and Herzegovina, since 2001, the Konrad-Ade nauer-

Stiftung office in Bosnia and Herzegovina has concentra-

ted on – what was previously taboo – dialogue regarding

the structure of the state set out in the Dayton Agree-

ment. Even though the Dayton constitution has already

been effectively updated by decisions of the constitutio-

nal court and ordinary legislation, these interpretations

and supplements are far from sufficient.

Consequently, the foundation has attempted to support

the constitutional reform process in an advisory capacity

with various measures. Indeed, through the preparation

of expert reports and studies, individual consultation with

the parties, two constitutional conferrals at the high est

level, and a whole host of other specialist seminars in

Bosnia and Herzegovina, the foundation has rendered an

important service in terms of increasing objectivity and

professionalism while also stabilising emotions within 

the discussion process. In this respect, three studies

commissioned by the foundation are of particular note:

� In 2005, the KAS commissioned three of the country’s

most respected legal academics to prepare a paper on

the constitutional reality. As such, for the first time,

 constitutional experts from the three constituent peoples

(Bosniaks, Bosnian Serbs and Bosnian Croats) came

 together to analyse the status quo. The study: “Dayton

Ten Years On – Bosnia and Herzegovina’s Progress to 

a European Future”, reveals the constitutional changes

which have occurred de facto and illuminates those that

are necessary for the country’s further integration into

European structures.
� In 2006, Prof. Dr. Otto Luchterhandt (Hamburg Uni-

versity) compiled a short study on constitutional reality

in Bosnia and Herzegovina in which he highlighted the

unfinished nature of the state and warned of centrifugal

forces within the country.
� In 2007, the foundation published an analysis of the

April 2006 reform package (rejected in parliament by

only a brief margin) that it had commissioned from Dr.

Matthias Hartwig of the Max Planck Institute for Com -

parative Public Law and International Law. The analysis

evaluated the reform package positively but also re-

commended various improvements.

These academic works formed the basis of various par-

ty consultations organised by the KAS. In spring 2005,

senior representatives of the SDA, HDZBiH and PDP

met for the first time to discuss possible changes to the

constitution. Only having received EPP observer status

in December 2004, these parties, each respectively the

main representative of the three constituent peoples 

of the country, subsequently gathered at the Konrad-

Adenauer-Stiftung in Cadenabbia – far-removed from

daily politics – to begin cooperation.

One year later the first mutually-drafted reform propo-

sal was already available for analysis. Consequently, in

mid-2006 and once again in Cadenabbia, chairs of the

most important parties represented in parliament met

for the first time with constitutional experts and diplo-

mats from Germany and the EU, thereby affording con-

sideration to the desire of local protagonists for greater

responsibility on the part of the EU and its member

states within the constitutional reform process. The in-

vitation by the KAS extended not only to the Chair of

the Bosnia and Herzegovina Presidency, the three chairs

of the House of Representatives, the President of the

Republic of Srpska, the chairs of the SDA, SDP, PDP,

SDS and presidium members of the HDZBiH und SbiH,

but also senior representatives from the EU and the

USA. In this manner, the Konrad-Adenauer-Stiftung

succeeded in bringing together all the protagonists de -

cisively involved in the constitutional reform procedure.

Notwithstanding, the reform package was still rejected

one month later. After a continuation of the reform con-

sultations had been temporarily prevented by the elec -

tion campaign and elections of 1 October 2006, the KAS

took up the theme once again in spring 2007. The basis

of discussions that have been ongoing since the middle

of 2007 is the afore-mentioned expert report by the

Max Planck Institute. 

PROMOTING THE CONSTITUTIONAL REFORM IN 

BOSNIA AND HERZEGOVINA
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Strengthening con -
stitutional courts in
South-East Europe

The relationship between
policy makers and re -
gulatory constitutional
courts is not always
 without tension. Indeed,
it presents the fledgling
constitutional courts of
South-East Europe with
particular challenges: in
terms of the separation
of powers, where does
one set the boundaries
for constitutional courts?
In other words: where
does action by a consti-
tutional court cease to
be permissible regulato-
ry control and become
illegitimate interference
with the authority of 
the legislative? At the
 invi tation of the Rule of
Law Programme, former
 German Federal Consti-
tutional Court judge and
professor of law at the
Humboldt University in
Berlin, Professor Dr.
 Dieter Grimm, discussed
this issue with Bulgarian
legal practitioners, aca-
demics and politicians
within the scope of a
workshop on “Constitu -
tions, Constitutional
Courts and Constitutio-
nal Interpretation at the
Interface of Law and
 Politics” in Sofia (Bul -
garia) on 11 November
2007, using actual juris-
prudence of the Federal
Constitutional Court as
an example.

The second central theme of the Konrad-Adenauer-Stiftung’s work on the rule of law 

in South-East Europe focuses on promoting an independent, impartial and integral judi-

ciary. Professional and personal independence of judges is an indispensable prerequi -

site for an effective judicial system embracing the rule of law and, at the same time, 

is also a fundamental human right that is guaranteed in South-East European countries

by means of both constitutional and ordinary domestic law as well as the European

Convention on Human Rights (ECHR). Accordingly, Article 6 (1) ECHR states that: “In

the determination of his civil rights and obligations or of any criminal charge against

him, everyone is entitled to a fair and public hearing within a reasonable time by an

 independent and impartial tribunal established by law.” However, legal provisions alone

will not suffice as an effective safeguard for judicial independence and impartiality; of

far greater importance is the practical application, during which such provisions are ex-

posed to serious jeopardy from all sides. The pertinent factor is for judges to be aware

of such threats and reflect on how they can protect themselves from negative influ -

ences and conflicts of interest. In this respect, the Rule of Law Programme provides

 support through various measures on the subject of “Factors of pressure and conflicts

of interest in the judiciary”. One example being the commensurate seminars for judges

run by the foundation in 2006 in seven juridical districts of Romania in cooperation with

the Society for Justice, a Romanian non-governmental organisation; which provided

the majority of seminar participants with the first opportunity of their professional

 careers to express opinions with their colleagues as to why they are afforded judicial

independence and how they could protect it. Particularly notable regarding these semi-

nars is that the organisers gathered around one table representatives from all the go-

vernmental and non-governmental institutions tasked in some way with guaranteeing

the independence of the judiciary: namely, non-governmental organisations, the Mini-

stry of Justice, the supreme magistracy and the judiciary. Such exchanges are of para-

mount importance in the South-East European transition countries for the very reason

that the relationship between government and non-governmental institutions continues

to be an unnatural one and because the culture of dialogue on the (rule of) law is

 developing but slowly. The former Romanian Minister of Justice, Monica Macovei, also

personally attended one of the workshops in Romania and discussed with the other

judges present how judicial independence could be better protected in Romania. The

result of the seminars was an 80-page manual for judges, which addresses all indi -

vid uals and institutions with a duty to guarantee judicial independence and impartiality,

including political officeholders. The manual is available in both Romanian and English.

INITIATIVES TO IMPROVE THE QUALITY OF THE JUDICIARY 

IN SOUTH-EAST EUROPE

As previously, the reputation of the judiciary amongst the populations of the South-East

European transition countries remains at a low ebb. There are various reasons for this,

not least the lack of popular trust in the jurisprudence of the courts, which commonly

 results from court judgements that are unclear and often barely comprehensible. Against

this background, the Rule of Law Programme in South-East Europe has responded with

“Training of Trainers” seminars for judicial trainers at national judicial training institutes

in the region. The first training seminar of this nature was held in autumn 2007 in co-

operation with the Romanian “National Institute of Magistracy”, the country’s national ju-

dicial training institution, and focused on the technique of drafting civil law judgements.

Accordingly, 15 judicial trainers from seven countries within the region gathered in Bu-

charest to receive ongoing training in their task as trainers, exchange knowledge and

training materials with their colleagues and form joint networks. The second “Training of

Trainers” seminar was also held in Bucharest in autumn 2008 and focused on the tech -

nique of drafting criminal law judgements.



One of the traditional areas of activity and central

concerns of the Konrad-Adenauer-Stiftung is that of

coming to terms with the past and addressing both

the communist/socialist era and the culture of public

remembrance. To this end, throughout South-East

Europe the Rule of Law Programme supports initiatives

for “Reconciliation with the past from a legal perspec-

tive” in all programme countries – both nationally and

regionally. A focal element of the foundation’s work 

in this area lies on political and legal aspects of recon-

ciliation with the past; thereby, primarily examining

the question of how the past can be addressed and

overcome through rights and laws and within the

 limits incumbent upon a state affording supremacy 

to the rule of law.

In the countries of the former Yugoslavia, there is

 little political or popular will to address the socialist

past and lay it to rest through application of the law –

Macedonia, whose parliament unanimously adopted a

lustration law in January 2008, represents the excep-

tion in this respect. Memories of the recent war-torn

past are omnipresent in the popular consciousness 

of the countries of the former Yugoslavia, and coming

to terms with such is a pressing task. Regarded in

this light, precious little scope remains for reconcilia  -

tion and, therefore, coming to terms with the pre-war

socialist past. Thus, above all in the countries of the

former Yugoslavia, the Konrad-Adenauer-Stiftung is

also aiding measures aimed at legal reconciliation

with the recent period of civil war.

The law of criminal procedure is often deemed a

“seismograph of the state constitution”. In shaping

the law, the state is tasked with an eminent political

decision in terms of weighing collective interests

against those of the individual. Of all state intrusions

into the personal freedoms of the citizen, the legal

consequences provided for under criminal law have

the most decisive impact. Thus, the manner in which

criminal procedure actually balances such interests is

symptomatic of the relationship between the state

and the individual prevailing within any given com -

munity. Considered in this light, it becomes clear why

promoting a law of criminal procedure commensurate

with rule of law principles is also one of the objectives

of the Rule of Law Programme; not least given that

safeguarding the freedom and rights of individuals

and citizens in the face of state authority in all its

guises is the essence of the rule of law per se. Thus,

fostering such protection is the primary task of the

Rule of Law Programme; including, and especially, in

the countries of South-East Europe. 
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In the interests of strengthening civil rights in the

face of state authority, German EU Council Presidency

during the first six months of 2007 also focussed its

attentions in the area of justice on defining minimum

requirements applicable throughout Europe for the

rights of defendants and those accused in criminal

proceedings. The Rule of Law Programme supported

this initiative with a major regional project: accord -

ingly, on behalf of the Rule of Law Programme, re-

nowned criminal law experts from programme coun-

tries analysed the domestic legal situation in terms of

the law of criminal procedure in their own countries.

The outcome, a comprehensive publication encom-

passing around 250 pages, was presented and dis -

cussed at a regional conference in Bucharest in May

2007 in the presence of German Ministry of Justice

representatives, the Romanian Justice Minister, the

Romanian Assistant Chief Public Prosecutor as well 

as prominent politicians, legal practitioners and aca-

demics.

With the exception of Bulgaria and Romania, the pro-

gramme countries of the South-East Europe Rule of

Law Programme are not yet members of the Europe-

an Union. Nonetheless, the Rule of Law Programme

consciously supported the EU Council Presidency in-

itiative with a regional project encompassing all pro-

gramme countries, for the very reason that the Kon-

rad-Adenauer-Stiftung wishes to aid these countries 

in adapting their respective legal systems to European

rule of law structures. Legal reforms being implemen-

ted for this purpose in all South-East European coun-

tries must not become detached from legal develop-

ments occurring on the European level. Indeed, in her

introduction to the comparative legal study, German

Federal Minister of Justice, Brigitte Zypries, expressly

welcomed the regional approach pursued by the Rule

of Law Programme: “The study by the Konrad-Ade -

nauer-Stiftung […] also extends … to those countries

that are not yet members of the European Union and,

thus, simultaneously reminds us that Europe extends

beyond the 27 EU member states. [The study] is a

valuable contribution to the European discussion pro-

cess on minimum rights within criminal proceedings

[...]. Safeguarding civil rights is not purely a Europe-

an task; rather it is also a task of national policy ma-

kers, legislators and the judiciary …” – consequently,

important target groups of the Konrad-Adenauer-Stif-

tung Rule of Law Programme in South-East Europe.



European flags at a uni-
versity in Bucharest on
the occasion of Romanian
accession to the EU.
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A feature common to both Germany and the coun-

tries of South-East Europe is that they continue to be

confronted with the consequences of the totalitarian

or authoritarian regimes that existed in these coun-

tries in the second half of the 20th century. Post-

communist/socialist system transformation will only

succeed where these countries are successfully able

to face up to and reconcile the past and the impact 

of their communist or socialist regimes. On the basis

of this conviction, at the start of 2008, the Konrad-

Adenauer-Stiftung invited ten specialists from South-

East Europe (including parliamentarians, presidential

advisors, government spokespeople and academics)

to come to Berlin for a one-week study and dialogue

programme on the subject of “lustration”. The focus

of the domestic programme centred on the nature of

the – primarily judicial – measures implemented by

Germany following reunification in order to reconcile

the past and the consequences of the illegitimate

communist regime in the former GDR. 

In order to address this issue, the agenda included

the following:

� Dialogue and a tour of the archives of the Office of

the Federal Commissioner (BstU) that presides over

the records of the Ministry for State Security of the

former GDR

� Discussions with former and current members of

the German Bundestag from West and East Germany

and former civil rights campaigners
� Tour of the central Ministry for State Security (MfS)

remand centre in Berlin-Hohenschönhausen, including

a meeting with a former political prisoner, and tour 

of the research and memorial centre in Normannen-

strasse (Stasi museum)
� Meetings with the former deputy director and spo-

kesperson of the Central Registry of State Judicial

 Administrations (Zentralen Beweismittel- und Doku-

mentationsstelle) in Salzgitter (which was tasked with

investigating and gathering evidence on killings com-

mitted on the inner-German border, wrongful convic-

tion on political grounds, mistreatment during impri-

sonment, kidnapping and political persecution in the

GDR), in addition to meetings with academics and

personnel of the Konrad-Adenauer-Stiftung.

Despite all the scepticism – including on the part 

of participants – that exists in terms of achieving

successful “lustration” in the South-East European

states, one factor clearly revealed by the “lustration”

study and dialogue programme is that for all the

 difficulties and limits encountered in overcoming the

past and affording justice, reconciling the past is im-

perative for the development of a democratic socie-

ty. “If we fail to reconcile the past”, stated the Mon-

tenegrin delegate, “it will catch up with the present

in the form of trauma.” This applies in the same

measure for all the countries of South-East Europe,

which, indeed, have not undertaken any comprehen-

sive overhaul of the elite. Representatives of the old

nomenclature still retain high-ranking political and

state offices. As such, the past has a direct impact

on the present. There is no ‘perfect method’ for re-

conciling the communist or socialist past of a coun-

try; it is a complex process that affects individual

and social domains in equal measure. 

JUDICIAL RECONCILIATION WITH THE PAST IN 

SOUTH-EAST EUROPE

Marianne Birthler, Federal Commissioner presiding over 
archives of the former East German state security ser-
vice, welcomes a group of politicians and jurists from
South-East Europe who have been invited to Germany
by the foundation to gain insights into reconciling the
past. 


