
GLOBAL INTEREST 
IN GERMAN LEGAL CULTURE 

German expertise in the area of law and justice is the subject of great attention

throughout the world. Indeed, a whole host of newly industrialised and developing

countries in Latin America, Asia, Africa and Central and Eastern Europe have demon-

strated considerable interest in our legal culture. This applies in equal measure to

German legal doctrine, jurisprudence, legislation and legislative procedures, imple-

mentation of laws and questions of legal organisation. From a historical perspective,

that countries compare their respective legal systems and also effect “legal imports”

as the case may be, is nothing new. In the late Middle Ages, Germany itself absor-

bed Roman law to a considerable extent. A further example in German legal history

is the influence on municipal law by the Allies following the end of the Second World

War.

A considerable level of interest exists first and foremost on the part of the Latin-

American countries – with whom we share a common legal tradition and also, above

all, common value systems and legal ideals. In this region there is barely a textbook

on, for example, constitutional and administrative law or criminal law, that does 

not cite German legal teachings. However, many other countries in Africa, Asia, and

Central and Eastern Europe also have a sizable advisory requirement, one that

 Germany should not hesitate to meet to the greatest possible extent.  

The reasons for this are diverse; and a number are afforded cursory attention in 

the following. Primarily, German legal culture is marked by heavily differentiated

dogmatism and sub-specialisation. The result being that sufficiently consolidated 

and reliable material, and, as a rule, also the corresponding specialists are generally

available for each required area of law. Additionally, in contrast to the common law

domain, German resolution models are readily available, immediately applicable and

supported by an in-depth experiential base (for example, as a result of successfully

effected institutional development in the new German federal states). German bilat -

eral development cooperation may well have fewer resources, particularly in compa-

rison to major multilateral players; however, as regards the rule of law, the absolute

extent of resources frequently plays a lesser role in terms of project success. Often

of far greater importance is access to key local protagonists and their subsequent

trust in the advisory institution, given that this can strengthen commitment in the

recipient countries to ensure that legal reforms are not only set out in theory, but

are also actually implemented. Moreover, German interests are generally formulated

in an open manner, without any hidden agenda. German development cooperation 

is effected in equal measure on the basis of solidarity and self-interest. Adopting 

the rule of law provides the respective partner country with enhanced development

opportunities. At the same time, from both an economic and security policy perspec-

tive, Germany benefits where it is able to count on stable, democratic partner coun-

tries founded on the constitutional rule of law. The needs-based and dialogue-orien-

tated approach adopted by Germany is also clearly well received by numerous cul -

tures, particularly with regard to the law. Indeed, when advising on the rule of law,
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those who fail to afford local legal traditions the same con-

sideration as social, religious and cultural factors will see

little success. The Konrad-Adenauer-Stiftung offers consul-

ting and continuing education for precisely defined legal

themes; however, on no occasion does it attempt to imple-

ment German legal concepts that extend beyond the legal

culture of the respective recipient country. Furthermore,

 close cooperation with influential and credible local prota -

gonists is absolutely essential and is a standard procedure

for the Konrad-Adenauer-Stiftung throughout the world.

To single out a particularly explicit example, it has been

 observed that many countries throughout the world show 

a marked interest in the German constitution; whereby the

direct applicability of basic rights and the instrument of con-

stitutional complaint are considered exemplary. The culture

of precise interpretation engendered by the Federal Consti-

tutional Court gives rise to impetus and resolution models 

in the same measure as Germany’s highly specialised and

tradition-steeped constitutional theory. 

It is against this background that both the Bolivian and Co-

lumbian constitutional courts in Latin America approached

the Konrad-Adenauer-Stiftung regarding the Rule of Law

Programme in 2001/2002, requesting that access to juris-

prudence of the German Federal Constitutional Court regar-

ding basic rights be provided in Spanish. As a result, to -

gether with a systematic index, the foundation facilitated

translation and publication in both Spanish and Portuguese

of the essential elements of all the fundamental judgements

of the Karlsruhe court since its establishment. In this man-

ner, and for the very first time, the foundation provided

academia and legal practitioners – above all, judges –

throughout the whole of Latin America, with systematic

 access to case law in this area from the highest German

court. Today, the volumes can be found in supreme and

constitutional courts, parliamentary and university libraries,

foreign, interior and justice ministries, educational institu -

tions for judges and lawyers, as well as a whole host of le-

gally orientated non-governmental organisations throughout

the entire Latin-American continent, and are repeatedly

 cited in court judgements and academic papers. In South-

East Europe, the foundation is also currently preparing a

comparable publication in a number of South-East European

languages. These works are due to be published in 2009, 

in time to be implemented in foundation activities on the

occasion of the 60th anniversary of the establishment of

German Basic Law (Grundgesetz).

Specifically in the years directly following the major up -

heaval of 1989/90, the practice of Central and Eastern

 European constitutional courts took a strong lead from both

the jurisprudence of the German Federal Constitutional
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Photo top: President of the Parliamen-
tary Council, Konrad Adenauer, signs
the German Basic Law (Grundgesetz)
(Bonn, 23 May 1949). 

Photo middle: German Federal Consti-
tutional Court judges in Karlsruhe. 

Photo right: In a work of approxima -
tely 1000 pages, the foundation has
provided Portuguese-speaking readers
with an overview of the jurisprudence
of the German Federal Constitutional
Court (Karlsruhe) for the first time
 since its establishment. To date, only
isolated judgements have been avail -
able in Portuguese. The major part of
the publication is devoted to the basic
rights; however, it also includes lead -
ing decisions on constitutional law and
the law of constitutional proce dure.
Moreover, the systematic keys and
 indexes simplify access for the non-
German jurist. The Brazilian transla tion
team was headed by Leonardo Mar-
tins, a professor at the Univ. Fed. do
Mato Grosso do Sul (UFMS), who also
provides a comprehensive introduction
to German constitutional jurisprudence
in the volume. In terms of area, popu-
lation and economic power, Brazil is
the most important country in South
America and one of the largest econo-
mies in the world. It is deemed one 
of the so-called newly industrialised
countries currently in the process of
transforming from a  developing coun-
try into an industrial nation.



Court and that of the European Court of Human

Rights, particularly in terms of developing the princi-

ple of the rule of law and constitutional protection of

basic rights. Central and Eastern European constitu -

tions that have progressively entered into force from

1989 onwards consistently support respective national

objectives to achieve a democratic state founded on

the rule of law, which in turn affords respect for hu-

man and civil rights and breathes life into the princi-

ples of social justice. In this respect, the concept of

constitutional statehood in the new democracies is

unmistakably orientated on the model of German

 Basic Law. This applies in terms of comprehensive

commitment to the constitution by all the state

powers – including the legislature – which is fre-

quently expressly entrenched within the text of the

constitution in the form of specific clauses of higher

authority, and also in terms of the institutional me-

chanisms required for effective enforcement of such.

The majority of these constitutions have opted to

establish specialised constitutional courts that are

 independent of other courts, and which are primarily

charged with scrutinising the constitutionality of laws

passed by parliament. In this manner and building on

their own experience, these constitutions have adop-

ted a model of constitutional jurisdiction that has long

been practiced in the Federal Republic of Germany

and – to some extent taking a conscious lead from

the German model – also in Italy and on the Iberian

Peninsula. In contrast to this is the legal status of the

constitutions in a series of Western and North Euro-

pean states, which either generally reject the idea 

of binding the legislature to higher constitutional law

(UK), refrain from establishing a specific constitutio-

nal jurisdiction to effectively enforce higher constitu-

tional authority (Scandinavia), or only afford constitu-

tional jurisdiction limited powers of control (France).

Against this background, a basic constitutional con-

sensus is apparent amongst those European states

that have endured a prolonged phase of totalitarian

and authoritarian governments in the recent past and

which, in light of such experiences, are no longer

 willing to leave respect for fundamental constitutional

values to the arbitrariness of political forces. Con-

si  d  ered in this light, it is of little surprise that the

 jurisprudence of the German Federal Constitutional

Court in particular, also enjoys such popular demand

in Central and Eastern Europe.

Asia, and particularly the South-East Asian region,

has witnessed the development of an intensive pre -

occupation with the relationship between citizens and

the state and the significance of the rule of law. This

confrontation has been primarily espoused by civil

 society; whereby the improved economic conditions

have also played a notable part. The scope created

for private enterprise trading and the resultant

strengthening of a productive civil society are giving

rise to ever-greater calls for bureaucratic structures

to be adapted to the changed economic setting. Pre -

cisely within this context, it is German expertise that

is frequently requested in the hope of gaining impetus

and attaining resolution models from Germany. Calls

for good governance – encompassing efficiency,

transparency, citizen orientation, popular participation,

responsibility and effective mechanisms to combat

corruption – are becoming ever louder. Protagonists

within the realm of civil society are progressively de-

nouncing widespread corruption and their commit-

ment is drawing the ever-increasing attention of go-

vernments. In some instances, innovative methods

are being tried with the aim of at least enhancing

awareness of the fact that corruption is not an accept -

able evil; for example, an NGO network on the island

state of Indonesia, which stretches over approxima -

tely 5,000 km, has set up so-called ‘watch teams’ in

the individual provinces to investigate reported cases

of corruption and subsequently publish substantiated

facts on the Internet.

Moreover, independence of the judiciary is becoming

an ever-greater subject of discussion in many coun-

tries throughout Asia and, indeed, in some cases is

being courageously demanded. Throughout the regi-

on, the lack of balanced systems for mutually control-

ling power (checks and balances) is increasingly being

termed a barrier to development, particularly that of

an economic nature. Essentially, such considerations

emanate from discussions on possible constitutional

reform or endeavours to actually make effective ap-

plication of the constitutional system a constitutional

reality. Even countries such as Vietnam are already

considering the scope for a judicial authority charged

with examining the constitutionality of laws and other

sources of law in individual cases. Indeed, at the start

of 2008, the foundation received a formal request to

provide long-term consulting to the commensurate

National Assembly working party in Vietnam.

A constitutional court was established in Thailand a

number of years ago and just recently also in Indo -

nesia. However, such moves have not yet attained an

exemplary character, rather they remain within the

parameters of the respective country and must first

prove their worth in practice locally. In addition, such

positive developments still remain susceptible to set-
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backs. Due to a lack of knowledge, initiatives foster -

ing the rule of law are greeted with a lack of enthu -

siasm by the population as a whole and face a lack of

understanding or even rejection by power elites who

find their established circles disturbed. This was pa-

tently evident during the September 2006 military

putsch in Thailand, when during a – thankfully blood-

less – coup the 1997 constitution was overridden and

parliament dissolved. The constitutional court judges

were quite literally sent home (indeed, without any

official dismissal notification or similar documentati-

on). Harsh criticism has also frequently been lodged

against the constitutional court in Indonesia, which

has come under fire for unconstitutional decisions

that are unpopular with certain groups of the political

elite. Moreover, in most other Asian countries, the

 respective constitutions and vested civil rights offer

anything but the guarantees that they should in rea l -

ity provide.

Overall, the justice systems in Asia can rarely be cha-

racterised as truly independent – here too structural

dependency and corruption is encountered. Frequent-

ly the judiciary is misused as a political tool. Indeed,

in recent years, the courts in Malaysia used spurious

charges to place the political opponent of former Pri-

me Minister Mahatir, Deputy Premier Anwar Ibrahim,

behind bars. In Pakistan, in 2007, a dispute escalated

between President Musharraf and the Supreme Court

judges owing to the fact that, contrary to the consti-

tution, the President was also Chief of Army Staff at

the time. In anticipation of negative judgements, Mu-

sharraf removed the judges, including Chief Justice

Chaudry, declared a state of emergency and placed

them under house arrest. This led to continued pro-

tests from practically all quarters of the judiciary and

legal profession, and only first subsided following the

Pakistani general elections in February 2008. Opposi-

tion to undue influence being placed on the judiciary

is also increasingly being heard elsewhere, often from

the legal profession and, on occasion, also from jud-

ges themselves.

Turning to the African continent, the new start for

 democracy in South Africa provides an exemplary

model based on one of the most liberal constitutions

in the world. The Konrad-Adenauer-Stiftung played 

a substantial advisory role in the process of constitu-

tional reform and, as such, enabled Germany’s expe-

rience in shaping its democracy – for example, in

terms of a federal state structure with strong muni -

cipal districts – to be considered and adopted during

the landmark Kempton Park negotiations. Germany

was extremely keen to see a successful change of

 system, to the extent that delegations including

 representatives from the relevant parties and other

 experts were invited to the Federal Republic of Ger-

many. High-level talks took place at the Federal

 Constitutional Court in Karlsruhe, in which former

President Prof. Ernst Benda played a significant role.

Moreover, multi-party conferences were held in South

Africa centring on constitutional dialogue regarding

the multi-party system, federalism and the social

market economy, which in turn served to clarify pi -

votal issues. Of note in this context is that German

advisory support was directed at all parties and –

 albeit in varying degrees – was also openly accepted.

In addition to German constitutional law – namely 

the law of basic rights and state law – when pursuing

 social, political and legal stability many countries 

also wish to gain knowledge of German electoral law,

political party law, criminal law and the law of criminal

procedure, civil law and the law of civil procedure, 

or administrative law and the law of administrative

procedure. Particularly in recent times, there has

been a desire to understand how administrations

 operate under the rule of law, including specifically 

in terms of courts with binding jurisdiction over the

administration.

An immediate response to this demand should not

purely stem from a development policy perspective;

but rather, German and European commitment to

providing legal advice should also encompass foreign

policy perspectives. Ultimately, this could develop 

into a test case for the application of a European soft

power approach to foreign policy: indeed, in the area

of legal and judicial reform, open dialogue founded 

on strong argumentation holds particular promise.

Against the background of our distinct historic experi-

ences and our firm belief in the importance of human

dignity, we as Germans particularly consider oursel-

ves obliged to pursue this cause. 

Nevertheless, one must also be cautious of a con-

stantly recurring misunderstanding in this respect. The

German Basic Law may well be an excellent constitu-

tion; however it is not an “export article” in the sense

that it simply needs to be adopted without further

ado. On the contrary, in conjunction with its interpre-

tation by way of case law and doctrine, it should be

considered as a rich source of possible solutions that

can only ever be effective within the context of the

actual legal culture of the recipient country; whereby

this observation also applies in equal measure for all

the other areas of law referred to above.


