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Section 16 of the Supreme Court Act, 19901 reads as follows:

Review jurisdiction of Supreme Court

(1) In addition to any jurisdiction conferred upon it by this Act, the 
Supreme Court shall, subject to the provisions of this section and 
section 20, have the jurisdiction to review the proceedings of the High 
Court or any lower Court, or any administrative tribunal or authority 
established or instituted by or under any law.

(2)  The jurisdiction referred to in subsection (1) may be exercised by 
the Supreme Court mero moto whenever it comes to the notice of 
the Supreme Court or any judge of that Court that an irregularity 
has occurred in any proceedings referred to in that subsection, 
notwithstanding that such proceedings are not subject to an appeal 
or other proceedings before the Supreme Court: Provided that nothing 
in this section contained shall be construed as conferring upon any 
person any right to institute any such review proceedings in the 
Supreme Court as a Court of first instance.

(3) The Chief Justice or any other judge of the Supreme Court designated 
for that purpose by the Chief Justice, may give such directions as may 
appear to him or her to be just and expedient in any particular case 
where the Supreme Court exercises its jurisdiction in terms of this 
section, and provision may, subject to any such direction, be made in 
the rules of Court for any procedures to be followed in such cases.

(4)  The provisions of this section shall not be construed as in any way 
limiting the powers of the High Court as existing at the commencement 
of this Act or as depriving that Court of any review jurisdiction which 
could lawfully be exercised by it at such commencement.

Recently, the provisions of section 16 have come under scrutiny by the Supreme 
Court of Namibia in two judgments; Schroeder and Another v Solomon and 48 
Others,2 and Christian v Metropolitan Life Namibia Retirement Annuity Fund 
and 2 Others.3
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The facts of the Schroeder case were as follows. Schroeder and his daughter 
instituted action in the High Court against the respondents for payment of N$2.2 
million and N$10.2 million, respectively. A group of the respondents brought an 
interlocutory application in terms of Rule 23(2) of the High Court Rules to strike 
out certain alleged vexatious and irrelevant matters contained in the applicants’ 
particulars of claim. The application was set down for 8 March 2007 on an 
ordinary motion Court day.4 But a day before the matter was to be heard, the 
applicants (the plaintiffs in the High Court action) applied for a postponement 
until 16 May 2007 in order to obtain the services of a legal practitioner of their 
choice. The Court granted this relief.

While the above proceedings were pending, the applicants lodged two further 
applications in the High Court (in relation to some of the respondents/defendants 
only), seeking relief, inter alia, for an order that the majority of the respondents 
had not entered a lawful defence and that the respondents should stop harassing 
the second applicant. On 13 March 2007, both applications were struck from 
the roll because the applicants’ papers were not indexed.

Having suffered two setbacks in a period of less than two months, the applicants 
then lodged an application in the Supreme Court for review, claiming the 
following relief:

•	 Firstly, and curiously, after having asked for – and, indeed, 
received – postponement, they claimed that the order 
postponing the matter on 9 March 2007 should be reviewed 
and set aside.

•	 Secondly, they sought an order in terms of which the High 
Court order striking their application from the roll on 13 March 
2007 should be reviewed and set aside, and

•	 This was followed by an array of additional relief sought, 
including that further respondents should be joined (by the 
Supreme Court) in the pending High Court action, and that it 
be declared that “the defence of the respondents/defendants 
has been fatally compromised and pre-empted”, and that 
“the combined summons be determined in the absence of the 
respondents/defendants”.

Maritz, JA, with whom Shivute, CJ and Strydom, AJA agreed, determined the 
scope and ambit of section 16 with reference to the contents and context of the 
section, and ascertained the three principal features of that section to be –

(a) that the Court has jurisdiction to review the proceedings of all other 
Courts, administrative tribunals and authorities “established or 
instituted by or under any law” (“public authorities”);

(b) it may of its own accord exercise this review jurisdiction whenever an 
irregularity in those proceedings comes to its notice or to the notice of 
anyone of its Judges irrespective of whether the proceedings in 

4 The practice in the High Court is that, if a matter which is set down on the unopposed roll 
becomes opposed, the matter will be postponed to a date as determined by the presiding judge.
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 question are subject to an appeal or are otherwise before the Court; 
and (c) that the section does not give any person the right to institute 
review proceedings in this Court as one of first instance.

The Court further confirmed, in essence, that section 16 was only permissive, 
i.e. the Supreme Court could review any decision of the High Court, provided 
that an “irregularity in the proceedings” had occurred. Nevertheless, such 
jurisdiction powers would only be exercised mero moto by the Supreme Court. 
Thus, section 16 does not give any litigant an “as of right” entitlement for 
such a review application to be heard. At best, a litigant can bring an alleged 
irregularity to the Court’s attention. But, once that has been done, the matter 
will only proceed if the Court in fact exercises its section 16 review jurisdiction.

At first blush, it may be argued that an anomaly exists here: why provide for such 
a jurisdictional power, but fail to provide for a procedure to lodge an application 
to Court? As Maritz, JA then carefully explained, however, a decision of the 
Court to invoke its section 16 review jurisdiction was a –

… threshold requirement for the admissibility of any application under the 
section to review and set aside or correct the impugned proceedings. …

It would place an unbearable burden on the limited resources of the Court 
and severely compromise its ability to dispense justice in an equal, just and 
fair manner if everyone dissatisfied with the fairness or reasonableness of 
judicial, quasi-judicial and administrative judgments or decisions by Courts, 
administrative tribunals and other public authorities on account of alleged 
irregularities could at will institute review proceedings in this Court – in the 
process bypassing all existing judicial structures often better suited to deal with 
those matters in the first instance.

Despite these policy considerations, the Court also made it clear that, “with the 
Supreme Court constitutionally positioned at the apex of the judiciary”, it would 
not concern itself with form, but would have regard only to substance. Thus, 
despite the applicants’ conduct (i.e. the way in which their review application 
was launched) clearly having been impermissible, the Court –

… nevertheless considered the substance thereof at the time it was received and, 
as further affidavits and heads of argument were filed later in the proceedings, 
continuously reassessed whether or not it should invoke its review jurisdiction.

In exercising its discretion whether or not to invoke its section 16 review powers, 
the Court will have regard to a number of factors, and its jurisdiction will only 
be invoked –

… when it is required in the interests of justice. Whether it is so required or not, 
must be decided on the facts and the circumstances of each case. Considerations 
such as whether or not – 

(a) the irregularities are also reviewable by other competent Courts or may 
be corrected in other available proceedings;
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(b) the irregularities relate to completed, uncompleted, interlocutory or 
ancillary proceedings;

(c) considerations of urgency attach to the adjudication thereof;

(d) the issues are important;

(e) a public interest is at stake;

(f) only an individual or a class of persons or a section of the community 
has been affected by the irregularity and the like. 

Although section 16(4) of the Supreme Court Act stipulates that the Chief Justice 
(or another judge of the Supreme Court designated by him for that purpose) may 
“give such directions as may appear to him or her to be just and expedient in 
any particular case”, and for that purpose may direct that Rule 9 of the Court’s 
Rules be followed, that will only be done once and “where the Supreme Court 
exercises its jurisdiction” in terms of section 16.

But the Court also realised that its judgment might, in future, not be known to all 
lay litigants: they might continue to serve review applications on other litigants 
as if the Supreme Court were compelled to exercise its review jurisdiction 
in terms of section 16 once a litigant had launched such an application. The 
respondents in such application, like the respondents in the Schroeder case, 
might fear that a default judgment would be granted against them if they did 
not file notices of intention to oppose and answering affidavits. Recognising this 
intolerable situation, the Court drew on its powers in terms of section 37(2) of 
the Act and determined that all future applications which purported to be review 
applications in terms of section 16 had to be processed by the Registrar as if they 
were merely applications which sought the Court’s decision whether or not it 
would exercise its section 16 review jurisdiction.

It is submitted that the practical effect of the Court’s determination here is that, 
in future, where a respondent is served with an application in terms of which 
an applicant claims that the Supreme Court is obliged to invoke its section 16 
jurisdiction, the process can be ignored until such time as the Chief Justice has 
indicated that the Court will indeed invoke its section 16 review jurisdiction and 
consider the application. Once that has been done, the process as directed by 
the Chief Justice should be followed.

Having set out the ambit and scope of section 16, as well as future procedure to 
be applied if a litigant wanted the Supreme Court to invoke its section 16 review 
jurisdiction, the Court held that none of the orders made by the High Court (as 
discussed above) constituted an “irregularity in the proceedings”. Accordingly, 
the Supreme Court declined to invoke its section 16 jurisdiction mero moto, and 
the matter was struck from the roll with costs.

In the Christian judgment, Maritz JA, with whom Strydom, AJA and Chomba, 
AJA concurred, again dealt with the provisions of section 16. Christian and his 
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wife lodged an urgent application in the High Court, claiming final relief in 
terms of which the respondents had to be ordered to submit a dispute between 
the parties to arbitration. Lacking compliance with Rule 6(12) of the High Court 
Rules, the matter was struck from the roll with costs. More importantly, the High 
Court also made an order that the applicant could not proceed with the same 
application in the ordinary course unless the costs had been paid.

Again, the applicant launched what purported to be an “Application for review” 
in the Supreme Court for the setting aside of the High Court’s order.

Maritz, JA described this review application as one with “an uncanny 
resemblance” to the Schroeder application. Nevertheless, and true to the 
principle that substance should take preference over form, the Court held that –

… notwithstanding the apparent inadmissibility of the review application 
and the significant irregularities in its form, it [the application] nevertheless 
disclosed alleged irregularities in the proceedings of the High Court which this 
Court had to take note of.

Whilst dealing with the substance of the review application in terms of section 
16 of the Supreme Court Act, Maritz, JA confirmed a number of important legal 
principles, as follows:

•	 The review jurisdiction of the Supreme Court in terms of 
section 16 is unique and extraordinary. Its precise scope will 
be determined with circumspection on a case-by-case basis, 
and the criteria taken into consideration and mentioned in the 
Christian judgment are likely to be “expanded on in future”.

•	 For an applicant to be successful with such a review application, 
the “onus rests upon the applicant for review to satisfy the Court 
that good ground exists to review the conduct complained of”, 
and

•	 What constitutes “good grounds” depends on the facts and 
circumstances of the case and the nature of the proceedings 
under consideration. In particular, the applicant –

… must establish that the review relates to an irregularity in the proceedings. 
This much is clear from Bushebi’s case.5 The irregularity need not be apparent 
from the proceedings but may be established by evidence aliunde the record. 
Precisely what would constitute a reviewable irregularity will depend on the 
facts and circumstances of each case and the body of laws applicable to the 
adjudication thereof, the most fundamental of which is the Constitution and, 
in the context of the review of judicial proceedings, the fair trial provisions 
guaranteed under Art. 12 thereof. The grounds of review must either expressly 
or by necessary implication identify the irregularities relied on in each instance. 
The application must also establish that the irregularity in the proceedings

5 S v Bushebi, 1998 NR 239 (SC).
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 complained of resulted or is likely to result in an injustice or other form of 
prejudice being suffered.

With the above criteria in mind, the Court then dealt with the numerous 
complaints made by the applicant, which, according to him, constituted 
reviewable irregularities in the proceedings. All but one of those complaints 
were found to be without substance. But, as pointed out above, the High 
Court also made an order that the applicant should pay the costs of the High 
Court proceedings before the matter could proceed in the ordinary course. It 
is submitted that such an order was wrong on the merits of the case as well, 
although that would not have constituted an irregularity in the proceedings. 
Nonetheless, the High Court made this cost order without hearing the applicant 
on this aspect. The Supreme Court held that the High Court’s –

… failure to allow the applicant an opportunity to address it on the respondent’s 
application for such an extraordinary order of costs constitutes an irregularity 
in the proceedings. The prejudice to the applicant in the effect of the order is 
apparent: Being indigent, it effectively bars him from obtaining redress in the 
main application.

The costs order was set aside.

The Schroeder and Christian judgments have done much to bring about certainty 
in respect of the procedural aspects when a litigant wants the Court to invoke its 
section 16 review jurisdiction. The judgments have also clarified and expanded 
the substantive law in relation to the exact meaning of the concept irregularity 
in the proceedings. But the Court has also made it clear that the last word has 
not been spoken.
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CORAM: Shivute, CJ, O’Linn, AJA, et Chomba, AJA

The foundation of this appeal is a criminal case that started in 1994. The 
respondent, Accused No. 2 in the criminal trial, was charged in the Magistrate’s 
Court with a contravention of section 28(a) (possession of rough or uncut 
diamonds) and section 28(b) dealing in rough or uncut diamonds) of the 
Diamond Industry Protection Proclamation No. 17 of 19391. He was discharged 
at the end of the State’s case. The Magistrate also made an order that a vehicle 
belonging to the respondent, which was part of the alleged diamond deal and 
impounded by the police, be returned to the respondent.

The vehicle was not returned. The State appealed against the judgment. The 
appeal2 succeeded, and Justice O’Linn ordered that the trial magistrate’s decision 
be set aside, including his order that the vehicle in question be returned to 
Accused No. 2. The case was referred back to the Magistrate’s Court to reconvene 
from the point at which the State had closed its case.

The State recalled some witnesses and Van der Berg closed his case without 
leading evidence. He was then convicted on the main count of wrongful and 
unlawful dealing in rough or uncut diamonds. However, on appeal on 17 June 
1996, the conviction was set aside and replaced with a conviction of attempted 
wrongful and unlawful dealing in rough or uncut diamonds.

However, in the light of the discharge in the Magistrate’s Court and the order to 
return the vehicle, Van der Berg instituted a civil action in which he stated that 
the motor vehicle had been damaged beyond economical repair while in police 
custody. The Minister of Home Affairs did not defend the application and, on 
19 August 1994, the plaintiff obtained judgment in default. When Van der Berg 
issued a warrant of execution, the Minister lodged an application for rescission 
of the default judgment. When the application was set down for hearing, the 
State appeal against the Magistrate’s Court judgment was still pending. The 
parties agreed that the hearing be adjourned sine die in anticipation of the 
appeal hearing, and the Court ruled accordingly.

* Dean, Faculty of Law and Professor of Law, University of Namibia.
1 Hereafter Proclamation 17.
2 See S v Van der Berg, 1995 NR 23 (HC). 
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Despite several letters by Van der Berg’s legal practitioners to the Government 
Attorney, and a promise by the Government Attorney that they would look into 
the matter of the vehicle’s statement, nothing happened after Judge O’Linn’s 
appeal judgement, after the second Magistrate’s Court judgment, or after the 
appeal by Van der Berg.

On 6 July 2000, Van der Berg again approached the Court, requesting it to order 
the respondent – the Minister – to comply with the judgment issued against him 
on 19 August 1994. The Minister responded with an application requesting the 
Court to reinstate the application for rescission of judgment of 20 September 
1994, condone the Minister’s failure to timeously set down the application 
for rescission, and to rescind the judgment entered against the Minister on 26 
August 1994, or, in the alternative, dismissing the plaintiff’s (i.e. Van der Berg’s) 
cause of action.

The High Court per Justice Hoff granted judgment in favour of Van der Berg. In 
response, the Minister appealed to the Supreme Court. Justice Chomba, writing 
the majority judgment in a 2–1 split decision, summarised the issues of the case 
as follows:

Whether the defendant had offered a plausible explanation for his failure to 
prosecute the rescission application which he lodged on 20 September 1994

Whether the application he subsequently lodged for reinstatement of the said 
rescission application was bona fide, and not merely intended to delay the 
plaintiff’s claim, and

Whether he had disclosed a bona fide defence to the said claim.

Looking at the first issue, the Court pointed out that at the time of the reinstatement 
application, the defendant had been over five years out of time. The Minister’s 
explanation for the failure to file a notice to defend the action started by Van 
der Berg in 1994 was given as having to deal with administrative issues in the 
Office of the Government Attorney. More important, however, were the reasons 
for not restoring the rescission application to the active roll after the appeal had 
been decided.

The appellant (the Minister) believed that when Van der Berg had been convicted 
of an attempt to deal in rough or uncut diamonds in contravention of section 
28(b) of Proclamation 17, the vehicle was automatically forfeited to the State. 
This was also seen by the Court as the basis for determining whether the Minister 
had a bona fide defence.

The section in the Proclamation that the Minister relied on, namely section 34 
ter, reads as follows:

(N)otwithstanding anything to the contrary in any other law contained, any 
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money or property which a person has paid or delivered to a member or agent 
of the Namibian Police in terms of agreement for the delivery or acquisition 
of diamonds, shall upon conviction of that person of an offence under this 
Proclamation in connection with such agreement, be forfeited to the State.

The Court found that there was indeed a possibility that the Minister’s 
interpretation of the section was correct, and commented as follows:

By parity of reasoning, if in [sic] present case the State’s interpretation of section 
34 ter of Proclamation 17 of 1939 were to be found at the trial of the plaintiff’s 
action to be correct, then the default judgment might well be found to be a non 
sequitur and therefore to be a judgment that did not promote justice between 
the parties.

While the Court did not disagree with the court a quo that the State had acted 
negligently in the process, relying on De Witts Auto Body (Pty) Ltd v Fedgen 
Insurance Co. Ltd3 and Lewies v Sampoio,4 the Court stated that negligence 
alone could not per se lead to the dismissal of an application for rescission.

The Court also pointed out that, if the appeal succeeded, it would make no sense 
to condone the committal. Relying on two South African cases,5 and pointing to 
the fact that the Minister at the time of default judgment, Hon. J Ekandjo, was no 
longer the Minister of Home Affairs, the Court said the following:

The order has lost meaning firstly because the appeal should be allowed and 
secondly because it would be ludicrous to enforce it in the changed situation.

Consequently, the appeal succeeded and the Court made the following orders:

1. The appeal is allowed.

2. The orders of the Court a quo are set aside and I substitute therefor the 
following orders:

(a) The  application for reinstatement of the application for rescission is 
allowed;

(b) the application for rescission of the default judgment is allowed and 
consequently;

(c) the default judgment is set aside;

(d) the order relating to committal is set aside;

3 1994 (4) SA 705 (ECD).
4 2000 NR 186 (SC).
5 Mjeni v Minister of Health and Welfare, Eastern Cape 2000(4) SA 446, and York Timbers Ltd v 
Minister of Water Affairs and Forestry and Another, 2003(4) SA 477 (TPD).

Minister of Home Affairs v Van der Berg
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(e) the defendant is directed that within 10 days from the date hereof he 
must file a notice to defend the plaintiff’s action; and

(f) the plaintiff’s action, inclusive of the interpretation of section 34 ter 
of Proclamation 17 of 1939, should be set down for hearing before a different 
constituted Bench and as a matter of priority.
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Coram: Parker, J, Ndauendapo, J, and Swanepoel, AJ

African Personnel Services (APS) brought an application to the High Court 
challenging the constitutionality of section 128 of the Labour Act, 2007.1 Section 
128 outlawed labour hire practices in Namibia. APS was of the view that the 
section infringed on its right to carry on a trade, which is enshrined in Article 21 
of the Namibian Constitution. Article 21 provides as follows:

(1) All persons shall have the right to:

 (j) … carry on any … trade or business.

Section 128 of the Labour Act provides the following:

Prohibition of labour hire

128. (1) No person may, for reward, employ any person with a view to 
making that person available to a third party to perform work for the third party.

 (2) Subsection (1) does not apply in the case of a person who 
offers services consisting of matching offers of and applications for employment 
without that person becoming a party to the employment relationships that may 
arise therefrom.

 (3) Any person who contravenes or fails to comply with this 
section commits an offence and is liable on conviction to a fine not exceeding 
N$80,000 or to imprisonment for a period not exceeding five years or to both 
such fine and imprisonment.

 (4) In so far as this section interferes with the fundamental freedoms 
in Article 21(1)(j) of the Namibian Constitution, it is enacted upon the authority 
of Sub-article 2 of that Article in that it is required in the interest of decency and 
morality.

The Court laid the foundation for its judgment by pointing out that Article 21 
was not an absolute right:

* Dean, Faculty of Law and Professor of Law, University of Namibia.
** Legal Practitioner, High Court of Namibia and Lecturer, Faculty of Law, University of Namibia
1 Act No. 11 of 2007.

African Personnel Services v Government of 
Namibia and Others, decided on 1 December 
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Nico Horn* and Kaijata Kangueehi**
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As I understand Article 21(1)(j), not every “trade or business” is entitled to the 
protection of Article 21, e.g. a business that is for a criminal enterprise. Thus, a 
person who is in the business of, for instance, stock theft, the keeping of a brothel, 
trafficking in women or children, and slavery cannot be heard to claim a right 
under Article 21(1)(j) of the Constitution on the basis that the business or trade 
yielded a profit or income. That much Mr Smuts is in agreement with. The reason 
– and this is very important for our present purposes, as I shall demonstrate in 
due course – is not only because such activity is criminal; it is also because it 
has no basis in law. In my view, if the business or trade has no basis in law, it is 
not lawful; and as Maritz, J (as he then was) correctly stated, in Hendricks and 
Others v Attorney-General, Namibia and Others 2002 NR 353 at 357H, “It is, 
in my view, implied by that article (i.e. Article 21(1)(j)) that the protected right 
relates to a profession, trade, occupation or business that is lawful.”

Quoting Maritz, J (as he then was) in the Hendricks case, the Court pointed 
out that only a lawful profession, trade, occupation or business were protected 
under Article 21(1)(j) of the Constitution. Moreover, lawful, the Court explained, 
was be understood in its wider sense, namely –

… the activity involved in the business or trade is lawful when it is not a crime 
or when it has legal basis in Namibian law.

The Court then proposed the following definition for labour hire:2

Labour hire is a form of indirect employment relationship in which the employer 
(the agency) supplies its employees to work at a workplace controlled by a third 
party (the client) in return for a fee from the client.

After an extensive discussion of what constituted a labour contract in Namibian 
law, the Court concluded that a third party – in this case, the labour hire company 
– could not be party to such a contract. Employment contract, in Namibia, was 
defined under the Roman law of locatio conductio operarum, i.e. “the letting 
and hiring of personal service in return for a monetary return”.

The only other form of hiring or letting labour under Roman law was slavery, 
where the slave was the possession of its owner. A slave could be the object of a 
location condition rei, and as such be hired out and be locatio conductio operas 
(faciendi) – the independent contractor.

Consequently, the common law knows only one labour contract: that of the 
rendering of personal service by the locator operarum (servant) to conductor 
operarum (master). This, the Court stated, was not changed by statutory law. 
Labour hire creates an unacceptable interposition of a third party (the labour 
hire agency’s client) in the employer–employee relationship, which has no basis 
in law.

2 Power (2002:64).
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The Court also pointed out that labour hire not only had no basis in law, it 
also violated the fundamental principle of the International Labour Organisation 
(ILO), of which Namibia is a member, namely that labour is not a commodity.

Justice Parker made two strong statements on the practice to express his 
resentment:

In my opinion it is letting or hiring of persons as if they were chattels; … it also 
smacks of the hiring of a slave by his slave-master to another person …

Consequently, the Court did not find it necessary to balance the right to labour 
protected in Article 21 with the disadvantages of labour hire to the workforce. 
Once labour hire was found to be against the law and alien to the Namibian 
common law, the debate was over.

The full bench held that –

the Article 21 right was a derogable one and could be limited, provided the 
limitation was reasonable, necessary in a democratic society, and in the interests 
of Namibia

the contract of employment had only two parties: the employer and the employee

there was no room for interposing a third party (the client) in a contract of 
employment

the common law did not know labour hire practices

labour hire was akin to slavery and, therefore, illegal, and

since labour hire was illegal, APS could not claim such a right and, therefore, 
did not have a right protectable under Namibian law. 
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