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Some judicial refl ections on women and custom in 
Namibia1

Kato van Niekerk

The programme for an Expert Workshop on Women and Customary Law held in 
Windhoek on 23 September 2008 included the following topics for discussion:

• Gender law and customary law
• Some intersecting grounds of disadvantage arising from the socio-

economic positions of women subject to customary law, and
• the right to culture versus the right to gender equality.
• These topics are not just of academic, legal, cultural and sociological 

importance: they are highly relevant and of practical signifi cance in 
Namibia today. The effect of accelerated change in various aspects of 
life as they impact on the lives of women has important consequences 
for Namibian communities and future generations. The rise of modern 
constitutionalism and a practice of entrenching human rights will at times 
fi nd common touchstones with some aspects of customary law; at other 
times they will be diffi cult to reconcile and harmonise.

I think an important aspect is that the subjects involved are, on the one hand, 
people in positions where they wield considerable power and, on the other, 
people who are more often than not in weak or marginalised positions, or who 
perceive themselves to be in such positions. It is also about the attitude of 
the participants in the interaction. I recall a court case when I was in private 
practice when I represented a widow belonging to the Ovaherero. She had been 
married in community of property. Her husband had died intestate. Ignoring the 
consequences of the marriage in community and the laws of intestate succession 
applicable in her case, her late husband’s family set about evicting her from 
her house, taking possession of her furniture and household goods, and sending 
her packing to the reserve. One of the male witnesses called on behalf of the 
husband’s family was adamant that the statutory law and even the Constitution 

1 This article is adapted from the opening address given at an Expert Workshop on Women 
and Customary Law held in Windhoek on 23 September 2008. The author acknowledges 
contributions by Dr Oliver C Ruppel and Ms Stephanie de Klerk.
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had to take a back seat when it came to the application of the customary law 
of that particular group. There was also the diffi culty of establishing what the 
real rules of the applicable customary law were, as it seems that these are often 
perverted to suit the needs of the individuals interpreting and applying them, 
thereby strengthening their positions of infl uence and power.

In cases before me I have sometimes had the distinct impression that the female 
protagonists perceive themselves to be pressurised to submit to certain situations 
or circumstances against their will. I am thinking of a case where a woman 
agreed to become a man’s so-called common-law wife in exchange for the right 
to cultivate a piece of land. In this case, the pressure was being applied by one of 
the woman’s male relatives. In another case there was evidence that the woman, 
who was being physically abused by her husband, had complained to her mother-
in-law about her son’s behaviour, as was required by the custom of her tribe, but 
to no avail. Feeling angry at the lack of effective action against her husband, she 
set fi re to one of her mother-in-law’s huts, burning it to the ground, and in fact 
killing her mother-in-law and some young children. The issue of whether she 
knew of their presence in the hut remains undecided as the accused died before 
the end of the trial. Whether it is the system and/or rules of customary law that 
fail the people who are subject to them, whether it is the people themselves who 
interpret it so, or whether it is the failure of individuals within the system to 
properly carry out their duties and responsibilities is, of course, something that 
could be debated.

Equality for all is at the core of human rights and social justice. However, in 
virtually every society and in almost all spheres of activities, women are subject 
to inequalities in law and fact. This inequality is perpetuated by the survival of 
stereotypes and of traditional, cultural and religious practices and beliefs that are 
detrimental to women.

If women are free from violence, their families will fl ourish. If women have a 
chance to work and earn as full and equal partners in society, their families will 
fl ourish. And when families fl ourish, communities and nations will fl ourish.

Women comprise more than half the world’s population. Women make up 70% 
of the world’s poor, and two thirds of those who are not taught to read and 
write. Women are the primary caretakers for most of the world’s children and 
elderly. Yet much of the work they do is not valued – not by economists, not by 
historians, not by popular culture, not by government leaders, not even in their 
own households. At this very moment, women are giving birth, raising children, 
cooking meals, washing clothes, cleaning houses, planting crops, and running 



  Some judicial refl ections on women and custom in Namibia  

115

companies and countries. Women are also dying from diseases that should 
have been prevented or treated; they are watching their children succumb to 
malnutrition caused by poverty and economic deprivation; they are being denied 
the right to go to school by their own fathers and brothers; they are being forced 
into prostitution; and they are being barred from the bank lending offi ce and 
from the ballot box. It is a violation of human rights when a leading cause of 
death worldwide among women at the ages of 14 to 44 is the violence they are 
subjected to in their own homes.

As long as discrimination and inequities remain, as long as girls and women are 
valued less than men, fed less than them or fed last, overworked, underpaid, not 
schooled, and subjected to violence in and out of their homes, the potential of 
the human family to create a peaceful, prosperous world will not be realised. In 
a recent court case2 in which a 27-year-old man was convicted of rape under the 
Combating of Rape Act3 for having sexual intercourse with his girlfriend, who 
was under the legal age of consent and impregnated by the act, I had this to say 
to the offender:

You had an opportunity to fi nish school and to obtain Grade 12. You have seen yourself 
that, even with Grade 12, it is diffi cult to fi nd a steady job. Rather give such girls 
the opportunity to fi nish their schooling without problems such as falling pregnant. 
In an increasingly modern society such as ours it is important that girls, also as 
future mothers, are well educated. It is well known that the well-being and positive 
development of a community on all levels is directly linked to the level of education 
and empowerment of the women in that community. It is expected of older men like you 
to be more mature and to protect young girls rather than to expose them to premature 
sex and the risk of pregnancies and sexually transmitted diseases. It is fortunate that in 
this case the complainant did not end as a teenage dropout. It is further fortunate that 
the complainant and her child have a supportive family which has the means to raise 
her child with or without your contribution. It could so easily have turned out much 
worse.

The international discourse on human rights was deeply anchored in political and 
social movements of the Enlightenment. The American and French Revolutions 
have infl uenced the constitutional implementation of human rights to the present 
day. Existing societies may, however, – determined by their every day lives and 
their traditions – have different perceptions of what actually is expected and 
acceptable behaviour.

Namibia has a dual legal system. Besides the common law inherited from the 
Roman–Dutch system, there are also the customary laws of the people of Namibia. 

2 The case is unpublished.
3 Act No. 8 of 2000.
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Customary law is the law administered by traditional communities. Customary 
law enjoys special constitutional status. Article 66(1) of the Constitution states 
that –

[b]oth the customary law and the common law of Namibia in force on the date of 
Independence shall remain valid to the extent to which such customary or common law 
does not confl ict with this Constitution or any other statutory law.

I emphasise that customary law remains valid to the extent to which such law 
does not confl ict with the Constitution. However, although Article 10 of the 
Constitution guarantees all citizens of the Republic equality before the law, the 
customary law reality sometimes dictates otherwise. The question remains, how 
does one reconcile the basic human rights of individuals, especially women, 
with the traditions and heritage in a society such as Namibia, which fl ourishes 
on its cultural diversity?

There is no doubt that tradition, culture and heritage form an integral part of a 
mature society. A nation without roots in the past cannot fully appreciate the 
virtues of freedom, comradeship and ubuntu.4 Moreover, Africa is defi ned 
by the spirit of traditions and rituals, because we have our roots fi rmly in the 
past. Although it is a painful past of liberation struggles, genocides and racial 
discrimination, we stand strong today because, through mothers and daughters, 
the African soil has provided for many nations and has given life even when 
there has been adversity. Wangari Maathai wrote the following in her Nobel 
Peace Prize lecture:5

Culture plays a central role in the political, economic and social life of communities. 
Indeed, it may be the missing link in the development of Africa. Culture is dynamic 
and evolves over time, consciously discarding retrogressive traditions and embracing 
aspects that are good and useful.

It is imperative to understand that it is not necessary to do away with, or to 
fi nd alternatives to, cultural practices or traditions. The right to culture is a 
fundamental human right entrenched in the Namibian Constitution by Article 
19, in so far as it does not infringe upon the rights of others. According to the 
Commission for Africa’s report for 2005, –6

… those who ignore culture are doomed to failure in Africa. Those who understand 
culture can fi nd new ways to succeed.

4 “Human-heartedness, humanity, goodness”; Branford & Branford (1993).
5  Maathai, W (2004).
6 Commission for Africa (2005).
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The challenge is not to vitiate, but to fi nd common ground between gender 
equality and customs in Namibia. Expert workshops like the one held in 
Windhoek in 2008 not only create platforms to combine the states of mind of 
all the stakeholders regarding this controversial issue that affects all Namibian 
women, they also become informative spears in the campaign to make women’s 
rights – also under customary law – an emerging national priority.




