
131

Intersecting grounds of (dis)advantage: The socio-
economic position of women subject to customary 
law – A Southern African perspective

Julie Stewart

Introduction

The title of this paper refl ects the title of the overall session in which I participated 
during the Expert Workshop on Women and Customary Law in Namibia, 
held under the auspices of the Human Rights and Documentation Centre of 
the University of Namibia and the Konrad-Adenauer-Stiftung, Namibia, in 
Windhoek on 23 September 2008.1 I have taken the liberty of bracketing the dis- 
that preceded -advantage in the original title of the session. My reason for doing 
so is to clearly fl ag a concern with the almost invariable practice of describing 
women’s interactions with customary law in negative terms. This is not to imply 
that customary law is always to the advantage of women, but rather to try to 
place a signifi cant question mark over how we research and analyse issues in 
customary law2 as they relate to or are related to women and girls.3

Examining customary laws and customs and practices through a gender analysis 
lens has a range of potential spins-off, regardless of whether or not we conclude 
that what is revealed does or does not benefi t women. Examples are drawn from a 
number of southern and East African jurisdictions where, in my own experience 
in the fi eld, or while supervising and interacting with my students doing their 
Master’s in Women’s Law, I have had occasion to question, often profoundly, 
approaches to handling customary law and local customs and practices.

Do women have rights under customary law, customs and practices?

Engaging customary law and customs and practices in an academic dialogue 
has a range of potential useful spins-off, regardless of whether we conclude 

1 I should confess that I have no expertise in the customary laws or the customs and practices 
of ethnic groups in Namibia.

2 The customary law being referred to are the multi-forms in which it manifests itself in a 
diverse ethnic community such as Namibia.

3 In this paper I will use the words woman and women inclusively, unless the contrary is 
indicated, to cover both woman, women, girl and girls. The girl is the metaphorical mother 
of the woman and women’s concerns in general are concerns of the girl and the girl child.
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that what is revealed is or is not to the benefi t of women. There may be times 
when women’s rights are potentially more secure or more benefi cial than 
men’s rights under customary law, or local customs and practices,4 as in the 
case of matrilineal rights to land that have been obscured by assumptions about 
hegemonic patrilineal patterns of land holding, use and control. Women may 
have rights and entitlements based on their status within families as mothers 
of children, wives, grandmothers, daughters, or sisters, which they assert both 
directly and indirectly.

There are and will be times when women’s rights are suppressed, excluded 
or are not perceived to exist. It is particularly at these points that a thorough 
understanding of women’s and girls’ position in a particular social context is a 
critical tool in engagement with resisters to change.

There are no magic rescue formulae; but dialogue, or simply asking communities 
to document their customs and practices, creates opportunities for internal 
review within communities. Seemingly, this can lead to introspection and 
community-based formula for change. As Hinz’s5 paper presented at the Expert 
Workshop demonstrates, in relation to self-statements by customary authorities, 
communities are more than able and willing to effect benefi cial modifi cations 
to their laws, including benefi ts for women, if given the opportunity and the 
support to do so.

4 I draw a distinction between customary law – in the sense of what is offi cially regarded 
or formally recorded in offi cial, state-based determinations by, usually, the superior courts 
– and customs and practices that take place on the ground, and are in constant interaction 
with the day-to-day mediations and responses of community and society members who 
profess adherence to particular normative orders. Customs and practices are the –

 … social and cultural regulatory substance from which customary law was distilled and 
more or less fi xed at various historical points in time depending on the country and the 
dominant legal system. Customs and practices are the dynamic underpinning of social 
systems which should be refl ected in offi cial versions of customary laws. 

 See also Armstrong et al. (1993); Weis-Bentzon et al. (1998); Chanock (1989); and Stewart 
et al. (2007). Curiously, if one was looking at assumed religious laws as they are applied 
in communities, what would be needed is a similar exercise to identify the customs and 
practices that have grown up around the religious practices. However, in order to ascertain 
the pure religious content, these practices often need to be discarded to reveal the position 
of women as communicated by the relevant deity so that an untrammelled, reinterpretative 
process can be commenced (generally on this point, see Sardar Ali 2007).

5 Hinz (2008c).
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Methodologies for change and enquiry

Essentially, this is a methodological paper that seeks to inform the development 
of appropriate methodological and theoretical tools in the quest for fulfi lling 
women’s human rights entitlement, regardless of where women are, who they 
are, the communities they belong to, or the families and situations they inhabit.

Teaching as I do on a regional Master’s degree programme in Women’s Law,6 
which serves students from both the eastern and southern African regions, my 
focus has increasingly sharpened on methodological needs in exploring women’s 
situations in relation to plural systems of law, rather than on the specifi cities 
of the laws, whatever their source.7 The rationale for this is that an intimate 
knowledge of the multiple offi cial8 and grounded versions9 of customary law and 
customs and practices – let alone their general or received laws – in ten or more 
African countries is impractical, if not impossible. More pertinently, it is my role 
to stimulate and facilitate research, metaphorically looking over the shoulders of 
potential and burgeoning local researchers. Furthermore, I am ever conscious of 
running the risk of being bedevilled by generalisations and unmerited analogies 
between systems, how they function, and the principles that underlie approaches 
to various issues between – assumed to be – similar systems.

Laws vary between countries, even in countries which we assume have the 
same legal heritage, such as those in southern Africa – let alone factoring in 
customary and religious normative orders. For example, it is easy to assume that 
the provisions on family and inheritance matters based on general or received 
law in Country A are similar to those in Country B because they both have a 
common Roman–Dutch or Anglo–Saxon source. Similarly, it might be assumed 
that the regulation of procedural issues will be the same in both countries, as they 
follow roughly the same rules of evidence and procedure that stemmed from the 
importation of English rules of procedure. Further and deeper examination may 

6 The Master’s in Women’s Law degree is offered at the Southern and Eastern African Regional 
Centre for Women’s Law at the University of Zimbabwe, of which I am the Director. The 
Master’s programme is generously funded by the Royal Norwegian Government.

7 This paper will not discuss legal pluralism as a concept and a discipline, but dwells on the 
grounded realities of women’s daily engagements with normative systems that infl uence 
their conduct and life options, and the methodological tools that are required to understand 
the woman’s position.

8 Those versions formally recognised by the state and the courts.
9 Those versions of customs and practices that are used and applied by people in their 

everyday lives, but which may or may not be recognised by the state or the courts; see also 
Hellum et al. (2007); Weis-Bentzon et al. (1998).



  The socio-economic position of women – A Southern African perspective  

134

reveal that this is not the case; so there is a need to be wary of the distracting 
power of common, uncritically formulated assumptions.

Similarly, the inclination in the treatment of customary laws is to make assumptions 
about similarities between systems of customary law: assumptions that arise 
from generalisations about the nature and form of customs and practices across 
regions and even continents. The problem is that the assumption is made that the 
nature, content and principles in these variant systems will be similar, when in 
reality they may be quite distinct. Rules (statutory gateways) for recognition of 
customary laws, customs and practices vary signifi cantly from state to state and 
even within a state in the southern and eastern African regions. Each jurisdiction 
has to be carefully examined in determining both the generalities of recognition 
and the specifi cities in each area of the law, whatever its source, however formal 
or informal. Women’s rights and entitlements need to be similarly and carefully 
disaggregated if we are to be able to usefully and benefi cially explore their 
position under customary law, and engage that with human rights norms and 
directives.10 

Locating women, and locating laws, practices and social realities that affect 
them

Women fare very differently in different social and economic environments, even 
where ostensibly the same laws or customs and practices are assumed to govern 
their lives. A graphic way in which to visualise a woman’s or women’s location 
in relation to the complex social, economic and normative systems in which they 
exist, as of course do men, is to envisage a busy urban or rural intersection with 
traffi c (forces) coming from multiple directions. Even a four-way ‘intersection’ 
provides a minimum of four agents of interaction, probably signifi cantly more 
if there are dual carriageways. These infl uences can affect how such a woman 
navigates the intersection as a driver or pedestrian, or even how her reactions as 
a passenger are affected.11 Visualise her standing in the middle of the intersection 
and fathoming out what might hit her, what she has to avoid, the relative power 
and speed of the vehicles, her own capacity to avoid them, and her capacity to 
make the optimal decision on what to do and how to survive.

I have long found this a useful analogy in describing and discussing with my 
Master’s students the multiple forces and considerations that affect women’s 
choices and women’s options in dealing with social and family issues, and what 
lawyers would classify as potential legal disputes or areas of confl ict. Using 

10 Hellum et al. (2007). 
11 Even her status and location as a passenger will affect how she perceives the ‘crossing’ and 

how she reacts.
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the driving analogy, each woman’s or girl’s experiences will inform what she 
should do and how she will do it. A woman who is herself a vehicle driver will 
take into account a range of factors that a woman who is always a passenger 
will not. A woman who is always a pedestrian will look at a very different set 
of factors and may take risks that a woman who is also a driver would not. A 
perennial pedestrian, especially from a rural area, may stand literally transfi xed 
at the intersection, afraid to move, unable to anticipate what will happen next.12 
It is not possible to predict just by observing her what she will do or why she 
will do it.

We need to understand what is likely to affect her as an individual; we need to 
understand the forces around her, and to ‘measure’ those that are likely to affect 
her; and we need to map from which direction the strongest and most compelling 
forces will emanate. This does not have to be an intensely personal or individual-
based assessment; rather, it should involve an awareness that each ‘case’ will 
have its own nuances, although there will be broad general principles that govern 
the outcomes.

Figure 1: An urban intersection – an image for locating women and the forces 
and factors that affect them 

12 Many years ago, I became extremely aware of my responsibility as an aware and informed 
pedestrian when negotiating my way through an intersection in downtown Harare. A young 
woman with a small baby strapped to her back and a large bundle on her head was dogging 
my steps. She was hurrying to keep up with me, especially as I reached a busy intersection. I 
slowed down and took extra care, realising that she had decided that I knew how to negotiate 
the traffi c and was a safe bet to follow (not that I would have followed myself if in the same 
position). But women do follow and rely on the advice of women whom they assume have 
experience or knowledge on the issues they are about to negotiate; so it is hardly ever just 
one woman in the ‘intersection’ at any one time.
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The illustration of an urban intersection replete with skyscrapers and multiple 
communication devices is analogous to the forces and factors that affect women, 
including rural women, in present-day African communities and societies: 
virtually no one exists in an isolated normative social or economic setting. 
The extent of a woman’s knowledge of her legal options, her awareness of the 
forces within her social setting – more accurately, her plural social settings – and 
her economic options will infl uence who she turns to for solutions, and why. 
Understanding her position and the dynamics that surround her determinations 
assists us in assessing whether she is suppressed, oppressed, an agent of her own 
progress, or someone who needs external interventions or assistance to transform 
her own life.

Looking in multiple (plural) directions

A woman may opt to combine potential remedies from a variety of fora when 
she seeks to claim maintenance from the father of her child. Although not an 
example from Namibia, the following research encounter in Binga, Zimbabwe, 
illustrates how women negotiate and exploit multiple sources for interventions.

During a Women and Law in Southern Africa Project research visit in 1999, 
a colleague13 and I observed the proceedings of a Chief’s court one Sunday 
morning. One of the plaintiffs was a young woman carrying a bundled-up baby. 
When her time came she strode confi dently to the centre of the ring of people 
ranged around the Chief of the area, who was sitting under the shade of a large 
tree. She received no assistance from a male in making her case, and she was 
passionate and articulate.

However, we were puzzled as to the nature of her claim and the remedy sought. She 
delivered a complaint against the father of her child for not paying maintenance. 
He was a teacher. He responded that he was prepared to pay maintenance. She 
nevertheless continued for a while with her harangue against him, but made 
no specifi c claim. She received conciliatory and sympathetic comments from 
the court, and disapproving murmuring against the father from the audience 
throughout the hearing.

Seemingly satisfi ed she fl ounced out, and was walking away when my colleague 
attempted to interview her. She archly declined an interview and more or less 
accused my colleague of prying.14

13 Tsitsi Nzira; at the time the Full-time Research Associate at the Women and Law in Southern 
Africa Project, Zimbabwe.

14 Which of course as researchers we were!
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We had been accompanied on the visit by a fi nal-year law student,15 who was 
from Binga and spoke fl uent Tonga. We left early on the following Monday 
morning, leaving our research assistant/interpreter behind. He was charged 
with observing the maintenance court on that Monday in Binga, some 25 km 
away from the Chief’s court. Some weeks later when he returned to Harare, it 
became clear what had been going on. The woman and her baby had appeared 
at the maintenance court on the Monday morning, and fi led a relatively large 
claim against the father.16 The claim was awarded. Again, she declined to be 
interviewed.

We inferred from what had taken place that she was well aware of the processes 
for claiming maintenance through the magistrate’s court against a government 
employee, especially the possibility of garnisheeing his salary. What was also 
clear was that she sought community or social approval for the formal legal 
action she was taking. There was no indication that she was seeking permission 
to sue him for maintenance, but rather, that she was bolstering her decision from 
a social perspective.

If we place her in the social, cultural, legal and economic notional intersection, 
it seems that she was aware of a range of options, as well as how those options 
were to be dealt with through the formal legal system. Yet she was also dealing 
with the social and probably spiritual traffi c that might come at her when she 
pursued her maintenance claim through the court. Hers was a pre-emptive social 
action preceding legal action, to secure an economic benefi t available from her 
plural set of options.

On the same fi eld trip, a small, mainly female community some 45 km from 
Binga was presided over by a stern apostolic pastor. The pastor assured us that 
the community was entirely self-suffi cient and did not use the state courts or the 

15 Dickson Mundia, who was incidentally the fi rst Tonga law graduate from the University 
of Zimbabwe. His dissertation was on Tonga inheritance practices in the light of the 1997 
amendment to Zimbabwean laws of intestate succession, namely the Administration of 
Estates Amendment Act 6/1997. His primary fi nding was that, even without legislative 
intervention, the surviving spouse in a Tonga estate was protected in terms of rights of use, 
access and control of the matrimonial estate, regardless of whether the spouse was male or 
female.

16 One surprising fi nding in the Binga area that emerged from the research was that all the 
women to whom we spoke, no matter how remote their location, were well informed on 
maintenance rights. This was due to legal information dissemination in the area, as well as 
word of mouth and experience in making claims relayed by successful claimants. This is 
yet another ‘intersection’ that potentially benefi ts women if effectively exploited; but that is 
another matter for another paper.
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nearby Chief’s court for any matters whatsoever; rather, they relied on the Bible 
for wisdom on how to deal with problems and disputes. Nonetheless, after some 
probing, he admitted that murders and deaths were in fact reported to the police. 
The insistence that the state laws were not otherwise invoked was maintained for 
a considerable period of time, but eventually it slipped out that – with the pastor’s 
approval – the women in the community brought maintenance claims to the local 
magistrate’s court against absent males. The men in question were working in 
Bulawayo, Hwange or at Victoria Falls, and all had wages or salaries that could 
be garnisheed. These were earnings for the community in general and, thus, 
the claims were supported by the community. Indeed, the pastor was a primary 
benefi ciary through his church. Furthermore, we surmised the pastor could not 
assert control over these men as they lay beyond the range of his authority. We 
were circumspect about the pastor’s role: he was perhaps archly manipulative of 
the women and exerted signifi cant control over their lives. However, they were 
able to extract benefi t for themselves from their location in the intersection of 
systems.

In both these cases, there was conscious and deliberate mixing and matching of 
benefi cial options and actions in the minds of the actors. There was evidence 
of women consciously embracing plural normative orders – be they state laws, 
customary norms, social options, or locally styled religious norms. Women were 
able to manoeuvre their way through the intersecting systems to a point of some 
advantage, and had the capacity to exploit that advantage within the prevailing 
social and reglementary milieu in which they existed.

I have used these two examples in an attempt to demonstrate that women should 
not be uncritically assumed to be helpless and disadvantaged victims. Women 
and girls are not necessarily oppressed and suppressed under customary norms or 
non-state normative orders. Each setting, each situation, has its own dynamics.

Women strategise: they rely on perceived entitlements gained by status; understood 
to be theirs by right; and derived through various social, economic, legal, cultural 
and even religious channels. Women ostensibly subject to customary normative 
orders are not homogeneous: they differ radically in terms of education, economic 
and employment status, age, experience – and, thus, in their own capacity in any 
given situation to exploit options or to be ‘controlled’. They are going to fare 
very differently in the intersections, therefore, depending on who they are, their 
backgrounds, their education, and their options. It is imperative that we are aware 
of the overriding power of assumptions to condition thinking and infl uence how 
issues are approached.
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What do we see? How do we see it?

I am not an apologist for customary law. Its imposition in an insensitive, and sex- 
and gender-unaware manner can have devastating effects on women and women’s 
rights. One need look no further than the infamous Magaya v Magaya17 case in 
Zimbabwe to observe how an insensitive patriarchal fi xation on the dominance 
of patrilineal inheritance patterns can skew and obscure women’s entitlements in 
the intestate estates of deceased male relatives. The Magaya judgment as fi nally 
delivered by the Supreme Court fl ew in the face of considerable research evidence 
presented to it on the various ways in which women were, in the community at 
large, benefi ting directly and indirectly from such deceased estates.18 However, 
the court chose not to accept such evidence, preferring to rely on ossifi ed colonial 
distillations of customs and practices into hegemonic undifferentiated customary 
law, ignoring the changing patterns of customs and practices on the ground.19

This brings me to the core of my discussion, that is, how scholars in various 
disciplines, lawyers, activists, and gender analysts position themselves in 
examining women’s rights under customary laws. If one commences the 
examination of the woman or women in the metaphorical intersection in relation 
to a given right or entitlement, with an assumption that she has no such right 
under customary law or that her legal and human rights have been violated, then 
there is little likelihood of an empirical examination as to the current state of 
customs and practices or how women are managing in the real world.

If we do not interrogate normative systems as to the basis on which they are 
assumed to regulate and control rights and entitlements of supposedly subject 
community members, then we are guilty ourselves of violating rights. Firstly, we 
may deprive someone, frequently a woman, of legitimate and assertable rights. 
Secondly, we may fail to discern potential dialogue entry points, especially at a 
social level, that would enable a useful discussion about changing social practices 
and how customs and practices are changing to accommodate these. Thirdly, we 
may miss the grounded reality that signifi cant social and customary change has 
often already taken place within communities. Fourthly, if we assume there are 
problems and resistance to change on customary matters and do not investigate 
the grounded reality and how communities actually consider issues, we may 
miss real opportunities for documenting and substantiating changes of attitudes 
that are taking place.

17 1999(1) ZLR 100 (S); for further discussion, see Stewart & Tsanga (2007); WLSA (2000).
18 See Magaya v Magaya, supra; Stewart (1997); Stewart et al. (1995).
19 Magaya v Magaya, supra; Stewart & Tsanga (2007); WLSA (2000).
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Put differently, we may by inaction, uncritical acceptance of assumptions, and 
misdirected action be institutionalising disadvantages for women that might 
otherwise be possible to challenge as inaccurate; or reverse, alleviate, address or 
– at the very least – institute some local dialogue around such disadvantages.

Interrogating the assumed content of normative systems

Depriving someone of legitimate and assertable rights is the fi rst risk we take 
when we engage with issues of rights and entitlements from an uncritical, 
externally generated assumption as to what the position of women is likely to 
be. If, for example, we start with assumptions such as –

• women and girls have few if any rights under customary normative 
orders, or

• women’s rights are controlled and mediated by and through men,
then our thinking and our vision of solutions for women’s assumed exclusions 
are founded in her deprivation of rights and thus lie in a ‘battle’ to be mounted 
against patriarchal hegemonic orders. We may, because of our intellectual 
positioning, be playing into and supporting patriarchal constructs that are not an 
accurate refl ection of historical or current practice.

Careful investigation from a gender-centralised (median) point in the intersection 
might reveal that women’s rights are not necessarily negatively cast; rather, it is 
our perception of them that is negatively cast and distorting. Similarly, we prime 
ourselves for disengagement or even non-engagement if we start with blanket-
content, non-disaggregated standard assumptions such as –

• custom gives preference to male rights over female rights.

Provided below is an example that struck both student researcher and me, her 
supervisor, quite dramatically and starkly because of the way in which lived 
experiences can be overridden by acquired knowledge.

In 2007, a mature woman, a passionate development activist from Malawi, Olivia 
Mchaju-Liwewe, undertook her Master’s in Women’s Law dissertation under 
my supervision. She chose to look at the rights of women who were actual or 
potential participants in irrigation schemes to irrigate plots. The area she chose 
was matrilineal in terms of inheritance and rights to land. She describes her 
research experience thus:20

20 Mchaju-Liwewe (2008). The pivotal point was when, at fi rst draft discussion stage, I 
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I describe it as a professional journey into the inner struggles I have endured during my 
15 years of work as a Gender Advisor to various international and national organisations 
on how to express and manage gender equality among the matrilineal communities. 
My initial intention was merely to interrogate the irrigation reform process using the 
women’s human rights instruments and showcase how matrilineal customary rights of 
women could be protected by both CEDAW and the Women’s Protocol. I was amazed to 
discover that there was a theoretical gap in these human rights instruments that needed 
to be explored. My initial reaction was frustration because once more, I found myself in 
a situation where the only hope for harnessing matrilineal women’s rights, namely, the 
international, regional and national legal provisions, do not recognise their existence 
because customs and traditions have been branded as negative to women. Once more 
the matrilineal women’s rights had no basis of protection rendering, so it seemed women 
in these communities were vulnerable to losing what custom provides for them.

The fundamental problem that Mchaju-Liwewe faced was that the instruments 
which we have come to rely on to defi ne women’s rights and which form the 
basis of our demands for law reform and applications to the courts to challenge 
the perceived status quo proceed from the basis of a denial of rights to women, 
whereas women have a much stronger case in some instances if the challenge is 
formulated based on her customary rights – as would have been the case in the 
community that she was investigating. Her further frustration was the diffi culty in 
then convincing not only courts but also development planners: the government 
offi cials of women’s actual rights.

commented that Ms Mchaju-Liwewe seemed to be struggling in getting “a handle on her data 
and its presentation”. My comment was prompted by the realisation on my part that perhaps 
her write-up needed to focus more on the methodological and theoretical questions than on 
the detailed data. To my distress, I noted that she was shedding silent tears. My comment 
was in no way condemnatory: I had wanted her to grapple with and explain her problem, 
and did not want to pre-empt any comment she might have. I gave hasty reassurance and 
indicated that I hoped she understood there was no criticism involved, as I realised that 
she was grappling with a signifi cant and challenging issue. It was then that she expressed 
her frustration and anger with herself in that, being from a matrilineal community, she had 
missed the signifi cance of her own knowledge and the power that women had.

 This example is not without its precedents. During the 1991–1992 Women and Law in 
Southern Africa Project’s research programme on inheritance in Zimbabwe, Professor 
Welshman Ncube had gone back to his family home area in Matabeleland and was struck 
by the way in which his father’s younger brother had moved next to his grandmother’s kraal 
after his grandfather had died. It was his uncle, as the youngest son, who was traditionally 
expected to be responsible for helping his mother and monitoring her interests. The eldest 
son might have succeeded to his father’s name and status, but the widow remained in 
occupation and the youngest son stepped in. He would in fact take over the remnant estate 
on his mother’s death. Ncube put it more or less as follows:

 It is obvious when you think about what had always been the case; but I couldn’t see it 
because of the formal learning that I had been subjected to.
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Dialogue, possibilities and distractions

We may fail to discern an entry dialogue point if we make broad-based, non-
specifi c assumptions, such as the following, about how individuals and 
communities will respond to issues:

• Cultural relativism will be needed because we can’t intervene in these 
delicate areas (meaning that norms are identifi ed, recognised and then 
there is further disengagement).

• There are also a series of assumptions that meld with the one above 
and encourage non-engagement or at some stage disengagement with 
women’s issues and needs under customary normative orders, because 
the starting premise is that there is nothing much one can do because 
‘that’s the way things are’.

• There are also a range of assumptions that exclude investigations and 
interrogations into women’s rights under customary and religious 
normative orders. They exclude because the underlying unarticulated 
assumption is that there are ‘no go’ areas that provoke adverse reactions. 
Dialogue is assumed to be disqualifi ed on the grounds that one does 
not have the status to discuss such matters, or these are matters for men 
alone, or for the cultural or ethnic group alone. There is a form of self-
censorship, which may have no substantive basis, but is informed by an 
exclusionary set of assumptions:

• “Custom does not allow …” (whatever it is that is being sought or 
rights being pursued)

• “The culture (religion) does not recognise/does not permit …”21 
(women to exercise a right, behave in a particular way, have 
control of issues or matters), and

• “Custom does not allow women to represent themselves before 
the Chief …” (in litigation, in seeking a right or an entitlement).

Of course all or any of these assumptions may, if thoroughly tested, refl ect the 
reality on the ground; but likewise, they may prove – as demonstrated in the 
fi rst part of this paper – to be shaky, at the very least, or even profoundly off the 
mark.

21 In the case of religion, this is not questioning the pronouncement of a supreme deity; 
rather, it raises the question of the verifi cation of the source of the pronouncement and its 
interpretation.
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Predicated and informed by these kinds of assumptions, there is often a fear of 
engaging with communities and individuals about certain issues because they are 
assumed to be taboo, or are perhaps regarded as embarrassingly heavily sexed 
and gendered, and thus cannot be discussed. Although my experience related 
below took place in East Africa – Kenya, to be precise – it is a cautionary tale for 
researchers and activists alike.

In 2005 I encouraged a Kenyan male Master’s student, Evans Ondieki, not to 
explore – as he had intended – women’s roles in eliminating female circumcision 
among the Abagusii in the Kiisi district of Kenya (his own ethnic group), but 
rather to explore the potential for men’s involvement in the quest to eliminate 
or curb female circumcision within the district. This he did. Initially, in his fi rst 
group interview with men in his home district, at which I was present, he was 
very reticent, barely engaging the eyes of his respondents and his head was fi rmly 
stuck in his notebook.22 Sitting back and observing as a supervisor, I could see 
that the respondents were literally bursting to talk. A gentle hand on his arm 
and a whispered “They are ready to talk; watch their faces and let them talk” 
transformed the engagement. The men, ranging from relatively young fathers 
in their 20s to men in their 60s and 70s, broke into a vigorous discussion. They 
discussed the fact that no one had ever asked their views before. Many of them 
stated that they were ambivalent about the practice. A number were adamant 
that they did not want their own daughters to be circumcised.23 They were open 
and frank even to the point of stating that they preferred uncircumcised women. 
Later in the day, as a man, the student had no problem prompting a similarly 
frank discussion with a large number of women of different age groups at his 
own parents’ home. To his surprise and delight, he was also able to ‘chair’ a 
discussion between men and women in one area.

By his own subsequent admission, this student’s overarching assumption 
about data gathering was that it would be extremely diffi cult because it was a 
taboo topic and that there would be resistance to change or even discussion of 
potential. He was also convinced that he would have special problems dealing 
with women’s groups. The reality was that people were keen to discuss the issue. 
Up to that point, all they had been told was that it was wrong and that it was 
unlawful. Through the discussions, he gave them an opportunity to talk about 

22 As far as I could discern, my presence as a white female did not seem to inhibit the men or 
the frankness of the discussion. This was the case with all the other group discussions.

23 I have to admit that, among the men, I formed impressions (assumptions) about who would 
resist abolition and who might support it. Of course, I was, as is usually the case in such 
situations, completely wrong – especially in the case of potential resistors. The man whom 
I thought by demeanour would be the most adamant resistor was vocally and determinedly 
against his daughters or any other female being circumcised. Another object lesson!
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the inter-related cultural issues and ceremonies that accompanied circumcision 
rites, and to begin their own dialogues about the practice, the cultural values 
being expressed, and the ways forward. What was assumed to be taboo could 
be discussed. Communities wanted to embrace change while preserving their 
key community and cultural values. They felt in charge of the process after the 
discussions.24

This example also illustrates the importance of making sure that our assumptions 
as researchers are not based on notions that communities are resistant to change 
– before we have even begun exploring the options. As Ondieki’s experience 
shows, if we assume resistance to change, we may fail to realise that communities 
can and do discuss and negotiate issues when given the chance.

There are assumptions that skew entry points and, thus, mandate prescriptive 
courses of action by way of what could be termed the ‘Rescue School of Human 
Rights’:

• Women’s rights are inferior/suppressed/dependent.
• Equality paradigms are required to ensure that women are granted equal 

rights with men.
• Affi rmative Action and gender mainstreaming are required to correct 

imbalances between men and women.

Thus, we proceed from a confrontational base, which may in some instances be 
appropriate because there are minimum standards at human rights level that we 
perceive cannot be bargained away, such as curbing and eliminating female genital 
mutilation. As Ondieki’s study and, more importantly, the engagements that took 
place demonstrate, there was less confrontation than expected. Yet even in such 
instances, there is a need to pause and explore the range of opportunities that are 
presented in engaging communities and constructing effective interventions.

It is imperative that, before barging in, time is taken to formulate more open 
and seemingly neutral assumptions that point to the need to interrogate and 
investigate the nature, form and content of customary and religious norms and 
how women assert or claim entitlements. The form that these assumptions ought 
to take are clearly interrogatory and explorative; they leave open the eventual 
positive or negative character of the fi nding. 

24 Ondieki (2006).
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Here are some examples:

• Women’s rights are not always evident or clear.
• Women’s rights and entitlements need to be (re)investigated/revisited.
• All normative systems and/or their application have fl aws.
• The performance in human rights terms of all normative orders needs to 

be interrogated.

These are assumptions that force a more eclectic research process to be 
undertaken. They require multilateral investigations and rigorous interrogations 
of suppositions about the nature and form of normative orders, and the rights 
and entitlements that women have within them. They also require, or ought to 
require, an investigation of how women assert and claim their rights within the 
normative orders under investigation.

In undertaking such investigations and interrogations, sight must not be lost of 
social practices and how women assert rights and claim entitlements. Actions 
that are taken may sometimes seem to be negative: evidence of the acceptance 
of an unchallengeable status quo. It is at such a point that the researcher needs 
to investigate and interrogate what is actually taking place. Women faced with 
problems under customary normative orders may seem to be passive even when 
they are actively and dynamically asserting their rights. This was brought home 
graphically during the WLSA inheritance research programme, when the Zambian 
research team mentioned in passing that one elderly widow, when asked what 
she had done when there were threats to evict her from the village, replied, “I 
just sat.” This phrase was not initially interrogated by the team, as it seemed that 
she was a widow who, passively, gave into the pressures around her. Subsequent 
interrogation of her statement revealed that this was not passive sitting: it was 
active and demand-driven sitting. She was claiming and demanding recognition 
of her right to stay in the village; she was relying on her status built up over 
many years within her marital family. She was asserting a status-derived right; 
she did not need to ‘litigate’ because she had a clear right. The problem from a 
state-law-centred legal approach is that such a woman is not pointing to a written 
or defi ned right; thus, it might be argued that she is dependent on the family to 
acquiesce and let her stay. But from her perspective and those around her in 
the ‘intersection’, it is apparent that she is using status as a basis of a right to 
remain and a right to be protected – and, probably, should the need arise, to be 
supported.25

25 Stewart & Ncube (1995).
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Break-out assumptions: Actively challenging the status quo

It is possible and necessary to go further and generate some rather more challenging 
assumptions, which I would treat as break-out assumptions: assumptions that 
force the pace and push much more strategically for re-examination of women’s 
position in various normative orders. Some initial break-out assumptions are as 
follows:

• Women have rights, but they do not conform to standard patterns for the 
recognition of rights in the dominant (state) law system.

• Women may at times have signifi cant and even superior rights, but they 
are not articulated or recognised as such.

• Customs and practices (including religious practices) mutate and also 
respond to external sources and infl uences.

• There are multilateral processes at work that infl uence and mediate 
positive outcomes for women.

• Women can and do make benefi cial and strategic local, situation-based 
choices of courses of action to take.

Although this is not a paper about religious normative orders, I include the 
following break-out assumption as being especially important because, apart 
from its application to religious norms, it also needs to be engaged where 
religious, cultural and customary normative orders intersect, as is the case when 
multi-layered oppressions and suppressions can be fostered, each misconception 
feeding and embellishing the next:

• Religious norms, as they affect women,26 need to be examined at source, 
and an investigation undertaken into who interprets the source and whose 
interpretation dominates.

Not as easy as one thinks

Break-out assumptions, although empowering, are problematic because they 
tend to fl y in the face of received wisdom, and like the arguments in Magaya v 
Magaya,27 are likely to be dismissed as erroneous and ‘non-customary’. Thus, 
employing the break-out assumptions as tools requires careful positioning and 
awareness of the potential and the limits of the exercise. The entry points into the 

26 As they affect men and boys also, but that is beyond the scope of this paper; the techniques, 
however, are the same.

27 1999(1) ZLR 100 (S).
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dominant system have to be identifi ed, and the capacity of both the players and the 
system to respond to new or challenging data need to be evaluated and monitored. 
What I mean by this is that argumentation that follows from such investigations 
and interrogations has to be rigorous, meticulous and penetrative. One might 
initially do little more than cast doubt on old versions and interpretations. 
Resistance or scepticism is not dismissed easily, but in retrospect, it is possible to 
discern changes already taking place for women, by way of acceptance of rights 
entitlements of women, albeit not as rapidly as feminists may desire 

Assumptions that guide our responses as researchers are very like the standard 
stereotypes that we respond to uncritically; it is not that we intend to discriminate, 
it is not that we intend to label others, but we do: it is a form of conditioned 
thinking. With assumptions that premise research and legal interventions our 
feminist and developmentalist-conditioned thinking, even when we should 
– because of our social and cultural backgrounds – be aware of different 
underlying patterns of social and normative behaviour that ought to be brought 
under the investigation, we nonetheless may remain in the predominant mode of 
assuming that women are disadvantaged, are excluded, and have limited rights, 
entitlements or remedies. Yet in reality, as Mchaju-Liwewe has shown in her 
research,28 women may have distinct and superior rights to men over land, and 
that it is men who might be able to make – in a strictly customary-law-based 
legal framework – a case for gender equality with women over rights to land. 
However, development planners start from the assumption that steps have to be 
taken to include women in land re-apportionment schemes – because, universally, 
women are excluded. As Mchaju-Liwewe’s work demonstrates, women were 
being progressively excluded and having their rights to land whittled away by a 
variety of ruses.

It can be argued that if planning were to be undertaken from a grounded informed 
base on the rights of women in matrilineal societies, outcomes would potentially 
be very different. First and foremost, research is always needed to ensure that our 
starting premises for addressing women’s assumed needs and rights entitlements 
in customary law situations are appropriate and grounded in reality.29

28 Mchaju-Liwewe (2008).
29 Although Mchaju-Liwewe found that women’s situation was potentially strong with regard 

to rights in the irrigation scheme, as the title of her work indicates, the situation had been 
eroded and obscured over time; but there was no doubt that women did have rights – that 
they might ultimately be able to use to their benefi t.
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Conclusion

Women and girls may be disadvantaged in the intersections of customary law, 
customs and practices, religion and socio-economic conditions. Before ‘rescue’ 
politics are employed, before human rights are ridden into battle, there is need 
to pause. An understanding of the terrain of engagement is imperative; an 
understanding of the ways in which women derive entitlements, claim, assert, and 
defend their rights needs to be acquired. Strategies to combat the discrimination 
against and exclusion of women that are based on a sound understanding of 
what is actually taking place on the ground can then be devised. Strategies that 
promote dialogue, avoid antagonism and resistance, and that are positively 
grounded in the realities of women’s own experiences and potential become the 
basis of interventions.


