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Foreword 
 
 

The European Union celebrated its 50th anniversary in 2007. In 1957 six countries signed 

the Treaties of Rome. This laid the foundation for the European Union as we now know it: a 

community of (currently) 27 member states. The political climate after the devastation of the 

Second World War favoured the unification of Europe. It could be seen as an escape from 

the extreme forms of nationalism and as the successful attempt to overcome these.  

 

A cornerstone for the dynamics of regional integration and a preventive measure to ensure 

that Germany would not be able to produce weapons again, was the Europeanisation of the 

formerly national coal and steel industries. As such, the European Union originally started as 

a peace project and effectively led to the longest period of peace Europe had known for more 

than a thousand years. Peace, prosperity and security for its members are now the norm in 

the European Union, which at the same time has developed into the world´s largest free-

trade area, allowing people, goods and services to move freely between the member states.  

 

It was a long way to proceed to where the European Union is today. Yet the many ups and 

downs of this process should not be left unmentioned. Lessons can be learned from its 

achievements, challenges, failures and still unfinished business. It would, however, be an 

error to believe that one could merely transfer this model to another regional context such as 

southern Africa. Each group of countries intending to cooperate more intensely obviously has 

to find its own way and take over ownership. There certainly is an African way of regional 

integration which most probably differs from the European (or the Asian) model.  

 

Whilst there is a debate in the EU and its member states about the problems of a reduction 

of national sovereignty, the debate in Africa rather indicates a need for national states (and 

state institutions) strong enough to be able to regionally integrate with others. Whereas Pan-

Africanism was the historic underlying context of the first wave of regional integration, one 

has – since 1990 – to acknowledge and consider the dynamics and the prevalence of 

globalisation and its effects on Africa generally and on SADC in particular.  

 

There seems to be no alternative to the general paradigm of regional integration, only the 

need to reshape and redefine it accordingly. As the EU is not only an economic block of 27 

countries but considers itself as a political union with a common history, common values and 

a pluralism of cultures and languages (as a strength), Africa and SADC could possibly look 
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more at its common values and political virtues in order to take integration beyond its 

economic dimension.  

 

This yearbook should therefore not only be considered as an information source but also as 

a trendsetting publication, inspiring and reshaping the paradigm of regional integration.  

 

The Konrad Adenauer Foundation, a German Non-Governmental Organisation, is highly 

interested and involved in regional integration, not only by virtue of being named after Konrad 

Adenauer, the first Chancellor of the Federal Republic of Germany who was one of the 

founders of the European Union, but by the conviction that regional integration and its 

dynamics will lead to sustainable development and finally benefit the people. This is the 

reason why the Konrad Adenauer Foundation, with programmes in more than a hundred 

countries, has been actively involved in regional integration projects in Europe, Africa, in 

Latin America and Asia.  

 

For the implementation of its programmes, the Konrad Adenauer Foundation depends on 

competent partners. We are therefore most grateful that the Trade Law Centre for Southern 

Africa (tralac) and the Namibian Economic Policy Research Unit (NEPRU) have played a 

vital role in the facilitation of this project and publication. NEPRU and tralac have helped over 

the years in making the yearbook a great success. In fact, the publication is now well 

established and in high demand, not only with SADC countries but also beyond this region. 

The yearbook attracts a lot of interest from experts and decision makers and also from 

academic circles. It has developed into an indispensable source for many people and 

institutions in the SADC region, in Africa and beyond Africa in many countries worldwide.  

 

 

Dr Anton Bösl 
Resident Representative of the Konrad Adenauer Foundation 
Windhoek, Namibia  
 
 



Monitoring Regional Integration in Southern Africa 

 iii

Contents 
 

Introduction 
Monitoring the process of regional integration in southern Africa in 2007 
      Anton Bösl, Willie Breytenbach, Trudi Hartzenberg, Colin McCarthy, Klaus Schade     1 
Chapter 1 
Is African economic integration in need of a paradigm change? 
Thinking out of the box on African integration 
      Colin McCarthy             6 
Chapter 2 
The rise of the new free trade agreement (FTA) era?  Implications for regional 
and global economic systems 
      Christopher M. Dent            44 

Chapter 3 
SADC and good governance: regional integration and electoral reform 
      Norbert Kersting            68 
Chapter 4 
Democracy and Development in the Southern and Eastern African Regions 
      Willie Breytenbach            94 
Chapter 5 
Wither the SADC Customs Union? 
      Paulina Elago and Paul Kalenga        118 
Chapter 6 
Deepening regional integration in SADC: setting the agenda? 
      Trudi Hartzenberg and Paul Kalenga       131 
Chapter 7 
The state of convergence in SADC 
      Tobias Knedlik and Felix Povel        147 
Chapter 8 
Lessons from recent decisions of the East African Court of Justice (EACJ) 
for southern African trade blocs 
      Henry Kibet Mutai          177 
Chapter 9 
Integration through law: an examination of the jurisprudence of 
regional economic integration judicial bodies in Africa 
      Richard Frimpong Oppong         203 
Chapter 10 
Is SACU constructing an effective framework for regional integration? 
      Gerhard Erasmus          228 

Chapter 11 
Living in the shadow of the mountain 
      Ron Sandrey          250 
Chapter 12 
Harmonising value added tax systems in southern Africa: 
challenges and options -  
      Jude Amos           271 
 
Authors’ Profiles 
            310 



Introduction 

 1

Introduction: 
Monitoring the process of regional integration in southern Africa in 2007 

 

Anton Bösl, Willie Breytenbach, Trudi Hartzenberg, Colin McCarthy, Klaus Schade 

 

2007 may turn out to mark a watershed for regional integration in southern Africa.  

Developments both within the region as well as external have raised the regional 

integration agenda to a new level.  Within the region, the substantive focus has been 

on the achievement of the SADC customs union.  And the Economic Partnership 

Agreement (EPA) negotiations have dominated the extra-regional agenda.  The fact 

that some countries signed an Interim EPA at the eleventh hour indicates the 

challenges that lay ahead for a conclusive agreement. 

 

As indicated in the chapter by Colin McCarthy, Southern Africa remains committed to 

the linear textbook model of regional integration.  The Southern African Development 

Community (SADC) adheres politically to an agenda that extends well beyond the 

target of achieving a free-trade area that was agreed upon by the member states in 

the SADC Trade Protocol.  The Regional Indicative Strategic Development Plan of 

2003, which is not a legally binding agreement, enjoys political legitimacy.  This 

strategic plan plots an integration agenda that includes the target of a free-trade area 

by 2008, a customs union by 2010 and further integration towards a common market, 

monetary union and political union.   

 

At the Lusaka Summit in August 2007, the target date for the achievement of a free 

trade area was set for August 2008, buying some extra months to achieve intra-

regional trade liberalisation which at this stage is lagging well behind target.  The 

most important discussion on regional integration this year focused on the 

establishment of a customs union by 2010.  A study commissioned by the SADC 

Secretariat examined specifically how a customs union could be implemented.  It 

notably did not examine the rationale for the achievement of a customs union.  This 

is one of a number of important questions in this volume that the paper by Elago and 

Kalenga addresses.    
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Regional integration has for decades, at least nominally been, an important 

component of the development debate in Africa, featuring regularly in development 

strategies of many countries.  Yet the rationale for the adherence to the linear 

textbook model is not clear.  Why is the achievement of a customs union such an 

important objective, and how would this address key development challenges in the 

region?   

 

Moving from a free-trade area to a customs union necessarily requires a compromise 

of policy space, as countries give up discretion over an important trade policy 

instrument – the tariff.  Trade policy is no longer a matter of national sovereignty in a 

customs union, but the outcome of regional compromise.  The agreement and 

implementation of a common external tariff, one of the essential features of a 

customs union, requires that countries as diverse as South Africa and Angola, 

Zimbabwe and Namibia must come to an agreement on the tariff that they will charge 

third parties.  It is also important to recognise that there is growing disparity in terms 

of the use of the import tariff; South Africa and Mauritius, for example, are 

increasingly using this as an instrument of industrial policy, while for countries like 

Lesotho the import tariff signifies an important source of government revenue.  The 

discord in the Southern African Customs Union (SACU) concerning the common 

external tariff and the common revenue pool is but a mild indicator of what could play 

out in a larger customs union.  An important debate on whether SADC should 

consider moving from a free-trade area to a customs union seems to have been 

skipped over.  This may well mean that SADC member states are setting themselves 

up for significant challenges to meet an unrealistic and inappropriate target at this 

stage. The paper by Elago and Kalenga reviews the status of the implementation of 

the SADC Trade Protocol and some of the challenges associated with achieving a 

free trade area.  The debate on a deeper regional integration in southern Africa is just 

beginning. 

 

The importance of services not only as key areas of economic activity themselves, 

but also as they relate to manufacturing and agricultural activities, and the role that 

services play in addressing fundamental aspects of development and poverty 

eradication are increasingly being recognised.  Services play an important role in the 

lowering of the transaction costs of doing business and in enhancing 
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competitiveness.  The paper by Hartzenberg and Kalenga reviews developments on 

the services agenda in SADC.  Services together with new generation trade issues 

such as investment and competition policy form the core of a deeper regional 

integration agenda.  Hartzenberg and Kalenga review developments on services, 

investment and competition policy.  They suggest that services and these new 

generation issues could play an important role in enhancing competitiveness of firms 

in the southern African region, thus facilitating regional integration and integration 

into the global economy. 

 

Providing a broader perspective on the historical development of regionalism, Dent 

reviews experience from other regions providing very important input to the broader 

debate on regional integration in southern Africa. 

 

Legal and institutional development is essential for robust and sustainable regional 

integration.  International agreements, including regional agreements are necessarily 

incomplete contracts.  While they strive to reduce uncertainty and to reduce 

transaction costs of doing business among partners, the fact that they cannot cover 

every eventuality makes provisions for dispute settlement very important.  In southern 

Africa there is still little experience of dispute settlement; a SADC Tribunal has been 

established and an annex is being developed for the establishment of a SACU 

Tribunal.  Experience in the Common Market for East and Southern Africa 

(COMESA) and the East African Customs Union (EAC) provides excellent case study 

material for southern Africa.  The papers by Mutai and Oppong offer guidance on the 

development of a body of jurisprudence and the clarification of specific provisions in 

regional agreements.  These experiences are important as southern Africa develops 

its legal and institutional infrastructure for dispute settlement. 

 

Harmonisation of Value Added Tax (VAT) regimes is considered in the paper by 

Amos.  SADC countries have agreed to harmonise their tax systems and all but three 

have meanwhile introduced Value Added Tax.  However, the paper of Amos argues 

that substantial challenges remain since tax rates differ as well as the list of items 

exempted from VAT.  The paper suggests the need for further research in particular 

in the role exempted items play in the various countries.  The paper draws on 

experiences in other regional groupings in order to indicate a possible way forward 
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for SADC countries.  It concludes that a ten-year period could be considered for the 

implementation of VAT harmonisation. 

 

Reference to a customs union in southern Africa requires that we also consider 

SACU developments.  Progress in the implementation of the 2002 Agreement 

remains slow with the policy, legal and institutional development moving at a snail’s 

pace.  What has become clear in 2007 is the necessity of regional policies in key 

areas.  South Africa, after a protracted process, launched its new industrial strategy.  

While there is still substantive focus on core manufacturing activities, services now 

feature in the industrial policy.  An important concern is the lack of regional focus in 

South Africa’s industrial policy, given that in terms of Part 8 of the SACU Agreement, 

member states are to develop common policies on industrial development.  In 

addition, policy-making processes remain fragmented; it appears that no consultation 

with other SACU member states took place during the development of South Africa’s 

industrial policy.  For sustainable regional development, and the very necessary 

paradigm shift in SACU from a concentrated focus on the common revenue pool and 

the sharing of that revenue, regional policy processes must become institutionalised.  

This would give effect to an important platform created in the 2002 Agreement for a 

new era in regional integration.  These issues are discussed in the paper by 

Erasmus. 

 

Sandrey looks at the implications for the smaller countries in SACU (Botswana, 

Lesotho, Namibia and Swaziland) of living with the larger and more developed South 

Africa.  Living in the shadow of the mountain has important implications in terms of 

policy space and trade policy choices for these small countries. 

 

The Kersting and Breytenbach chapters deal with governance, democracy and 

development in the region.  Kersting makes the point that despite positive 

developments in the field of governance, some countries have fallen behind.  

Reference is made to deficiencies in the DR Congo and Angola and the crisis in 

Zimbabwe.  Special attention is paid to electoral systems. The point is made that 

convergent electoral systems are not necessary for regional integration, but learning 

from regional best practice is necessary for further democratisation and the economic 

future of SADC.  The Breytenbach paper assesses the latest correlations between 
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democracy and development in southern and East Africa, using data from the UN 

Human Development Index and Freedom House classifications.  The ultimate finding 

is that the most democratic nations (Mauritius, South Africa, Namibia and Botswana) 

are also the most affluent. But not all the richer ones (Swaziland and Angola) are 

among the freest.  The freest are almost always the richest, as in the cases of the 

abovementioned four states.  And not all poorer nations (Mozambique, Malawi and 

Tanzania) are necessarily the most unfree.  The conclusion is that democracy comes 

before development – and that democracy can exist at any level of development, but 

that affluence helps to make democracies survive once they had been created.  

Developing democracies integrate better regionally as they have markets to share. 

 

This year’s issue of Monitoring Regional Integration contains no contributions on 

security cooperation.  This was not an unfortunate omission, as the past year 

produced very little, if anything noteworthy, on the topic of security cooperation in the 

SADC region.  The UN and the AU focused elsewhere. 
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Is African economic integration in need of a paradigm change? 
Thinking out of the box on African integration 

 
Colin McCarthy 

 

 

1. Introduction 
 

The 53 African heads of state devoted the 2007 biennial conference of the African 

Union to a discussion of the establishment of the United States of Africa. It would 

seem that those who argue a cautionary and stealthy approach to political, and 

inevitably economic integration, prevailed, but it is nevertheless clear that the idea 

and goal of continental unification is alive and well and living in African capitals. It is 

also important to note that unanimity exists on the final goal of African unity. The only 

difference of views exists on the pace and the time frame of integration, that is, a 

difference between those who would like to see immediate unification and those who 

support a gradual process over time. 

 

Pan-Africanism and the goal of African unity has a long history, dating back in the 

formal circles of independent African states to the independence of Ghana in 1957 

and its advocacy by Kwame Nkrumah. But it also needs to be acknowledged that the 

numerous exercises of regional integration and the continent-wide efforts to 

encourage integration have had relatively limited success. The African continent is 

noted for its many integration arrangements but also for the many failures, and it 

would seem appropriate to address the question: is African integration in need of a 

paradigm change? This paper argues in the affirmative.  

 

The focus of the paper is on economic integration, well aware of the fact that 

economic union cannot be considered in isolation from political unification, and vice 

versa. This focus in no way denies the reality that all integration arrangements, even 

those with an apparent concentration on the integration of factor and goods markets, 

have political goals as driving force, or at least as facilitating factor. The premise of 

the story of this paper is that even political considerations have to work with the 
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reality that economic building blocks are used in constructing integration 

arrangements. 

 

The question is: what in the current paradigm requires reconsideration and why 

should it be questioned? Current thinking and planning can best be described as 

grand schemes that are launched with relatively ambitious time frames for integration 

arrangements that in consecutive steps will deepen the level of market and even 

political integration. Regional integration is seen as the solution to the problem of 

small economies that individually lack the capacity to benefit from economies of scale 

in efforts to industrialise and catch up with the developed world. 

 

Integration planning is based on the conventional model of integration as a linear 

process of consecutive stages in the integration of goods, labour and capital markets, 

and finally monetary and fiscal integration. The different steps in integration are 

defined in terms of the definitions of integration arrangements that follow in logical 

progression: first, a free-trade area characterised by intraregional free trade but with 

each member country having separate tariffs on imports from the rest of the world 

and trade controlled by a set of rules of origin to prevent trade deflection (duty-free 

imports from the rest of the world through the member state with the lowest general 

tariff);1 second, adding a common external tariff to create a customs union, which 

effectively removes the problem of trade deflection to which a free trade area is 

exposed; third, allowing the intraregional free flow of factors of production in what is 

known as a common market; and finally, an economic union which adds the 

integration of monetary and fiscal affairs. The convention is that neighbourhood 

regional integration arrangements are established with the emphasis on trade in 

goods. 

 

Adoption of the linear model of regional integration as a sequential process does not 

deny the phenomenon and benefits of variable geometry. The latter refers to a wider 

group of countries in an integration arrangement of a lower order, say a free-trade 

area, which has subgroups that enter into a deeper form of integration. In fact, 

                                                 
1 It is also possible to identify a lower level of integration in the form of preferential trading arrangements, often of 
a bilateral nature. This would allow free trade in selected lines of goods, which for these goods might also be 
restricted through tariff quotas, that is, duty free entry up to a defined volume or value of goods, after which the 
tariff will apply. 
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variable geometry is seen as a mechanism that can be used to encourage progress 

along the route of the linear process. In a way this represents integration by varying 

instalments, creating the opportunity for member states to proceed at a pace that 

suits their circumstances to the final destination of a common market or economic 

union, or to opt out of deeper integration arrangements. The best known example of 

this is the monetary union among a group of EU member states. In southern Africa 

we have the Southern African Customs Union (SACU) and the Common Monetary 

Agreement (CMA) within the Southern African Development Community (SADC) as 

examples of variable geometry, or multiple speed integration as it is also known.2  
 

The paper questions the conventional approach to regional integration as it finds 

expression in Africa. It must be emphasised that the merit of regional integration in 

the African context is not disputed. What the paper questions is the way in which 

integration is built into development planning and policy.  The primary issue 

addressed is whether the approach adopted can adequately deal with the 

development problems facing most African countries, which can be described as a 

pervasive inability to produce tradable products (goods and services) competitively.  

 

At the outset readers should be aware that the paper paints with the broad brush of 

generalisation. This is unavoidable if the goal is to address the poor economic 

position in which most African economies and regional communities find themselves. 

There are important exceptions to the rule but their experience deserves a paper of 

its own.  

 

2. Economic marginalisation and the rationale of African unification and 
economic integration 
 

Africa remains marginalised in the global economy. This is reflected in the region’s 

declining share in world production and trade. Sub-Saharan Africa (SSA) as a whole 

has a sizable population of 628 million, inhabiting countries that form the dominant 

cluster in the group defined by UNCTAD as least developed countries (LDCs). Of the 

                                                 
2 However, it should be noted that that SACU and the CMA are not subgroups within the wider group 
that were established with the intention of deeper integration. The establishment of SACU and the 
CMA and its predecessors preceded SADC by many decades.   
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49 countries in this group no fewer than 34 are in SSA (UNCTAD, 2007). This means 

that 71 per cent of the 48 SSA countries are LDCs. In these countries low average 

income levels and small populations combine to produce small domestic markets.  

 

These small and underdeveloped economies have virtually insurmountable problems 

to cross the threshold to sustainable, diversified development through strategies that 

focus on domestic or foreign markets. One of the problems that no fewer than 15 

African economies, the largest number of any economic region, have to face is the 

fact that they are landlocked. The end result is that African countries form the 

dominant part of the group that are left behind in a world economy characterised by 

the widening welfare gap between those countries that succeed economically and 

those that do not. 

 

From the beginning of the post-colonial period emphasis was placed on regional 

integration as an integral part of Africa’s economic development strategy. This 

strategy was part of a particular diagnosis of the weak position of modern African 

states in world politics and economics. The diagnosis not only derived much from the 

late nineteenth century scramble of the colonial powers for Africa and their 

determination of artificial borders to ring-fence their domain, but also saw a 

continuation of this in what Kwame Nkrumah described as the use made by neo-

colonialism of the instrument of balkanisation. Post-colonial Africa had to contend 

with being a group of newly independent national states that originally came about 

with little consideration for the realities of geography, ethnicity and economic 

coherence. The political solution to this dilemma was thought to exist in the 

unification of the continent, which in turn required the economic integration of African 

states. 

 

In their book, Unity or Poverty? Economics of Pan-Africanism – which remains a fine 

example of prevailing post-colonial thinking on regional integration, development and 

Pan-Africanism – Reginald Green and Ann Seidman left readers in no doubt of their 

belief that the case for ‘African economic union is a compelling one’, but that to 

‘attempt economic union in isolation from political unification is utterly unrealistic 

(Green and Seidman, 1968: 26, 23).  
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In accordance with the intellectual fashion of the day Green and Seidman advocated 

African economic (and political) unification to solve the problem of the smallness of 

markets and the paucity of skills and resources in individual countries by creating a 

larger economic space for which economic development across all sectors, including 

industrialisation, could be planned. They believed that ‘…comprehensive economic 

planning would be much more practicable on a continental or, transitionally, semi-

continental scale than for individual African states. Production, markets and investible 

surpluses could be planned and implemented on a consolidated basis’ (Green and 

Seidman, 1968: 347). The envisaged planning would embrace a wide range of 

industries from continental airlines and shipping lines to steel and cement production.  

 

Underlying this approach was the contention that the route to development would be 

industrialisation and that this could best be achieved through an inward-looking 

process of import substitution.3  On the importance of industrialisation it should be 

noted that Wood and others have convincingly argued that Africa is natural resource 

abundant (with land abundance serving as proxy) and poorly endowed with human 

capital (skilled labour) and physical capital (cited by Collier, 2000). Consequently, the 

continent does not have a comparative advantage in manufactures in which it can 

hope to be competitive.  

 

Below, I will return to and expand on this topic when geography is considered as a 

growth factor. Suffice to note at this point that the primacy of manufacturing industry 

was widely accepted in the developing world, and in post-colonial Africa in particular, 

where adherence to the Marxist theory’s proposition prevailed that modern industry 

meant power and was indispensable for modernisation. The following general 

observation by Landes (1990: 6) on the outcome of the views on the importance of 

manufacturing and an unwillingness to accept the dictates of comparative advantage 

is apposite to understanding the intellectual climate that characterised African 

development thinking: ‘The result was Third World development economics, which 

bore a strong resemblance to its intellectual predecessors of the nineteenth century 

(Hamilton, List et al.), but modified, first by Marxian notions of the primacy, indeed the 

indispensability, of industry; of the superior if not sole legitimacy of government or 

                                                 
3 Regional integration came to be associated with industrialisation. In the words of Lyn Mytelka (1973: 240), 
’Integration in many developing areas of the world is ….a paradigm for industrialization’.  
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collective ownership of the means of production, including peasant land; and of the 

importance of state planning and intervention; and second, by post-Marxian concepts 

and grievances of international exploitation and the penalties of inequality’. 

 

A larger protected market, brought about by regional integration, would extend the 

scope for viable import-substituting industrialisation in circumstances that were less 

than conducive for industrial growth through the export of developing country 

manufactures to the industrialised world.4 For the developing world import 

substitution was accepted to be the most appropriate strategy, which in the western 

hemisphere was strongly propagated by the UN Economic Commission for Latin 

America and actively argued by one of the foremost Latin American development 

economists, Raul Prebisch. However, in this respect the reference by Bruton (1998: 

918) to the argument by Roger Riddell that ’import substitution did not fail in Africa, 

rather it was never really tried’ should be noted. The intention was not to proceed 

piecemeal in protecting and hence developing labour-intensive and less skill-

intensive industries as would be expected of developing countries starting on the 

road of import-substituting industrial development, but to establish simultaneously a 

wide range of industries from continental airlines and shipping lines to steel and 

cement production. 

 

The perceived need for continent-wide economic planning provided the economic 

logic of political unification: ‘The importance of an agreed political framework for 

action directed towards economic unification is clear not only because major 

economic decisions are among the most vital of all political decisions, but also 

because without such a framework to insure performance, the commitment of 

substantial resources to union-oriented economic activity would be extremely 

hazardous’ (Green and Seidman, 1968: 349). In this view the direction of causation 

runs from economic to political considerations. Economic unity is seen to be the 

solution to Africa’s development problems and political unification is required to make 

economic integration work. Often, however, causation runs in the opposite direction, 

with many integration exercises, also in Africa, motivated by political considerations 

                                                 
4 Industrial growth through import substitution was the preferred option to export-oriented industrialisation since 
the latter was not considered to be a viable route. On the one hand there was the competition of established 
developed country industries to contend with and on the other there was a belief that the market of the developed 
world could not sustain the growth in imports of labour intensive manufactures from the larger developing world. 
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(McCarthy, 1999: 15-6). But even under these circumstances, regional integration 

remains an economic affair to be justified in economic terms. In this sense a regional 

integration arrangement can be seen as a political construct held in place by 

economic cement (McCarthy, 1999: 16). If the ‘cement’ fails the construct collapses. 

 

The immediate post-independence desire for African unification, both political and 

economic, did not materialise. However, considerable elements of the ideal of 

economic unity remained alive and found expression in the contention that the small 

size of African economies necessitated the formation of larger economic blocs. This 

was closely linked to a desire of late-comers to industrialisation to catch up with the 

industrialised world. It is in this light that the Lagos Plan of Action (LPA), a special 

initiative of the OAU Heads of States adopted in April 1980 and actively promoted by 

the UN Economic Commission for Africa (ECA), must be viewed. Regional integration 

was given further impetus a decade later with the adoption of the Abuja Treaty in 

1991. The Treaty has been described authoritatively as ’articulated around the 

concepts of solidarity and collective self-reliance: a self-sustaining and endogenous 

development strategy; and a policy of self-sufficiency in basic needs’ (African 

Development Bank, 2000: 11). 

 

As an economic action plan the LPA provided for two principal thrusts. It emphasised 

the contribution expected of industrialisation by designating the 1980s as the 

’industrial development decade in Africa’. In this respect the view was expressed that 

industrialisation is very much the plan’s panacea’ (Ravenhill, 1986: 91). Furthermore, 

the framework for industrialisation would be provided by the division of the economic 

space of Africa into regional integration areas that would provide the eventual 

building blocs of a united African economy. To achieve this the ECA sponsored three 

regional integration arrangements covering three sub regions: the Economic 

Community of West African States (ECOWAS) for West Africa, which having been 

established in 1975 predated the LPA; the Preferential Trade Area (PTA) covering 

East and southern Africa, which is the predecessor of the Common Market for 

Eastern and Southern Africa (COMESA); and the Economic Community of Central 

African States (ECCAS) for Central Africa. The Arab Maghreb Union (AMU) was 

established in 1989, thus completing the coverage of the continent, excluding 

apartheid South Africa. 
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A review of African integration arrangements is not intended in this paper. However, 

in support of discussions below it will be useful to take cognisance of two other 

groups of  integration arrangements, the first being those that came about in colonial 

times and the second those that are post-colonial organisations but unrelated to the 

LPA vision. 

 

In the first category the francophone African states and their regional organisations, 

of which the monetary integration of the CFA (Communauté Financière Africaine) is 

the most prominent, represent organisations dating back to French colonial rule. In 

southern Africa, SACU – the oldest operating customs union in the world – consisting 

of the continental economic super power, South Africa, and Botswana, Lesotho, 

Namibia and Swaziland (BLNS) dates back to British colonial times of the early 

twentieth century. Parallel to but independent of SACU is the monetary integration 

arrangement, the CMA, which integrates Lesotho, Namibia and Swaziland into the 

South African money and capital market. 

 

In the second category of organisations, those that were established after 

independence, the East African Community (EAC) and the Southern African 

Development Community (SADC) are examples that deserve to be mentioned 

because both so clearly illustrate the tendency to proceed with regional integration 

along the lines of the linear model, which is the theme of this paper. 

 

The EAC was founded when the presidents of Kenya, Tanzania and Uganda in 1999 

signed the Community’s treaty. As Dennis McCarthy (2006: 116) noted: ‘This treaty is 

ambitious. It provides, in sequence, for a customs union, common market, a 

monetary union, and ultimately a political federation’. A protocol to prepare the way 

towards a customs union was signed in March 2004. The current EAC is a revival of 

an earlier post-independence arrangement, also the East African Community, which 

was initiated by the East African Treaty for Cooperation signed in 1967. This version 

of the EAC collapsed in 1977.5 

 

                                                 
5 The history of East African economic integration provides an illuminating example of the political dynamics and 
economic conditions that determine the success of integration, or the lack of it. For a brief review see Dennis 
McCarthy (2006: 112-116). 
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SADC was founded in 1992 as a transformation of its predecessor, the Southern 

African Development Coordination Conference (SADCC), which was established in 

1980 with the support of the European Union. SADCC was not a market integration 

arrangement as such but had a development mandate to encourage the economic 

development and independence from South Africa of Angola, Botswana, Lesotho, 

Malawi, Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe, collectively 

known as the frontline states. SADC, however, was established with an explicit 

economic integration agenda and currently operates on the basis of a clear roadmap: 

a fully operational free-trade area by 2008, a customs union in 2010, a common 

market in 2015, monetary union in 2016 and the introduction of a single currency in 

2018. SADC, like the EAC, has adopted the conventional model of integration. 

 

The EAC and SADC roadmaps reflect the general tendency to adopt the linear model 

of regional integration in Africa. African regional integration arrangements are 

characterised by the ambitious goals they have adopted. Of 14 regional economic 

communities that existed in 2001, nine have a full economic union as the specified 

objective, one (COMESA) aims to become a common market, one (SACU) is an 

established customs union and is indicated to remain that, while the remaining three 

aim for intra regional free trade or regional cooperation (Economic Commission for 

Africa, 2004: 29). These agendas are regarded as being in line with the desire of the 

African Economic Community to transform the African economic landscape and to 

achieve over three decades ‘a strong united block of nations’ (Economic Commission 

for Africa, 2004: 28). An important phase is the strengthening of the constituent 

building blocks of regional economic communities, communities that ‘should evolve 

into free trade areas and customs unions, eventually consolidating and culminating in 

a common market covering the continent’ (Economic Commission for Africa, 2004: 

28). However, it is informative that to date none of the regional integration 

arrangements has actually progressed to a fully fledged customs union. This says 

much about the mismatch between rhetoric on the one hand and commitment and 

implementation on the other. 

 

In considering the linear model of African regional integration, an important point that 

needs to be flagged is that integration focuses on liberalising trade in goods. In the 

establishment of free-trade areas and customs unions, provided for in Article XXIV of 
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the General Agreement of Tariffs and Trade (GATT) as acceptable exceptions to the 

non-discrimination principle embodied in the most-favoured-nation clause of GATT 

Article 1, the principal focus is to liberalise tariffs and remove non-tariff constraints 

that apply to the trade in goods. Trade in services that start featuring in the model 

once the stage of common markets is reached receives little attention in formal 

African integration arrangements. At the multilateral level, trade in services falls 

under the World Trade Organisation’s General Agreement on Trade in Services 

(GATS), which in Article V provides for economic integration that allows member 

states to enter into agreement on trade in liberalising trade in services, subject to 

specified conditions being met. On a continent where the real obstacle apparently is 

to integrate to the level of a customs union, although the paramount goal is to 

develop economic unions, integration of trade in services receives scant attention. 

 

3. Economic justification of regional integration in the African context 
 

Section 2 raised the post-colonial thinking behind the goal of African economic 

unification. The central tenet of this thinking was a perceived need to catch up with 

the developed world and to do so by using market integration as the solution to the 

problem of small markets and scarcity of resources of balkanised countries brought 

about by the artificial borders of imperial design. To assess the African integration 

paradigm the next logical step is to seek answers to the questions: what in general 

are the benefits expected of regional integration and what are the conditions that will 

ensure these benefits? Applying the answers to these questions to African 

circumstances will assist in arriving at sensible conclusions on whether the approach 

to integration on the continent is viable and appropriate. 

 

3.1 Static welfare effects 
 

The convention is to divide the benefits from economic integration into two 

categories. The first is the static welfare impact of market integration which 

distinguishes, in following the analysis of Jacob Viner (1950), trade diversion and 

trade creation. If trade creation – when lower cost production from a partner country 

replaces the higher cost production of a domestic producer – exceeds trade diversion 

– lower cost imports from the rest of the world are replaced by higher cost products 
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from a partner country – society benefits. Should trade diversion exceed trade 

creation, society loses. 

 

This is purely a static effect of integration as a once-off change in the welfare of 

society when a regional integration arrangement results in a trade creating or 

diverting reallocation of resources. It has nothing to say about the impact regional 

integration has on growth and development, which is a dynamic phenomenon of 

outward-shifting production frontiers and a reallocation of resources over time. Trade 

creating and diverting resource allocations can occur in free trade areas and in 

customs unions. In the case of customs unions, which is the typical destination of all 

African regional integration arrangements, the literature abounds with generalisations 

on whether the adoption of a common external tariff will predominantly be trade 

creating or predominantly trade diverting. Peter Robson (1998: 27) has pointed out 

that analytical elaboration has shown that most generalisations depend on the 

circumstances of each customs union but that the general conditions that could 

justifiably be identified include the following:  

 

• Trade creation is more likely than trade diversion the larger the customs union 

area and the more numerous its membership. 

• If the post-union average tariff is lower, trade creation is more likely, in 

contrast to a higher post-union tariff, which will render trade diversion more 

likely. 

• Trade creation is more likely if the member states are more competitive and, 

therefore, the larger the range of high-cost producers that overlap, since this 

creates more scope for the reallocation of resources from higher to lower cost 

union producers. The smaller this overlap, the more likely it is that trade 

diversion will result. 

• Given a specific overlap, trade creation is more likely if the unit cost differs 

between producers of similar products in the different member states since 

these cost differences will determine the allocation gains derived from intra 

regional free trade. 

 

Why, in context, are these conditions important? The answer to this question is found 

in the fact that the typical African integration community does not meet these 
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requirements. Most African countries are commodity producers that export a limited 

range of primary products to a limited number of industrialised economies in 

exchange for the importation of most manufactured goods, often from the erstwhile 

colonial power. In this regard hysteresis or path dependency comes into its own;6 in 

many instances the trade patterns of African countries still reflect the initial conditions 

of colonial times. A group of neighbouring commodity-producing economies and 

limited industrial capacity to produce tradable goods hardly meets the conditions for 

realising the welfare benefits of trade creation.  

 

Table 1 
SSA Import Matrix: % of total imports from exporters 

 1993 1998 2003 

Exporters  

SSA 10.0 11.3 11.4

US & Canada 25.0 19.7 23.7

European Union 40.9 41.7 35.6

Rest of World 24.0 27.3 29.3

Source: The World Bank, 2005 

 

 

Table 2 
SSA Export Matrix: % of total exports  to importers 

 1993 1998 2003 

Importers  

SSA 10.1 11.8 12.8

US & Canada 9.3 9.5 7.4

European Union 46.0 43.9 41.0

Rest of World 34.5 34.8 38.9

Source: The World Bank, 2005 

 

                                                 
6 The concept of hysteresis (an effect lagging behind the cause of the effect) in economics is borrowed from 
materials science. Path dependence means that institutions are self enforcing and in economics path dependency 
theory was developed to explain processes of technology adoption and evolution in industry. The popular 
example is the use of the QWERTY layout of typewriter keys in computer key boards, an inferior system that 
persists because of past use. 
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The perpetuation of colonial trade patterns, referred to as ‘hub and spoke’ trade ties 

with African countries exporting mainly primary commodities to Europe while 

importing manufactured goods from Europe, as well as the low level of SSA intra-

regional trade, is confirmed by the trade matrices for SSA summarised in Tables 1 

and 2. In 2003 only 11.4 per cent of SSA imports were sourced in SSA, up from 10.0 

per cent in 1993 (Table 1). Most imports came from the European Union, although 

this share has declined significantly since 1993. Table 2 shows that 12.8 per cent of 

total exports went to SSA in 2003, up from 10.1 per cent in 1993, with the EU the 

major export destiny, but again with a lower share than in 1993. The growth in South 

African exports to the rest of SSA, from 2.9 per cent of total exports in 1993 to 4.7 

per cent in 2003, contributed significantly to the growth in SSA intra regional trade.  

 

3.2 Dynamic effects 
 

It is important to consider that seeking static welfare effects has never been part of 

the post-colonial African regional integration agenda. The rationale has exclusively 

been to achieve the dynamic advantages of integration. In Section 2 it was 

emphasised that the smallness of the market and the scarcity of resources 

(especially skills and capital) of the typical African economy, on the one hand, and a 

strong desire to catch up with the industrialised world, on the other, prompted the 

adoption of an integration philosophy that seeks inward-looking development within 

the larger markets brought about through regional integration. The integration 

arrangements would serve as the building blocks for the eventual African, continent-

wide, common market. 

 

The growth and development benefits to be expected of regional integration are 

many and varied. The typical argument is that an integrated regional market 

encourages competition among producers and also enhances economies of scale. 

The latter would be economies internal to the firm with average cost of production 

falling when the larger market allows producers to move along the downward slope of 

the average cost curve. Should a customs union be in place, the impact of the 

integrated market is to create more room for producers to compete in a larger 

protected common customs area.  
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The issue of scale within the context of regional integration can firstly be extended to 

include two sources of external economies. The average cost of the firm could fall 

because of factors internal to the industry that develop when the industry expands 

due to regional integration and, secondly, because of factors external to the industry 

when the larger protected market allows many industries to grow. The scale 

economies external to the firm but internal to the industry can, for example, be 

attributed to the development of a large pool of skilled workers and industrial 

services, and in the case of the development of many industries (so-called 

urbanisation economies) the cost benefits are derived from, for example, the 

development of transport services, commercial and financial services and public 

services. These scale economies combine into what is known as agglomeration 

economies – the benefits of size that create the dynamic of economic concentration 

as a snowball effect with size attracting more industry to create more size. This 

phenomenon lies at the heart of economic polarisation that causes specific problems 

to be managed effectively by a regional integration arrangement. 

 

Other dynamic benefits that are expected include the stimulus that integration would 

provide for investment, including domestic investment and foreign direct investment. 

Investment is an indispensable element of economic development, and countries that 

enter into regional integration arrangements do so in the belief that it will encourage 

investment. Investment is expect to be attracted by the favourable circumstances of a 

larger market and more competition, the lowering of transactions cost of trade, and a 

whole range of political benefits such as improved policy credibility, the maintenance 

and strengthening of democracy, a reduction in friction between neighbouring states 

and the promotion of peace through deeper arrangements to manage conflict 

between member states, the discipline integration brings to governance, and the 

stronger negotiation positions that a group of countries can exert in international 

negotiations. These factors encourage investment by making the market more 

enticing, improving the quality of governance and enhancing the credibility of policy. 

The hope for larger investment does not disregard local investment but as a rule 

expectations are that foreign direct investment will be encouraged (Schiff & Winters, 

2003: 101). 
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The question is whether the experience of developing countries indicates a positive 

link between regional integration and investment. Theoretical guidance on this issue 

must start with a consideration of the investment function of private firms, which will 

vary between industries. Overall, the investment climate must be favourable, which 

will be determined by a number of factors that influence the expectations of potential 

investors. These will include the expected rate of return on the planned capital outlay, 

determined within a framework of macroeconomic, political and social stability, good 

governance and in particular the quality of institutions. Although not applied to 

regional integration arrangements, a comparative country study of growth 

performance concluded the following: ‘Institutions that provide dependable property 

rights, manage conflict, maintain law and order, and align economic incentives with 

social costs and benefits are the foundation of long-term growth’ (Rodrik, 2003: 10). 

Below it will be argued that the success of regional integration and the approaches 

adopted will depend on the impact that integration arrangements have on the quality 

of institutions. 

 

in addition to the determinants mentioned above, footloose investment in 

manufacturing will, also require adequate infrastructure and skilled workers, or 

workers with sufficient education to be trained to meet the requirements of investors. 

Where mineral rents are sufficiently large, experience in fields such as diamond 

mining and oil extraction has shown that these determinants are not the deciding 

factor. It is, for example, not unusual for a mining company to invest in infrastructure 

such as transport systems that are required to facilitate mineral extraction. For 

manufacturing this is unlikely to occur. 

 

Is there evidence of a link between regional integration and investment? Schiff and 

Winters (2003: 115) in a review of this link concluded that regional integration 

arrangements ‘are not necessary for inducing investment. General reforms such as 

stabilization, market liberalization, and privatization should raise the returns to all 

factors and are likely to be more likely to increase private investment…  What seems 

to matter most is the quality of domestic policies’. This theme will be returned to later 

in the paper. 
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3.3 Closing the development gap 
 

For African countries, market size, the scarcity of resources and the desire to catch 

up with the developed world have proven to be the dominant forces that motivated 

regional integration. To close the development gap rapid industrial development was 

accepted as the route to follow and in the tradition of the infant industry argument, 

industrialisation required protection against competition from established industries in 

the developed world. The origin of the infant industry argument can be traced to 

Alexander Hamilton who during the late eighteenth century argued in his reports to 

government that industries in the United States should be protected against 

competition from British imports. These reports impressed the German economist, 

Friedrich List (1789-1846), who absorbed the thinking of Hamilton during a five-year 

stay in the United States and is credited with first formally developing what 

Schumpeter (1954: 505) described as his ‘best-known contribution to the education 

of German public opinion on economic policy’. 

  

The early views of List on the infant industry argument could have been a perfect fit 

for the African goal of economic development through regional integration. List 

observed the unequal industrial development between Great Britain, on the one 

hand, and the main European countries and the United States, on the other, and 

portrayed this inequality within a framework of a development process consisting of 

five stages7 in which, according to List, some countries ‘have outdistanced others in 

manufacture’ (Shafaeddin, 2000: 6). Market forces could not by themselves bring 

about the required transition to the highest levels of development; therefore infant 

industry protection should be provided on a temporary basis to manufacturing 

industries until they have reached maturity.  

 

Of particular importance for the purpose of the story told in this paper is the role that 

List’s doctrine of ‘productive forces’ (Produktionskräfte) played in his thinking on 

development. Whereas Adam Smith propagated a theory of exchangeable values 

                                                 
7 The five stages are (i) the savage stage, (ii) the pastoral stage, (iii) the agricultural stage, (iv) the agricultural and 
manufacturing stage, and (v) the agricultural, manufacturing and commercial stage. According to Schumpeter 
(1954: 505), List’s doctrine of ‘stages’ was ‘a felicitous device, so far as his educational purpose was concerned, 
but in itself not more than an old eighteenth century idea’. On reading List’s National Political Economy his 
preoccupation with the wide gap between the level of English industrial development and the comparatively poor 
position of the German states is striking. His proposals were unambiguously aimed at ‘catching up’. 
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(international trade), List’s theory of productive forces goes beyond international 

trade in claiming that the productive power of a nation depends not only on factors of 

production and the ‘possession of natural advantage’, which determine the absolute 

cost advantage of nations in the thinking of Adam Smith, but also on institutional 

factors and the independence and power of nations, with a sense of national unity 

complementing the division of labour. In the words of Shafaeddin (2000: 7): ‘In 

modern economic language, the “theory of productive power” is close to capacity-

building or, in a wider sense, to the theory of State-directed economic development’. 

In current terminology this would be known as the ‘developmental state’. This 

capacity was embodied in List’s contention that ‘the power of producing wealth is 

…infinitely more important than wealth itself; it ensures not only the possession and 

the increase of what has been gained, but also the replacement of what has been 

lost’ (List, 1922: 108).   

 

List was a formidable advocate of protectionism, but a protectionism that possessed 

original features. Gide and Rist (1947: 284-5) in their seminal history of economic 

doctrines identified four features of List’s doctrine. 

  

• The protectionist system can only be justified if it is aimed at ‘the industrial 

education of a nation’, which means that protectionism is not appropriate for 

countries that have already industrialised, like England at the time of his 

writing.  

• For the nation to implement protectionist policies it must be shown that 

economic development has been ‘retarded by the competition of a powerful 

manufacturing rival which has already advanced further on the industrial path’. 

• Protection is to be temporary, only lasting until foreign competition from more 

advanced economies is no longer a threat.  

• Protection must only be applied to manufacturing and not to agriculture 

because protecting manufacturing will benefit agriculture and protection of 

agriculture will raise the price of raw materials and food and so injure 

manufacturing industry. 

 

The concern about the effect of small market size and the role that regional 

integration could play also found explicit expression in List’s work on infant industry 
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protection. This is not surprising since List was successful as champion of the 

customs union of the German states (Zollverein), which was the embryo of German 

national unity (Schumpeter, 1954: 504). List’s persuasive arguments in favour of the 

Zollverein, which earned him the status of a German national hero (Schumpeter, 

1954: 504) and a description by the translator of his work as ‘the intellectual founder 

of the German Zollverein’ (List, translated by Lloyd, 1922: vii) rested on his 

understanding of the disadvantages for industrial growth of having a small market. 

Market size, however, should not necessarily prevent a country from developing its 

manufacturing industries through infant industry protection. It was in this context that 

he proposed a German customs union. 

 

But what can we learn from the German experience that will help us understand 

African integration, what the aims are and how it plans to achieve the goal of 

integration? While there are vast differences between nineteenth century German 

states and the twentieth century Africa, the German experience with economic and 

political integration has a remarkable number of characteristics that are echoed in 

what Africa wishes to achieve. Dennis McCarthy (2006: 140-3) provides an account 

of the nineteenth century German experience which, if extrapolated into modern 

times, has a strong resemblance to the African ideal of integration. Like Africa, the 

nation state that is now known as Germany in 1789 consisted of about 314 separate 

German political entities which comprised the corpus Germanicorum (body of the 

Germanies). Political unification was served by focusing on the economic goal of 

establishing a customs union in a sequenced process that covered aspects of 

economics, politics and political economy, starting with economic integration. 

McCarthy (2006: 143) argues that this was an effective and pragmatic strategy since 

‘tariff disputes can be intractable, but arguments over political ideology can be 

insoluble’.  

 

Unlike the US, which as a federal political entity entailed a common market, Germany 

developed incrementally as a unified nation state over many decades by enlarging a 

customs union. The lessons derived from the German experience are relevant for 

Africa, and will be returned to in the next section. What is clear is that a unified 

Germany came about through the use of economic building blocks – market 

integration served the political aim of national unification. 
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In concluding this section an important question remains to be addressed: how does 

one justify the loss of trade-diverting welfare benefits in a process of seeking the 

dynamic benefits associated with inward-looking growth in a larger protected market 

provided by the region? Thinking in Africa on the role of regional integration and the 

contribution this can make to diversified industrial growth during the post-colonial 

years derived much from the Latin American structuralist model of development-

oriented integration, referred to earlier, which represented the first attempt to 

implement a development policy that List would have approved of. 

 

The outcome of such a strategy is trade diversion, which reduces welfare. But 

welfare gains are not regarded as important since previously unemployed resources 

are put to use without a loss of output elsewhere, which implies growth in production. 

Resources are used inefficiently in world market terms, but real income grows. This 

reasoning produced the conclusion that ‘under conditions of underdevelopment 

inefficient production provides more gains than no production at all’ (Axline, 1984: 8-

9). According to this vision industrial development is encouraged by regional 

integration which in an inward-looking way diverts trade from cheaper sources in the 

rest of the world to higher-cost sources within the integrated area. The welfare loss 

this causes is in the longer term compensated by the positive externalities arising 

from economic growth and diversified development. As List described the trade-off 

over time: ‘It is true that protective duties at first increase the price of manufactured 

goods; but it is just as true…that in the course of time, by the nation being enabled to 

build up a completely developed manufacturing power of its own, those goods are 

produced more cheaply at home than the price paid at which they can be imported 

from foreign parts. If, therefore, a sacrifice of value is caused by protective duties, it is 

made good by the gain of a power of production…’(List, 1922:117-8).  In short, the 

short-term cost of trade diversion is more than compensated by the long-term 

benefits of industrial growth. 

 

4. Appropriateness of the linear model of integration for African integration 
and economic development  

 

In this section the question of whether the linear model of regional integration is 

appropriate for African circumstances is addressed. Can the problems of poverty, a 



Chapter 1 – Is African economic integration in need of a paradigm change? 
Thinking out of the box on African integration 

 25

poor development record, small markets, a paucity of resources, and in general a 

lack of capacity to produce tradable products be addressed through regional 

integration arrangements that adopt roadmaps of sequential stages of regional 

integration? 

 

Developing a narrative that answers this question first requires an understanding of 

the causes of the continent’s poor comparative position in economic development. 

The premise is that without such an understanding the contribution that regional 

integration can make to the development of the continent, especially through 

adherence to the linear model, can hardly be assessed. Unless this approach can 

support the likely factors that drive development it cannot be seen as a useful 

instrument of development.  

 

4.1 Why is development so scarce in Africa? 
 

Traditionally, economic growth has been seen as the outcome of the capital 

accumulation per worker and technological development, which in the ‘new growth 

theory’ is seen to have an endogenous origin and therefore not exogenous to the 

growth process, while capital accumulation has been expanded to include human 

capital. Technology is encapsulated in knowledge, and if developing countries are to 

catch up with the industrialised world they will not only have to invest more but they 

will also have to expand their knowledge base. Without this occurring, productivity 

growth will not bring about the desired income growth. 

 

While factor accumulation and technological development can be regarded as the 

proximate causes of growth it is still necessary to explain the differences in 

accumulation and knowledge development between countries. Why are some 

countries, and in the story of this paper virtually a whole continent, less successful in 

factor accumulation and technological development than others? To paraphrase 

Landes (1990): why is Africa poor, the rest of the developing world richer and the 

developed world rich? 

 

This is a complicated problem but Rodrik and his co-authors (2002) have suggested 

a sensible categorisation of all the causes discussed in the literature, namely 
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geography, international trade and institutions as the ‘”deeper” determinants of 

economic growth’ (Rodrik et al., 2002: 2).8 Geography determines climate, natural 

resource endowment, prevalent diseases, transport costs and the diffusion of 

knowledge and technology from more advanced areas. It therefore has a strong 

influence on agricultural productivity, industrial development and the quality of human 

resources. International trade refers to the degree of integration into the global 

economy. There is a group of researchers who argue a significant causal relationship 

between the degree of market integration and growth in income and how this drives 

convergence between rich and poor countries. The third group derives its inspiration 

from the theory of the New Institutional Economics and has gained much influence 

with the emphasis on the ‘rules of the game in a society’ (North, 1990: 3), in 

particular the role of property rights and the rule of law as the determinants of 

sustained growth and development. 

 

Of the three, geography can be regarded as the only truly exogenous determinant 

and hence the easiest for which causality can be established. The main task is to 

identify the mechanisms through which geography influences income growth. 

International trade and institutions are both subjected to reverse causality and the 

challenge is to distinguish the impact of trade and institutions on economic growth as 

well as to identify the relevant transmission mechanisms. In econometric terms the 

challenge is to find exogenous sources of variation of international trade and 

institutions respectively that are not correlated with other plausible determinants of 

income. Rodrik and his co-authors estimated a series of regressions on two large 

samples of countries in which income is related to measures of geography, 

international trade and institutions in an effort to answer the question:  ‘What is the 

independent contribution of these three sets of deep determinants to the cross-

national variation in income levels?’ (Rodrik et al., 2002: 4). They found what they 

termed ‘some sharp and striking results’, notably ’that the quality of institutions 

trumps everything else’. Once institutions are controlled, integration has no direct 

effect on incomes, while geography has weak direct effects at best’. Trade and many 

of the geographical indicators enter the income regression with the ‘wrong’ (negative) 

signs but their measure of property rights and the rule of law ‘always enters with the 

                                                 
8 There are many studies that that explain Africa’s poor growth performance. A good overview is provided by 
Collier and Gunning (1999). This paper also categorises the causes of Africa’s poor record. 
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correct sign, and is statistically significant’ (Rodrik et al., 2002: 4). They found that 

institutional quality has a positive impact on trade but also that trade influences 

institutions and so has an indirect impact on income. 

 

In addressing the African situation policy, analysts emphasise two determinants, 

namely geography and institutions, with the latter broadly interpreted to include not 

only the rules of the game, but also the quality of governance, which in turn includes 

policy. In an innovative comparative analysis of the growth of Vietnam and the 

Philippines, Pritchett (2003: 124) argued that ‘appropriate policies for economic 

growth need to be taken within a set of models that allow for application to 

circumstances’. The African experience also requires one to derive lessons from a 

number of theoretical approaches, therefore an eclectic approach that can be used to 

shed light on the complexities of African poverty and regression would seem 

appropriate. 

 

Cross-border market integration works as a growth enhancing mechanism primarily 

through growth in intra regional trade. This does not necessarily imply that trade 

causes growth; reverse causality could also be accommodated by arguing that 

growth in output initiated by a favourable investment climate and productivity growth 

could be absorbed in the larger regional market. This could be seen as a ‘vent for 

surplus’ argument with the integrated market accommodating the growth in output 

through exports to the region. 

 

Trade brings transactions costs into play, which in turn leads one to geography – 

often highlighted as a stumbling block to the development of African economies. 

Geography is a suitable point of entry to consider the vicious circle that describes the 

poverty trap in which many of the African LDCs find themselves, a situation of 

poverty begetting poverty, characterised by countries being ‘too poor to achieve 

robust, high levels of economic growth (and in many places, simply too poor to grow 

at all)’ (McCord et al., 2005: 26). Extreme poverty becomes the cause of poverty and 

is characterised by an inability to cross the threshold to sustained economic 

development.  
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Geography is a term that covers a number of growth determinants. For African 

countries the tropical climate that prevails in a large number of states and the desert-

like conditions in others explain poor agricultural conditions and diseases such as 

malaria in tropical areas, which, together with the debilitating climate, have a 

significant impact on labour productivity. Providing health care and fighting widely 

prevalent disease also make a substantial claim on scarce fiscal resources. 

 

But a crucial constraint related to geography is the higher transactions costs of trade 

under the unfavourable conditions that prevail in large parts of Africa. As Collier 

(2000: 16) pointed out, high transactions costs are particularly debilitating for 

manufacturing. Manufacturing is transactions intensive because of multiple 

purchases of inputs in its backward linkages, storage of stock and sales of output to 

a large number of buyers, and the ensuing transactions costs can impede the 

development of potential comparative cost advantages that may exist in 

manufacturing. 

 

Transactions costs can be increased by the logistical costs of trade. Of considerable 

importance in this regard is the fact that 15 African countries are landlocked. No less 

than 29 per cent of the population of Sub-Saharan Africa (SSA) live in these 

countries, which contribute only 13.9 per cent to the combined GDP of SSA.9 Given 

the limited availability of navigable inland waterways, the outcome for landlocked 

developing countries that depend on imported capital and intermediate goods and 

sales into foreign markets to realise scale benefits, is high logistical costs of trade in 

goods. This is exacerbated by poorly developed transport systems noted for low per 

capita densities of rail and road transport infrastructure which in colonial times was 

designed to transport primary products to port. Poorly developed cross-country 

connections are the outcome (McCardet al., 2005: 37). Add to this the cost-

inefficiency and the lack of competition in air transport because of regulatory policies 

resulting in the high cost of continental air travel, and the problem of transactions 

costs is compounded. It has been pointed out that ’the reality on the ground is that 

transport costs in Africa are still among the world’s highest. For example, shipping a 

                                                 
9 These figures were calculated from data published in the African Development Report (African Development 
Bank, 2005). If South Africa is excluded from SSA the share of the landlocked countries in the region’s population 
increases to 31 per cent while the contribution to regional GDP becomes a more substantial 25.4 per cent. 
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car from Japan to Abidjan costs $1 500 (including insurance); shipping that same car 

from Addis Ababa to Abidjan would cost $5 000. Throughout the continent, many 

road, air, and rail networks remain unconnected’ (Economic Commission for Africa, 

2004: 2). The high cost of transport services and their unreliability mean that firms 

are forced into the costly need to keep higher levels of inventories, which means that 

modern management systems of ‘just in time’ production cannot be utilised (Collier, 

2000: 16-17).  

 

This problem can be exacerbated by the unreliability of electricity supplies and the 

impact of supply interruptions on the production process and supply chain. In the 

survey results on investment climate published by the World Bank (2007) electricity is 

listed as a major constraint in many African economies, for example, 63.3 per cent of 

respondents in Uganda, 39.6 per cent in Zambia, 72.9 per cent in Tanzania, 42.5 per 

cent in Ethiopia and 61 per cent in Guinea. Interruptions in the supply of electricity 

also force firms to hold larger than optimal inventories. 

 

Geography and poor transport policy decisions are not the only causes of high 

transactions costs. The lack of skills and capital to establish and operate 

sophisticated modern communication systems, combined with small business 

communities that do not allow viable business publications cause business 

information to be relatively unavailable. Fixed-line telephone services are also 

restricted and call charges, especially for international calls, are notoriously high in 

most African economies where the provision of fixed line phone services is restricted 

to public monopolies. In the report of the Economic Commission for Africa (2007: 2) it 

is mentioned that ‘it is still a major pain to make a call across national borders in 

Africa’. Business contracts, even of the most casual kind such as an order to 

purchase that requires information on comparative prices, depend on fast and low-

cost access to reliable market information.  Access to a network of business that can 

provide information on the creditworthiness of potential clients facilitates transactions 

and lowers their cost. Information is the lifeblood of market transactions and if not 

readily available market efficiency suffers and transactions cost increases. 

 

The importance that Rodrik and his co-authors found with respect to the role of 

institutions in the growth equation also enters the loop of constraints on development 
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through their impact on transactions costs. All business activities, even those of the 

simplest kind, depend on parties to a transaction meeting their contractual 

obligations. Without a reputable and efficient court enforcement system, which is 

absent in many African countries, the final line of defence against contractual 

commitments not being honoured does not exist. Another important institutional 

constituent, the security of property rights, can also, if absent, have a detrimental 

impact on market efficiency and the cost of transactions. Secure property rights are 

an important source of creditworthiness and also provide the means of securing 

finance. Credit is an essential element of modern economies and without an efficient 

system that channels external funding from so-called surplus budget  units (parties 

with current revenue in excess of expenditure) to deficit units (parties with 

expenditure in excess of revenue) production, investment and a significant part of 

consumption will suffer. 

 

Having dealt with the problems of high transactions cost, attention can be turned to 

what many regard as the perennial cause of economic regression, namely poor 

governance. While apparently not denying the existence of poor governance in many 

African countries, McCord and his colleagues linked the problem to a deeper cause, 

namely poverty: ‘Poorer countries systematically have poorer governance measures 

than richer countries, since good governance itself requires real resources’ (McCord 

et al., 2005: 24). They selected four indicators of poor governance and through 

regression analysis estimated that ’the effect of being a tropical African country after 

controlling for income….. poor governance among developing countries is associated 

with having low income, and not with the Africa dummy’ (McCord et al., 2005:24). 

 

However, what the McCord et al. analysis indicates is that poor governance is not 

unique to African LDCs. It does not reveal anything about poor governance as a 

cause of meagre development. Furthermore, governance should also include poor 

policies, and while implementation of policies could be linked to civil service 

capacities, which require resources and can be weak because of poverty, the same 

cannot be said of poor policy choices to start with. This is a qualitative element for 

which it will be difficult to identify proximate variables that can be incorporated in 

cross-section regression analysis as independent variables. Nevertheless, the post-

colonial economic history of Africa reveals numerous instances of poor policy choices 
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of which the model of industrialisation adopted – state driven and at the expense of 

the development of private enterprise and agricultural development – is conspicuous. 

In cases where mineral resources provided substantial rents a poor policy 

environment served as a classic example of the ‘curse of minerals’ phenomenon, 

with rents squandered through corruption and unproductive use ending in political 

unrest, to the point of civil war in some cases. 

 

Earlier, the link between regional integration and investment was raised. Given the 

scarcity of business skills, capital and technological capability, diversified 

development will depend on foreign direct investment, not only in mineral extraction 

where rents are high and in commerce and other high-return services such as 

cellular telephony, but specifically in manufacturing, agriculture and agricultural 

processing. A history of poor policy choices and governance can, however, be a 

stumbling block for investment, both domestic and foreign. Investment decisions 

significantly depend on the perceptions of investors which can have an overriding 

impact on all the objective variables that enter the investment function as 

independent determinants, and in this regard the following observation is very 

relevant: ‘Few investors are attracted to Africa because the risk of unpredictable 

government behaviour in the post-investment phase remains too high. In the eyes of 

domestic and global private investors African governments still lack credibility. They 

are perceived to be more corrupt, incompetent and capricious than in other 

developing countries where these characteristics also exist but are seen by investors 

as more manageable’ (Mistry, 2005: 668). This might be a harsh judgement but they 

convey perceptions that exist and which count in investment decisions. 

 

The description of the reasons for Africa’s poor economic development record raised 

in this section cannot in any way claim to be exhaustive. This was not the intention. 

What it does do is highlight one particular point and that is that development in Africa 

is primarily supply constrained. Africa’s preferential access to the markets of the 

industrialised world, and for an LDC the ‘everything but arms’ provision with respect 

to the market of the European Union, means that access to foreign markets is not the 

major issue. Supply conditions are more important in determining the capacity to 

produce tradable products competitively. 
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4.2  The linear model of regional integration as solution? 
 

The question that remains is whether the model of regional integration adopted in 

Africa can adequately address the constraints to the development. At the outset it 

should be noted that a subtle difference exists between the dynamics of a necessary 

movement up the ladder of deeper integration implied in the successive forms of 

regional integration arrangements and the mere definitions or descriptions of the 

different integration arrangements without any implied sequence in progression over 

time. Thus, a ‘customs union’ can merely be viewed as regional free trade behind a 

common external tariff and not the step that necessarily follows the establishment of 

a free-trade area on a roadmap that has a common market as the next goal.  

 

This distinction between the linear process of integration and the definitions of the 

forms of regional integration arrangements might appear to be esoteric or 

unnecessary but in the course of this section it should become clear that the 

distinction is important to unravel the complexities and challenges of African regional 

integration. 

 

In considering the sequential process of cross-border market integration the first 

point to note is that the post-colonial approach to integration adopted by African 

economies was supposed to apply a rationale for industrialisation through market 

integration similar to that advocated by List with regard to 19th century German 

unification. This also lies at the heart of the development benefits expected of 

regional integration as the dynamic outcome of having a larger market that will 

improve competition and provide benefits of scale, the absence of which in the typical 

African economy is a deterrent to industrial development and economic growth.  

 

However, in the real world of African development a disjuncture developed between 

theory and reality. As noted earlier, infant industry protection was never really applied 

and the benefits of creating larger markets never materialised because regional 

integration arrangements, having adopted ambitious roadmaps of progressive 

integration, produced agonisingly slow results in terms of market integration. Also, 

countries adopted strategies to establish a wide range of industries in an apparent 

effort to leapfrog the earlier stages of economic development through gradual 
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diversification. The general perception with regard to many of the post-colonial 

integration exercises was that they reflected grand intentions but received little 

commitment from member states that followed their own course of misguided efforts 

to industrialise. 

 

Essentially, this means that the formal integration model was paid lip service and, 

ironically, cannot be blamed for the lack of economic development. The intellectual 

workhorse of infant industry protection and import substitution was often raised in 

defence of protectionist industrialisation, but has never been properly implemented. 

The same story applies to regional integration. Regional integration arrangements 

were given a star position in the rhetoric on African development and unification but 

the ambitious roadmaps adopted were noted for their lack of commitment and 

progress. It is also possible that the architects of the integration roadmaps 

underestimated the difficulties involved in negotiating and implementing the common 

external tariff required by a customs union. 

 

More recently, a greater degree of seriousness has revealed itself in efforts to 

proceed with integration. The progress of the Common Market for East and Southern 

Africa (COMESA), the establishment and progress of the East African Community 

towards a customs union, and the progressive agreement adopted by the world’s 

oldest operating customs union, SACU, serve as notable examples. Nevertheless, 

the line of argument adopted in this paper is that African economies should not at this 

stage expect much of adherence to the linear model of integration. 

 

A serious challenge in countering the smallness of African economies is the fact that 

integrating very small and poor economies may still leave you with a small integrated 

market. In Table 3 it can be seen that the combined GDP of SSA is smaller than that 

of Brazil and India, and if South Africa is excluded it is smaller than the GDP of the 

Netherlands, which is a mid-sized European economy. But any expansion of market 

size will allow some firms to operate further down the average cost curve. While it 

can provide scope for more competitive industrial development the small market 

constraint remains in place. Unless supply side development allows firms a 

competitive advantage in the rest of the world market, growth prospects will remain 

stunted.  
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Table 3 
Gross geographic product of Africa, African regions and selected countries: 
Millions US dollars, 2004 

  

Africa 792 625 

Sub-Saharan Africa (SSA) 525 958 

SSA, excluding South Africa 311 790 

  

Brazil 603 973 

India 691 163 

Netherlands 578 979 

South Africa 214 168 

Sources: African Development Bank (2005), World Bank (2006) 

 

Although small markets characterise African economies, the continent is also noted 

for a significant degree of heterogeneity in the level of development and the size of 

economies. Under these circumstances, the agglomeration economies discussed 

earlier lead to polarised development with the larger and more developed economies 

benefiting more from the concentration of economic activity associated with the 

creation of larger integrated markets and trade-diverting growth. In Africa the 

dynamic benefits of integration are the reason why economies integrate, but typically, 

while all countries under these conditions pay the price of higher costs associated 

with trade diversion, the larger and more developed economies tend to benefit most 

from the external economies of industrial development. 

 

This problem arises in all arrangements that integrate economically unequal 

economies and therefore special mechanisms are required to address the distribution 

of development. In the European Union this has been done with substantial success, 

with the poorer member states growing faster than the large and more developed 

members; but in regional arrangements such as those found in Africa, all the 

countries fall in the developing economy category with large populations of absolutely 

poor people. South Africa in southern Africa, Nigeria in West Africa and Kenya in 

East Africa are typical examples of larger and more developed economies which 
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nevertheless have to deal with national poverty alleviation on a large scale. Under 

these circumstances it is more difficult to address the problem of polarised 

development. This problem does not as such raise questions on the integration 

model adopted in Africa, but it does point to the care that needs to be taken in 

designing regional distribution mechanisms and also highlights the need to be 

modest in designing integration roadmaps. 

 

Questioning the rationale of the integration model by thinking outside the framework 

of regional integration as a linear and progressive process, a first consideration is 

that a more functional approach to regional integration and cooperation can be 

adopted. This need not imply use of variable geometry or multiple speed integration 

to allow some members of the broader regional integration arrangement to enter into 

deeper forms of integration. The latter would, for example, occur if Mozambique 

should join SACU, a possibility that is often mooted, and the CMA. The outcome 

would be deeper integration for some member states of SADC.10 

But variable geometry and the linear process of integration within which it applies is 

not on the cards when, for example, agreements are concluded between two or more 

countries to cooperate on the use of a resource such a water. A river that forms a 

border is an example of this, but so is the development of infrastructure to store and 

channel water across frontiers. A notable example of this is the Highland Water 

Scheme in Lesotho, which was developed primarily to provide water for the industrial 

heartland of South Africa. Lesotho and South Africa are both members of SACU but 

customs union membership was not a prerequisite for the development cooperation.  

 

Similarly, progress and cooperation within the linear model of integration is not 

required to invest in electricity generation where this can be done relatively cheaply 

through hydro schemes and to export power to neighbouring countries. As noted 

earlier, electricity is regarded as a major constraint on investment and hence on the 

supply capacity of African economies but it is a problem that can be addressed 

directly between neighbouring countries without considering the formal links of a 

                                                 
10 SACU is much older than SADC, and although it is a customs union within SADC – an aspiring free trade area 
that aims to become an economic union – it cannot be regarded as an example of multiple speed integration. The 
latter is more a pro-active process towards deeper integration by some members within a broader group of 
participants in a regional integration arrangement. Should other SADC members join SACU multiple speed 
integration will come into play. 
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regional integration arrangement. The same can be said for the development of 

integrated transport infrastructure 

 

A fundamental characteristic of the sequential process of regional integration is that 

the phases of establishing a free trade area followed by a customs union are 

exclusively based on creating free trade in goods; services do not feature and only 

when a common market is established, provision is made for the integration of factor 

markets, that is, intra regional labour and capital flows. Cross-border market 

integration focuses on trade in goods and in essence ignores the fact that tradable 

services can be a very important growth factor. Transport services have already been 

mentioned and, as implied above, improving the quality and cost of intra regional 

transport services should address a serious constraint to economic development. 

 

Cross-border trade liberalisation tries to expand intra regional trade by removing 

constraints to market access, but the only intrinsic constraint it addresses is tariff 

barriers. However, experience has shown that tariffs might not be the major barrier to 

intra regional trade and that non-tariff barriers are more significant. Above, reference 

was made to the weak and poorly integrated transport infrastructure and the high 

costs of transport services in African economies. Add to this the lack of 

harmonisation of procedures and the cumbersome procedures involved in 

transporting goods through border posts, and it not surprising that business people 

complain more of non-tariff than tariff barriers. Again, this is a constraint that 

neighbouring countries can address relatively easily through intergovernment 

cooperation without being part of a formal integration arrangement. 

 

It is generally acknowledged that the African environment provides many countries 

with a comparative advantage in tourism, which over the world has been proven to 

be a dynamic growth sector. Developing this sector in a cross-border way will make 

best use of available resources. Cooperation between Lesotho and South Africa, and 

even more specifically a region within South Africa, again provides an example of 

how cross-border cooperation outside the framework of any formal regional 

integration arrangement can benefit economic development. Lesotho has a poor 

resource base and as a mountainous country it has limited agricultural development 

potential. However, nature has endowed it with substantial potential as a tourist 
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destination, which to date has remained largely undeveloped. Being totally 

landlocked as a small economy within South Africa, Lesotho depends on the South 

African transport infrastructure for tourist access. Through cooperation with relevant 

South African agencies Lesotho could benefit from developing and marketing 

Lesotho as a scenic mountain holiday destination as part of a package that attracts 

tourists to a destination that integrates Lesotho and the north-western region of 

South Africa’s Free State Province and the Drakensberg region of the province of 

Kwazulu-Natal, both regions with high tourist potential. Through the encouragement 

of cross-border investment by South African firms, similar to schemes the Lesotho 

National Development Corporation currently uses to attract foreign investment in 

manufacturing, much can be done to unlock the potential that Lesotho has in tourism.  

 

Similar reasoning can be applied to integrating tourism development in South Africa 

and Mozambique as well as all other neighbouring countries. This is an approach 

that can be adopted in other African sub regions as well. The important point is that 

this requires the facilitation of the cross-border development of service industries 

which are not provided for in the model of formal regional integration; functional 

cooperation with the active participation of the private sector will suffice. But apart 

from functional cooperation, it is also important to consider that the African 

integration paradigm, in terms of WTO Agreements, focuses on what may be called 

GATT Article XXIV arrangements (free trade agreements and customs unions) with 

no regard for the integration of trade in services provided for in GATS, Article V. The 

emphasis falls on trade in goods and with the possible exception of coordinating 

development of physical infrastructure, regional free trade in commercial, financial, 

professional, transport and tourism services and regional labour market integration 

(GATS, Article V bis) receive scant attention. The development of regional trade in 

services can make a valuable contribution to development and to the building of 

capacity to produce tradable goods. 

 

A final issue to be raised is the general consideration that many of the recognised 

constraints to the growth of African economies are found on the supply-side of 

economic activity. Issues like policy choices, both of a macroeconomic and 

microeconomic nature, governance and the development of institutional capacities 

are important, and while the literature would argue that formal market integration has 
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a positive contribution to make in strengthening these capacities, the real effort to 

development will need to have a purely national origin. Emphasising the role that 

regional integration arrangements can make in this regard ignores the sequence of 

causality which starts with the fact that strong regional integration arrangements that 

progressively increase their degree of integration cannot be established by poor 

economies (after all, integration arrangements and their management demand 

substantial resources) that tend to design and implement poor policies and have 

weak institutions in place. To construct a well-organised and effective regional 

community, the building blocks, (that is, the member states) must be solid. It is a 

fallacy to believe that an ambitious road map of regional integration can be 

implemented and managed effectively by states that are weak in policy, governance, 

institutions and in general a capacity or potential to produce tradable products 

competitively. 

 

5.  Guidelines on appropriate regional integration – concluding summary 
 
The criticism of regional integration in Africa expressed in this paper does not deny 

the importance of the regional factor in economic development; in fact, regional 

cooperation and integration should be an indispensable element of development 

strategies.  Resources in the widest sense of the word are too scarce and the 

geopolitical challenges created by the large number of landlocked nations too serious 

to ignore the necessity of a regional perspective. The concern of this paper is the 

content given this perspective in African regional integration arrangements, which are 

noted for poor implementation and commitment to ambitious roadmaps toward deep 

integration.  In time, lack of progress in itself becomes a constraint on progress. All 

the talk and planning cannot prevent the development of an underlying sense of 

cynicism which impedes integration.  It is not surprising that after more than forty 

years of rhetoric on grand integration schemes, SACU, which is a colonial legacy, is 

the only fully operating customs union on the continent. 

 

Building a commitment to regional integration and designing schemes that will work 

and contribute to the development of competitiveness and capacities on the supply 

side of national economies require a more realistic approach that can best be 

described as incrementalism, coordination and functionalism. A first step would be 
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the removal of the barriers to intraregional trade, but in full recognition of the fact that 

tariffs may be a minor constraint to regional trade. The development of transport links 

through coordinated investment in transport infrastructure (roads, rail and port 

facilities) and the standardisation and simplification of customs procedures at borders 

will have a substantial impact on the transactions costs of regional trade, which will 

complement tariff liberalisation in encouraging trade. 

 

But in considering the removal of barriers to trade it is necessary to adopt a broad 

approach that includes both trade in goods and services. Trade in services is growing 

rapidly on a global scale, but also in a regional context service growth can be a 

crucial growth factor. The benefits to be derived from the coordinated development of 

a region’s tourist potential have been alluded to earlier. With due recognition given to 

the national need to regulate financial and professional services, cross-border growth 

of service flows can be an important facilitating factor in growing trade in goods. 

Service development in support of goods trade brings us to the supply side of growth. 

A country cannot trade in the region and globally if it does not have the capacity to 

produce goods and services that can be sold at competitive prices. Growing trade 

therefore, requires that this capacity be developed. This need covers a wide range of 

factors, such as institution building, skill development, allowing the development of 

an entrepreneurial corps and a vibrant private business sector, investment, foreign 

direct investment and development of infrastructure in particular, the elimination of 

red tape and in general the creation of an environment that is business friendly.  

Governments often pay lip service to these goals but in the real world of practical 

politics and administration do very little to create such an environment. Earlier, the 

argument was raised that good governance requires resources which poor countries 

do not have. This is an acceptable argument but the good governance required to 

create a favourable business environment need not be expensive, and in some 

cases, such as bureaucratic streamlining and the elimination of red tape, requires 

imagination and foresight but comes cheap in terms of resources. Using aid inflows 

productively in creating production capacity can also be managed in a way that 

makes economic use of resources. 

 

Taking the first sensible steps in encouraging the supply side capacity of the 

economy and complementing these with a functional removal of barriers to regional 
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trade will require regional coordination and integration arrangements, but these 

should be modest in design and strong on commitment and implementation. This is 

more likely to stimulate growth in intraregional trade and also provide a suitable 

platform for eventual insertion into global markets. 

 

The ideal of African unity may be noble but to the extent that it will have to be 

supported by the development of a continent-wide common market and economic 

union, its realisation is something that can only be anticipated in the very long run. 

Working on the premise that such a common market will come about through the 

establishment of regional economic communities across the continent, which in the 

end can be integrated into the continental common market or economic union, 

ignores the realities of and constraints to economic development that most African 

economies face.  

 

Arguing along these lines does not imply that the many regional arrangements that 

currently exist should be abandoned (this would be a preposterous idea). What I do 

argue is that the focus should in the first place be on the development of national 

capacities to support the production of tradable goods and services while formal 

regional trade integration is proceeded with in an incremental fashion in putting 

together regional frameworks and doing with modest expectations. 
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1. Introduction 
 

To understand in which direction the world trade system is heading into the 21st 

Century it is critical to take the long historical view on where the system currently 

stands. This can be generally achieved through the perspective of world trade 

system ‘eras’, whereby we may appreciate the evolutionary process by which the 

system has developed over deep periods of time. Most trade analysts would argue 

that the world trade system is currently at a critical juncture, especially in relation to 

forces determining its future governance. After a relatively long phase where 

upholding and developing a multilateral trade order was afforded the almost 

exclusive priority of most nations (at least amongst the capitalist-oriented), we are 

now in an era where free trade agreements (FTAs) are increasingly structuring the 

world trade system in terms of its rules, regulations and relations. The proliferation of 

FTA activity since the early 1990s has been staggering: in 1990, just 16 FTAs had 

been concluded but by 2005 this figure had risen almost tenfold to 153. Key trading 

nations that had hitherto eschewed FTAs, such as the United States and Japan, are 

now amongst the new FTA trend’s most ardent protagonists.  

 

Most of these FTAs (over 90 percent) are of a bilateral nature, the others being 

regional group based agreements and a few involving a small set (i.e. plurilateral, 

subregional) of trade partners. Bilateral FTAs have ‘ruled’ the world trade system 

before, for example during the ‘proto-globalisation’ period of 1860 to 1914. However, 

as is discussed below, this era of what may be called ‘progressive bilateralism’ is 

quite different to the current era where FTAs look set to undermine an already 

unstable multilateral trade order presided over by the World Trade Organisation. 

Indeed, we are presently in a phase of trade systemic development where ‘contested 

governance’ prevails at the bilateral, regional and global levels. As will be argued, the 
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rise of FTAs poses a series of potentially significant risks and various challenges for 

the world trading community, and especially for developing countries. 

2. World trade system ‘eras’ 
 

2.1 The evolution of a world trade system 
 

The world’s trading system has developed over many millennia. Peoples and nations 

have always traded with one another, and the first ‘international’ trade systems were 

largely configured in imperial and regionalised arrangements. From 1000 to 1500, 

these were most prominently centred on Europe, the Middle East, India and China 

(Braudel, 1992; Frank, 1998; Pomeranz, 2000; Wallerstein, 1979). The gradual 

integrating of the European and Asian trade systems from the Middle Ages onwards 

– mainly from the imperialist forays of the European maritime powers (Portugal, 

Spain, Netherlands, France and Britain) – laid the first real foundations of a ‘world’ 

trade system. Other regions (e.g. the Americas, Africa, Oceania) were also 

incorporated into the orbit of European imperial trade over time. During this period, 

the world trade order was generally governed and oriented by the mercantilist 

principles, whereby competing imperial powers vied to maximise surpluses or rents 

from trading activities through the imposition of taxes and other means of 

protectionism. This was the prevailing conventional wisdom on trading practice up 

until the late 18th century. Thereafter, the ideas of British political economists Adam 

Smith and David Ricardo on the virtues of free trade (rooted intellectually in the 

principles of absolute and comparative advantage) heralded a new era of what may 

be called ‘proto free trade’ from the early 19th century onwards. By this time, Britain 

was emerging as the world’s hegemonic free trade nation, and led the way in 

introducing the new paradigm of free trade policies. 

 

2.2 Progressive bilateralism (1860–1914) 
 

One of the most important of these policies was the bilateral (free) trade agreement 

(BTA), the first example of which was the landmark 1860 Anglo-French Commercial 

Treaty that contained a ‘most favoured nation’ (MFN) commitment from Britain. 

Hence, under the 1860 Treaty’s provisions Britain agreed to make its own tariff 

reductions made on French imports universally applicable to all other MFN trade 
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partners. These partners would have to sign similar pacts with Britain to achieve such 

status. Meanwhile, France lowered its duties on British imports only, adopting a dual 

system of relatively lower tariff rates for MFN-selected countries and higher rates for 

others. A cascade of bilateral trade agreements subsequently followed as third 

countries sought equal market access rights in the French market. Between 1861 

and 1866, France concluded separate bilateral agreements with Austria, Belgium, 

Italy, Netherlands, Norway, Spain, Sweden, Switzerland and the German Zollverein 

states. These were not full FTAs but the tariff reductions involved were significant. 

Moreover they contained unconditional MFN clauses whereby any future reduction in 

tariff rates to other MFN trade partners would be applied between all bilateral 

signatories. Irwin (1993: 97) observed that this treaty network ‘extended the coverage 

of low tariffs to virtually all of Europe during the latter part of the 19th century. As 

most countries in the continent sought MFN treatment with others, this helped 

advance trade liberalisation in a region that accounted for a huge share of global 

trade, not least because European colonial trade was generally incorporated into this 

MFN trade network. Irwin concluded that, ‘a single bilateral agreement (i.e. the 1860 

Anglo-French Commercial Treaty) to reduce tariffs blossomed into dozens of bilateral 

accords, resulting in an effectively multilateral arrangement under which international 

trade entered an unprecedented liberal era’ (1993: 97).  

 

At the beginning of the 20th century, Britain had concluded BTAs with 46 states, 

Germany with 30 states, and France with more than 20 states. According to Irwin 

(1993), this ‘progressive bilateralism’ made a significant contribution to the 

development of European regional integration during the late 19th and early 20th 

centuries. Furthermore, he argued that these agreements helped create a relatively 

open global commercial environment in which average tariff levels were gradually 

reduced over the period, partly through this MFN-based bilateralism that acted as a 

surrogate multilateral system. Indeed, the 1860–1914 international trade system has 

strong similarities with the post-1947 General Agreement on Tariffs and Trade 

(GATT) system in that unconditional MFN treatment prevailed – amongst ‘treaty 

signatories’ rather than ‘member states’ – and that MFN coverage was in the former 

case, as Irwin (1993: 99) put it, ‘effectively multilateral via bilateral agreements’. 

 

2.3 Pernicious bilateralism (1920–1939) 
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In contrast to the 1860–1914 ‘progressive bilateralism’ era, Irwin (1993) characterises 

the 1920–1939 period as one of ‘pernicious bilateralism’. The First World War 

disrupted the growth of both bilateral and regional trade agreements only for a few 

years. When the trend resumed in the early 1920s, new agreements emerged in a 

more adversarial trading environment marked by protectionist inter-bloc competition. 

Attempts were made during the mid-1920s to restore the MFN-based liberal trading 

environment, culminating at the 1927 World Economic Conference where delegates 

called for the reduction of trade barriers and the restoration of effective MFN trade. 

The revised Franco-German trade agreement signed in the same year readopted the 

MFN clause, and there was also a sharp increase in the number of countries linked 

by commercial treaties by the following year, rising from 30 in 1927 to 42 by 1928. At 

the same time, average tariff levels between the major trading powers began to fall 

again. However, the onset of economic depression abruptly reversed this trend as 

countries sought to safeguard their domestic markets with protectionist measures. 

Tariff rate hikes ensued across Europe in the latter half of 1929. In addition, the US 

introduction of the Smoot-Hawley tariff in June 1930 led to another round of 

retaliatory tariff rises, with the agriculture sector particularly protected against foreign 

imports. 

 

The great powers concluded trade agreements with countries either constituent to 

their empires or in their sphere of influence. At the same time, they raised their trade 

barriers against non-signatories, thus leading to significant trade diversion. Examples 

of these trade agreements included the French imperial customs union established in 

1928, the British Commonwealth system of preferences formed in 1932, various 

bilateral treaties signed by Germany, the 20 or so bilateral commercial agreements 

signed by the United States with mostly Latin American countries, and Japan’s 

expanding Greater East Asia Co-Prosperity Sphere. The volume of world trade 

declined 40 percent over 1929 to 1932, and world output by 20 percent. The debate 

over whether these trade agreements deepened the global economic depression of 

the era and exacerbated the political tensions that culminated in the Second World 

War continues (Oye, 1992; Winham, 1992).  
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2.4 GATT multilateralism (1947–1994) 
 

A strong post-1945 consensus emerged amongst the capitalist nations for creating a 

multilateral trade system that would prevent the emergence of rival trade blocs, 

whether founded on bilateral or regional alliances. The newly formed General 

Agreement on Tariffs and Trade (GATT) framework was charged with this 

responsibility, and codified rules that aimed to minimise a bilateral or regional trade 

agreement’s discriminatory side-effects. Established in 1947, the GATT had 23 

founding members (South Africa being one of them) and was an integral element of 

the ‘new international economic order’.  

 

When GATT started its work, the average tariff rate on industrial products was 

around 40 percent. By the time of its eighth and final round of multilateral 

negotiations – the Uruguay Round – this rate had been reduced to 4 percent by 

1994. Early rounds of GATT focused on tariffs and other ‘conventional’ trade barriers, 

e.g. quotas. However, the GATT agenda gradually expanded and became more 

complex with enlarging membership and the identification of wider trade-issue 

linkages. More members meant an increase in the number of national and regional 

interests brought to the negotiating table, as well as more complex inter-member 

dynamics, especially as GATT took on both developed and a growing number of 

developing countries as new members. As tariffs on industrial products fell over time, 

emphasis gradually switched to other trade-related issues. This process was further 

accelerated by the concomitant onset of globalisation, in which deeper and worldwide 

economic integration exposed various commercial practice and policy-related 

barriers at the domestic level (e.g. competition policy, fiscal policies, intellectual 

property rights, investment rules) that were impeding economic flows across national 

borders.  

 

The GATT framework achieved considerable success at both reducing barriers to 

international trade and managing an ever more complex global trade agenda. In the 

Uruguay Round (1986–1993), around 140 countries signed the biggest international 

trade deal in history. GATT had been essentially a capitalist world trading 

arrangement but by the end of its tenure it presided over the end of bipolar ‘Cold 
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War’ divisions and looked to pass on the baton of true global trade multilateralism to 

its successor institution, the World Trade Organisation (WTO). 

 

2.5 Contested governance (1995 to now) 
 

The WTO was established in 1995, and took over where GATT left off against a 

background of deepening regionalism and globalisation. After a couple of relatively 

uneventful ‘ministerial meetings’ at Geneva and Singapore in 1996 and 1998 

respectively, the WTO hoped that the December 1999 Ministerial Meeting at Seattle 

would launch a new round of global trade talks – the New Millennium Round – that 

would frame the trade agenda for the early 21st century. However, two sets of fault-

lines emerged at the Seattle meeting. The first and most important was between 

developed and developing countries both over what should be afforded the greatest 

priority on that agenda, and over the processes of power and influence over WTO 

agenda-setting itself. In short, developing countries had become increasingly 

frustrated concerning the dominance of developed country interests and influence in 

multilateral trade negotiations. The second relates to the increasingly angry anti-

globalisation movement – a fluid alliance of civil society organisations and 

miscellaneous others – that demonstrated vocally on the streets of Seattle, calling for 

greater societal enfranchisement on issues of international trade and other matters of 

global governance.  

 

The combined angst at Seattle led to the aborted launch of the New Millennium 

Round, and sowed the first real seeds of doubt over the future of the WTO and the 

multilateral trade system. Although a repackaged Doha Development Round (DDR) 

was successfully launched at the next WTO ministerial meeting held in Doha in 

November 2001, this too has run into the sand. The DDR has missed several 

deadlines for completion and must still face a number of seemingly insurmountable 

obstacles, the main one being the stand-off between developed countries (especially 

the European Union, United States and Japan) and mostly developing countries over 

agriculture trade protectionism, still clung onto by the former. Running parallel to all 

this has been the intensification of FTA activity. This poses additional challenges to 

the multilateral trade order because each FTA sets its own particular rules, terms and 

conditions of trade (and increasingly the broader ambit of commercial practices, such 
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as investment) as exceptions to the WTO’s own. While the WTO has rules on FTA 

practice, these are weak and hopelessly outdated. With FTA activity showing no 

signs of abating and regional trade groupings also continuing to develop and expand 

around the world, ‘contested governance’ best describes the current status of the 

world trade system. 

 

3. The rise of the new FTA era 
 

3.1 Intensifying FTA activity from the (late) 1990s onwards  
 

The intensification of FTA activity around the world since the late 1990s has been 

one of the most important developments in the world economy. In 1990, only 16 

FTAs had been concluded globally. By 1997, this figure had risen to 72. As Figure 1 

shows, much of this activity centred on Europe and the EU sought pre-accession 

FTAs with a network of Central and East European countries. The customs union 

arrangement (including its FTA element) among the South African Customs Union 

(SACU) countries was the only full FTA in operation in sub-Saharan Africa at this 

time. By the end of 2005, the global number of concluded FTAs had risen to 153 

(Dent, 2006). Figure 2 illustrates how a more even global spread of FTA activity had 

emerged by this time. Key regions of growth over this period were East Asia, the 

Asia-Pacific and the Western Hemisphere. The marked increase in inter-regional / 

trans-regional FTA linkages is also noteworthy, in effect quadrupling from just 14 in 

1997 to 55 by 2005, whereas intra-regional linkages almost doubled (see Table 1). 

By the mid-2000s, an estimated 55 to 60 percent of world trade was covered by FTA 

rules and regulations as a consequence of this deepening FTA trend (Dent, 2006). 
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Figure 1  Global Map of FTAs by Region (by end of 1997) 
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Notes 
1. Figures relate to FTAs signed under WTO Article XXIV and do not include 
‘preferential agreements’ under the WTO’s ‘enabling clause’ for developing 
countries, or ‘service agreements’ under WTO Article V. 
2. Pacific America comprises those Western Hemisphere countries with a 
Pacific Ocean coastline. Central and South Asia includes the Russia and Asian 
ex-Soviet republics, as well as the Commonwealth of Independent States FTA. 
Europe includes the ex-Soviet republics of Belarus, Moldova and Ukraine. 
3. Figures include customs unions. By this time, Europe was host to five 
customs union agreements (European Community, EC – Malta, EC – Cyprus, 
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had a customs union with Turkey. Similarly, the Western Hemisphere region 
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Central Asia to one (EAEC), and Sub-Saharan Africa to one (SACU). 
Source: WTO and author’s own research. 
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Figure 2   Global Map of FTAs by Region (by end of 2005) 
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Table 1:  FTAs by Region 

FTAs by Region 1990 1997 2003 2005 

Intra-Regional [12] [58] [103] [98] 
Europe 7 40 65 43* 
North Africa and the Middle East 0 1 1 8 
Sub-Saharan Africa 1 1 2 2 
Western Hemisphere 3 9 20 24 
 [Pacific America] [1] [6] [8] [14] 
East Asia 0 0 5 8 
Oceania 1 1 2 2 
Central and South Asia 0 6 8 11 
          
Inter-Regional / Trans-Regional [4] [14] [59] [55] 
Europe - North Africa and Middle East 3 8 35 16 
Europe - Sub-Saharan Africa 0 0 1 1 
Europe - Pacific America 0 0 4 4 
Europe - East Asia 0 0 1 2 
Europe - Central and South Asia 0 4 6 6 
Central and South Asia - North Africa and Middle 
East 0 0 0 1 
Pacific America - North Africa and Middle East 1 2 4 7 
Pacific America - Oceania 0 0 0 1 
East Asia - Central and South Asia 0 0 1 2 
East Asia - North Africa and Middle East 0 0 1 2 
East Asia - Oceania 0 0 3 4 
East Asia - Pacific America 0 0 3 8 
East Asia - Pacific America - Oceania 0 0 0 1 
[Asia-Pacific] [2] [7] [21] [38] 
Total 16 72 162 153 
     
Notes: End of year figures for FTAs where their negotiations have been concluded. These figures 
appear generally lower than the WTO official ‘notified RTA’ figures because they only take into 
account Article XXIV ‘free trade agreements’ (on merchandise trade) and not ‘service agreements’ 
that, for broader band FTAs that include services liberalisation, have to be notified separately under 
Article V of the WTO rules and lead to these FTAs being effectively double-counted on the WTO 
notification list. Partial scope and non-reciprocal agreements, under the WTO’s ‘Enabling Clause’, 
are also not counted in these figures, but it does include certain full FTAs that have been signed but 
not yet officially notified to the WTO, as determined by the author's research. It also includes 
customs unions (e.g. Mercosur) and common markets (e.g. the EU) as they contain de facto FTAs 
within their frameworks. * After the EU's May 2004 enlargement involving 10 East European states, 
a number of preceding FTAs were subsumed into the European Economic Area arrangement as a 
consequence, which explains the drop in the actual number of FTAs in Europe. This peaked at 65 
leading up to the May 2004 enlargement.  
 
Sources: WTO, various government and media sources.    
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3.2 The new FTA era in perspective 
 

Like the 1860–1939 periods of FTA activity, the current FTA era is predominated by 

bilateral FTAs, and in further similarity these agreements are increasingly structuring 

the world trade system in terms of rules, regulations and relations. In contrast, 

however, there are a large number of regional FTAs (around 20) in the current era. In 

addition, tariff rates and other conventional trade barriers much lower than in the 

previous FTA eras, and the agreements themselves are more comprehensive and 

complex, especially the so called ‘broad band’ FTAs preferred by developed 

countries. Most importantly, FTAs now co-exist with a multilateral trade architecture 

rather than constituting it, particularly in comparison with the 1860–1914 period of 

‘progressive bilateralism’. The WTO is, of course, the present custodian of MFN trade 

and separate bilateral agreements are no substitute for a global multilateral system of 

trade rules. Moreover, today’s bilateral FTAs are non-MFN agreements, thus being 

essentially preferential in nature by not extending the trade liberalisation agreed 

between bilateral trade partners to others. In further comparison across the FTA 

eras, today there are no FTAs (yet!) between the really big trading powers, such as 

the EU, US, Japan, China, India and Russia, although there has been talk of it, e.g. 

Japan-India, EU-China. The key issues of debate for the current FTA era, and which 

set the context for this chapter’s core discussion, are as follows: 

 

• FTA heterogeneity and FTA ‘models’: each FTA is different, forged by the 

particular political economic interactions of the signatory parties (e.g. countries) 

concerned. They are bespoken products of this process, and vary in terms of the 

agreement’s scope of liberalisation, rules of origin regime, implementation 

schedules, modalities and other forms of technical policy content, and also 

economic ideological foundation. Thus, the US ‘market-liberal’ approach to trade 

policy has created a very different FTA model to that determined by Japan’s 

‘developmental partnership’ approach, or the more simpler forms or FTA model 

preferred by developing countries. 

• An FTA as a negotiated set of preferences: following on from the above, an FTA 

is essentially a negotiated deal between signatory countries, conferring trade 

concessions to one another on a specific reciprocity (i.e. quid pro quo) basis. 

Hence, third countries are in effect discriminated against because they are not 
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party to the deal. This explains why many critics of FTAs refer to them instead as 

PTAs – preferential trade agreements. Indeed, Bhagwati (1995: 2), the most 

famous of these critics, likens the phrase ‘free trade agreements’ to Orwellian 

newspeak, because in his view FTAs are ‘embody both free trade and 

protection’. The choice of preferential as the determining referent of the 

agreement allows consideration of the insider–outsider relationship, and this is at 

least a useful argument to keep in mind when especially examining the impact of 

FTAs upon the WTO and the multilateral trading system.  

• More about commercial regulation, less about tariffs: for reasons noted earlier. 

With tariff levels on key global industry products such as electronics and 

information technology products being so low, developed countries particularly 

place increasing emphasis on addressing commercial regulation issues (e.g. 

competition policy, intellectual property rights) in FTAs. However, as we later 

discuss, developing countries tend to eschew this approach owing to reasons of 

insufficient technocratic and institutional capacity. 

• Relative power between negotiating parties more important than in multilateral 

trade negotiations: in bilateral FTA negotiations especially, stronger (e.g. more 

developed) countries are able to exploit their relative power advantages one-on-

one against comparatively weaker trade partners, thus conferring asymmetric 

benefits to the former. For example, when the US comes to the FTA negotiating 

table it brings to bear the offer of access to the world’s largest national market, 

technically adroit trade diplomats and lawyers, and so on. These relative power 

advantages are, however, circumscribed by the power of the multilateral 

collective at the WTO negotiating table, this being to the general benefit of 

weaker or smaller countries overall.  

• FTA policy capacity can vary greatly, and many countries do not effectively 

possess it: many developing countries in particular lack the technocratic, 

institutional and industrial capacity to initiate effective FTA policies, especially of 

a bilateral nature. This means that these countries are often marginalised in the 

worldwide FTA trend, although regional FTA arrangements involving developing 

countries still abound and have the advantage of being augmented by parallel 

development cooperation programmes. The Association of Southeast Asian 

Nations (ASEAN) and South Africa Development Community (SADC) are two 

examples where this applies. 
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So, in sum, no one FTA is like another: free trade agreements are heterogeneous. 

Larger trade powers will have their own preferred FTA model based on the intrinsic 

features of their political economies and underlying economic ideology so that they 

tend to insist that other (especially smaller) trade partners must generally comply 

with. Various aspects of commercial regulation have become priority areas of FTA 

negotiation for developed countries especially. FTAs are essentially preferential in 

nature, embodying sets of specific reciprocity concessions between signatory 

countries. Bilateral FTAs in particular confer certain relative power advantages to 

stronger trade partners in the dynamics of negotiation. Many developing countries 

lack the capacity to develop a comprehensive and effective FTA policy. These issues 

of debate will be examined in more detail below. 

 

3.3 FTAs and contested governance 
 

Free trade agreements are fast becoming a new battleground for larger trade powers 

in particular with regard to how various aspects of commercial practice are governed 

in the international system. By getting trade partners to adopt commercial regulatory 

elements of their preferred FTA model, larger trade powers are able to extend their 

influence of economic governance as far as their FTA net is spread. As ex-US Trade 

Representative Robert Zoellick revealingly commented in April 2003, ‘Each [FTA] 

agreement made without us may set new rules for intellectual property, emerging 

high-tech sectors, agriculture standards, customs procedures or countless other 

areas of the modern, integrated global economy – rules that will be made without 

taking account of American interests’.1 The key areas of commercial regulation in 

question are intellectual property rights (IPR), investment rights, trading rules (e.g. 

rules of origin, customs procedures), finance and services trade, competition policy, 

government procurement and privatisation, and technical standards. These areas 

can extend into a countries health, social, cultural, media, national security and other 

policy domains. For example, the US usually presses its FTA partners to adopt core 

elements of its own national IPR regime (e.g. the 1998 Digital Millennium Copyright 

and Copyright Term Extension Acts) that go well beyond the WTO’s Trade-Related 

                                                 
1 New York Times, 14.04.2002. 
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Aspects of Intellectual Property (TRIPs) agreement.2 Investment rights that extend 

beyond usual provisions on national treatment to include provisions that allow 

American companies to take legal recourse against the policies or actions of host 

country governments that infringe upon their invested business interests are another 

typical feature of the US FTA model. The privatisation of certain nationalised 

industries can also be demanded by the US in its FTA negotiations, as was the case 

with both Australia and Singapore concerning their telecoms sectors. Thailand 

curtailed its FTA negotiations with the US largely because of Washington’s insistence 

that its stringent IPR regulations on drug patents (patent enforcement and 

compliance of 25 years) be incorporated into the trade deal.  

 

South Korea’s experience of negotiating FTAs with the US and EU are also 

revealing. In the final deal Seoul signed with Washington in July 2007, South Korea 

complied with a number of American demands on the following: 

 

• IPR regulations: basic consistency with US standards, as for example encoded 

within the 1998 Digital Millennium Copyright and Copyright Term Extension 

Acts. 

• Media and telecommunications sector: South Korea to confer special trade and 

investment preferences to American firms. 

• Competition policy and government procurement: South Korea obliged to 

strengthen regulations in these related areas along US lines, as well as confer 

preferential access to American companies on government procurement 

contracts in nine areas not covered by WTO’s Government Procurement 

Agreement (GPA) accord. 

• Automobile sector: South Korea to amend its higher tax laws on larger vehicles 

(a large export sub-sector for the US) that had hitherto been applied for 

environmental reasons. Thus, this demand from the US would compromise 

South Korea’s realisation of environmental objectives. In addition, the US was to 

in the future have recourse to influence South Korea’s regulatory policy in the 

automobile sector through representation on semi-judicial bodies. 

                                                 
2 For example, the US wanted to incorporate a 25-year period rule for enforcing drug patents in its 
FTA negotiations with Thailand during 2005, thus looking to extend beyond the 20-year period norm 
under TRIPs. Asia Times, 14.04.2005. 
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These concessions represented far more than just a trade deal. What the Korea-US 

Free Trade Agreement (KUSFTA) did was bring South Korea’s economy much closer 

into the US commercial regulatory orbit, essentially further extending American 

commercial interests and influence into a strategically important part of Asia. South 

Korea meanwhile had commenced its FTA negotiations with the EU in May 2007. 

The European Union is South Korea’s second largest trade partner, behind China 

and therefore actually ahead of the US. By the time of the sixth round of talks that 

had taken place by January 2008, the Europeans was disappointed that South Korea 

was not offering the same scale of tariff reductions as it had to the Americans in 

KUSFTA, especially in the automobiles and beef sectors. Seoul was hesitant to give 

the EU too many concessions on par with the US as this would undermine the 

preferential advantages won by the Americans in KUSFTA, and South Korea wanted 

to avoid upsetting its main security partner, especially when the KUSFTA bill still had 

to navigate through the tricky legislative waters of US Congress. Moreover, South 

Korea was caught in the middle of a tussle between Europe and America over 

commercial regulatory dominance in the global economy. As a South Korean 

government official tellingly commented during the fourth round of Korea-EU FTA 

(KEUFTA) talks, ‘the EU is pressing us to adopt its own standards [on autos] but it is 

very difficult to accept their demand because we had already agreed with the US to 

accept many of its rules on cars’.3 At the same time, Chief EU negotiator, Ignacio 

Garcia Bercero, stated generally and disappointingly about the FTA talks with South 

Korea that, ‘we explained it was difficult to justify that in almost all sectors, the 

Korean offer was inferior to the offer made to the US’.4 Tensions over South Korea’s 

relative regulatory and tariff preferences conferred to the US over the EU are 

expected to rise in future KEUFTA talks when they progress onto negotiating 

services and other areas of commercial regulation. 

 

The contest over commercial regulatory influence in the global economy through the 

conduit of FTAs may in one sense be construed as a more fundamental contest of 

economic ideological supremacy. We can see that economic ideology plays a key 

part in shaping the approach countries (especially powerful ones) take to FTA 

formation, i.e. their preferred model of FTAs. For example, one could argue that 

                                                 
3 Agence France Presse, 19 October 2007. 
4 Ibid. 
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Japan’s ‘developmentalist’ economic culture and ‘developmental state’ brand of 

capitalism largely explains its preference to refer to FTAs as ‘economic partnership 

agreements’ (EPAs) rather than just ‘free trade agreements’. Japan’s EPAs are at 

least conceived as being as much about fostering economic cooperation with trade 

partners as they are about free trade. In contrast, the US prevailing market-liberal 

ideology has meant its FTAs are only really conceived as market access deals, and 

very broad ranging ones at that. As Table 2 shows, the US are not interested in 

incorporating economic cooperation provisions in their own FTAs, unlike Japan, 

China and also the EU (not shown in this table). However, ideology is one thing, and 

practice is another. The extent to which there is real effective substance to the 

economic cooperation provisions championed by Japan and the EU in their FTAs / 

EPAs is a moot point, and one being discussed in SADC’s own EPA negotiations 

with the EU currently. 
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East Asia centred Oceania centred United States centred 
JSEPA JMFTA JMEPA KSFTA KCFTA ACFTA HKC 

CEPA 
MC     

CEPA CCFTA TPSEPA ANZC
ER 

ANZS 
CEP PICTA SAFTA TAFTA TNZCEP NAFTA USCFTA USSFTA AUSFTA TPFTA Thematic Content 

2001 2004 2005 2004 2002 2002 2003 2003 2005 2005 1983 2000 2001 2002 2004 2004 1994 2002 2003 2004 2003 

Miscellaneous 
Headings 

                                          

Accession clause ·     ·           · · · · · · · ·   · ·   
Disputes settlement 
mechanism · · · · · · · · · · · · · · · · · · · · · 

E-commerce ·     ·     · ·       ·   · · ·   · · ·   
Environment clause                   * ·           · · · ·   
Labour clause                   *             · · · ·   
Movement of natural 
persons · ·   · ·         · · ·   · ·   · · · · · 

Periodic review 
(whole agreement) 5 yrs yns 5 yrs 1 yr 1 yr 2 yr 1 yr 1 yr 1 yr 3 yrs yns 2 yr 5 yrs 2 yr 5 yrs 5 yrs 1 yr 1 yr 1 yr 1 yr 1 yr 

Rules of origin 
(generic only)           · · ·     · · · ·               

Rules of origin 
(product-specific 
included) 

· · · · ·       · <         · < · · · · · 

Sanitary and 
phytosanitary 
measures 

· · · · ·       · · · ·   · · · · ·   · · 

Services trade · · · · · · · ·   · · ·   · · · · · · · · 
TBTs, safeguards, 
regulatory conformity · · · · · · · · · · · · · · · · · · · · · 

                                            
'Behind the Border' 
Market Access / 
Rights 

                                          

Competition policy · ·   · ·         · · ·   · · · · · · · · 
Financial sector 
(liberalisation) · ·   ·             ·     ·     · · · · · 

Government 
procurement · ·   · ·         · · · · · · · · · · ·   
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East Asia centred Oceania centred United States centred 
JSEPA JMFTA JMEPA KSFTA KCFTA ACFTA HKC 

CEPA 
MC     

CEPA CCFTA TPSEPA ANZC
ER 

ANZS 
CEP PICTA SAFTA TAFTA TNZCEP NAFTA USCFTA USSFTA AUSFTA TPFTA Thematic Content 

2001 2004 2005 2004 2002 2002 2003 2003 2005 2005 1983 2000 2001 2002 2004 2004 1994 2002 2003 2004 2003 

Intellectual property 
(rights emphasis )   · · · ·         · ·     · · · · · · · · 

Investment  (rights 
emphasis ) · · · · ·           · ·   · · · · · · · · 

Privatisation                                     * *   
Telecommunications 
(market access 
emphasis) 

        ·           ·     ·     · · · · · 

                                            
Economic Co-
operation                                           

Agriculture / primary 
industry co-operation   · ·     ·     · ·                       

Broadcasting co-
operation ·     ·                                   

Economic co-
operation (general 
chapter) 

· · · ·   · · ·   ·                       

Education / HRD co-
operation · · · ·   ·     · ·       ·               

Energy industry co-
operation       ·                                   

Entertainment 
industry co-operation       ·                                   

Environment co-
operation · · · ·         ·                         

Financial sector (co-
operation) ·     ·     · ·                           

Information 
technology co-
operation 

· · · ·   ·                               

Intellectual property 
(co-operation 
emphasis) 

·               ·                         



Chapter 2 – The rise of the new Free Trade Agreement (FTA) Era? 
Implications for regional and global economic systems 

 62

East Asia centred Oceania centred United States centred 
JSEPA JMFTA JMEPA KSFTA KCFTA ACFTA HKC 

CEPA 
MC     

CEPA CCFTA TPSEPA ANZC
ER 

ANZS 
CEP PICTA SAFTA TAFTA TNZCEP NAFTA USCFTA USSFTA AUSFTA TPFTA Thematic Content 

2001 2004 2005 2004 2002 2002 2003 2003 2005 2005 1983 2000 2001 2002 2004 2004 1994 2002 2003 2004 2003 

Investment  (co-
operation emphasis)           ·     ·                         

Science and 
technology co-
operation 

· · · ·   ·     · ·                       

SME co-operation · · ·     · · · ·                         
Telecommunications 
(co-operation 
emphasis) 

·     ·                                   

Tourism industry co-
operation · · ·       · ·                           
 
Notes: HRD (human resource development), SME (small and medium sized enterprises) TBTs (technical barriers to trade). Period review row gives details of how often whole agreement reviews are undertaken, and 'yns' 
denotes 'year-period not stated' under whole agreement review provisions. *  Denotes a side letter agreement or understanding on a thematic content issue. <  Denotes a relatively limited application of product-specific 
rules of origin (see Appendix D). 

Sources: Original FTA texts.                     
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3.4 FTAs and development capacity 
 

Following on from the above debate, FTAs between developed and developing 

countries should ideally present opportunities for the former to assist the 

development prospects and foster the development capacity of the latter. In other 

words, FTAs/EPAs should be instruments for development and forms or 

development assistance, not vehicles by which more developed or powerful countries 

to impose their interests and economic agenda upon lesser developed, weaker trade 

partners. Notwithstanding those countries with a preference for an EPA approach, 

evidence from around the world suggests that trade liberalisation is more likely to be 

combined with development capacity-building measures in regional rather than 

bilateral FTAs. This is because regional FTAs are more likely to be linked with or 

constitute part of a broader regional community-building process in which the 

integration of developing countries into the regional economy ‘core’ is sought, e.g. 

SADC; and the ASEAN Free Trade Area project and its associated Initiative for 

ASEAN Integration (Dent, 2008b). More generally, developing countries benefit more 

from regional rather than bilateral FTAs for two other key reasons. First, negotiating 

multiple bilaterals is invariably not possible because of the limited technocratic 

resources (e.g. trained and experienced trade negotiators and legal advisers) they 

possess. The second relates to the point made earlier that developing countries are 

often at a relative disadvantage when negotiating bilateral agreements with stronger 

(in economic and technocratic terms) trade partners, whereas this relative power may 

be circumscribed by the developing country collective in regional FTA negotiations.  

 

On the one hand, developing countries may be marginalised in the rising trend of 

bilateral FTA activity (in regional and global community contexts) because they lack 

the necessary capacity functions to engage in it, especially in terms of technocratic 

(e.g. skilled, civic-minded technocrats) and institutional (agencies, laws, institutions) 

capacity. Thus, they can gradually fall behind in terms of preferential market access 

to key markets. Any ‘generalised system of preference’ concessions enjoyed in 

developed country markets mitigate this marginalisation to some extent but, as we 

have discussed, FTAs are more than just about free trade these days. On the other 

hand, where developing countries are able to negotiate bilateral FTAs they are often 

at a capacity disadvantage vis-à-vis their developed country trade partners. 
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Relatively weaker technocratic capacity can hinder their ability to negotiate deals in 

the best interests of the nation’s economy. Weak industrial and infrastructural 

capacity means that they may not be able to make the best of the more open market 

competitive conditions brought about by the FTA concerned. Instead, the developed 

country partner is best positioned to exploit these opportunities. All FTAs create 

some level of trade creation ‘welfare’ gains, yet it is a question of how these are 

distributed amongst the various stakeholding parties involved in these new trading 

arrangements. 

 

A 2004 United Nations Conference on Trade and Development (UNCTAD) report 

(2004:15) on developing countries and FTAs commented that, ‘The effective 

management of the interface between national development objectives, regional 

initiatives and the overall trading environment demands the synchronising of 

domestic developmental requirements and objectives with external commitments in 

different layers of integration [e.g. FTAs]. This in turn requires the development of a 

development-oriented trade policy, and that there be a clear picture of the 

developmental implications of norms and disciplines being developed in the different 

layers of integration’. Such an approach is vital for any developing country looking to 

develop an effective FTA policy. Amongst the specific essential considerations are:  

 

• A technocratic framework that is able to take into account the comprehensive 

economic and social outcomes of FTAs, including... 

• How the FTA may affect the developing country’s trade balance and debt 

position, which are often precarious. 

• The impact on infant industries and the agri-sector, which is invariably large for 

developing countries. 

• FTA-induced reductions in import tariff revenue, which can be a significant 

source of a developing country’s tax income. 

• How broad market access demands (e.g. on IPR) of developed country FTA 

partners may compromise certain economic and social aspects of the nation’s 

development policies. 
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By way of illustrative example on the above debate, Medalla and Lazaro (2004) 

found in their study on the Philippines’ FTA policy that the country suffered from a 

weak technocratic and institutional framework for developing and negotiating FTA 

projects. Furthermore, the Philippines government was more of a passive negotiator 

or participant in its FTA projects, thus being swayed by the influence of powerful FTA 

partners such as the US and Japan. The government had also not established a set 

of clear criteria for choosing FTA partners, and had failed to sufficiently map out 

industry-by-industry adjustment and competitiveness strategies with industry leaders 

to help maximise the potential commercial benefits of agreements. There were in 

addition regulatory gaps (e.g. in IPR and quarantine rules) meant that developed 

trade partners had afforded less FTA partner priority to Philippines overall. This kind 

of assessment is generally relevant to developing countries around the world. 

 

4. Conclusion 
 

In this current era of rising FTA activity, there exist a number of problematic issues to 

address. First, for the sake of consistency in the world trade system, establishing 

compatibility amongst the ‘spaghetti bowl’ of FTA-specific rules and regimes has 

become increasingly imperative but at the same time harder to achieve as FTA 

activity (especially of the predominant bilateral type) intensifies. Free trade 

agreements could be said to create structured preferentialism in the world trade 

system. Merging and reconciling different agreements has proved very difficult to 

date. Japan’s various bilateral FTAs/EPAs with ASEAN countries and the supposedly 

over-arching Japan-ASEAN Comprehensive Economic Partnership (JACEP) 

agreement is an example of this. How the EU-South Africa Trade, Development and 

Cooperation Agreement (TDCA) will be merged or reconciled with the EU-SADC 

Economic Partnership Agreement in the future is faced with a similar challenge. As 

has been argued, FTAs are bespoke products of political economic interactions 

between specific trade partners, and thus heterogeneity is the norm. Another 

problem area we have discussed concerns the ‘capacity mismatch’ issue, particularly 

between developed and developing countries, as recently revealed in negotiating 

services trade in EU-SADC EPA talks. In addition, we have examined how a clash of 

FTA models, or ‘capitalist culture clash’, may arise between the world’s bigger trade 

powers. Associated issues of contested governance were studied in relation to South 
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Korea’s bilateral FTA negotiations with the United States and European Union. It was 

further contended that a world trade system dominated by FTAs gives more power to 

major trading powers especially, who are able to exploit their relational power 

advantages to influence FTA design and rules and exploit their technocratic 

superiority in negotiations.  

 

To conclude, we appear to be at a critical juncture in the world system, on the verge 

of a new FTA era. The WTO multilateral regime is still intact but under significant 

pressure from various sources, including: (i) tensions between developed and 

developing countries, often over FTA-related issues; (ii) the broad anti-globalisation 

movement at the civil society level; (iii) intensifying FTA activity globally. In this 

current era of ‘contested governance’, the world trade system needs to find a path 

where a greater sense of global community rather than parochial fragmentation 

prevails. Developed country powers must especially demonstrate leadership in this 

respect as they are best resourced to do so. Large emerging developing countries 

such as China, Brazil, India and South Africa have an important partnering role to 

play here too. However, deepening FTA activity may make this objective more 

difficult to achieve through its fragmentary and adversarial competition (e.g. countries 

seeking to gain preferential market access advantages over other ‘rival’ states) 

effects. Moreover, FTAs are not likely help relieve the aforementioned developed–

developing country tensions, and indeed are more likely make worse for the reasons 

we have discussed. The FTA juggernaut nevertheless appears to be gathering yet 

more pace, and this presents special challenges to developing countries in all 

regions across the world. 
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SADC and good governance: regional integration and electoral reform 
 

Norbert Kersting 

 

Introduction 
 
Political systems in South Africa are often discredited as purely electoral 

democracies. This overlooks the important function of elections in developed 

democracies as well as in emerging democracies (Dahl and Tufte, 1974). Elections 

are not only the most important element of democratic mass participation, but are 

furthermore a crucial factor for political legitimacy leading to political control and 

accountability. In this regard, the institutional engineering of the electoral system as 

well as the legal structures regarding the electoral infrastructure are important 

prererequisites for democratic regimes.  

 

More than a decade after its foundation, SADC seems to be more in a political crisis 

than in an economic crisis. Although most of the countries developed positively 

towards accountability and democratisation, some countries fell behind.  Regarding 

good governance strategies, World Bank indicator, ‘voice and accountability’, focuses 

on political participation. It shows deficiencies in those countries where electoral 

infrastructure was misused. Besides the DR Congo and Angola, this is the case in 

Zimbabwe where the electoral system and electoral infrastructure were used to 

secure power for the ZANU-PF regime. On the basis of restrictive media laws, very 

low voter turnout, selective electoral infrastructure and with the support from the rural 

areas the ZANU-PF was able to win the recent elections. 

 

In developing countries, besides the known electoral principles such as 

representation, concentration, voter turnout, transparency and simplicity, aspects 

such as democratic development, equality, freedom and fairness as well as costs 

have to be kept in mind. Voter turnout is often the most visible factor. This is 

decreasing in most southern African countries. Also the electoral system and 

infrastructure influence must not be harmonised, but they are crucial when it comes 

to the transition from a former neo-patrimonial strong hierarchical one-party system in 

direction towards democratisation and good governance. 
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Good governance is defined as an effective democratic form of government relying 

on broad public engagement (participation), accountability (control of power) and 

transparency (rationality). There are numerous definitions of governance, but 

originally the debate highlights a new form of political inclusion. Within the ‘framing’ of 

the Washington Consensus, the World Bank developed a slightly different orientation 

in its good governance strategy. It targets management and efficiency more and 

‘democraticness’ less. Although the World Bank’s definition encompasses ’voice and 

accountability’, it focuses mainly on ’political stability’, ‘rule of law’, ‘corruption’ and 

‘regulatory quality’. Using this original concept of governance, in this article the 

influence of SADC targeting a broader, qualified political inclusion is analysed. In this 

regard, good governance is defined as a higher qualified process of political 

inclusion. ‘New’ interest groups representing the civil society should be brought into 

the political process. Here the main focus is on electoral systems and infrastructure. 

 

Elections are seen as the most important element of representative parliamentary 

democracy enhancing input-legitimacy and strengthening democratisation. They 

allow for the selection of parties, programmes and representatives and strengthen 

accountability and political control. They give legitimacy to political power, they lead 

to peaceful change in power, and they enhance political stability.  

 

The development of common democratic values and institutions is crucial for regional 

integration.  The Southern African Development Community (SADC), African Union’s 

(AU) Charta and New Partnership for Africa’s Development (NEPAD) champion the 

idea of democratisation and sustaining Africa’s democratic momentum. SADC 

Parliamentary Forum (2001) and SADC’s Principles and Guidelines Governing 

Democratic Elections (Mauritius Protocol 2004) plead for harmonisation of its 

participatory institutions. In this protocol, SADC calls for equal opportunities in 

exercising the right to vote, for non-discrimination in the registration of voters, for 

freedom of association and for equal opportunities for organisations, but also for 

higher participation and electoral turnout. Are these democratic institutions becoming 

more convergent? Is there a lack of common democratic values and a lack of institu-

tional harmonisation? Is this heterogeneity hindering SADC’s regional integration?  
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In this article, elections as instruments of good governance in the process of 

democratisation in southern Africa will be analysed. Firstly, the principles of good 

governance and elections will be described. Secondly, related SADC policy papers 

and protocols and their implementation are addressed. From an analysis of voter 

turnout and attitudes towards elections the need for reform becomes obvious. 

Turnout can be seen as an indicator of legitimacy and regime stability. Opinion polls 

and surveys show a more specific orientation regarding legitimacy of political 

institutions. Thirdly, cross-national learning effects and a possible trend to converge 

institutional structures within the SADC are focused on. These include the question of 

whether there is a need for convergent electoral systems. Finally, there is an attempt 

to develop recommendations for possible electoral reforms strengthening SADC’s 

regional integration. 

  

SADC countries have experienced different political system types ranging from 

military dictatorships, strong authoritarian rules, civil war, and democracies. Although 

this process does not seem to be a one-way road, in general since the 1960s a 

process of democratisation can be identified (see Berg-Schlosser, 2007, and Berg-

Schlosser  and Kersting, 1995).  

 

Political system analyses define different political system types. Hybrid, ambiguous 

or mixed systems are quite common in southern Africa (Diamond, 2002; Bratton et 

al., 2005; Berg-Schlosser, 2007). After the collapse of the socialist system at the end 

of the nineties, three system types or categories could be identified, namely 

polyarchies, moderate autocracy/mixed system, dictatorship/civil war (see Table 1, 

Berg-Schlosser and Kersting, 1995; Berg-Schlosser, 2007). Referring to Diamond 

(2002) and allowing a more detailed system description, Bratton et al. (2005) define 

four types and subtypes:  

 

• Liberal democracy (Botswana, Mauritius, South Africa);  

• Electoral democracy (Madagascar, Malawi, Namibia, Seychelles);  

• Ambiguous system (Mozambique, Tanzania, Zambia);  

• Liberalised autocracy (Competitive e.g. Zimbabwe and Lesotho, or Hegemonic 

e.g. Angola); and  
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• Unreformed autocracy (DR Congo, Swaziland).  

 
Table 1: Political system and electoral support 

 

Political System  
 

1990 1995 2000 2005 

Electoral 
support** 

 
2005 

Angola Dictatorship or civil 
war (7/7*) 

Dictatorship or civil 
war (6/6) 

Dictatorship or civil 
war (6/6) 

Moderate 
autocracy/ mixed 

system (6/5) 
 

Botswana Polyarchy (1/2) Polyarchy (2/2) Polyarchy (2/2) Polyarchy (2/2) 85% 

Congo, DR Dictatorship or civil 
war (6/6) 

Dictatorship or civil 
war (7/6) 

Dictatorship or civil 
war (7/6) 

Dictatorship or civil 
war (6/6)  

Lesotho 
Moderate 

autocracy/ mixed 
system (6/5) 

Moderate 
autocracy/ mixed 

system (4/4) 

Moderate 
autocracy/ mixed 

system (4/4) 
Polyarchy (2/3) 77% 

Madagascar 
Moderate 

autocracy/ mixed 
system (4/4) 

Moderate 
autocracy/ mixed 

system (2/4) 

Moderate 
autocracy/ mixed 

system (2/4) 
Polyarchy (3/3) 81% 

Malawi 
Moderate 

autocracy/ mixed 
system (7,6) 

Polyarchy (2/3) Polyarchy (3/3) Polyarchy (4/4) 62% 

Mauritius Polyarchy (2/2) Polyarchy (1/2) Polyarchy (1/2) Polyarchy (1/1)  

Mozambique Dictatorship or civil 
war (6/6) Polyarchy (3/4) 

Moderate 
autocracy/ mixed 

system (3/4) 
Polyarchy (3/4)  

Namibia Polyarchy (2/3) Polyarchy (2/3) Polyarchy (2/3) Polyarchy (2/2) 70% 

Seychelles 
Moderate 

autocracy/ mixed 
system (6/6) 

Polyarchy (3/3/) Polyarchy (3/3) Polyarchy (3/3)  

South Africa 
Moderate 

autocracy/ mixed 
system (5/4) 

Polyarchy (1/2) Polyarchy (1/2) Polyarchy (1/2) 83% 

Swaziland 
Moderate 

autocracy/ mixed 
system (6/5) 

Moderate 
autocracy/ mixed 

system (6/5) 

Moderate 
autocracy/ mixed 

system (6/5) 

Moderate 
autocracy/ mixed 

system (7/5) 
 

Tanzania 
Moderate 

autocracy/ mixed 
system (6/5) 

Moderate 
autocracy/ mixed 

system (5/5) 

Moderate 
autocracy/ mixed 

system (4/4) 

Moderate 
autocracy/ mixed 

system (4/3) 
89% 

Zambia 
Moderate 

autocracy/ mixed 
system (6/5) 

Moderate 
autocracy/ mixed 

system (3/4) 

Moderate 
autocracy/ mixed 

system (5/4) 

Moderate 
autocracy/ mixed 

system (4/4) 
87% 

Zimbabwe 
Moderate 

autocracy/ mixed 
system (6/4) 

Moderate 
autocracy/ mixed 

system (5/5) 

Moderate 
autocracy/ mixed 

system (6/5) 

Moderate 
autocracy/ mixed 

system (7/6) 
75% 

Source: Berg-Schlosser & Kersting, 1995, Berg-Schlosser, 2007; Diamond, 2002; 
Afrobarometer, 2006; Freedom House, 1995, ff 
*Freedom House 1995, ff. Scores for Political rights/ Civil liberties. 
**Source: Afrobarometer 2006: Survey data measuring Electoral Support as percentage 
answering Option A:  
A. We should choose our leaders in this country through regular, open and honest elections.  
B. Since elections sometimes produce bad results, we should adopt other methods for 
choosing this country’s leaders. 
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With the exception of Angola, after independence all countries have experienced 

various elections mostly accepted by the losing parties. Although these elections 

have mostly not led to a change of the ruling government (see Huntington, 1991; 

Przeworski et al., 2000) some countries are regarded as old polyarchies e.g. 

Botswana and Mauritius, and some as emerging polyarchies like South Africa and 

Namibia (see also Berg-Schlosser, 2007). Although some countries have elections 

they are regarded as mixed systems or moderate authoritarian systems, which lead 

to the negative co-notated verdict of pure ‘electoral democracies’. 

  

Elections are often discredited as instruments of a purely formal ‘electoral 

democracy’ in a ‘liberalised competitive autocracy’ (see Brattonet al., 2005). 

‘Elections in Africa are generally depicted as empty and largely symbolic exercises’ 

according to Bratton and Van der Valle (1997: 68). The electoral democracies show 

that elections are necessary but not a sufficient indicator for democratisation – ‘the 

essential purpose of the ballot in this type of election is to provide the existing 

government with a semblance of popular approval’ (Naomi, 1979: 137). Direct 

participation and deliberative political discourse are championed. Nevertheless, apart 

from referendums, elections are the only political instrument that allows for broad 

representation. This is also confirmed by the population. In SADC’s political systems, 

the majority of the citizens support the democratic systems and emphasise electoral 

democracies. They evaluate elections as the most important democratic instrument 

(see Table 1: Electoral support)  

 

1. Definitions of governance  
 
Governance is the ‘act or manner of governing’ (Concise Oxford Dictionary, 1991). 

Although a neutral term at the first glance, governance became the magic word in the 

1990s. It has been used as a ‘magic concept since the 1990s in democratisation 

processes e.g. in the third wave emerging democracies as well as in reforms in 

developed democracies. It is defined in different ways and is notoriously slippery’ 

(Pierre and Peters, 2000:7). This has made governance compatible with different 

theories and strategies. ‘Governance is a useful concept not least it is sufficiently 

vague and inclusive’ (Pierre and Peters, 2000:330). Nevertheless the original 

concept of governance highlighted a decision-making process characterised by lack 
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of hierarchy, cooperation, communication and negotiation, which targeted towards a 

stronger inclusion of NGOs and civil society. This is also reflected in the UNDP’s 

definition of governance as ‘an exercise of political, economic and administrative 

authority to manage a nation's affairs. It is the complex mechanisms, processes, 

relationships and institutions through which citizens and groups articulate their 

interests, exercise their rights and obligations and mediate their differences’ (UNDP 

1997:9). In most political systems there is stronger focus on citizen participation in 

direct democracy (forums, citizen juries, etc.) but also a larger number of multi-party 

elections and a more profound inclusion in representative democracy and a higher 

voter turnout. ‘Effective democratic forms of government rely on public participation, 

accountability and transparency’ (UNDP 1997: 9). UNDP differentiates between 

different types of governments: economic governments, political governments, 

administrative governments and systemic governments. Economic governments 

focus on poverty. Political governments focus on the separation of powers, free 

elections and participatory instruments. Administrative government focuses on 

effectiveness of policy implementation. Systemic government encompasses the 

decision making process within the cultural setting. 

  

World Bank 1992 defined governance as ‘the manner in which power is exercised in 

the management of the country's economic and social resources for development.’ 

 

According to the World Bank, good governance is predictable, open and enlightened 

policy making; a bureaucracy imbued to the professional ethos; an executive arm of 

government accountable for its actions; a strong civil society participating in public 

affairs; and all behaving under the rule of law’ (World Bank 1994). 

 

The World Bank describes governance as ’the traditions and institutions by which 

authority in the country is exercised. This includes (1) the process by which 

governments are selected, monitored and replaced, (2) the capacity of the 

government to efficient, effectively formulated and implemented sound policies, and 

(3) the respect of citizens and the state for the institutions that govern economic and 

social interactions among them’ (Kaufmann et al., 2003:2-3). They are less oriented 

towards the democratic values of democracy itself (see Schiller, 1999), but more on a 

framework for economic investment, trade, strong private sector engagement, etc. 
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Therefore it uses different indicators which are weighted and combined into six 

dimensions ranging from plus 2,5 to minus 2,5. The indicators are: 

  

1. Voice and accountability which measures the extent to which a country’s citizens 

are able to participate in selecting their government. It includes freedom of 

expression, freedom of association, and free media. 

2. Political stability and absence of violence attempt to measure political system and 

government stability. Are there unconstitutional or violent threats and are there 

political violence and terrorism?   

3. Government effectiveness attempts to measure the quality of the civil service, the 

quality of policy formulation and implementation. Public service’s independence from 

political pressures is related to a strong new public management theorem without 

recognising the fusion of administration and political steering. It measures efficiency 

rather than effectiveness, because politically determined goals and targets are not 

included.  

4. Regulatory quality. Here government’s ability to implement private sector oriented 

policies is measured  

5. Rule of law. This indicator measures on the one hand what stakeholders refer to 

as the rules of society and the legal system. It includes the quality of contract 

enforcement. But is also includes likelihood of crime and violence i.e. the 

effectiveness of police and the courts  

6. Control of corruption. Petty corruption and grand forms of corruption are included. 

Public power exercised for private gain is defined by ‘capture’ of the state by private 

interests (Kaufmann et al., 2004). 

 

It is methodologically disputable to combine indicators like peer-produced indicators 

(freedom house), survey data (Afrobarometer) and harder empirical data (Amnesty 

International). But the question of whether a combination of these indicators is useful 

will not be discussed here nor whether these meta-indicators are combining the un-

combinable and results are misleading (see e.g. Berg-Schlosser, 2007). 
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Table 2: Voice and Accountability. World Bank. 

Country 1996 2000 2005 
Mauritius 0.82 1.29 0.92 
South Africa 0.62 0.96 0.82 
Botswana 0.69 0.79 0.68 
Namibia 0.46 0.33 0.36 
Lesotho -0.04 -0.21 0.28 
Madagascar 0.21 0.21 -0.01 
Seychelles 0.06 0.05 -0.04 
Mozambique -0.26 -0.3 -0.06 
Tanzania -0.85 -0.21 -0.31 
Zambia -0.23 -0.25 -0.35 
Malawi -0.5 -0.31 -0.45 

Mean: Sub-Saharan Africa -0.6025 -0.62333 -0.56458 
Angola -1.5 -1.47 -1.15 
Swaziland -1.35 -1.29 -1.28 
DR Congo -1.29 -1.95 -1.64 
Zimbabwe -0.37 -1.24 -1.65 

World Bank, 2006 

 

The Governance indicators are strongly related to (post-)Washington Consensus 

strategies and (referring) to privatisation, new public sector management, etc. The 

indicators mainly set the framework for facilitating private sector economic 

engagement. The aspect of political participation is neglected and it is only covered 

in the indicator ‘Voice and Accountability’. But also here participation is mostly seen 

as electoral engagement and furthermore the context of these elections in the form of 

civil rights as freedom of organisation, freedom of expression (free media) and 

freedom of organisation which focus on the development of civil society is 

predominantly included and highlighted. 

  

If these fallacies are kept in mind when the results are analysed, it will be seen that 

SADC countries develop somewhat similarly. When the data from 1996 and 2005 are 

compared, it will be seen that in most countries ’Voice and Accountability’ was 

strengthened in the ‘older’ polyarchies like Mauritius and South Africa but also in 

moderate or mixed political systems like Lesotho, Mozambique, Tanzania, Malawi, 

Swaziland and even in Angola. ‘Voice and Accountability’ remained at least 

consolidated on a high level in Botswana, Seychelles and Namibia. In DR Congo the 

data for 2005 does not reflect the democratisation process and 2006 elections. 
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According to these indicators, only Zimbabwe made a stronger step down the ladder 

of democratisation.  

 

Is this development described by the ’Voice and accountability’ indicator reflected in 

the electoral process and the electoral reform debate? To analyse this process a 

closer analysis of the electoral process is necessary. Is this process influenced by 

regional integration? What is SADC’s influence on the electoral process and electoral 

infrastructure? Firstly, the principles for electoral systems will be discussed. 

 

2.  Principles of electoral systems 
 
Different criteria related to the goals may be defined to measure the quality of 

electoral systems (Kersting, 2005; 2007; Reynolds et al., 1999; 2002). 

Representation, concentration, participation, simplicity, and transparency are the 

classic criteria for electoral systems. In developing countries and emerging 

democracies developmental criteria like budget and capacity as well as the 

development of a party system have to be considered. Furthermore, the electoral 

system must reflect constitutional criteria like a free, fair, equal, universal and secret 

vote. 

  

Representation: 
Electoral systems should allow all groups in society to be represented in the elected 
institution. This has frequently led to the misleading argument that all groups must be 
represented according to their statistical representation.  
 
Concentration: 
Electoral systems should guarantee the decision-making capacity of the electoral 
institution. High levels of fragmentation and a large number of party factions may be 
counter-productive and inefficient. 
 
Participation: 
Electoral systems are significant democratic instruments for making participation 
possible. This is important in relation both to input legitimacy and to political 
incumbents and parties.  
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Transparency: 
Transparency is the key aspect of the legitimacy of electoral systems. If this is 
doubted, the legitimacy of the candidate, the institution, or the political system may 
be endangered.  
 
Simplicity and the reduction of complexity: 
Ease and simplicity affect information cost and the limited resources of voters’ time. 
Elections are, firstly, a choice between different ideas and programmes and, 
secondly, a choice between parties and persons. These act as an information clue. 
 
Development of democracy: 
In new democracies, parliament and party systems are often not consolidated. 
Electoral systems can, however, provide incentives for conciliation, encourage 
crosscutting cleavages, promote parliamentary opposition and have to reflect costs 
and administrative capacity  
 
Secrecy, Universality, Equality: 
The reduction of coercion by eliminating supervision as the main threat to the 
secrecy of the ballot may be a crucial issue. Open ballot may be transparent and 
allow a better control of electoral rigging, but it allows social control and manipulation 
during the electoral act. An equal vote refers to the value of the individual vote and 
the one-man-one-vote principle. Universal suffrage refers to enfranchisement for all 
citizens. Here, denizens without proper citizenship are excluded. Voting rights for 
citizens living abroad is a different question.  
 
Freedom and Fairness: 
This freedom is an individual freedom and refers to the secret ballot and an 
avoidance of coercion. But it also refers to parties and candidates running for the 
election. Freedom of organisation and freedom of assembly are crucial for multiparty 
democracies. Rationalised access to media for governing and opposition parties are 
the main aspects of fairness of election. 
  

When analysing elections, the electoral rules, electoral infrastructure and electoral 

constitutional context have to be recognised. Electoral rules include e.g. electoral 

system (majority systems, proportional systems, mixed systems, personal vote), 
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enfranchisement, quotas (women), quorums (5 percent quorum), length of legislative 

periods, compulsory voting, counting systems, conjunction of elections.  

 

Electoral infrastructure is often wrongly viewed as pure administration of elections, 

but can often greatly influence the rate of participation, results, the democratic quality 

of elections, etc. Electoral infrastructure includes voter registration (automatic or 

mandatory), advanced voting, postal voting, proxy voting, electronic voting machines, 

and so on.  

 

Electoral constitutional context reflects basic civil and democratic rights (as defined in 

Dahl’s (1965) main characteristics of polyarchies). These are part of the political 

system but not directly part of the electoral process itself. Nevertheless these are 

important preconditions for the elections. 

 

The electoral process has also to be divided into three main phases. Firstly, there is 

a pre-election phase including the demarcation, voter registration, party registration, 

and campaigning. The interim election phase consists of the casting of votes on 

election day at the polling station and the counting of votes. Lastly, there is a post-

election phase consisting of the announcement of election result, the report by the 

electoral commission and the possible complaints, and so on.  

 

3.  SADC and elections 
 
African regional organisations and initiatives, such as the African Union (AU) and 

New Partnership for Africa’s Development (NEPAD), endeavour to ensure a high 

level of electoral participation and the transparency and integrity of the electoral 

process as a whole. The mobilisation of younger age groups is a major principle 

emanating from the AU in its Declaration on the Principles Governing Democratic 

Elections in Africa (AHG/DECL1 [XXXVIII]) and its Guidelines for African Union 

Electoral Observation and Monitoring Missions (EX/CL/35 [III] Annex II.). NEPAD’s 

African Peer Review Mechanism (APRM) besides its socioeconomic indicators 

focuses mainly on political rights and political administration (NEPAD, 2003). But, it 

has as its objectives constitutional democracy, periodic political competition and 

opportunity for choices. Here it uses the independent and effective electoral 
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commission ensuring free and fair elections as indicator. Not all SADC countries are 

part of these initiatives. But the Southern African Development Community (SADC) 

treaty (1992) and the Mauritius Protocol (2004) also describe ‘SADC Principles and 

Guidelines Governing Democratic Elections’. 

 

The SADC Treaty highlights the ‘principles of equal opportunities and full 

participation’ (SADC 1992). In Article 4 it describes ‘human rights, democracy and 

the rule of law’ as SADC targets. In Article 5 the treaty states the intention to 

‘consolidate, defend and maintain democracy, peace, security and stability’ within the 

region. In the SADC Protocol on Politics, Defence and Security Cooperation the 

democratisation process is highlighted. SADC shall ’promote the development of 

democratic institutions and practices within the territories of State Parties and 

encourage the observance of universal human rights as provided for in the Charter 

and Conventions of the Organisation of African Unity (African Union) and the United 

Nations’ (SADC 1992). Its operationalisation and framework for implementation was 

the Strategic Indicative Plan for the Organ (SIPO), which also championed regional 

democratic consolidation. 

 

In March 2001, as a result of a workshop, the SADC Parliamentary Forum (2001) 

described norms and standards for election: ‘SADC countries shall reform electoral 

institutions, abolish outdated electoral legal frameworks and minimise electoral 

disputes. The target is to strengthen the openness, freeness and fairness of 

elections’. This group is referred to in the Windhoek Declaration of Freedom of the 

Press and in the Blantyre Declaration of Gender Equality in 1997. The SADC 

Parliamentary Forum asked for a harmonisation of electoral systems to promote 

attainment of democracy, peace and security.  

  

In August 2004, at the Mauritius summit, the SADC Principles and Guidelines 

Governing Democratic Elections were adopted. All SADC member states signed the 

so-called Mauritius Protocol. This was a crucial decision, because this happened 

eight months before the Zimbabwean parliamentary election in March 2005. The 

guidelines focus on electoral principles and on the role of the SADC electoral 

observation groups ((SADC, 2004).  
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Chapter 2 of the Protocol’s guidelines describes the principles in the conduct of 

elections: 

 

• Full participation of the citizens in the political process; 

• Freedom of association; 

• Political tolerance; 

• Regular intervals for elections as provided for by the respective National 

Constitutions; 

• Equal opportunity for all political parties to access the state media; 

• Equal opportunity to exercise the right to vote and be voted for; 

• Independence of the judiciary and impartiality of the electoral institutions; and 

voter education; 

• Acceptance by and respect of the election results proclaimed to have been free 

and fair by the competent National Electoral Authorities in accordance with the 

law of the land, by the political parties.  

• Challenge of the election results as provided for in the law of the land. 

 

These principles guideline the role of electoral observation groups. The rights and 

responsibilities allow free analysis according to the standards adopted by the AU. 

The code of conduct of the electoral observers guarantees compliance to national 

laws and regulations, an impartial view and refraining from making personal and 

premature judgements to media or other actors. The guidelines focus on mutual trust 

between the observers and the observed institutions and on quiet diplomacy, which 

is quite a common characteristic of electoral observations. 

 

In August 2004, the development of the Mauritius Declaration was critical because of 

the Zimbabwean election in March 2005. The Prime Minister of Mauritius, Paul 

Béren, was cited: ‘With free and fair elections in Zimbabwe at the beginning of next 

year, we can already start preparing for the normalisation of relations between the 

SADC, the European Union and the US’. 

  

The Zimbabwean government’s bill on the electoral commission was tabled shortly 

after the Mauritius summit. Although the lack of full inclusion of all political parties, 
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influence of ministries on the commission and its vulnerability for appeal were 

criticised, this bill was seen as an adjustment towards an independent electoral 

commission (Human Rights Watch, 2004). 

 

The 2005 Zimbabwean election was regarded as a first test. SADC sent an 

observation mission led by South African Home Affairs Minister, Nosiviwe Mapisa-

Nqakula. Other observer missions from the AU, the Common Market for Eastern and 

Southern Africa (COMESA), the Non-Aligned Movement, the United Nations, the 

South African Parliamentary Mission, the South African Government Observer 

Mission – led by Labour Minister Mdladlana, as well as the ANC mission and the 

Mozambican Frelimo mission were invited. During this Zimbabwean election several 

missions from e.g. Britain, the European Union and the United States of America 

were excluded. But regional organisations like the SADC Parliamentary Forum, 

research institutes like the Electoral Institute of Southern Africa (EISA), NGOs and 

the Congress of South African Trade Unions (COSATU), the South African Council of 

Churches (SACC), and the Southern African Trade Union Co-ordination Council 

(SATUCC) were also not invited.  

 

The electoral turnout was low, but governing ZANU-PF won a safe majority. The 

SADC electoral observation groups evaluated the election as mostly free and fair. 

The opposition party complained about massive pre-electoral gerrymandering, flawed 

registration, impartial media usage by the ruling party, the hindrance of opposition 

especially by means of the media laws and free assembly restrictions and labelled 

this as strong electoral manipulation and rigging (Makumbe, 2006).  

 

4. Elections in SADC: voter turnout and legitimacy 
 
An analysis of electoral turnout in southern Africa provides a mixed picture. This 

picture is often distorted because of the use of official data only counting registered 
voters. Here, the analysis is based on the voting age population.  

 

In Namibia, Malawi and Tanzania the picture is very mixed, with ups and downs, but 

the turnout is relatively high. Namibia initially experienced a democratic honeymoon 

and had very high turnout in 2004. In Malawi, the turnout is relatively high but the 
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picture is very mixed, with ups and downs. In Tanzania there has generally been a 

low turnout in relation to the voting-age population but their registration has had a 

strong influence. In 1995, 75 per cent and in 2000 approximately 80 per cent of 

registered voters participated. In 2005, participation declined to 71 per cent. Zambia 

and South Africa experienced a real decline in participation and turnout is also low. 

Zambia had very low turnout rates. In 1991, 1996 and 2001 less than 40 per cent of 

the voting-age population cast its vote. This is not properly reflected in official data. 

But, even according to official data, because of an opposition boycott, in 1996 

Zambia faced a dramatic decline in voter turnout, which had dropped to less than 50 

per cent. In the 2006 election, however, 63 per cent of registered voters participated. 

 

Table 3: Political attitudes and voting (in %) 

 

Voter 
turnout 

 
2001-  

Quality of 
elections 

 
2005-06 

Satisfaction with 
democracy  

 
2005-06 

Angola             
Botswana         49,9 84 59 
Congo, DR        70,5   
Lesotho          61,1 79 40 
Madagascar        51,2 78 26 
Malawi          74,6 42 26 
Mauritius         83,3   
Mozambique        58,2 77 59 
Namibia          84,9 77 69 
Seychelles        97,9   
South Africa       61,4 76 63 
Swaziland         70,0   
Tanzania         70,9 79 37 
Zambia          62,4 29 26 
Zimbabwe         47,4 35 14 

Kersting, 2007: voters as percentage of voting age population;  
see also Afrobarometer, 2006: The status of democracy. Afrobarometer Round 3. Briefing 
paper N40,  
- Satisfaction with democracy 2005-2006: fairly/ very satisfied,  
- Quality of elections 2005-2006: Completely fair and free / fair but with minor problems,  
 

In South Africa’s first democratic election, in 1994, the turnout was 85 per cent. After 

this democratic honeymoon, however, voter turnout declined but stabilised, with only 

63 per cent (in 1999) and 61 per cent (in 2004) of the voting-age population turning 

out. Data on registered voters, however, give a different picture: in 1999, 89 per cent 

of registered voters were still casting their votes. 
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In Botswana, Zimbabwe and Mozambique electoral turnout is very low. In Zimbabwe, 

the influence of registration is small. But voter turnout declined from 95 per cent in 

1980 to 54 per cent in 1990 and to less than 50 per cent in 2000. In the 1996 

elections, only 32 per cent of registered voters cast their vote. In all countries the 

younger generation becomes politically apathetic (see Matlosa, 2000; Kersting, 2007, 

Afrobarometer, 2006).  

 

Is there a relation between voter turnout and the perception of the quality of 

elections? In most SADC countries the quality of elections in 2005 is regarded as 

high. So, even in countries with very low turnout (Botswana, Mozambique) and 

medium voter turnout below 70 per cent as in South Africa, the elections are seen as 

free and fair (Afrobarometer, 2006). More than three-quarters of the population 

regard the election as free and fair or as fair with minor problems. However in 

Malawi, Zambia and Zimbabwe this group is smaller. In Malawi, only 42 per cent, in 

Zambia, only 29 per cent and in Zimbabwe, only 35 per cent regard the elections as 

free and fair. This dissatisfaction is reflected in the low voter turnout in Malawi and 

significantly in low voter turnout in Zambia and very low voter turnout in Zimbabwe. 

 

Do all these factors have an influence on the legitimacy of the political system and 

the satisfaction with (electoral) democracy? Low turnout does not seem to be a 

problem in Botswana and Mozambique, because here elections are accepted as free 

and fair. In Malawi voter turnout is on a medium level but because of the 

dissatisfaction with the elections, satisfaction with democracy seems to be low. 

Tanzania is an outlier in this regard. Regime support is low, but electoral turnout is 

quite high and the elections are seen as free and fair. But in general the low voter 

turnout is significantly an indicator for low legitimacy as e.g. in Lesotho, Madagascar, 

Zambia and Zimbabwe. 

 

5.  Electoral reform debate  
 

To enhance the influence of the electorate, new electoral rules and electoral 

infrastructure are being implemented, electoral constitutional preconditions discussed 

and reform instruments implemented (see, for example, the Southern African 
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Elections Forum, 2000). Some rules and infrastructural provisions are not being 

questioned, because of long traditions in political systems. 

 

Electoral rules  
 

In SADC countries, debates on electoral reform focus on three main aspects: the 

electoral system, women quota and voting rights for citizens living abroad. Other 

aspects, like the debate on the 5 per cent quorum in Mozambique’s List-proportional-

system are specific national issues. Except for the women quota all aspects are 

politically extremely sensitive.  

 

The discourse on the electoral system itself is focusing on the first-past-the-post 

(FPTP) system as used in Botswana, Madagascar, Mauritius, Malawi, Swaziland, 

Tanzania, Zambia and Zimbabwe, on the List Proportional System used in Angola, 

Mozambique, Namibia and South Africa and on the Mixed Systems implemented as 

a Mixed Member Proportional System (MMP) in Lesotho, a Parallel System in 

Congo, and as a special case, the Block Vote System in Mauritius. These countries 

mostly use the national system at the local level. South Africa with its List 

Proportional System for national elections implemented Mixed Member Proportional 

System at the local level.  

 

The FPTP system is a majority system used mostly in African Commonwealth states. 

Majority systems like the two-round systems are used mainly in former French 

African colonies (Lindberg, 2004). The two systems are simple to understand, offer 

strong geographical representation and accountability, and lead to clear majorities. 

They may, however, exclude minorities. They also seem to result in the election of 

fewer women. Furthermore, gerrymandering can become a problem. Proportional 

representation (PR) systems, as implemented with the wave of democracy in Spain 

and Greece and with the second wave Latin America and the third wave in Eastern 

Europe and later, in South Africa, strengthen inclusiveness and allow minority 

representation (Jackman and Miller, 1995; Milner, 2001). They are seen as 

responsible for slightly higher voter turnouts. They may, however, result in weak 

geographic representation, which can reduce the accountability of members of 

parliament. Systems with artificial constituencies do not have the same effects (South 
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Africa). Because of strong party influence during nomination, they have to be 

accompanied by strong inner-party democracy. Internationally, there is a trend 

towards mixed electoral systems. Parallel systems (as in Congo 2006) have been 

introduced in Japan, Thailand and Senegal. Mixed Member Proportional Systems 

have been implemented in Mexico (in 2000), New Zealand (in 1996) and Lesotho (in 

2002). Mixed systems are seen as including the best of all worlds. These allow 

higher responsiveness for at least half of the members of parliament because of 

constitutional representation. For this number of the members the own constitutional 

legitimacy allows higher freedom and independence from party dominance. For these 

groups floor crossing is possible. They lead to less party fragmentation, higher 

inclusiveness and higher accountability. They are, however, more complicated, and 

sensitive to strategic voting. 

 

Proportional systems are regarded as producing a higher voter turnout (7% 

according to Jackman and Miller, 1995). Do electoral systems matter in Africa? 

Namibia, with its PR system, has a very high electoral turnout; South Africa has a 

relatively low one. Turnout is high in Tanzania and Malawi, with their FPTP, but low 

in Zimbabwe. Mauritius, with its complicated mixture of majoritarian multi-member 

constituencies and block votes, has a high turnout, Lesotho, which switched from the 

FPTP to MMP, a relatively low one. The level of electoral competitiveness (see 

Zimbabwe in the late 1990s), (dis-)satisfaction with the ruling government and 

sometimes aggressive (de-)mobilisation strategies are important for voter turnout. 

But, in southern Africa prevailing social milieus and cleavages are strongly related to 

the party system and strengthen party alignments. In smaller communities voting is 

seen as a social obligation.  

 

The discussion of the voting rights and voting possibilities for citizens living abroad is 

discussed intensively (e.g. in Zimbabwe and South Africa). Citizens abroad tend to 

have a higher motivation to vote, but they are often seen as more critical to the ruling 

government. But this discussion is often strongly related to the existence of postal 

voting facilities.  

 

Because of the Blantyre Declaration of 1997 on Gender Equality, southern Africa 

seems to be leading when it comes to women’s electoral rights. In some 
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Organisation for Economic and Cooperation Development (OECD) countries (France 

and Belgium for example) new quotas are strengthening the role of women and 

representatives of regional minorities in local parliaments. In 1997 the SADC summit 

committed itself to equal representation of women (SADC, 2000). The SADC 

declaration on gender postulated at least 30 per cent representation in all decision-

making bodies by 2005. In 2006 only Mozambique and South Africa had met the 30 

per cent target However Namibia and the Seychelles came close to this percentage. 

Gender quotas are being discussed in different ways in Botswana, Mozambique, 

Namibia, Tanzania and South Africa (Molokomme, 2000; Nkiwane, 2007). Some 

countries are focusing on either voluntary or compulsory democratisation within 

parties, forcing them to implement ‘zebra’ party lists. Others are focusing directly on 

quotas within parliament. These quotas seem to have little or no influence on voter 

turnout. 

 

Electoral infrastructure 
 
Reform debates on infrastructure focus on voter registration, postal or proxy voting, 

conjunction of elections and transparent processes in the polling station. In respect of 

electoral infrastructure, in all SADC countries there are problems with voter 

registration. Demography is greatly affected by migration and the HIV/Aids epidemic. 

Registration procedures are cumbersome and require personnel in large numbers 

(SADC Parliamentary Forum, 2001). Therefore registration should be a continuous 

exercise. A high level of transparency and free access for political parties and NGOs 

to control the process are seen as crucial. A national identity card could help to 

reduce manipulation, such as removal from the voters’ roll. A continuous process of 

registration or even mandatory registration could stop intimidation through political 

violence. The only countries in which there is automatic or compulsory registration 

are Angola, Lesotho and Madagascar. Links to national registration records or data 

matching with other agencies takes place only in the Seychelles. However, voter 

registration greatly influences electoral participation in Botswana, Madagascar, 

Mozambique, Tanzania and South Africa. Comparing data with the voting-age 

population, voter registration has less influence in Angola, Malawi, Mauritius, 

Namibia, the Seychelles and Zimbabwe. 
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Infrastructural instruments facilitating the electoral process are used in various 

countries. Surprisingly, Zimbabwe seems to be using a number of instruments, 

among them postal voting and advance voting, to facilitate the casting of a ballot. 

South Africa has not introduced postal voting. After extensive analysis it was argued 

that postal voting might reinforce intra-family coercion and electoral manipulation. 

The SADC Parliamentary Forum (2001) asked for proxy voting and voting facilities 

for illiterate persons, the elderly, and people with disabilities. Although worldwide 

there is a tendency towards these instruments, facilitating postal voting is not 

enhancing turnout in the SADC region (see Zimbabwe). 

 

In Malawi, Mozambique, Namibia, Tanzania, Zambia and the Democratic Republic of 

the Congo, parliamentary and presidential elections are held at the same time. In 

Zimbabwe, firstly the postponement of the 2008 presidential election to 2010 to 

coincide with the parliamentary elections was under discussion. There was no 

majority for this concept. Although the survival of the Mugabe regime is an important 

factor in this discussion, it is also argued that the conjunction of elections reduces 

electoral costs. Nevertheless, the harmonisation of the legislative period and the 

length of presidential office are not under discussion, nor is the return to a 

Westminster style parliamentary system, which was aborted in 1987 with the 

installation of a presidential system. The conjunction of elections at local, state and 

federal levels could enhance turnout because saliency in national elections is 

regarded as high. Such conjunction, however, contradicts the idea of federalism and 

could confuse voters. But, parallel elections strengthen voter turnout. 

 

The electoral infrastructure should allow for a high level of transparency and control. 

Polling stations should not be in private houses but in neutral public places, and 

ballot boxes should not be opaque and wooden but transparent. The forum also 

recommends open counting at polling stations and the immediate release of results 

and/or the sealing of ballot boxes. Polling agents should also attest to whether an 

election has been free and fair. A lack of fairness has an important influence on 

efficacy, political cynicism and on voter turnout itself. 
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Constitutional context for elections 
 
Government and the ruling party should play a neutral role, which includes not 

manipulating election dates. Public funds should, furthermore, not be misused to 

support the ruling party in elections. State-owned media should also be neutral and 

should not manipulate voters. Voter education should be impartial. The 

implementation of independent regulatory watchdogs and whistle-blowers is also 

being championed. These include boundary delimitation commissions, electoral 

tribunals and an impartial, all-inclusive, competent and accountable electoral 

commission with independent and impartial staff – in other words staff that are not 

related to government ministries and therefore do not have loyalty issues. National 

electoral bodies should be selected by a chief justice and judges and should be 

approved by parliament.  

 

6.  Conclusions 
 
It is already obvious in all SADC countries that low electoral turnout could become a 

long-term trend. Political apathy is very high in the younger age groups. Low turnout 

has consequences for, among others, the legitimacy of parliaments and electoral 

campaigns. SADC, for example, calls for not only equal opportunities in exercising 

the right to vote, non-discrimination in the registration of voters, freedom of 

association and equal opportunities for organisations but also for higher participation 

and electoral turnout. The lack of participation in certain societal groups, such as 

youth and women, however, is becoming apparent to these regional bodies. SADC, 

in its Article 5 and Principles and Guidelines Governing Democratic Elections, 

therefore encourages the empowerment of the younger generation to vote. This is 

also embedded in the charter of the AU. Broad participation and high voter turnout of 

all groups should be a guiding principle in democratic representative systems. Low 

turnout is one indicator of low legitimacy. Although there may be high legitimacy 

towards the political system, there is a need for proactive policies to strengthen 

political participation. 

 

It is impossible to find a made-to-measure electoral system that fits all countries, all 

national levels and all sizes of political communities. The size of a country, its social 
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structure and democratic maturity seem to play an important role in this regard (Dahl 

and Tufte, 1974). According to Katz (1997: 308), the best electoral system is based 

on path-dependency and goal-dependency: it is important ‘who you are, where you 

are, and where you want to go’. 

 

Political parties try to implement only those instruments which may mobilise their own 

supporters. It often seems useful to mix systems and to amalgamate strategies to 

find compromises: the MMP system as a kind of personalised proportional voting 

system seems to combine ‘the best of both worlds’. However, in South Africa and in 

Mozambique the List Proportional System gives broad representativeness. It seems 

to paralyse the constituency orientation of the members of parliaments. Unless an 

effective mechanism is found and unless political party structures and caucus 

discussions become fully democratic, the implementation of the MMP system is 

recommended. List PR can control the influence of the party hierarchy over the 

candidates’ list only if there is strong inner-party democracy, therefore instruments 

that prevent iron-law oligarchy within parties have to be found.  

 

Voter registration seems to be the main critical point when it comes to electoral 

infrastructure. The most important factor in low turnout is voter registration. It is also 

a field of manipulation, often invisible to electoral observers. To combat such 

manipulation, automatic registration or mandatory registration (see Nigeria elections, 

2007) could be a solution. With proper registration, all citizens are included and pre-

electoral manipulation can be reduced. In most countries other electoral 

infrastructure also has to be improved. Electronic voting machines – which can be 

combined with electronic registration, are already used successfully in many 

countries (India, Brazil).  

 

Finally, preconditions for fair and free election are based on democratic principles 

such as the freedom of expression and the freedom of association. The Zimbabwean 

government under international pressure has diminished these political rights and 

civil liberties mostly by enforcing its own rule of law legitimised by the ZANU majority 

in parliament. Electoral observation primarily focusing on the electoral process could 

not find serious complaints. In other African countries – not to speak of the serious 

rigging in Nigeria – there was even less freedom and the governments were not 
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defeated. Following the SADC principles of non-interference and silent diplomacy this 

positive verdict was logical. Further development of fair and free elections is critical 

for the future of SADC. This implies a redemocratisation of Zimbabwe. 

 

Apart from this, further strengthening of SADC’s democracies must lie in the 

parliaments and in devolution of powers towards the local level, the empowerment of 

local capacities and the development of local democracies, relying also on local 

referendums and local political representation. 

 

Convergent electoral systems are not necessary for regional integration. European 

Union and other regional integration do not have convergent electoral systems. A 

convergent electoral system is also not a precondition for voter turnout. In southern 

Africa, different electoral systems produce different voter turnout. But convergence in 

the electoral system and – more important – in the electoral infrastructure may 

enhance the quality of elections and democratisation. Learning from the regional best 

practice is necessary for democratisation which seems to be a precondition for the 

economic future of SADC. 
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Democracy and development in the southern and eastern African regions 
 

Willie Breytenbach 

 
Abstract 
 
The purpose of this chapter is to assess the link between democracy and development. 

It will correlate socioeconomic indicators (the UN’s Human Development Index – HDI – 

And per capita incomes) with democracy trends (mainly Freedom House 

classifications) in all 14 SADC states as well as in seven selected ones from the East 

African region. These 21 states are compared by juxtaposing these indicators and 

trends into nine categories: high, medium and low HDI; and free, partly free and not 

free political systems. Sub-Saharan Africa’s five surviving older multiparty systems 

since independence are analysed and compared according to the same criteria in order 

to set appropriate benchmarks in terms of socioeconomic and freedom correlations for 

these electoral democracies. These are Senegal, Mauritius, Botswana, Zimbabwe and 

Namibia (Zimbabwe is the only one rated ‘not free’, despite regular elections). With the 

exception of Senegal, the other four are also southern African states, all being 

members of SADC, the only regional organisation in Africa that has its own protocols 

on democratic elections. In this paper the 21 states of the southern and east African 

regions are ranked and compared according to the above indicators. Significant 

correlations are made. Southern African states are amongst the most affluent and most 

democratic on the continent. What comes first: development or democracy? The 

ultimate finding is that the most democratic nations are also the most affluent. Only few 

of the least developed (e.g. Ghana in West Africa, and Lesotho in southern Africa) are 

also politically free, which implies that democracy can exist at any level of 

development. Although some of the poorest are not necessarily the most unfree, the 

freer nations are almost always the richer ones. This is where democracies survive and 

endure the best. They also integrate better regionally, as they have markets to share. 

 

1. Introduction 
 

The southern and eastern African regions exhibit a great variety of systems 

democratically and developmentally. This paper will not ask why these great 

variations occur. It will investigate whether there are correlations between democracy 

and development, and if so, what the patterns are. But first, some assumptions are 
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made about democracy, and secondly, about development after which the 

methodology for reaching these correlations will be discussed. 

 

For the definition of democracy, four assumptions were made. Firstly, that without 

appropriate state institutions (and freedoms), democracy is not possible: ‘no state, no 

democracy’ (Linz and Stepan, 1996: 14); secondly, without favourable 

socioeconomic conditions, democratic institutions are unlikely to endure or survive 

and consolidate: ‘once a country has a democratic regime, its level of economic 

development has a very strong effect on the probability that democracy will survive’ 

(Przeworskiet al., 1996: 40-41); thirdly, that there are degrees of democracy: 

’Therefore, it might be sensible to establish a category of semi-democracies to 

separate democracies from non-democracies’ (Vanhanen, 1997: 41); and fourthly, in 

line with the thinking of Adrian Leftwich (2000: 14-17) and Thomas Carothers (2002: 

14-17), that transitions away from dictatorial rule are not the same as 

democratisation, or more specifically, the survival of democracy is not yet the 

consolidation of democracy (Leftwich, 2000: 134). Consolidation occurs when 

democracies endure and are not susceptible any more to breakdowns (see Schedler, 

1998: 94). Many authors have come to link the endurance and therefore the ultimate 

consolidation of democracy to economic and social factors as well. 

 

In this paper no empirical research is done to establish the levels of democracy or 

development in the regions under consideration. The data generated by Freedom 

House and the United Nations Human Development Index is used. Where applicable, 

the data of Afrobarometer is also used. 

 

On the usefulness of Freedom House rankings, Peter Meyns (2000: 86) argued that 

the Annual Surveys of Freedom House can be used for this purpose. Firstly, it covers 

substantially all states, and secondly its reports have been published annually (since 

1972) so that comparisons may be made to indicate advances and setbacks. 

Commenting on the usefulness of these annual surveys, Nicolas Van de Walle 

(2002: 68) writes that the classification of regimes by Freedom House is ‘roughly 

correct’: ’free’, ’partly free’ and ‘not free’. Many other authors (e.g. Joel Barkan, Larry 

Diamond, Steven Fish, Robin Brooks, Michael Bratton, Robert Mattes and Gyimah-

Boadi) also use Freedom House and by implication, find Freedom House’s qualitative 
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distinctions between various types of democracies useful. Likewise, Andreas 

Schedler (1998) does not use Freedom House, but his classification of political 

systems into authoritarian, electoral, liberal and advanced democracies underscores 

the assumption that there are indeed levels of democraticness.  

 

In the most recent of those studies cited above, Bratton, Mattes and Gyimah-Boadi 

(2005: 16-19) classify Africa’s more than 50 states into five types, namely unreformed 

autocracy (e.g. Swaziland and Sudan) and liberalised autocracy (e.g. Zimbabwe and 

Angola) – presumably ‘not free’, then what they call ambiguous (e.g. Nigeria and 

Zambia) followed by electoral democracy (e.g. Ghana and Namibia) – all presumably 

‘partly free’, and liberal democracy (e.g. Mauritius, South Africa and Botswana), 

presumably ’free’. Using the work of Marshall and Jaggers of the University of 

Maryland, Philip Nel (2005) also settled on three categories: authoritarian, semi-

democratic and democratic. 

 

The above approach is not a measurement of performance. It also does not measure 

or rank what Linz and Stepan (1996) refer to as behavioural or attitudinal levels of 

democracy. This omission might be the weakest link of our multivariate approach 

which is minimalist, but goes further than institutions only. However, the data 

researched by Afrobarometer will be used where appropriate, as indicated above. It 

conducted three surveys in Africa between 1999 and 2001, between 2002 and 2003 

and between 2005 and 206, on public opinion, democracy and market reform 

(Bratton et al., 2005). These covered most countries in southern Africa, some in 

eastern Africa and some in western Africa. 

 

The criteria for development are likewise borrowed from elsewhere. The United 

Nations generated the human development index that takes into account per capita 

income based on purchasing power, adult literacy and life expectancy. This index 

has been published annually since 1964. It captures affluence, educational standards 

and the quality of public health. 

 

The link between development and democracy was not always assumed. 

Schumpeter (1947) and Lipset (1959) were among the first in the behavioural 

sciences who posited such notions. Barrington Moore (1996) points at the 
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significance of the middle class. Moore published his influential work on the role of 

classes in the making of the modern world – he was dismissive about peasants as 

modernisers but was convinced that the middle class is key not only to 

modernisation, but to democracy as well. For him, democracy was a dependent 

variable: it depended on the capitalist middle classes for endurance, hence his 

dictum, ‘No bourgeoisie, no democracy’ (1996: 418). But these are not preconditions, 

at best ‘favourable conditions’ (Berg-Schlosser, 2006: 53). 

 

Przeworski et al. (1996) as well as Leftwich (2000) are among those authors who 

systematically linked these dimensions. For Bratton and Van de Walle (1997), this is 

the basis of their ‘multivariate model’. The Leftwich thinking shows great similarity to 

this model. 

 

Przeworski et al. analysed and compared 135 countries worldwide (using data for 

1990) and concluded that economic development determines the probable survival of 

democracies (for example, that per capita incomes above $6000 make democracies 

’impregnable’; and that democracies are ‘fragile’ when per capita incomes are $1000 

or lower); that economic growth is good for democracy; and that income inequality 

has to be reduced because democracies are more likely to survive when they do. 

The overall point is that poverty is an obstacle. As 1990 was the basis for the 

Przeworskian data, Table 2 hereunder is an attempt to adjust these benchmarks to 

conditions about fifteen years later. 

 

Clearly there are favourable and unfavourable conditions for democracies to survive, 

let alone, endure. Which comes first, democracy or development, is still a moot point. 

Amartya Sen (1999: 3-16) and Richard Talbott (2003: 77) argue that it must be 

democracy. Sen (1999: 3) writes that ’development can be seen as a process of 

expanding the real freedoms that people enjoy’. Van de Walle (2002) and Richard 

Joseph (2003) argue that although democracy comes first, it could occur at any level 

of development – in other words, being poor does not necessary dictate that people 

shall be unfree. But being free would be very favourable for development. 
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As pointed out earlier, there are differences between transition and democratisation, 

and between democratisation and consolidation – when democracy becomes the 

‘only game in town’. 

 

Our methodology juxtaposes the three HDI categories with the three Freedom House 

categories in a model where correlations are easily understood (see Figure 1). 

 

Figure I 
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The assumptions and methodologies set out here are consistent with core aspects of 

the seminal work of Bratton and Van de Walle (1997) who proposed a ‘multivariate 

model’ (1997: 149-158; 186-192; and 221-232) for the assessment of democratic 

consolidation. The Leftwich thinking (2000) is closely related. But he makes a 

distinction between survival and endurance. His is a minimalist model dealing with a 

minimum number of independent variables ranging from some institutional to some 

socioeconomic variables. The specific variables include multiparty elections (regular, 

free and fair, and with opposition cohesion) as well as economic factors (e.g. per 

capita income, adult literacy and a sizable middle class), as we also do. But they also 

include the international context, the institutional legacy, and civil society.  Ours is 

therefore even more minimalist than theirs. However, our model takes cognisance of 

per capita income, adult literacy and urbanisation rates which give an indication of 

the potential for middle classes and civil society, without assessing these. In one 

way, ours is therefore more specific, and that is the use that we make of Freedom 

House rankings that assess not only political rights (eg, multiparty elections) but civil 

liberties (e.g. the freedom of association, media freedom and property rights) as well 
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(see Tables 2 and 3). Again, these factors are not measured, but the assumption is 

made that these are accounted for in Freedom House rankings. 

 

The benchmark states: five surviving multiparty systems 
 
Africa’s more than 50 independent states show great variety and do not fit into a 

single classificatory model as demonstrated by Diamond, Bratton, Mattes and 

Gyimah-Boadi and many others. There are different degrees of democracies and 

semi-democracies, different levels of freedom, different levels of human 

development, and specifically, different levels of per capita income. Neither are all 

equally durable, as some have lasted since independence before the end of the Cold 

War and others regressed into authoritarian regimes. Andreas Schedler (1998: 94-

96) is one of many authors who alludes to the possibility of ‘breakdown’ and ‘erosion’. 

Thomas Carothers (2002: 16) maintains that during the ‘heady early days of the third 

wave’, the preconditions for democracy were ‘enthusiastically banished’. But he is 

calling for a return of such assumptions, as we are also doing, beginning with the 

Przeworski and Leftwich criteria as they were also reflected in the multivariate model 

of Bratton and Van de Walle: in our case HDI rankings, per capita income, adult 

literacy and urbanisation are correlated with Freedom House classifications of 

political rights and civil liberties. 

 

Sub-Saharan Africa produced only five states where multiparty systems survived 

either since independence, or for at least four or more elections. They are Senegal, 

Botswana, Mauritius, Zimbabwe and Namibia (see Table 2). As pointed out before, 

democratic survival should not be confused with endurance or consolidation. 

 

What these five states have in common is the holding of regular elections – from 

Senegal (since 1966) to Namibia (since 1990) – and without interruptions. None of 

them had any military coups, although Zimbabwe is an example of the erosion of 

rights and liberties. Political rights and civil liberties are therefore what distinguishes 

them from the rest of sub-Saharan Africa. To be sure, Benin, Cape Verde, Ghana, 

Lesotho and South Africa are nowadays also rated as ‘free’ by Freedom House, but 

have not had uninterrupted elections from before 1990, disqualifying them as older 

‘benchmark states’, which we shall focus on. 
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Amongst the five benchmark states of older multiparty systems, only one is (has 

become) ‘not free’, and this is Zimbabwe. If Senegal therefore proved that lower 

levels of development are not deterrents to surviving democracies, then Zimbabwe 

proves that regular elections – the common denominator in this group, do not 

necessarily guarantee freedoms.  

 

Michael Bratton (1998: 52) postulates that while you can have elections without 

democracy, you cannot have democracy without elections. Bratton says elections are 

necessary but not sufficient to constitute democracies. What is sufficient, is not the 

quantity but the quality and meaning of elections – plus adequate civil liberties such 

as press freedom, as well as favourable socioeconomic conditions that could 

contribute towards endurance. 

 

The question of colonial legacy seems relevant as only one (Senegal) was formerly 

French, and none were Portuguese. This suggests that the British approach to 

institution building during colonial times might have been a positive legacy. The other 

commonality is that all five countries have rather small populations with Zimbabwe 

the only one with a population of more than 10 million. In line with the thinking of 

Lipset (1959), who wrote about the social bases of democracy, and Bratton and Van 

de Walle (1997) on a multivariate model that does the same, we opt, as explained 

above, for a combination of the UN Human Development Index, per capita income, 

adult literacy and urbanisation (the only variable excluded from the multivariate 

model). The inclusion of urbanisation is justified because it may reveal the potential 

for urban-based civil society as well as middle classes, mainly in the cities. Barrington 

Moore was convinced that middle classes are the defining characteristic of all 

modern democracies. 
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Table 2:  The social bases of surviving multiparty systems (‘electoral 
democracies’) since independence 

Per capita 
Income Independence 

Dates 
Population 

2003 
HDI 
2006 2001 2005 

Adult 
Literacy 
(2004) 

Urbanisation 
(2001) 

Freedom 
House 
Rating 
(2006) 

Senegal 
(1960) 10 million Low (156) $480 $700 39% 47% Free (2,5) 

Botswana 
(1966) 1,7 million ML (131) $3100 $5590 81% 49% Free (2) 

Mauritius 
(1968) 1,8 million H (63) $3840 $5250 84% 42% Free (1,5) 

Zimbabwe 
(1980) 13,1 million L (151) $480 $350 90% 36% Not Free 

(6,5) 
Namibia 
(1990) 2,0 million ML (125) $1960 $2990 85% 31% Free (2) 

Average 
Lowest (free) 5,7 million 

1,7 million 
ML (125) 
Low (156) 

$1972
$480 

$2996
$700 

76% 
39% 

41% 
31% 

Free 
- 
 

Sources: Development Bank of Southern Africa. 2003. Development Report 2003: Financing 
Africa’s Development. Halfway House; Freedom House. 2006. Freedom in the World. New 
York; UN Human Development Report 2006. New York. World Bank. 2007. World 
Development Indicators. Washington. 
 

The typical profile of an African multiparty system (data from 2003-2006) is therefore 

as follows: 

 

1. It is likely a former British colony (three of five were British). 

2. The population size is rather small – with a average of only 5,7 million (much 

smaller than the African average of about 12 million per state): the bigger the 

population the lower the HDI and income. 

3. The human development index for the five states concerned falls below the 

‘high’ rank (with the exception of Mauritius), with only Namibia and Botswana in 

the low ‘medium’ rank, and only Senegal and Zimbabwe in the ‘low’ category – 

with Zimbabwe deteriorating and Senegal slightly improving. The average is 

therefore somewhat higher than the ‘low’ level, but beneath the ‘high’ level – 

certainly not a ‘favourable’ HDI profile. 

4. The average per capita income is $2996, with Botswana highest at $5590, and 

Senegal the lowest of the ‘free’ nations at $700. The average of the free nations 

was $2996 as opposed to $1792 in 2001, both of which comfortably 

outperformed the Przeworskian ‘fragile’ level of $1000 in 1990, but remain well 

below the ‘impregnable’ level of $12 000, even before adjustments for inflation. 

The point is: lower levels can survive provided there is growth. The lowest is 
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Zimbabwe with $350 (down from $480), but its rating is ‘not free’. Is Zimbabwe 

getting poorer because of the demise of civil liberties; or has it become more 

undemocratic because it became poorer?  

5. Adult literacy seems more crucial than urbanisation, as the average literacy rate 

for the five countries is 76%, about 35% higher than the African average 

urbanisation rate of only 41%. In this context the figure for Senegal is 

exceptionally low at only 39% and for Zimbabwe the highest at 90% –  which 

indicates that Zimbabwe’s problems are perhaps more political than social at this 

stage. 

6. Urbanisation levels are generally much lower than literacy levels: an average of 

only 41%, with Botswana the highest at 49% and Namibia the lowest at 31%. 

Higher literacy, linked with higher urbanisation could point towards favourable 

conditions for working classes, middle classes, and civil society, to exist. But of 

particular significance is the fact that the literacy rates for Zimbabwe, Namibia, 

Mauritius and Botswana (all above 80%) are much higher than the urbanisation 

rates for these countries (none above 49%). These differences point to 

significant literacy in rural areas as well which is favourable for democracy. 

7. The weakest links in this list are Senegal with lowest literacy, Namibia with 

lowest urbanisation and Zimbabwe with lowest per capita income and also ‘not 

free’. Zimbabwe is also the only one where per capita income has declined – an 

obstacle for democratic survival, let alone, democratic endurance, according to 

Przeworski (1996) and Leftwich (2000).  But its literacy level is a huge positive. 

 

As far as is known, the per capita income variable is the only for which authors have 

defined thresholds. If the $1000 level or lower was ‘fragile’ according to Przeworski 

(1996) in 1990, what is it today? In his assessment of the affluence levels of the 

world’s ‘free’ nations according to the Freedom House rankings for 2003, Karatnycky 

(2004: 83) puts the figure at $2960. The average for the five benchmark states in 

sub-Saharan Africa in the same year (2003) was about $900 lower at $2034. Our 

average for 2005 was $2996, quite close to the Karatnecky figure for 2003. But the 

average per capita income for southern and eastern Africa’s five free nations was 

$3910 in 2005 (see Table 4), which may indicate that Przeworski’s figures for 1990 

(published in 1996) are outdated and that current averages should be between 

$2996 and $3910 for surviving multiparty systems. This would also be in line with 
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adjustments for inflation since 1990. For enduring democracies the figures must be 

even higher (the average for Botswana, Mauritius and South Africa is $5203). 

 

How does the rest of sub-Saharan Africa, especially southern and eastern Africa 

compare? 

 

Institutional trends in southern and eastern Africa (Table 3) 
 
In 1989 (when the redemocratisation trend emerged in Africa), the SADC region had 

only three multiparty states: Mauritius, Botswana and Zimbabwe. Given its unfree 

rating, the latter is an example of ‘erosion’ and ‘breakdown’. In 2006, the free 

countries according to Freedom House were Mauritius, South Africa, Botswana, 

Namibia and Lesotho; the partly-free countries were Zambia, Tanzania, Madagascar, 

Mozambique and Malawi; and the not-free countries were Swaziland, Zimbabwe, 

Angola and DR Congo. The single party states in this region decreased from eight to 

zero during this period (excluding Swaziland which may be regarded as a no-party 

state). South Africa became a fully fledged electoral democracy in 1994, whereas 

only the DR Congo and Swaziland remained non-electoral autocracies. But the DRC 

held elections in 2006/7. Zimbabwe deteriorated from partly free in the 1980s to not 

free since 2000. According to Afrobarometer (2004: 30) the support for democracy 

was highest in Botswana, and was far lower in Namibia, Mozambique and Lesotho. 

 

In the seven non-SADC states in East Africa, the profile is much more unfavourable. 

There is not a single ’free’ nation, with only four ‘partly free’, namely Burundi, 

Ethiopia, Kenya and Uganda. The trends improved only in Burundi and Kenya. In 

Ethiopia and Uganda trends declined. The big picture therefore, suggests that these 

nations are not unfree because they are poor, but they may be poor because they 

are not free. 

 

If a country has to have experienced at least one electoral turnover in order to be 

classified as a democracy as argued by Przeworski et al. (2000), then Zambia, 

Malawi, Kenya and Mauritius are this region’s only democracies. Not having had a 

single turnover, Botswana, South Africa and Namibia, could therefore not be 

classified as democracies in terms of this argument. But classifying the latter three as 
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non-democracies despite their higher freedom and HDI rankings than the first four 

mentioned – with the exception of Mauritius, just does not make sense. Huntington’s 

‘two-turnover test’ (1991) for being a consolidated democracy, therefore looks like a 

much more realistic proposition than the single turnover argument. Of the four that 

have had at least one turnover, only Mauritius has had two turnovers. Scoring best 

for per capita income and HDI ranking, and being rated as free, makes it the best 

candidate by far for being regarded as southern and eastern Africa’s most 

consolidated democracy. 

 

In the eastern African region under discussion the picture is much bleaker. Only three 

countries had multiparty systems by the mid-nineties: Kenya (1992), Burundi (1993) 

and Ethiopia (1995). By 2003, Kenya had one turnover, improving the trend in that 

country. 

 

Although there are regular elections in Uganda, these are ‘choiceless’ elections as 

multiparty contestation has not been allowed since 1986 (Ahluwalia and Zegeye, 

2000: 136). Proposals for a multiparty system are now under consideration (Kannyo, 

2004: 125-136). But it is rated, together with multiparty Kenya, Burundi and Ethiopia 

as ‘partly free’. Significantly, Kenya had one turnover when the government of Daniel 

Arap Moi was outvoted and Mwai Kibaki became president in late 2002. Its ratings for 

civil liberties and political rights, as a result, improved considerably, making this the 

best in the East African region with a rating of ‘partly free’.  

 

It is clear from the above that multiparty systems have made a major comeback in 

the regions under consideration. The profile for southern Africa is also much better 

than for eastern Africa. But moves away from authoritarian rule were not necessarily 

towards liberal democracy and freedom. This underlines the validity of the distinction 

between mere survival and democratic endurance. Angola, the DR Congo and 

Ethiopia illustrate this point. The general pattern prevails, namely that the freest are 

also the richest, but some of the richer states are not necessarily the freest as in the 

cases of Swaziland and Angola. 

 

Then there are multiparty states where freedoms have eroded significantly of late, as 

in Zimbabwe, and to a lesser extent in Malawi which went from ‘free’ to ‘partly free’. 
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But despite this, regular and free and fair elections remain important yardsticks for 

positive trends as is the case in Malawi where elections remain competitive, but not 

in the case of Zimbabwe where regular elections are neither free nor fair. The 

apparent lesson here is that although there cannot be a democracy without elections, 

elected governments hold no guarantee that civil liberties will endure, as the above 

cases indicated. Poverty is therefore not a disqualification, but an obstacle as argued 

by Leftwich. Chances improve where human development takes place. 

 

The Southern African Development Community (SADC) is the only regional 

organisation in Africa with principles and guidelines on democratic elections. The 

SADC Parliamentary Forum adopted norms and standards for election observation in 

2001. In 2002, these were augmented by the adoption in Durban by the African 

Union of the Declaration on the Principles Governing Democratic Elections in Africa. 

These principles are non-binding on AU members. Then in August 2004 SADC 

adopted the Mauritius Protocol on principles and guidelines governing democratic 

elections (Matlosa, 2005: 15-17). It might have been targeted at the Zimbabwean 

parliamentary elections scheduled for March 2005. Meanwhile it became clear that 

the Zimbabwean government had not implemented desired electoral reforms or 

removed legal obstacles making the rules fairer for the opposition to contest 

elections. The erosion of press freedom continued while food was used as a weapon 

during the campaign (Sparks, 2005). The African Union also criticised human rights 

abuses. The SADC Observers Mission was one of the few outside organisations 

allowed into the country to observe the elections. With the election day (one day 

only) being violence free, the verdict was that the exercise was ‘credible’. 

 

In 2004, five SADC states held elections: South Africa, Malawi, Botswana, Namibia 

and Mozambique. Zambia held elections in 2006. All were acknowledged as fair and 

free. But at least four states are characterised by ruling parties winning by margins 

bigger than two-thirds, namely Tanzania where the Chama Cha Mapinduzi (CCM) 

party holds 87% of the seats in parliament (last election in 2000); in Botswana where 

the Botswana Democratic Party (BDP) holds 77,2% of the seats in parliament but 

only 52% of the votes (last election in 2004); in Namibia where SWAPO holds 76,4% 

of the seats in parliament (last election in 2004); and in South Africa where the 

African National Congress (ANC) holds 69,6% of the seats in parliament (last 
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election in 2004). These cases (together with Ghana, Mali and Cape Verde), are all 

characterised by dominant parties (Van Cranenburgh and Kopechy, 2004: 285), 

making it almost impossible for the incumbent party to lose an election. In such 

cases, there is no ‘electoral uncertainty’ any more, perhaps due to the absence of 

opposition cohesion. The same applies to Zimbabwe which held elections in 2005. 

Here the ruling party, according to the official results in an election which many 

observers perceived to be less than free or fair, obtained 78 of 120 elected seats, or 

65% of the seats. But after 30 nominated seats all went to the ruling party, 

ZANU(PF), the seats tally went to 108 out of 150, or 72% of the total (which is 

sufficient to amend the constitution). Despite the ruling party holding 87% of the 

seats in Tanzania, voters were satisfied that their representatives did a good job 

(Afrobarometer, 2006: 16). 

 

Then follows Mozambique where Frelimo obtained 63,7% of the vote in 2004; 

Lesotho where the Lesotho Congress Party (LCD) obtained 54,9% of the vote in 

2002 (after much turmoil during the elections of 1998); Mauritius where the ruling 

MSM/MMM/PMSD alliance obtained 52,3% in 2000; and two states where the ruling 

parties failed to obtain initial majorities are Zambia where the Movement for 

Multiparty Democracy (MMD) obtained about 43% in 2006 and Malawi where the 

ruling United Democratic Front (UDF) obtained only 25% of the seats and its 

president only 35% of the presidential vote in 2004 – the opposition Malawi Congress 

Party (MCP) actually obtained more support (30%) in the 2004 elections, but failed to 

form a winning coalition afterwards. Malawi and Zambia are therefore the only 

countries in the region where the ruling party lacks majority support. Whether this 

kind of electoral uncertainty – where alliances are formed – is good for democracy, is 

unsure, because the outcome is confusing. According to Afrobarometer (2006: 14) 

only 29% of Zambians thought their elections were credible, which makes one think. 

 

In another SADC state, Malawi, the former president (Bakili Muluzi), after much 

protestation by opposition parties and civil society decided against a Third Term, in 

2004. In Zambia, the Third Term Movement was also abandoned in 2001. The only 

country where a Third Term was approved is Namibia. By 2004 the Third Term 

movements came to an end. Freedoms improved in Zambia, Tanzania, Mauritius, 

Lesotho, DR Congo and Angola despite deteriorations in human development 
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rankings in all of them, except in Mauritius (Table 3) where HDI increased. Today 

Lesotho is the poorest of the ‘free’ nations in Southern Africa (with per capita of 

$950), although not as poor as Ghana (HDI 138th but per capita of only $450) which 

must be the poorest free nation in Africa. 

 

In the Afrobarometer Survey (1999-2001) on the attitudes to democracy, the public 

opinions in Malawi, South Africa, Tanzania, Zimbabwe and Zambia were the most 

positive in the regions concerned. On the other hand, the lowest ranked in the 

relevant regions were Botswana, Uganda, Namibia, and in last position, Lesotho. But 

in 2002-2003, the support for democracy was highest in Botswana, and in 2006 

voters in Tanzania were the most satisfied (Afrobarometer, 2006). The fact that 

Malawi and Zambia were ranked higher than Namibia could be understood in the 

light of the outcome of the Third Term debate. At the time when the survey was done, 

Lesotho was in great turmoil, reflecting the democratic disappointments at the time. 

 

Developmental trends in the southern and eastern African regions 
(Tables 3 and 4) 

 
If the sub-Saharan benchmark for enduring multiparty systems is ’free’ and with a 

average per capita income of $2996 characterised by a relatively small population 

(average 5,7 million people) and a relatively high adult literacy of 76%, then the 

prognosis for the seven states in eastern Africa is dismal, with Kenya faring the best 

with a per capita income of $540, a bit higher than Ghana but much lower than 

Senegal (with $700). Kenya also has the highest literacy rates in the East African 

region but urbanisation is low. Since the demise of Arap Moi, reforms under Mwai 

Kibaki earned Kenya ‘partly free’ status, but for how long is unsure as poverty 

remains an obstacle. 

 

Southern African states are generally more affluent than eastern African states. Five 

countries have per capita incomes of more than $1000 (Przeworski’s old 

benchmark), namely Botswana, Mauritius, South Africa, Namibia and Swaziland 

(none in East Africa). Swaziland with a relatively high ($2280) per capita income is 

the only one ranked as ‘not free’. In 2005, three had incomes higher than the $2996 

benchmark as indicated in Table 2, namely Botswana, Mauritius and South Africa. 
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Compared to Namibia and Lesotho, Swaziland and Sudan are sufficiently affluent to 

democratise and for democracy to survive, but their traditional oligarchy and 

authoritarian regimes suppress political rights and civil liberties. On the other hand, 

Lesotho is ’free’, but relatively poor ($950) which proves that affluence cannot be a 

precondition for freedom. However, the data also indicates that democracies endure 

much better in conditions of affluence and growth than in poverty. If the benchmark 

average of $2996 rather than Przeworski’s outdated $1000 is taken as an indicator, 

the outlook is bleak, as only South Africa, Botswana and Mauritius are higher than 

this average (with Namibia just below), but still far below Przeworski’s impregnable 

level of $12 000 (before adjustments). Botswana topped the list for per capita income 

at $5590, higher than Mauritius ($5250), South Africa ($4770) and Namibia ($2990). 

But Botswana’s HDI rank comes in fourth, after Mauritius, South Africa and Namibia. 

The reason for Botswana’s higher per capita income is the worldwide commodity 

boom. The reason for its lower HDI is the drastic drop in life expectancy to only 34,9 

years as a result of the high HIV infection rate that stands at 38,6% of the population. 

Botswana is therefore a useful case study to assess whether the HIV/Aids epidemic 

threatens the survival of democracies. Some theoretical assumptions about the link 

between democracy and development might suggest that it is indeed the case. 

 

The bulk of states in the regions under consideration is poor, with 12 having per 

capita incomes of less than $1 per day, i.e. less than $365 per annum. They are 

Madagascar, Uganda, Zimbabwe, Tanzania, Rwanda, Mozambique, Eritrea, Malawi, 

Burundi, DR Congo and Ethiopia. Angola and Sudan (with oil revenues) are higher 

than $365, but not free. But Sudan falls below the $700 benchmark (Senegal) for the 

poorest, but longest surviving ‘free’ nation in sub-Saharan Africa. Except for Ghana in 

West Africa and Lesotho in Southern Africa, all Southern and Eastern African poorest 

nations are either ’not free’, or at best, ’partly free’. Being rich, therefore, seems to 

depend on some level of freedom, not just political rights, but also civil liberties. 

 

Ten of the 21 countries have adult literacy rates higher than the average 76% for the 

benchmarkers: Zimbabwe, South Africa, Mauritius, Lesotho, Kenya, Botswana, 

Namibia, Swaziland, Zambia and Tanzania. Their literacy rates may therefore be 

regarded as relatively favourable. Only Ethiopia has a percentage less than 39% 

which was the lowest of the five older multiparty systems. The other lowly ranked 
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nations are Angola and Mozambique, slightly better than Ethiopia. But the political 

history of Ethiopia testifies of so many breakdowns that one wonders about 

endurance in the longer run: this is an African state perennially at war with itself. 

 

On urbanisation, only South Africa, Botswana and Mauritius have percentages higher 

than 41% (the average for the benchmarkers) with Zambia, Sudan and Zimbabwe 

not far behind. The urbanisation rates for the first three may therefore be regarded as 

relatively favourable. But Madagascar, Lesotho, Swaziland, Eritrea, Ethiopia, Malawi, 

Uganda, Burundi and Rwanda have urbanisation rates lower than the 31% for 

Namibia, the lowest of the benchmarkers. Apart from Lesotho and Swaziland with 

their higher per capita incomes, the prospects for democratic survival, let alone 

consolidation, among the rest must be bleak. Their levels of human development are 

just too low, according to the assumptions made in this paper. 
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Table 3:  Southern & Eastern Africa: HDI Ranking, Per Capita Income, Urbanisation, Adult Literacy and Freedoms 
               Freedoms - Freedom House 

    HDI Ranking Per capita Adult 
Literacy 

Urbani- 
sation Civil Liberties Political 

Rights Rating Trend 

SADC States 2000 2006 Rank Trend 2005 Rank 2004 % 2001 % 1996 2006 1996 2006 2006   
1 Angola 160 161 Low Down $1410 6 67 35 6 5 6 6 Not free Better 
2 Botswana 122 131 ML Down $5590 1 81 49 2 2 2 2 Free Same 
3 DR Congo 152 167 Low Down $170 20 67 - 6 6 7 6 Not free Better 
4 Lesotho 127 149 ML Down $950 7 82 29 4 3 4 2 Free Better 
5 Madagascar 141 143 Low Down $290 13 71 30 4 3 2 3 Partly free Same 
6 Malawi 163 166 Low Down $160 18 64 15 3 4 2 4 Partly free Worse 
7 Mauritius 71 63 High Up $5250 2 84 42 2 2 1 1 Free Better 
8 Mozambique 168 168 Low Same $310 16 46 33 4 4 3 3 Partly free Same 
9 Namibia 115 125 ML Down $2990 4 85 31 3 2 2 2 Free Same 
10 South Africa 103 121 MH Down $4770 3 82 58 2 2 1 1 Free Same 
11 Swaziland 112 146 ML Down $2280 5 80 27 5 5 6 7 Not free Worse 
12 Tanzania 156 162 Low Down $340 12 69 33 5 3 5 4 Partly free Better 
13 Zambia 153 165 Low Down $500 10 68 40 4 4 5 4 Partly free Better 
14 Zimbabwe 130 151 Low Down $350 8 90 36 5 6 5 7 Not free Worse 
Non-SADC States               
15 Burundi 170 169 Low Up $100 19 59 9 7 5 7 3 Partly free Better 
16 Ethiopia 171 170 Low Up $160 21 42 16 5 5 4 5 Partly free Worse 
17 Eritrea 159 157 Low Up $170 17 52 19 4 6 6 7 Not free Worse 
18 Kenya 138 152 Low Down $540 9 74 34 6 3 7 3 Partly free Better 
19 Rwanda 164 158 Low Up $230 15 65 6 6 5 7 6 Not free Better 
20 Sudan 143 141 ML Up $640 11 61 37 6 7 6 7 Not free Worse 
21 Uganda 158 145 ML Up $280 14 67 14 4 4 4 5 Partly free Worse 
Sources: UN Development Programmes. 2000 and 2006. Human Development Index 2000 & 2006. New York, Oxford University Press;  
DBSA 2003. Development Report 2003. Development Bank of SA, Halfway House;  
Freedom House. 1996 and 2006. The Annual Survey of Civil Liberties and Political Rights. New York;  
and World Bank. 2007. World Development Report 2005. Washington DC. 
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Table 4 
Southern and eastern Africa: correlations between HDI and freedoms 

 High - - 1. Mauritius 
($5250) 

 
 High 
 
Medium 
 
 
 
 
 
 
 Low 
 

 
 
 
 
 
 
 
- 
6. Sudan 
 ($2280) 
 
8. Swaziland 
 ($2280) 

- 
 
 
 
- 
 
- 
5. Madagascar 
 ($290) 
 
7. Uganda 
 ($280) 

 
 
2. South Africa 
 ($4770) 
3. Namibia 
 ($2990) 
4. Botswana 
 ($5590) 
- 
 
- 
 

(UN) 
HDI 
2006 
(ranked 
according to 
per capita 
income (2005) 
but classified 
into UN HDI 
categories) 

Low 

 
- 
10. Zimbabwe 
 ($350) 
- 
12. Eritrea 
 ($170) 
 
13. Rwanda 
 ($230) 
 
14. Angola 
 ($1410) 
 
- 
 
- 
 
18. DR Congo
 ($120) 
 

 
- 
- 
11. Kenya 
 ($540) 
- 
 
 
- 
 
 
- 
15. Tanzania 
 ($340) 
16 Zambia 
 ($500) 
17. Malawi 
 ($160) 
- 
 
19. Mozambique 
 ($310) 
20. Burundi 
 ($100) 
21. Ethiopia 
 ($160) 

  
9. Lesotho 
 ($950) 
- 
 
- 
 
 
- 
 
 
- 
- 
 
- 
 
- 
 
- 
 
- 
 
- 
 
- 
 

 Average $742 $297 $3910 
 

 
Not Free 
7 & 6 
Undemocratic 

Partly Free 
5, 4 & 3 
Semi-Democracies 

Free 
2 & 1 
Democracies 

 Civil Liberties & Political Rights, 2006 (according to Freedom House, 2006) 



Chapter 4 – Democracy and development in the southern and eastern African regions 

 112

Conclusion 
 
This paper dealt with development indicators (HDI, per capita, literacy and 

urbanisation), democracy and freedom trends (according to Freedom House) in 21 

states in southern and eastern Africa (the 14 SADC states plus Burundi, Ethiopia, 

Eritrea, Kenya, Rwanda, Sudan and Uganda). The question was asked which 

depended on the other. Although the intention was not to establish causality, 

correlations emerged. The evidence in Table 4 suggests that elections are necessary 

but not sufficient for democratic endurance, and that democracy only deepens with 

civil liberties, and once attained, survives and endures best with affluence. 

Unsurprisingly, the four freest nations are also the most affluent. But not all the richer 

states are the freest (e.g. Swaziland and Angola with per capita income higher than 

$1000). Relevant freedoms are therefore maintainable even in unfavourable socio-

economic conditions (as in Ghana and Lesotho), but fares best under higher levels of 

development (e.g. Botswana, Mauritius and South Africa). The average per capita 

income of the partly free nations ($297) is, for example, more than half lower than 

that of unfree nations ($742), which underlines the point about the relative, not 

absolute, obstacle about poverty. But the freest are almost always the richest. 

 

The benchmark figures in this respect were the average percentages for sub-

Saharan Africa’s five (old) electoral democracies that remained multiparty states 

since independence. All of them, except Zimbabwe, are rated ‘free’. Mauritius is the 

only one with two turnovers, which makes it ‘consolidated’ according to Huntington 

(1991). This is a very minimalist definition. Our definition is less minimalist and 

therefore more similar to that of Bratton and Van de Walle’s (1997) multivariate 

model that takes cognisance of both institutional and socioeconomic variables, a 

model also assumed by Przeworski (1996), Stepan and Linz (1996), Leftwich (2000), 

Carothers (2002) and Van de Walle (2002). 

 

What comes first: democracy or development? In line with the thinking of Bratton 

(1998), Sen (1999) and Roll and Talbott (2003) we decide in favour of democracy, 

but we also concur with Przeworski’s later article (2000) that affluence helps to make 

democracies survive and endure once they have been created. Democratic nations 

therefore seem to be more affluent. But some of the poorest (e.g. Mozambique, 
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Malawi and Tanzania) are not necessarily the most unfree. But it is not coincidental 

that the four freest nations in southern and eastern Africa also rank in the four 

highest positions on the HDI list. Like Amartya Sen (1999), we conclude that freedom 

is good for development. 

 

Being more democratic – with higher levels of freedom, as well as being more 

affluent, increases the probability that the SADC region will integrate more easily 

than East Africa. But is this region more convergent because it is further down the 

road of cooperation and integration, or is it more integrated because it is more 

democratic and affluent? We regard this to be the case, because without markets to 

integrate, regional integration cannot take place. As such, democracy becomes 

necessary for both development and integration. Thus, integration works better 

where affluence creates markets that can be shared. And because freer nations are 

usually the richer ones, they seem to integrate better as they have markets to share. 
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Whither the SADC Custom Union? 
 

Paul Kalenga and Paulina M. Elago 
 

Introduction 
 

The Regional Indicative Strategic Development Plan (RISDP)1 of the Southern 

African Development Community (SADC) has extended its vision beyond the level of 

regional trade integration envisaged by the Protocol on Trade2. It envisages the 

establishment of a SADC Customs Union by 2010. The October 2006 SADC 

Extraordinary Summit reaffirmed its desire to work towards this objective. 

Discussions on the appropriate model for the SADC Customs Union is currently 

taking place in the context of the SADC Task Force on Regional Economic 

Integration, composed of Ministers of Trade, Industry and Finance. However these 

are still at an infancy stage.  

 

There may be real opportunities for economic gains arising from the formation of the 

SADC Customs Union. However, achieving this objective remains a formidable 

challenge for a variety of reasons. This paper seeks to highlight critical policy 

challenges arising from this model of integration. Such challenges relate to the 

establishment of a common external tariff (CET) and the collection and distribution of 

customs revenue amongst others.  It is argued that SADC countries require 

significant preparatory work to reach a meaningful level of readiness. A significant 

part of it would entail convergence of their levels of external protection and 

consolidation and harmonisation of their rationale for tariff policies. A number of 

SADC countries belong to overlapping and multiple regional integration schemes 

which also intend establishing customs unions. Unless a rationalisation of these 

arrangements is effected the move towards a SADC Customs Union will be difficult.   

 

                                                 
1 The RISDP was adopted by the SADC Heads of States and Government in August 2003. 
2 The SADC Protocol on Trade was signed in August 1996 and entered into force on 25 January 2000. Tariff 
phase-down commenced on 1 September 2000 and is scheduled to result in an effective FTA by 1 January 2008. 
Angola and the Democratic Republic of Congo (DRC) are not implementing the Trade Protocol. Madagascar 
acceded to the Protocol on Trade in 2006 and has submitted its tariff offer which is ready for implementation. 
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This paper notes that effective implementation of the SADC FTA, including reducing 

existing non-tariff barriers (NTBs) to trade, while working on convergence of external 

trade policies, may facilitate a smooth transition towards the SADC Customs Union 

rather than otherwise3. It is also important to consider that the value addition for such 

a customs union in the SADC context is likely to be determined by its ultimate 

objective or motivating factor. Is it an inward-looking strategy to extend and protect 

the SADC regional market or is it a strategy to integrate the SADC economies into 

the global market through more trade openness?  This paper highlights these policy 

challenges. 

  

1. Conceptual Issues 
 
According to the RISDP, the following SADC integration milestones are envisaged:  

 

• a free trade area (FTA) by 2008; Customs Union by 2010;  

• Common Market by 2015; Monetary Union by 2016; and  

• Economic Union by 2018.  

 

This paper focuses on the intended move from a Free Trade Area to a Customs 

Union, both of which involve the elimination of tariffs and other restrictive regulations 

of commerce on substantially all the trade between the parties.  

 

In the FTA, each party maintains its own tariff towards third countries. This means 

that each party is free to pursue its own trade policy. Thus, the FTA leads to shallow 

integration of the member economies.  

 

In the Customs Union, however, parties replace their individual tariffs against non-

members with a single tariff, generally referred to as a common external tariff (CET).  

Parties also need to have a common trade policy. This requires that members 

harmonise their trade policies4 to facilitate the process of agreeing on a CET for all 

                                                 
3 A recent audit (2007) of the implementation of the Trade Protocol commissioned by the SADC Secretariat found 
that four Member States – Malawi, Mozambique, Zimbabwe and Tanzania – were not up to date in implementing 
their tariff phase-down schedules and that non-SACU members heavily backloaded their tariff phase-down offers. 
Similarly, trade facilitation instruments were not being implemented and NTBs remained a serious barrier to trade. 
4 Such as a common policy on tariffs, trade agreements with third parties, safeguards, anti-dumping and 
countervailing measures, rules of origin, etc. 
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products. In a customs union, members do not have the authority to change the CET 

unilaterally or to enter into trade agreements with third parties. They require internal 

institutional and consultative mechanisms for changes to the CET and other 

governmental acts, policies and practices which influence trade flows. Another critical 

issue relates to the collection and distribution of revenue derived from trade taxes 

(customs and/or excise duties) levied at the border on goods entering the customs 

union, depending where the collection takes place and or how such revenue should 

be distributed. Thus, a customs union leads to a relatively deeper level of integration. 

Under WTO rules5, the resulting CET may not be used to increase the bound levels 

of overall protection. This will mean that SADC countries will need to converge their 

external tariffs towards the least protected economies. 

 

2. Rationale for the formation of the SADC Customs Union 
 
Is there a case for progressing from a free trade area to a customs union for SADC? 

Compelling arguments beyond a mere conventional logic of advancing regional 

integration along the lines of the linear model are yet to be found6. In particular, 

SADC needs to convince itself on the economic justification of establishing a 

customs union. Conventionally, the economic gains from customs unions are two-

pronged: the static welfare effects (trade creation) and dynamic effects (growth of 

output, investment and development).Trade creation takes place when a member in 

a customs union switches from consumption of goods produced domestically (at a 

relatively high cost) to goods imported from a lower cost firm located in a partner 

country. This is opposed to trade diversion which takes place when a member 

switches from consumption of lower cost goods imported from outside the customs 

union to higher cost goods produced within the customs union.  Dynamic gains can 

also be incurred if the formation of a customs union will result in income growth 

through the expansion of the productive capacity and output. This is only possible if 

the formation of a customs union will result in a large competitive market which can 

spark greater investment. Dynamic gains will also depend on the extent to which the 

resulting customs union is outward-looking through a low external tariff regime. 

                                                 
5 Article XXIV of the General Agreement on Tariffs and Trade (GATT). 
6 Colin McCarthy (2007) in this edition poses a question as to whether African economic integration is in need of a 
paradigm change, especially with regard to economic justification. 
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A discussion of the economic benefits of establishing customs unions is not intended 

in this paper. Nevertheless, a question to pose is whether enhancing intraregional 

trade is a strong basis for the formation of a customs union in SADC. Does a 

potential for further trade creation exist from a SADC Customs Union? Economic 

theory and empirical evidence suggest that, amongst other factors, the larger the 

share of intraregional trade in total trade for member countries before the customs 

union, the more likely that trade creation will dominate trade diversion. This is not so 

evident in the case of SADC. Available data suggests that intra-SADC trade is still 

low.  

 

Table 1: Share of SADC trade in SADC country imports  
 
Country 

 
1980 

 
1985 

 
1990 

 
1995 

 
1999 

 
2003 

Angola 0 0.6 0.8 7.1 10 Na

DRC 0.4 1.6 1.1 18.1 31.5 Na 

Malawi 36.7 53 24.8 49.2 64.4 57.5

Mauritius  14.5 4.2 9.9 11.3 11.2 13.2

Mozambique  3.7 5 7.6 55.5 58.6 39.5

SACU  0.1 1.8 1.8 2.1 1.9 2.7

Tanzania  0.7 0.7 1.3 13.9 13.3 15.0

Zambia   1.2 10.9 7.9 49.1 65.5 65.0

Zimbabwe  8.3 31.7 33.1 51.2 51.2 56.1

Intra-SADC Share  1.6 4.7 5.1 9.9 10.2 10.6

Source: Calculations by Development Network Africa (DNA) based on SADC trade 
database. 
 

Although the share of SADC trade in SADC country imports has recorded a modest 

rise since the early 1980s, most of it is accounted for by South Africa’s exports to the 

region (see Table 1 above). Overwhelming imports into Botswana, Lesotho, Namibia 

and Swaziland (BLNS) as well as Malawi, Mozambique, Zambia and Zimbabwe are 

sourced from South Africa. The Southern African Customs Union (SACU) (mainly 

South Africa) sources very little from the region. 
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Table 2: Contribution of each country to intra-SADC exports  
Country 1980 1985 1990 1995 1999 2003 

Angola 0.2 0 0 0 0.9 Na

DRC 0.4 0.1 0.1 2.7 0.1 Na 

Malawi 11.1 6.1 0.5 1.9 2.3 1.8

Mauritius  2.2 0.1 1.4 0.6 0.6 0.7

Mozambique  1.8 0.1 0.1 1.4 0 4.7

South Africa  64.2 50.5 56 76.5 77.8 71.4

Tanzania  9.6 0.1 0.2 0.3 1.3 1.4

Zambia  4.4 4.1 1 1.3 2 7.0

Zimbabwe  6 38.9 40.7 15.4 14.9 13.0

Source: Calculations by Development Network Africa (DNA) based on SADC trade database. 

 

Table 2 above again suggests that the rise in intra-SADC exports is largely 

accounted for by South Africa. With the exception of South Africa and Mauritius, 

SADC foreign trade is dominated by primary commodities which are destined to 

industrialised countries.  

 

Preliminary intra-SADC trade data for the period 2004–2006 indicates that South 

African imports from SADC have grown at almost at double the rate (17 percent). 

This can be attributed to the fact that by 2006 over 95 percent of SADC imports into 

SACU entered duty free as a result of implementation of the SADC Protocol on Trade 

Tariff Liberalisation. Most of these imports into South Africa are traditional raw 

materials such as ore, copper, nickel, coffee, tea, tobacco, cotton, semi-precious 

stones, wood and sugar. There has also been an increase into South Africa of 

imports of apparel and clothing items from SADC from mainly Mauritius, Malawi and 

Zimbabwe. It is also worth noting that during this period, South African exports to 

SADC continued to grow less dramatically7.   

 

A SADC FTA is expected to be achieved in 2008 when substantially intraregional 

trade will be duty free as tariff barriers will be eliminated resulting in free circulation of 

goods amongst members. However, not all members are on target to implement their 

schedules for tariff phase-down. Malawi, Tanzania and Zimbabwe were reported to 
                                                 
7 The Southern Africa Trade Hub/Services Group (2007), a report on the audit of the implementation of the SADC 
Protocol on Trade commissioned by the SADC Secretariat  
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be behind schedule by an audit on the implementation of the SADC Trade Protocol 

conducted in 2007. The audit also found that not all member states were 

implementing adopted trade facilitation instruments aimed at reducing cumbersome 

procedures. Similarly, the ongoing review of rules of origin, including lack of 

agreement on outstanding rules, was seen to be delaying effective implementation of 

the protocol.  There are, of course, a significant number of non-tariff barriers within 

SADC, including restrictive rules of origin that are impeding intra-regional trade, the 

majority of which  should have been tackled upon entry into force of the protocol. 

With all these issues still pending, including failure to achieve the Trade Protocol 

targets, the question that arises is whether a customs union would provide the 

necessary means and framework to address the highlighted challenges related to the 

establishment of an FTA. With this scenario one can then argue that the motivation 

for establishing a SADC customs union should be found outside the trade arena.  

 

 A recent study8 on the appropriate model for a SADC customs union concluded that 

enhancing intraregional trade alone remains a weak basis for the formation of the 

customs union so that the motivation has to be sought elsewhere, especially in terms 

of its ability to facilitate greater openness to and competitiveness in the global 

economy. From this perspective, this paper seeks to highlight critical tariff policy 

challenges facing SADC countries if they are to establish a common outward-

oriented customs territory. This requires greater political leadership and commitment 

(including loss of policy discretion) than has ever been seen so far in the region’s 

regional integration process. 

 

 

 

 

 

 

 

 

 

                                                 
8 Development Network Africa (2007), a report on the evaluation of an appropriate model for a SADC Customs 
Union commissioned by the SADC Secretariat. 
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3. Policy challenges towards formation of a customs union 
 
Movement from a FTA to a customs union for a group of countries with such diverse 

economic structures and levels of development comes with serious challenges as 

highlighted below.  

 

3.1 Establishing a common external tariff 
 
The critical policy challenge facing SADC countries in the formation of a customs 

union relates to the negotiation and establishment of the common external tariff. This 

process will entail converging what is currently 11 individual tariff policies into a 

single and uniform MFN tariff regime. Table 3 below shows that a vast difference 

currently exists in the MFN tariff structures, levels and complexity of SADC countries 

– meaning that any movement and convergence to a CET will require SADC 

economies to make considerable adjustments to their tariff policies. This is likely to 

put undue pressure on the negotiation of a mutually acceptable CET, especially for 

countries with higher applied MFN tariff rates and those that have a considerable 

degree of tariff escalation. The rationale for tariff policy seems to be at variance. 

Some SADC members (such as SACU/South Africa) use tariff as an instrument of 

industrial policy to protect their sensitive industrial sectors and others (such as 

Mauritius) use a lower tariff as a vehicle for their integration into the global economy. 

The majority use tariff as a revenue-generating instrument for public budgetary 

purposes. 

 

Table 3:  SADC MFN Tariff Structure 
Country Number 

of tariff 
bands 

Tariffs 
bound 

% 

Maximum 
duty 

bound 

Duty- 
free 

bound 
rates 

% 

Duty 
free 
MFN 

applied 
rates %

Maximum 
duty 

applied 

Simple 
ave. 
MFN 

applied

Angola 7 100 80 0.0 0.0 30 7.2

Botswana  100 96.6 597 14.8 56.9 504 8.0

DRC 5 100 82 0.0 0.0 30 12.0

Lesotho 100 100 200 0.0 56.9 96 7.9

Madagascar  4 29.7 30 0.0 1.8 20 13.3

Malawi 7 31.2 125 0 8.7 > 1000 13.5
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Country Number 
of tariff 
bands 

Tariffs 
bound 

% 

Maximum 
duty 

bound 

Duty- 
free 

bound 
rates 

% 

Duty 
free 
MFN 

applied 
rates %

Maximum 
duty 

applied 

Simple 
ave. 
MFN 

applied

Mauritius  21 17.8 122 3.2 83.3 219 3.5

Mozambique  5 13.6 100 0 2.2 25 12.1

Namibia  100 96.6 597 14.9 56.9 343 8.0

South Africa  100 96.6 597 14.9 56.9 > 1000 8.0

Swaziland  100 96.6 597 14.9 56.9 504 8.0

Tanzania  11 13.4 120 0.0 36.4 100 12.7

Zambia  4 16.7 125 0.0 18.7 25 13.9

Zimbabwe  17 21.0 150 1.7 - - - 

Source: World Tariff Profiles, 2006 

 

A close examination of the SADC tariff regimes reveals variance in substantial 

features. On the surface it seems as if the level of protection is similar across 

countries ranging from the average of 3.5 to about 14 percent. Simple average tariffs 

for Mauritius (3.1%), Angola (7.1%) and SACU (8.2%) are substantially lower than 

the rest. However, the tariff regimes vary considerably in terms of the distribution of 

tariff rates with Madagascar having 0 to 20 percent and others ranging from 0 to over 

500 percent or even more. Current trade-weighted average tariff rates range from 3 

percent to 21 percent. The number of tariff bands is between 4 and 100, where 

Zambia, Malawi and DRC have the lowest number of tariff bands and SACU the 

highest. There is a large variation in the number of tariff peaks as well as in the 

number of duty-free MFN rates. For example, over 80 per cent of tariff lines in 

Mauritius are duty free. There are also countries which have bound a significant level 

of their duty-free lines. The levels and coverage of these tariff bindings would to 

some extent determine the maximum levels at which CET tariff would be set. Product 

bound at zero, for example, could not be increased beyond that level without 

concurrence of other WTO members. The difference in the coverage and levels of 

bound rates also reflects the flexibility enjoyed by member states through special and 

differential treatment. However, for a customs union, such flexibility may be eroded 

by the need to adopt a uniform CET across member states. For example, in the case 

of SACU, uniform tariffs are applied by all members despite the stark difference in 

the levels of development – ranging from Lesotho (as a least developed country – 
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LDC) to South Africa (as the largest economy in the group with a diverse 

manufacturing base). 

 

The summary above highlights wide differences among SADC members on 

objectives and the rationale underpinning their respective tariff schedules. The main 

challenge for SADC members therefore is to reach a common agreement on the 

principles that would inform the basis for a CET, taking into account individual 

country economic situations and their obligations and commitments arising from their 

WTO schedules of commitments. For example, if Mauritius is to become part of the 

SADC Customs Union, many countries will have to make substantial downward 

adjustments to their current tariff schedules – in particular, the least developed 

countries and those developing countries that have bound their tariffs at significantly 

higher levels in the WTO.  

 

3.2 Dealing with the revenue challenge 
 

Another critical policy challenge facing the formation of the SADC Customs Union 

relates to customs revenue. For a large number of countries, customs revenue 

constitutes a significant part of government revenue. However, the level and extent of 

dependency on customs revenue in SADC varies as illustrated in Table 4 below. 

Generally, most SADC countries rely on customs duties as a significant source of 

government revenue. This poses a challenge to the design, determination and setting 

of a SADC CET in a number of respects. For example, in our tariff analysis above, 

Mauritius stands out as the country with the lowest MFN tariff averaging 3.5 percent. 

If this is to be taken as a basis for establishing the CET, a number of countries are 

likely to experience drastic downward revenue adjustments.  

 

On the other hand, countries like the DRC whose customs revenue dependence is 

substantial have simplified tariff structures. This is common among least developed 

countries whose tariff regimes are designed to generate revenue through application 

of a moderate, simple and, where possible, uniform tariff structure. Such tariff 

schedules minimise transaction and administrative costs and discourage any 

incentives to undervalue imports. The rationale for tariff setting in most of these 

countries is largely revenue generation rather than industrial policy imperatives.  
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This is in sharp contrast to a country like South Africa for example, and de facto its 

SACU partners, where the tariff structure is designed to serve industrial policy 

objectives9. However, for the smaller SACU members there is still a significant level 

of reliance on trade taxes.   Therefore the negotiation and subsequent setting of a 

SADC CET will face formidable challenges of balancing diverse and conflicting 

revenue and industrial policy interests of the SADC states. 

 
Table 4: Taxes on Trade as % of total revenue (2003) 

Angola 5.9 

Botswana 6.8 

DRC 41 

Lesotho 42.9 

Madagascar 49 

Malawi 11 

Mauritius 21.8 

Mozambique 15.1 

Namibia 29.6 

South Africa 2.9 

Swaziland 37.6 

Tanzania 37.6 

Zambia 28.5 

Zimbabwe 6.8 

Source: World Bank (2005) 
Note:  Figure for Botswana represents receipts from SACU as percentage of GDP in 2004 
(IMF, 2007) 
 
In addition to the revenue challenges on the design of the CET is the question of how 

customs revenue will be collected and distributed. Given a number of landlocked 

countries, the option of individual countries collecting revenue for themselves at the 

first point of entry appears to be not feasible. Lessons from the SACU revenue-

sharing formula can be useful in this respect. However, the SACU regime has had its 

own challenges, and indications are that the current revenue-sharing formula will be 

up for review. Thus, designing an acceptable SADC revenue-sharing formula will be 

                                                 
9 The WTO Trade Policy Review (2003) expressed concern that the SACU trade regime remained 
complex because the tariff structure still comprised ad valorem, specific, mixed, compound and 
formula duties mainly as a response to specific industrial protectionist lobbies. 
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yet another formidable task, considering the diverse revenue adjustment scenarios 

that may arise from the CET. For this reason, alternative ways such as a specific 

fund to deal with adjustment costs may need to be explored. 

 

3.3 The challenge of overlapping membership 
 
Overlapping memberships of SADC member states in the three main regional 

integration schemes (COMESA, SADC, EAC) whose milestones include deeper 

integration are a challenge to the formation of a SADC Customs Union.  It would be 

impossible to belong to two customs unions with different CETs let alone the 

complexities of designing and administering different CETs. For example, if Tanzania 

were to belong to the EAC and SADC customs unions, it would be impossible to 

implement two different tariff schedules. Similarly, if Swaziland were to belong to a 

SADC, SACU and COMESA customs union, which tariff schedule would be 

implemented and on what basis? Unless addressed, these practical issues will make 

the creation of the SADC customs union difficult.  

 

However, SACU as a customs territory whose members are all members of SADC 

could easily serve as a basis for the SADC customs union for two reasons. It is a 

customs territory whose membership to the customs union would be represented as 

a single entity. Based on the degree and level of integration, SACU as a customs 

territory with a CET could serve as basis for the application of variable geometry 

principle which would lead to formation of a SACU plus customs union. However, 

SACU is not a perfect functioning customs union. The 2002 SACU Agreement has 

not been fully implemented and there are aspects of that agreement that may not 

necessarily address the needs of a customs union in SADC. The SACU revenue-

sharing formula which is designed to address specific factors within the customs 

union including levels of development, is one of those aspects.   Another is the 

challenge of adopting common policies when the levels of development amongst 

members are so diverse.  
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4. Conclusions 
 

The SADC regional integration agenda envisages the move from a free-trade area to 

a customs union. However, the rationale or motivation of forming a single customs 

territory in SADC is not yet clearly elaborated. It is this rationale that will influence the 

design of such an arrangement, particularly the setting of a common external tariff.  

 

An assessment of the tariff structure has shown the wide differences that exist 

among SADC members. This vast difference is not only limited to the levels and 

complexity of individual countries’ MFN tariff structures which must be converged into 

a single and uniform MFN tariff regime; it is also clearly pronounced in terms of the 

rationale of their tariff policies – either as trade and industrial policy or revenue-

generating instruments.  Formation of the customs union would require significant 

preparatory work for SADC members to reach a significant level of readiness. A 

considerable part of it would entail convergence of tariff schedules, rationale and 

motivation for tariff policy. 

 

For a large number of SADC countries, customs revenue constitutes a significant 

part of government revenue. This raises challenges on the design of the common 

external tariff regime. It also poses difficulties on the modalities to be created for the 

collection and distribution of customs revenue as there is likely to be countries faced 

with significant revenue adjustment challenges.  

 

There is need for a broader stakeholder involvement in debating the feasibility and 

nature of the potential SADC Customs Union. While allowing for such rational 

investigations, SADC integration should prioritise its policy focus towards the 

effective implementation of the FTA. The implementation of the trade protocol should 

not only be limited to reducing and eliminating intra-regional tariff barriers. Attention 

should equally be paid to reducing non-tariff barriers to trade and the promotion of a 

trade facilitating environment. At the same time, working towards convergence of 

SADC countries’ external trade policies and towards more openness is likely to 

facilitate a smooth transition to a future SADC Customs Union. Achieving these goals 

will, however, take time unless members are prepared to make drastic adjustments – 

which seems very unlikely for most.  
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Deepening regional integration in SADC: setting the agenda? 
 

Trudi Hartzenberg and Paul Kalenga 

 
Introduction 
 
As tariff barriers are lowered or eliminated, the importance of ‘behind-the-border’ 

issues as a driver of economic integration grows. A number of recent studies have 

concluded that the tariff equivalents of the trade restricting effects of domestic 

policies are a multiple of the existing border tariffs (Konan et al., 2006:142-162). 

Consensus is emerging that reducing such trade restrictive measures outweighs the 

prospective welfare gains from tariff elimination. It is therefore not surprising that the 

proliferating free trade agreements now go beyond the traditional arena of tariff 

liberalisation to include, amongst others, services and investment liberalisation. This 

is generally referred to as ‘deep integration’.  

 

Recent trade negotiations between members of the Southern African Customs Union 

(SACU) and the United States (US) failed because the US placed considerable 

emphasis on a trade liberalisation agenda which goes beyond trade in goods to 

include services, investment, government procurement, competition and intellectual 

property rights. Negotiations between the Southern African Development Community 

(SADC) Economic Partnership Agreement (EPA) configuration and the European 

Union (EU) towards an EPA became surrounded by controversies on the inclusion of 

services and trade related rules. Botswana, Lesotho, Mozambique and Swaziland 

agreed to negotiate services and investment while South Africa and Namibia did not. 

 

There is little progress on ‘behind-the-border issues’ cooperation in the SADC 

integration process. A new SACU agreement (2002) is ostensibly a ‘trade in goods’ 

agreement, although provisions related to common policy development arguably 

provide scope for the development of an agenda on ‘behind-the-border issues’.  

Member states continue to shy away from regulatory issues affecting trade. The 

SADC Protocol on Trade (2000) envisages the inclusion of services. A draft SADC 

Protocol on Trade in Services has been prepared but it is yet to be approved so that 

negotiations to this effect can commence. A SADC Finance and Investment Protocol 
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which was adopted in 2006, is yet to be signed and ratified by SADC member states. 

The SADC Protocol on the Movement of Persons has become less prominent in any 

regional integration discussion as the issue remains very sensitive. There are also 

other SADC protocols related to services such as energy, education, 

communications, etc., but they largely address cooperation needs rather than rules 

based integration imperatives.  

 

This paper provides a preliminary account on how the southern Africa’s regional 

integration agenda responds to deeper integration. Our focus here will be on 

services, investment and competition policy. We argue that developing a deeper 

integration agenda on some of these regulatory issues continues to be complex and 

difficult for a variety of reasons. These issues are not adequately embedded in 

national policy frameworks. There are no effective domestic constituencies in many 

SADC countries to champion this agenda. Trade negotiators lack adequate capacity 

and negotiating mandate to drive this process, particularly in trade negotiations with 

third parties such as the US and the EU. Efforts by developed country trade 

negotiators to ‘lock-in’ regulatory reforms through FTA negotiations continue to be 

met with scepticism by government officials, organised labour and incumbent service 

providers fearing the contestability of the relevant markets. It appears that policy 

advocacy, informed by appropriate analytical work, could play a critical role in 

advancing a deeper integration agenda in southern Africa. 

 

Why a deeper regional integration agenda? 
 
Competitiveness is closely linked to a deeper regional integration agenda, and very 

fundamentally to development concerns. The demise of manufacturing activities 

brings unemployment and compounds the challenges of poverty. If firms are 

competitive, they are likely to expand and to develop enhanced competencies. The 

success story of enhanced competitiveness includes job creation and better income 

opportunities, addressing key dimensions of the development challenges in our 

region.   

 

Key developments in the global economy are requiring innovative thinking and policy 

making to support competitiveness of economic activities. These developments 
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provide a strong motivation for a deeper regional integration agenda, as they focus 

specifically on behind-the-border issues. 

 
Recent years have witnessed the emergence of new clusters of manufacturing 

excellence in the global economy, many of which are located in developing countries.  

The rise of China, India and other developing countries as key manufacturing hubs is 

part of a broad process of global industrial restructuring.  Clusters of excellence for 

many manufactures are now to be found in these countries, even for niche, high-

value added products. 

 

This process has been accompanied by growing trend in production sharing or 

fragmentation.  Production sharing refers to the disaggregation of the production or 

supply chain with distinct processes taking place at different geographic locations.  

Examples of products that have been produced at various locations in the global 

economy, taking advantage of the competitive advantages offered in various 

locations are commonplace.  Footwear manufacture provides a good example: the 

shoe sole may be manufactured in China, leather uppers in Brazil and the shoe 

assembly operation may take place in Italy.  For this shoe to be produced 

competitively requires not only excellence in each of the stages of production of the 

components, but efficient services provision as the components are transported to 

the different locations, communication related to design, cost of inputs and 

manufacture taking place and efficient processing of payments.  This example 

demonstrates that the connectors of the disaggregated production activities are 

services (of various kinds).  In short, to participate in global production chains 

requires excellence in services.  This also means that regulatory frameworks must be 

in place and must provide effective governance of services markets.  All of this is part 

of a deeper regional integration agenda. 

 

Production sharing or fragmentation highlights the importance of industrial and 

sectoral linkages. The importance of services in the determination of 

competitiveness, especially of manufacturing, becomes very clear.  Production 

sharing indicates that the transaction costs of global supply chain disaggregation are 

linked to the cost of transportation, telecommunications, financial services and other 

services. The competitiveness of even the production of basic manufactures such as 
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garments is severely hampered by high services costs and inefficiency and 

unreliability of these services in many SADC countries. Equally the development of 

regional supply chains and the facilitation of intra regional trade depend crucially on 

infrastructure and other services sectors which are the intermediate inputs in a 

production-sharing network.   

 

These services sectors also play a key role in market development – in strengthening 

market processes.   Like in other developing countries, markets are often small in the 

SADC region. To function efficiently markets need, for example, information; 

telecommunications infrastructure and services therefore facilitate the process of 

market development in a very direct manner.  The development of other 

infrastructure services (transportation, energy and others) therefore play an important 

part in growing and developing markets. 

 

Another trend is the growing importance of foreign direct investment flows from 

developing countries to developed countries, developing countries are entering a 

new phase of competition amongst themselves with important implications for 

governance of investment flows.  In the context of the often promoted South-South 

trade agreements, it is important to consider this development in a discussion on the 

scope of such agreements.  Very direct links between a trade in services agenda and 

investment need to be assessed.  Liberalisation of services sectors to facilitate entry 

of new market participants (to establish commercial presence) has important 

implications for investment governance.  How are new investments managed, how 

are investment incentives accorded to new investors?  These are important 

questions for the development of a deeper regional integration agenda. 

 

Southern Africa attracts a very small proportion of global foreign direct investment 

(FDI).  Table 1 shows that on average for the period 2001 – 2005, 0.9% of world FDI 

came to SADC.  
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Table 1: SADC Foreign Direct Investment (inward flows) 

Country/ Year 2001 2002 2003 2004 2005 
Average 

(2001-2005) 

World 832,247.63 617,731.56 557,869.01 710,754.69 916,276.63 726,975.90

SADC 10,389.06 4,179.06 6,145.23 4,022.49 9,446.09 6,836.38

SADC (% World) 1.2% 0.7% 1.1% 0.6% 1.0% 0.9%

SADC Members FDI inflows (% SADC)    

South Africa 65.3% 18.1% 11.9% 19.9% 67.5% 36.6%

Angola 20.7% 40.0% 57.0% 36.0% -0.3% 30.7%

United Republic of 

Tanzania 4.5% 10.3% 8.6% 11.7% 5.0% 8.0%

Botswana 0.3% 9.7% 6.8% 9.7% 3.7% 6.0%

Mozambique 2.5% 8.3% 5.5% 6.1% 1.1% 4.7%

Dem. Rep. of the Congo 0.8% 2.8% 2.6% 0.4% 14.2% 4.2%

Namibia 3.5% 4.3% 2.4% 5.6% 3.7% 3.9%

Zambia 0.7% 2.0% 2.8% 5.9% 2.7% 2.8%

Madagascar 0.9% 0.2% 1.6% 1.3% 0.5% 0.9%

Lesotho 0.3% 0.6% 0.7% 1.3% 0.5% 0.7%

Swaziland 0.5% 2.2% -1.0% 1.5% -0.1% 0.6%

Mauritius -0.3% 0.8% 1.0% 0.3% 0.3% 0.4%

Zimbabwe 0.0% 0.6% 0.1% 0.2% 1.1% 0.4%

Malawi 0.3% 0.1% 0.1% 0.0% 0.0% 0.1%

Source: WIR 2006 data (http://stats.unctad.org/FDI/ReportFolders/ReportFolders.aspx) 
 

South Africa and Angola are the major recipients with averages of 37% and 31% 

share of SADC FDI respectively. The table clearly highlights the volatile nature of FDI 

in SADC.   Such fluctuations emphasise that FDI is ‘footloose’ or mobile. For 2005 in 

particular the large proportion of inflows was concentrated in mining, and in 

particular, oil and gas. There was also investment in services from the United 

Kingdom, the United States, South Africa, China, Brazil and India.  Very little FDI into 

manufacturing activities took place.  

 

With trade and investment liberalisation, the importance of domestic regulation such 

as competition law and policy increases.  As barriers at the borders recede there may 

be significant impact on domestic markets as the nature and intensity of competition 

change with newcomers to those markets.  Competition policy provides checks and 

can ensure that competition is fair and that market outcomes are efficient and 
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possibly also equitable.   This is particularly true for countries where small and 

medium sized (SME) firms face the challenges of new entrants either through import 

competition or establishment of new firms through FDI.  In the absence of 

competition regulation these SMEs may face unfair competition without any recourse 

to address these practices.  The result may well be the demise of some SMEs. 

These developments all underscore the importance of policies and strategies of 

deeper integration in SADC. 

 

Do SACU and SADC have a deeper integration agenda? 
 
A cursory review of both SACU and SADC ambitions indicate that a deeper regional 

integration agenda is essential if their objectives are to be achieved. Yet, the agenda 

is not clearly and strategically set.   

 

SACU’s platform for deeper integration 

 

Among the objectives articulated in the SACU Agreement are to: 

 

-  promote conditions of fair competition in the Customs Area; 

- substantially increase investment opportunities in the Common Customs Area; 

- enhance the economic development, diversification, industrialisation and 

competitiveness of member state; and 

- promote integration of member states into the global economy through 

enhanced trade and investment.1 

 

Broad development objectives, industrial development, competitiveness and global 

integration are clearly objectives of SACU.   This means that, in addition to a strong 

intraregional development imperative, SACU subscribes to open regionalism, with its 

aim to promote global integration of member states. The 2002 SACU Agreement 

explicitly covers trade in goods. However Part 8 of the Agreement provides for 

common policy development. This provides both for a deeper regional integration 

agenda and also for a platform for SACU’s global integration.2  It is often argued that 

                                                 
1 SACU Agreement, 2002, Article 2, available at www.sacu.int 
2 Ibid. 
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the explicit focus on the trade-in-goods agenda limits the development of a deeper 

regional integration agenda in SACU. This is not necessarily true.  Part 8 of the 

SACU Agreement provides for common policy development, and this is the platform 

for SACU’s deeper regional integration agenda (McCarthy 2004).   Member states 

are required to cooperate in the development of common policies on industrial 

development (Article 28), agriculture (Article 39), to cooperate in the enforcement of 

competition policy (Article 40) and unfair trade practices (Article 41). These 

provisions effectively take the trade and regional integration agenda of SACU ‘behind 

the border’.  The challenge is not so much whether the SACU Agreement is a ‘trade-

in-goods’ agreement or not, but rather whether the member states have the political 

will to engage in a deeper regional integration agenda.  Thus far it seems that there 

is a distinct reluctance on the part of member states to boldly engage in this agenda. 

 

Despite this, it is true that behind-the-border issues (services, investment, 

competition policy, government procurement and others) are increasingly defining the 

new trade agenda generally and specifically the agenda for the negotiation of FTAs.   

Article 31 of the SACU Agreement requires that member states establish a common 

negotiating mechanism to negotiate trade agreements with third parties.  Member 

states must have a common negotiating position, and specifically in the context of 

FTA negotiations, a common approach to these behind the border issues.  This is 

important as part of a strategy by SACU to integrate into the global economy.  

Effective global integration requires that firms in SACU countries be internationally 

competitive.  As discussed earlier, to be competitive requires addressing behind-the-

border issues at national and regional levels, as well as in the context of the extra-

regional trade agenda. 

 

At a sub regional level the behind-the-border issues are important in facilitating intra-

regional trade and market development.  Part 8 of the SACU Agreement, through its 

focus on common policy development, is important in facilitating regional integration 

by reducing the trade transaction costs and facilitating the movement of goods.  In 

August 2006 a SACU meeting on the development of common industrial policies was 

held in Botswana.3  The discussion recognised that the scope of industrial policy 

                                                 
3 For details of the workshop, see www.tralac.org. 



Chapter 6 – Deepening regional integration in SADC: setting the agenda? 

 138

extended to cover not only manufacturing but also services.  The importance of 

services in the enhancement of competitiveness in manufacturing and agriculture 

was also recognised.  Transportation, financial, telecommunications and other 

services play an important role in determining cost efficiency and competitiveness of 

both these sectors.  In addition, these services sectors are important from a 

development perspective, as they are consumed by households, and as a result, can 

contribute to development.  Giving effect to Part 8 of the SACU Agreement requires a 

services agenda as well as an agenda on investment, competition policy and unfair 

trade practices.   

 

At this stage only South Africa has a fully developed industrial policy with some 

reference to services, investment and competition policy. Such a policy framework is 

not yet being developed within a SACU context.  On services, South Africa’s position 

seems to be to focus on liberalisation in the context of the multilateral trading system. 

It has an extensive investment promotion infrastructure and a set of incentives to 

attract investment.   It is the only country in SACU that has a competition policy, law 

and a functioning competition authority.  At a practical level, South African service 

providers have made extensive inroads into countries in southern Africa and the rest 

of Africa.  The lack of a service, investment and competition agenda in these 

countries provides very attractive opportunities for South African firms without any 

checks and balances on their behaviour and impact.    

 

As the largest economy in SACU, it is not unlikely that South Africa’s agenda may 

dominate the development of a regional agenda within SACU.  This has been evident 

in the extra regional FTA agenda of SACU.  Review of this FTA agenda indicates that 

its negotiating partners are keen to include services and new issues.  Yet SACU is 

reluctant, opting for best endeavour language as regards these issues. A convenient 

strategy has been to postpone towards future negotiations. Yet, while postponing, 

there is very little progress in the development of a regional policy agenda.   Perhaps 

this demonstrates the influence of South Africa at SACU level, as regards the 

development of a deeper integration agenda broadly and more specifically an 

agenda on services, investment and competition. 
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The EPA negotiations thus far provide important lessons. In its 2004 guidelines for 

EPA negotiations, the SADC EPA configuration agreed to negotiate services4. South 

Africa was not a negotiating partner but an observer at that time. However, in its 

strategic framework that sought to include South Africa as a full participant in the 

EPA negotiations and align the Trade Development and Cooperation Agreement 

(TDCA) with the EPA process, services were regarded as part of the ‘new generation 

trade issues’ which should be excluded from such negotiations.5 The European 

Union later accepted the proposal to include South Africa and modify the TDCA to 

address tariff sensitivity of the other SACU members who were de facto 

implementing the TDCA. 

 

However, the ensuing negotiations were marked by tension and disagreements 

within the SADC EPA Group. A specific issue that proved to be a major challenge of 

the negotiations was the disagreement on how services and investment were to be 

treated in EPA negotiations. In the end, Botswana, Lesotho, Mozambique and 

Swaziland agreed to include services and investment in the agreement.6  South 

Africa has consistently resisted their inclusion and subsequently formed a strong 

alliance of resistance with Namibia. These developments played out against the 

backdrop of South Africa’s presence in the services markets of all of these countries 

as well as in most of sub-Saharan Africa. 

 

Investment policy is another integral component of industrial policy, as well as being 

an important item on the agenda for FTA negotiations.  All SACU member states, 

including South Africa, require foreign investment to promote growth and 

development.  All member states have signed numerous bilateral investment treaties 

which usually include investment protection provisions.  The established trend now is 

for FTAs to include investment chapters.  Again, in the context of Article 31, member 

states need to assess their national policies on investment in the development of 

common policies on industrial development. 

 

                                                 
4 See Guidelines for SADC EPA Negotiations, February 2004, SADC Secretariat 
5 See Framework Document for the EPA Negotiations between SADC and the EU, February 2006, SADC 
Secretariat 
6 Article 67 of the Interim Economic Partnership Agreement initialled on 23 November 2007 in Brussels. 
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Competition policy becomes more important in a liberalised trade and investment 

environment.  As new firms establish themselves in SACU countries, and tariffs are 

reduced through various trade negotiations, competition policy becomes essential to 

provide checks and balances and to ensure that market processes and market 

development are not hampered by anti-competitive practices.  At this stage only 

South Africa has a competition policy, law and a functioning competition authority.  

Other countries are at various stages of development of competition policy and law.  

Until they have competition laws and functioning competition authorities, there is no 

recourse for firms in these countries (Botswana, Lesotho, Namibia and Swaziland) 

should there be alleged anti-competitive practices.   

 

A SADC agenda for deeper integration? 

 

A brief review of the SADC Treaty and the SADC Trade Protocol is useful to 

determine whether SADC has the framework for a deeper regional integration 

agenda.  

 

The SADC Treaty presents the objectives of SADC in Article 5.  These include, 

amongst others, to 

 

- achieve development and economic growth, alleviate poverty, enhance the 

standard and quality of life of the people of southern Africa and support the 

socially disadvantaged through regional integration 

-  promote self-sustaining development on the basis of collective self-reliance, 

and the interdependence of member states 

- secure international understanding, cooperation and support, and mobilise the 

inflow of public and private resources into the region. 

 

These objectives articulate broad development concerns, notably the alleviation of 

poverty.  In contrast to the SACU Agreement, the SADC Treaty is inward looking, 

focusing strongly on intra-regional integration, rather than integration into the global 

economy. 
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The SADC Trade Protocol, which entered into force in 2000, includes the following 

objectives: 

 

- to further liberalise intra-regional trade in goods and services on the basis of 

fair, mutually equitable and beneficial trade arrangements, complemented by 

protocols in other areas 

- to ensure efficient production within SADC reflecting the current and dynamic 

comparative advantage of its members 

- to enhance the economic development, diversification and industrialisation of 

the Region 

- to establish a free trade area 

 

Although a few countries were not up to date in implementing their tariff phase-down 

schedules, some progress has been made towards the implementation of the SADC 

Trade Protocol as far as trade in goods is concerned.7 An effective SADC FTA in 

goods is scheduled to be launched in August 2008.  

 

Article 23 of Trade Protocol provides for the adoption of policies and measures by 

member states with a view to liberalise their services sectors within the community 

and in accordance with their GATS obligations. This has provided an opportunity for 

a services agenda in the SADC integration process. However, as stated in the 

subsequent sections, this agenda remains in its infancy and is not coherently 

articulated as yet. Nevertheless, it is important to note that the objectives of the 

Trade Protocol of ensuring efficient production within SADC reflecting the current and 

dynamic comparative advantage of its members will not necessarily be achieved 

without an explicit services and investment agenda. 

 

The SADC services agenda should focus more on national-level regulatory reform to 

harmonise regulatory frameworks for the region, as a platform for global integration.  

The standard for harmonisation should be international best practice, not the 

standard of the regional hegemon, otherwise the outcome will be trade and 

investment diversion. 

                                                 
7 TSG (2007) Audit of the Implementation of the SADC Protocol on Trade. 
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Work on the development of the SADC Protocol on Trade commenced in 

September 1999 when the SADC Committee of Trade and Industry Ministers 

mandated the SADC Trade Negotiating Forum (TNF)8 to work towards the 

liberalisation of trade in services.  This committee of ministers agreed that priority 

should be given to elaborating a regional strategy on trade in services that could 

save as a basis for the effective participation and integration of SADC Member 

States at regional and multilateral negotiations on services. A draft Protocol on Trade 

in Services is in progress, but it is yet to be finalised and signed by member states. 

Thereafter, intra-regional trade negotiations on services will start. These 

developments open the possibility of developing a deeper regional integration 

agenda.  Unfortunately this possibility is hamstrung by the political allegiance to the 

linear textbook model of regional integration.  In its early phases the focus is primarily 

on trade in goods.  The current preoccupation with the establishment of a SADC 

Customs Union (after the FTA which is to be established in 2008) stems from the 

SADC Regional Indicative Strategic Development Plan (RISDP) adopted in 2003. 

The RISDP however, also envisages the establishment of a common market with a 

common policy and regulatory framework by 2016. Although the RISDP remains 

indicative and is not a legal binding plan, it suggests that SADC has a clear objective 

of reaching a level of intra regional unrestricted flows of goods, services and 

investment.  The development of a deeper integration agenda to achieve liberalised 

flow of goods, services and investment may also provide a platform for integration 

into the global economy.  But this is not happening yet.  While it is understandable 

that the SADC agenda is about integrating its economies intra regionally, it is not 

clear why the imperative of global integration is less of a driving force on the SADC 

agenda.  A Pan-African integration plan, articulated by the African Union is the 

furthest global reach that SADC’s strategy seems to reach.  

 

SACU has a stated objective of promoting the integration of its constituent 

economies in the global economy through trade and investment.  However, there is 

no coherent strategy to achieve that objective. At this stage there is very little debate 

on global integration. SACU is preoccupied with challenges of implementing the 

agreement, and to establish the legal and institutional infrastructure provided for in 

                                                 
8 The SADC TNF was responsible for negotiating liberalisation of trade in goods. 
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the agreement.  And above all else the predominant focus is still on revenue sharing.  

The irony is that the revenue pool holds SACU together, but it also prevents the 

development of a global integration strategy and the development of a deeper 

integration strategy.   

 

Missing from the political deliberations on regional integration in SADC is a debate on 

the rationale for the integration plan, including the objective to establish a customs 

union by 2010.  This debate should be informed by an assessment of global 

economic developments, including the growing phenomenon of production sharing 

and its implications.  Whether discussion is focused on an objective to promote intra-

regional integration or integration into the global economy, these international 

developments are relevant, since SADC countries are liberalising their trade regimes 

at the multilateral and FTA levels.  The hub of the discussion either way is 

competitiveness, and this draws attention to services, investment, competition and 

other new generation issues.  A deeper integration agenda is therefore essential for 

SADC and SACU.  For SACU the opportunity to develop this agenda is found in Part 

8 of the SACU Agreement, while for SADC, both the SADC Trade Protocol and the 

RISDP provide entry points.  The key issue is whether there is an interest among 

stakeholders (government, private sector or others) to champion this agenda.  And 

herein lies the challenge.  If a strong motivator for the agenda comes from the EPA 

negotiations, for example, it may well meet strong resistance, particularly if South 

Africa takes an official position to the contrary.  For the smaller countries in the 

southern African region it is essential to assess the costs and benefits of a deeper 

regional integration agenda, and to develop a strategy to secure high-level buy in and 

support. 

 

There is much activity in the development of competition law and policy in SADC 

countries.  Table 2 shows the status of competition law and competition authorities in 

these countries.  What is noteworthy is that it takes a considerable time to establish 

an operational competition authority.  The capacity requirements for the effective 

implementation and enforcement of competition law are significant and extend well 

beyond the authority itself, to capacity within the legal and economics profession, as 

well as in the private sector, so that firms can recognise competition issues and bring 

them to the attention of the competition authority for further action.  
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Recent discussions on competition policy at a regional level have indicated that 

SADC is likely to adopt a cooperative modality of regionalising competition regulatory 

governance, rather than follow the initiative of the Common Market for East and 

Southern Africa (COMESA) to adopt a regional law and policy, and to establish a 

regional competition authority for enforcement.   While cooperation in enforcement 

may be useful as regards information sharing in specific cases, it is important to 

recognise that the asymmetry as regards capacity for effective enforcement among 

the SADC countries may pose significant challenges under a cooperative modality.   

 

Table 2:  Competition and Consumer Law and Policy in SADC 
 Competition 

Law 
Competition 

Authority 

Botswana   

Madagascar X  

Malawi X X 

Mauritius X  

Namibia X  

South Africa X X 

Swaziland X  

Tanzania X X 

Zambia X X 

Zimbabwe X X 

Source: UNCTAD (www.unctad.org) 

 

A Finance and Investment Protocol (FIP) was subsequently adopted in 2006 but it is 

still to be signed and ratified by member states. The FIP is largely focusing on 

cooperation in financial and investment policies, with pronounced emphasis on 

macroeconomic stability and convergence. It does not adequately address regulatory 

governance issues from a perspective of advancing a rules-based trade policy 

regime in the region. It also lacks a strategic vision of facilitating the region’s 

integration into the global economic governance system.  
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Conclusions 
 
Key developments in the international economy are motivating a sharp focus on 

services and behind-the-border issues such as investment and competition.  

Competitiveness takes on a new meaning with production sharing, for example.  

Even core manufacturing activities cannot be globally competitive without 

competitiveness in key services sectors.  FDI is undeniably important for all countries 

in southern Africa, yet investment governance is ad hoc and reactive to pressure 

from investors.  Competition policy increases in importance in a liberalised trade and 

investment environment.  Without such checks and balances, efficiency and equity 

compromises could be common. 

 

The links between competitiveness and development are key to this discussion.  

Competitive firms will grow, create sustainable job opportunities and, of course, 

profit.  A pursuit of competitiveness is therefore integral to a development strategy, 

whether it is inward-looking or aimed at global integration. 

 

The regional integration agendas of both SADC and SACU are inward-looking, with a 

distinct lack of a global integration strategy.  The focus on trade in goods is still 

dominant, as for example SADC aims to establish a customs union by 2010. 

 

For SACU, however, Part 8 of the 2002 SACU Agreement provides a potential 

platform for a deeper regional integration agenda and support for the broad objective 

of global integration.  The SADC Trade Protocol makes reference to a services 

agenda, and several other protocols deal specifically with services sectors, albeit not 

as rules-based dispensations, but as cooperation mechanisms. Arguably this 

provides some basis for the development of a deeper integration agenda. 

 

In the context of the EPA negotiations there have been suggestions that behind-the-

border issues will not be entertained in this context because they are to be pursued 

at regional level.  This is, however, not borne out by experience, as the regional 

agenda on investment, competition and services shows very slow progress, and 

there is a lack of support by distinct constituencies at national or regional levels. 
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The bottom line is that competitiveness will remain elusive unless a strategy on 

behind-the-border issues is developed and implemented in southern Africa. Unilateral 

initiatives at national level as well as regional initiatives are important.  Trade 

negotiations, in particular FTA negotiations, may offer opportunities to motivate a 

deeper regional integration agenda, and to prompt national and regional processes 

as well. 
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The state of convergence in SADC 
 

Tobias Knedlik and Felix Povel 

 

1. Introduction 
 

In Africa the push for regional integration has gained momentum: the African Union, 

(AU) whose overall goal is an economically as well as politically unified Africa, 

replaced the Organisation of African Unity in 2001 (cf. UNECA, 2004: 27). Also in 

southern Africa regional integration schemes were advanced. Thus, the Southern 

African Development Community (SADC) Treaty, amended in 2001, was 

supplemented by the Regional Indicative Strategic Development Plan, launched in 

2004, that established an integration agenda for the grouping and culminating in the 

introduction of a common currency by 2018 (SADC, 2003b). 

  

In the study at hand regional integration efforts in southern Africa are assessed 

against this background. In order to do so the degree of macroeconomic 

convergence within the region will be analysed. One principal reason accounts for 

this approach.1  

 

By determining the degree of macroeconomic convergence across countries it 

becomes possible to draw conclusions with respect to the feasibility of the envisaged 

integration agenda of a regional integration scheme. Thus, the advancement of 

regional integration is facilitated via the fostering of economic interaction between 

countries. For example, the establishment of a monetary union is economically the 

more desirable the more mobile production factors are within the prospective union 

(Mundell, 1961: 663f.). Moreover, the stronger the intra regional trade is, the more 

transaction costs associated with different currencies of trading partners can be 

                                                 
1 The knowledge of the extent of macroeconomic convergence across countries also allows for an 
assessment of the actual depth of integration. Countries participating in a regional integration 
framework begin sooner or later to align their economic policies. Such a policy alignment will be 
reflected in convergence of some macroeconomic variables such as inflation rates, budget deficits, 
foreign reserves, etc., demonstrating a certain depth of integration. However, conclusions concerning 
this matter are not drawn since the econometric method at hand is not able to identify the reasons for 
convergence, or lack thereof, of the analysed variables. Reasons for macroeconomic convergence in 
southern Africa might include, for example, the implementation of similar structural adjustment 
programmes besides regional integration efforts.      
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reduced by the introduction of a common currency (cf. Copeland, 2005: 286). 

Consequently, the political will for and the feasibility of a common monetary area are 

positively correlated with intraregional trade and factor mobility. Therefore, 

macroeconomic variables whose convergence is likely to spur intra-regional trade 

and factor mobility may facilitate deeper integration. Inflation rates are, for example, a 

variable to be considered in this context since their convergence would reduce 

uncertainty associated with price developments in the region. Also, the willingness of 

macroeconomically ‘stable’ countries to form a monetary union with their partners 

depends on whether the latter keep their economies under control. That is, the 

relatively unstable economies have to converge to the macroeconomic conditions of 

the relatively stable partners, in terms of, for example, inflation rates, government 

debt, etc., in order to render a monetary union more feasible (cf. Bofinger, 2001: 

201). Finally, the introduction of a common currency is the more feasible the more 

similar the needs of participating countries are to adjust exchange rates. The 

similarity of these needs increases, inter alia, simultaneously with the symmetry of 

external shocks by which member countries are affected. Convergence of variables 

such as the terms of trade would imply that there is a rising symmetry of external 

shocks affecting a region (cf. Jefferis, 2007: 87).  

 

The study is arranged as follows: Section 2 deals with the economic effects of 

regional integration focusing especially on regional integration agreements (RIAs) 

among developing countries. Section 3 highlights some important features of the 

SADC member countries, as well as of its integration agenda. Section 4 presents the 

empirical study of macroeconomic convergence within the region and assesses the 

feasibility of further integration. Finally, Section 5 concludes. 

 
2. Regional integration  
 
2.1. Static and dynamic effects of regional integration 
 

The most important economic reason for countries to adopt a regional integration 

agreement (RIA) is its possible welfare enhancing effect. Whether a grouping is 

beneficial or detrimental to its members depends on various economic changes 

triggered by regional integration. The literature on these changes is extensive. Below, 
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only the for the purpose of this paper, relevant economic effects of regional 

integration are discussed in some detail.2 

 

Regional integration schemes affect the volume as well as the direction of trade 

flows. The examination of the impact of regional blocs on trade was shaped by Jacob 

Viner (1950: 41-55).3 He demonstrated that the move towards free trade by countries 

A and B which continue to maintain tariffs on imports from country C provokes trade 

creation as well as trade diversion. On the one hand, the removal of trade barriers 

reduces or even eliminates relatively inefficient domestic production in country A, 

which is replaced by less costly imports from more competitive producers in country 

B. This effect is called trade creation. On the other hand, imports are diverted from 

sources outside the regional integration framework, i.e. from country C, to less 

efficient ones inside. Such a trade diversion takes place if tariff differentials exceed 

price differentials. According to Viner, trade creation increases the world’s welfare 

whereas trade diversion reduces it. Viner’s traditional analysis of the welfare effects 

of trade creation and trade diversion is not free of criticism. Thus, from an individual 

country’s point of view, trade creation can even reduce national welfare. Regional 

integration may, for example, lower tariff revenues stemming from pre-integration 

trade between member countries as well as from trade with the rest of the world 

which is diverted to such an extent that benefits of trade creation are outweighed. 

Such a scenario is more likely the higher the marginal utility of tariff revenue is, i.e. 

the poorer the tariff collecting country is (Winters (1999) as quoted in Das, 2004: 45).  

 

In economic literature, various determinants of the scope of trade creation and 

diversion are identified: 

 

• Complementarity versus competitiveness: A regional integration scheme among 

economies which are ‘initially competitive in production but potentially very 

complementary’ (El-Agraa, 2004: 115) is said rather to be trade creating.  

                                                 
2 Economic effects of regional integration which are not considered here include, for example, the terms of trade 
effect. The latter is relevant in the case of economically large regional groupings, i.e. of groupings which influence 
the formation of prices on world markets (cf. El-Agraa, 2004: 108). Assuming that both SADC and SACU do not 
constitute such a large integration scheme, the terms of trade effect is neglected.  
3 For a detailed description of Viner’s model see also El-Agraa (1999: 36ff.) 
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• Natural trading partners: The ‘natural trading partner’ hypothesis claims that a 

high level of intra-zone trade prior to integration reduces the possible scale of 

trade diversion (cf. Krugman, 1991: 19). 

• Price differentials between member countries and the rest of the world: The 

closer member countries produce at world market prices, the less trade is 

diverted (cf. World Bank, 2000: 41).4 

• Price differentials within the grouping: The larger the differences in member 

countries’ production costs prior to integration, the more trade is created (cf. 

Balassa, 1962: 29, 32 and 68). 

• Substitutability: The less substitutable goods are, the lower trade creation and 

trade diversion are (cf. World Bank, 2000: 41). 

 

Apart from these static effects, regional integration entails dynamic ones which may 

have an impact on the growth rate of the member countries’ gross domestic product 

(GDP). Such dynamic effects include, firstly, the ‘pro-competitive effect’ of integration 

(cf. Baldwin and Venables, 1995: 1611). Under the assumption of imperfectly 

competitive market structures, the abolishment of barriers to trade increases 

competition between member states’ firms and production becomes more efficient.  

 

Secondly, the exploitation of economies of scale for industries operating below their 

optimum capacity prior to integration is facilitated by the enlargement of national 

markets (cf. World Bank, 2000: 30).5 Thirdly, the reduction of uncertainty and risk is 

potentially promoted by regional integration. Uncertainty decreases, for example, if 

political credibility improves as a result of the integration-induced lock-in of economic 

reforms. Moreover, risks regarding external shocks from the outside world may 

diminish simultaneously to a reduction of dependence on the rest of the world (cf. 

Wu, 2004: 8). Fourthly, regional integration makes participating countries more 

attractive for foreign direct investment (FDI) due to higher scales of production (cf. 

World Bank, 2000: 37). Fifthly, under the assumption that trade flows involve the 

transfer of knowledge between trading partners, a trade creating RIA stimulates 

knowledge flows (cf. World Bank, 2000: 59f.). Finally, regional integration possibly 

                                                 
4 That is, in the case of a customs union, inter alia, the lower the common external tariff is, the less trade is 
diverted (Krugman, 1991: 15). 
5 The size of national market is defined by the GDP.  
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entails a polarisation effect. That is, a country’s (or a region within that country) 

economic situation may undergo a ‘cumulative decline’ or increase either in relative 

or absolute terms (cf. El-Agraa, 2004: 105). Polarisation can be provoked, on the one 

hand, by the specialisation of production patterns of member countries. 

Specialisation takes place because production facilities within the regional grouping 

are relocated in accordance with the law of comparative advantage as trade is 

created (cf. Das, 2004: 53). On the other hand, forward and backward linkages are 

likely to determine the localisation of production if intra-zone trade is liberalised. In 

such a scenario, countries (i.e. the more industrialised ones) offering more of these 

linkages attract industrial production facilities from less advanced members. Thus, 

regional inequalities in both industrial structure and income levels increase. Only if 

transportation costs decrease further, backward and forward linkages become less 

important and formerly deindustrialised ‘losers’ of integration may profit from 

centripetal forces (cf. Fujita et al., 2000: 254ff.). 

 

2.2 Assessment of regional integration among developing countries 
 

Although the number of regional integration frameworks among developing countries, 

also referred to as South-South RIAs, rose considerably since the beginning of the 

1990s, their impact on welfare of member states remains disputed.  

 

The critical evaluation of South-South RIAs which doubts their welfare enhancing 

effects is mainly based on the analysis of static trade creating and diverting effects. 

These are not likely to be beneficial in the case of regional integration schemes 

among developing countries: economic integration is said to be the more beneficial 

for member countries, the more competitive and potentially complementary their 

production patterns are. This argument might be applicable to integration frameworks 

among developed countries that are characterised by a high degree of intra-industry 

trade. However, it is unlikely to be valid in the case of developing countries which 

often rely on exports of primary goods towards developed countries (cf. El-Agraa, 

2004: 115).  

 

The traditional integration theory further suggests that trade diversion provoked by 

regional integration is the more limited the higher intra-regional trade flows are prior 
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to integration (natural trading partner hypothesis). Regarding developing countries, 

their intra regional trade flows are generally low. Due to the fact that developed 

countries are frequently important trading partners, regional integration among 

developing countries tends to be trade diverting (cf. El-Agraa, 1999: 115f. and 

Langhammer and Hiemenz, 1990: 13f.).  

 

Moreover, regional integration may entail knowledge flows within the grouping which 

are higher, the more developed participating countries are. That is, since South-

South RIAs do not dispose of large knowledge stocks and tend to divert trade, they 

are less likely to spur these flows than regional integration schemes that incorporate 

a developed country (cf. World Bank, 2000: 59ff.).  

 

Critics of regional integration frameworks among developing countries also state that 

the latter tend to provoke divergence rather than convergence among participating 

countries. Reasons for divergence within an RIA include an unbalanced reallocation 

of production due to the exploitation of comparative advantages, as well as a 

decrease in tariff revenues associated with trade diversion from non-member to 

member countries (cf. Langhammer and Hiemenz, 1990: 16). Additionally, within a 

South-South RIA there is frequently one member country which is relatively more 

industrialised than the others. In this case, polarisation effects in favour of the former 

may not only pronounce regional imbalances but also impede industrialisation in 

poorer member states (cf. Langhammer and Hiemenz, 1990: 6).  

 

A commonly applied means to counteract inequitable changes in welfare within a 

regional integration scheme is compensatory mechanisms, such as compensatory 

payments or slower tariff reductions by less advanced member states. However, in 

the case of regional integration frameworks among developing countries they are 

often not sufficient to ease tensions among their members.6 

 

By contrast, adherents of South-South RIAs claim that static effects of trade creation 

and diversion are of limited significance for developing countries. Instead, they 

                                                 
6 The East African Common Market which collapsed in 1977 due to the economic marginalisation of two of its 
members (Tanzania and Uganda) is a prominent example for such a failure of regional integration (cf. Das, 2004: 
50f.). 
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suggest that the evaluation of this type of regional integration schemes should rather 

focus on dynamic effects. This standpoint is based on the belief that the dynamic 

effects of regional integration foster industrialisation (cf. El-Agraa, 1999: 115). 

Already in 1959 Raul Prebisch considered preferential treatment among 

economically less advanced nations as a development strategy ‘to promote 

specialization in industrial products...’ (Prebisch, 1959: 267). The argument that 

dynamic effects facilitate industrialisation in developing countries focuses mainly on 

the size of national markets. Most of the developing countries suffer from very small 

domestic markets. Therefore regional integration is said to be particularly beneficial 

for them (cf. El-Agraa, 1999: 116 and World Bank, 2000: 32f.).  

 

Since industrialisation is considered an important aim of economic development, it is 

likely to outweigh static welfare losses. Static welfare gains like trade creation 

associated with the exploitation of comparative advantages may not even be the goal 

of national policy makers when establishing an RIA, especially if their country enjoys 

these advantages mainly for non-industrial products (cf. Langhammer and Hiemenz, 

1990: 6f.). 

 

3.  The Southern African Development Community and its integration agenda 
 

The Southern African Development Community (SADC) consists of fourteen member 

states listed in Table 1. The Seychelles, a previous member (1997-2004), and 

Uganda have submitted applications for membership of SADC.7 The development 

community is marked by enormous regional imbalances (see Table 1): the economic 

position of South Africa which accounts for 68.0% of SADC’s total GDP is 

outstanding. Angola, Tanzania, and Botswana follow far behind with 6.4%, 5.4%, and 

3.5% respectively. The six smallest economies of the Community (Lesotho, 

Madagascar, Malawi, Namibia, Swaziland, and Zambia) together comprise only 7.4% 

of the total regional GDP. In respect of GDP per capita, Botswana (USD 4649), which 

heads the grouping, registers a more than 51 times higher value than the member 

state with the lowest GDP per capita (the Democratic Republic of Congo (USD 91)). 

Also in terms of demography there is great heterogeneity among member states. 

                                                 
7 In August 2007, i.e. after the study at hand was conducted, the Seychelles were readmitted to SADC. 
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About 142.8 million people live in the Democratic Republic of Congo, South Africa, 

and Tanzania, the three most populated countries, which equals almost 60% of 

SADC’s total population. By contrast, Botswana, Lesotho, Mauritius, Namibia, and 

Swaziland all have a population of roughly two million or less.8 According to the 

Human Development Index (HDI), SADC members are at divergent levels of 

development: Mauritius is the only country which is considered highly developed 

whereas Lesotho, Zimbabwe, Angola, Tanzania, Zambia, Malawi, the Democratic 

Republic of Congo, and Mozambique all show a low degree of human development.9 

Finally, all member states suffer from severe poverty. With an appalling 94.1% and 

75.8% respectively Zambia exhibits the highest proportion of population living in 

moderate, as well as extreme poverty. As of April 2007, fully-fledged Poverty 

Reduction Strategy Papers were in effect in Lesotho, Madagascar, Malawi, 

Mozambique, Tanzania, and Zambia (cf. International Monetary Fund, 2007).  

 

Table 1: Selected indicators of SADC member states 
Country SADC 

member 
since** 

 

GDP  (USD 
millions) in 
2005 (% of 

SADC’s total 
GDP***) 

GDP per 
capita 

(USD) in 
2005 (PPP 
adjusted) 

Population 
(millions) in 
2005 (% of 

SADC’s total   
population***)

HDI in 
2004* 

(position 
in HDI 

ranking) 

% of 
population 

living in 
(severe*) 

poverty in 
2004* 

SACU 
member

Angola 1980 14,935 
(6.4%) 

937 
(2,077) 

15.941 
(6.6%) 

0.439  
(161) 

… 

Botswana 1980 8,204 
(3.5%) 

4,649 
(11,021) 

1.765 
(0.7%) 

0.570  
(131) 

50.1% 
(23.5%) 

X 

DRC 1997 5,236 
(2.2%) 

91 
(635) 

57.549 
(23.7%) 

0.391  
(167) 

…  

Lesotho 1980 988 
(0.4%) 

550 
(2,967) 

1.795 
(0.7%) 

0.494  
(149) 

56.1% 
(36.4%) 

X 

Madagascar 2005 4,340 
(1.9%) 

233 
(821) 

18.606 
(7.7%) 

0.509  
(143) 

85.1% 
(61.0%) 

Malawi 1980 1,986 
(0.9%) 

154 
(593) 

12.884 
(5.3%) 

0.400  
(166) 

76.1% 
(41.7%) 

Mauritius 1995 5,475 
(2.3%) 

4,403 
(11,312) 

1.243 
(0.5%) 

0.800 
(63) 

… 

Mozambique 1980 5,773 
(2.4%) 

292 
(1,105) 

19.792 
(8.2%) 

0.390  
(168) 

78.4% 
(37.8%) 

Namibia 1990 4,231 
(1.8%) 

2,083 
(6,749) 

2.031 
(0.8%) 

0.626  
(125) 

55.8% 
(34.9%) 

X 

South Africa 1994 159,695 
(68.0%) 

 

3,406 
(9,884) 

 

46.888 
(19.3%) 

 

0.653  
(121) 

34.1% 
(10.7%) 

 

X 

Swaziland 1980 1,548 1,369 1.131 0.500  … X 

                                                 
8 Demographic development in the region where almost one-third of world’s HIV-infected people live is heavily 
affected by the HIV/Aids pandemic (cf. UNAIDS/WHO, 2006: 10). 
9 Countries with a HDI between 1,000 and 0,800 (below 0,500) are at a high (low) level of human development 
(cf. UNDP, 2006: 275).  
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Country SADC 
member 
since** 

 

GDP  (USD 
millions) in 
2005 (% of 

SADC’s total 
GDP***) 

GDP per 
capita 

(USD) in 
2005 (PPP 
adjusted) 

Population 
(millions) in 
2005 (% of 

SADC’s total   
population***)

HDI in 
2004* 

(position 
in HDI 

ranking) 

% of 
population 

living in 
(severe*) 

poverty in 
2004* 

SACU 
member

(0.7%) (4,292) (0.5%) (146) 
Tanzania 1980 12,646 

(5.4%) 
330 

(662) 
38.329 

(15.8%) 
0.430  
(162) 

89.9% 
(57.8%) 

 

Zambia 1980 4,090 
(1.7%) 

350 
(910) 

11.668 
(4.8%) 

0.407  
(165) 

94.1% 
(75.8%) 

 

Zimbabwe 1980 5,547 
(2.4%) 

426 
(1,813) 

13.010 
(5.4%) 

0.491  
(151) 

83.0% 
(56.1%) 

 

Source:  The author’s composition based on World Bank’s World Development Indicators (online 
version), (*) UNDP (2006), (**) Energy Information Administration (2005), and (***) the 
author’s calculations. 

Notes:  SADC: South African Development Community (SADC was originally formed in 1980 as 
the Southern African Development Coordination Conference.); GDP: gross domestic 
product; USD: United States’ dollars; PPP: purchasing power parity; HDI: Human 
Development Index; SACU: Southern African Customs Union; DRC: Democratic 
Republic of Congo; …: data not available; GDP and GDP per capita in constant 2000 
USD; PPP adjusted GDP per capita in constant 2000 international $; The HDI ranking 
includes 177 countries.  

 

Regional production concentrates on agriculture and mining which contribute over 

50% to SADC’s GDP. Consequently, many SADC participants are particularly 

vulnerable to climatic conditions as well as to international commodity price 

fluctuations. Besides, the service sector plays an important role in numerous member 

states. Only Mauritius and South Africa, and to a lesser extent Zimbabwe, have 

developed significant manufacturing sectors (SADC, 2003a). In conclusion – and 

despite the ‘developed’ South Africa (Page, 2000: 273) – it must be emphasised that 

southern Africa is a developing region suffering from small and little diversified 

economies, pronounced inequalities and poverty. 

 

Within this regional context SADC amended its constitutive treaty in 2001 and 

prepared the Regional Indicative Strategic Development Plan which was adopted in 

2003 and launched in 2004. The plan is ‘a long-term development framework, setting 

the priorities, policies and strategies for achieving long-term goals of the Community’ 

(SADC, 2006: 4).10 Inter alia, it establishes a regional integration agenda that 

pursues the following incremental process of deepening integration (SADC, 2003b): 

 

                                                 
10 The Regional Indicative Strategic Development Plan is complemented by the Regional Strategic 
Indicative Plan for the Organ (SIPO). SIPO provides guidelines regarding non-economic issues, such 
as political stability, security and peace, which are a precondition for the successful implementation of 
the development plan (cf. SADC, 2006: 4). 



Chapter 7 – The state of convergence in SADC 

 156

1. establishment of a free trade area by 2008; 

2. completion of negotiation of a customs union by 2010;  

3. completion of negotiation of a common market by 2015; 

4. establishment of a monetary union, as well as a SADC Central Bank by 2016;  

5. introduction of a common currency by 2018.  

 

Moreover, via guidelines regarding selected stability-orientated macroeconomic 

indicators the process is explicitly aimed at macroeconomic convergence (see Table 

2).11 Progress towards it is to be monitored by the Committee of Central Bank 

Governors (cf. Rossouw, 2006: 382). 
 

Table 2: SADC’s macroeconomic convergence targets 

 
Macroeconomic variable Target by 

2008 
Target by 2012 Target by 2018 

Inflation rate single digit 5% or less 3% or less 
Ratio of budget deficit to 

GDP 
5% or less 3% as an anchor within a band of 1% by 

2012; maintenance of the 2012 level up to 
2018 

Nominal value of public and 
publicly guaranteed debt 

less than 60% of GDP 
 

Source:  The author’s composition based on SADC, 2003b. 
Notes: SADC: Southern African Development Community; GDP: Gross domestic product 

 

The prominent position of macroeconomic convergence within SADC’s integration 

agenda was already underlined by the endorsement of the Memorandum of 

Understanding on Macroeconomic Convergence by the Committee of the Ministers of 

                                                 
11 Additionally, targets concerning the diversification of industrial structure and exports, as well as 
various financial indicators, were introduced by the community: With regard to the diversification of 
industrial structure and exports, (i) national exports growth rates of at least 5% annually shall be 
sustained; (ii) intra-regional trade shall be increased to at least 35% by 2008; and (iii) manufacturing 
shall account for 25% of GDP by 2015 (cf. SADC, 2003b). As far as financial indicators are concerned, 
(i) external reserves shall cover imports for at least 3 months by 2008 and more than 6 months by 
2012 and 2018 respectively; (ii) the Central Bank’s credits to national governments shall be kept below 
10% of previous year’s tax revenue by 2008, and fall below 5% by 2015; (iii) savings shall account for 
at least 25% of GDP by 2008, and for 30% by 2012; (iv) domestic investment levels shall reach at 
least 30% of GDP by 2012; (v) payments and clearing system in SADC shall be gradually 
interconnected by 2008; (vi) currency convertibility shall be achieved by 2008; (vii) a regulatory 
framework for dual and cross listing on the regional stock exchanges shall be finalised by 2008; (viii) 
current (capital) account transactions between member states shall be liberalised by 2006 (2010); and 
(ix) the share of credit accessed by women and small and medium enterprises shall increase to at 
least 5% of total private sector credit by 2008 (cf. SADC, 2003b). 
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Finance and Investment in 2001 (SADC, 2001b, Article 1). Its purpose is the 

facilitation of macroeconomic stability (cf. SADC, 2001b, Articles 2 and 3). 

 

4.  Measuring macroeconomic convergence in southern Africa  
 

4.1  Convergence  
 

In the economic literature the question of convergence is a widely discussed topic. 

Traditionally, the convergence literature concentrates on income (per capita) or 

growth rates thereof in trying to answer the question whether relatively poor countries 

converge towards relatively rich countries.  

 

When measuring it empirically, there are two traditional concepts of convergence: β -

convergence and σ -convergence. For β -convergence it is tested by conventional 

cross-country growth regressions which regress growth rates on an initial level of 

income variable. A negative β  implies that higher initial income levels provoke 

slower growth rates and, thus, the existence of β -convergence (Barro and Sala-i-

Martin (2004: chapters 11 and 12)). By contrast, σ -convergence focuses on the 

shape of the income distribution as a whole and implies an over time decreasing 

dispersion of income across countries (cf. Islam, 2003: 314). 

 

Besides the cross-sectional regression approach to test for convergence, a time 

series strand has been established in convergence literature (see Bernard and 

Durlauf (1995, 1996); Hobijn and Franses (2000)). According to Bernard and Durlauf 

(1996:165) two economies converge if their ‘per capita output disparity at t is 

expected to decrease in value’.  

 

This definition has in recent years increasingly been applied to panels as well as to 

variables other than the original growth of per capita output variable. For example, 

Kocenda (2001) analyses whether certain groups of central and eastern European 

countries converge to a mean in terms of growth rates of real industrial output, 

money aggregate (M1), producer and consumer prices, as well as in terms of 
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nominal and real interest rate spreads (cf. Kocenda, 2001: 3). The author’s basic 

convergence equation is 

 

, , 1 1 ,( )i t t i t t i tX X X Xφ ε− −− = − + , 

where ,
1

1 n

t i t
i

X X
n =

= ∑ (cf. Kocenda, 2001: 14). According to the aforementioned 

definition of convergence, the dependent variable ,i t tX X−  has to become smaller 

over time if the analysed countries actually converge to their mean. That is, φ  has to 

be significantly smaller than one.12 In order to test whether φ  fulfils this condition, i.e. 

whether two economies are converging or diverging, unit root tests can be used.13 

Since with the help of various tests – e.g. Im et al. (2003) – it is possible to test for 

unit roots in panels, the time series dimension of Bernard and Durlauf’s (1996) 

convergence definition can be combined with a cross-sectional dimension.  

 

Following the example of Kocenda (2001), convergence of selected macroeconomic 

variables within southern Africa will be tested. However, it is important to present 

beforehand the variables which will be examined.     

 

4.2  Variables and data 
 
Econometric analysis in southern Africa suffers from an important drawback: the 

availability and reliability of data provided by member states is limited (cf. Bank of 

Namibia, 2006: 18). For example, factors measuring the degree of national policy 

alignment, such as budget deficit, government debt, foreign reserves and central 

bank credit to the government cannot be examined. However, the data base for the 

following relevant variables is sufficiently broad for the implementation of unit root 

tests in panels: (i) inflation (percentage change in the consumer price index (CPI)), 

(ii) nominal and (iii) real exchange rates, (iv) current account surplus/deficit (as 

percentage of GDP), (v) net barter terms of trade (2000 = 100), (vi) nominal and (vii) 

                                                 
12 After having computed critical values via Monte Carlo simulations Kocenda finds evidence for convergence of 
the macroeconomic variables in question among all groups of countries (cf. Kocenda, 2001: 22). 
13 If the null hypothesis of a unit root cannot be rejected – or, expressed differently, if φ  is not 
significantly below 1 – the analysed economies are said to diverge since any shocks affecting the 
variable in question become permanent (cf. Bernard and Durlauf, 1996: 170 and Kim, 2003: 5).  
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real interest rates, (viii) GDP per capita growth in percentage, (ix) gross domestic 

savings as percentage of GDP, (x) GDP per capita (constant 2000 USD), (xi) GDP 

per capita (PPP adjusted; constant 2000 international $), (xii) industry (value added, 

as percentage of GDP), (xiii) manufacturing (value added, as percentage of GDP), 

and (xiv) gross fixed capital formation as percentage of GDP.  

Instead of measuring convergence to a mean it will be tested for convergence 

towards South Africa. The reason for this modification is the belief that the smaller 

SADC members tend to converge towards the biggest economy in the region rather 

than that those countries converge towards a mean possibly biased by outliers.  

 

Underlying data stems from two sources: the International Financial Statistics of the 

International Monetary Fund provide monthly data regarding inflation rates, nominal 

and real interest rates, as well as nominal and real exchange rates. The observations 

range from January 1994 to December 2005. Due to non-availability of data, none of 

the panels comprise all possible thirteen countries. Since Common Monetary 

Agreement (CMA) members Lesotho, Namibia, and Swaziland have fixed exchange 

rates with the South African rand they are left out of the nominal exchange rates 

panel. 

 

The second source of data is the World Development Indicators provided by the 

World Bank. Data of current account balances, GDP per capita, GDP per capita 

(PPP adjusted), GDP per capita growth rates, gross domestic savings, gross fixed 

capital formation, industry (value added), manufacturing (value added), as well as 

terms of trade stem from this data set. All data from this source is annual data. The 

analysed period has to be enlarged in order to obtain sufficiently large sample sizes. 

Thus, in the case of annual data, observations will range from 1980 to 2005. Prior to 

1980 the availability of data concerning southern African countries is very poor. 

Almost all panels relying on World Development Indicators comprise all possible 

thirteen countries.  
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4.3  Econometric analysis 
 

In order to test for convergence of macroeconomic variables among southern African 

countries the panel unit root test proposed by Im, Pesaran and Shin (2003) 

(henceforth IPS test) is conducted (See Box 1).  
 

Box 1: The Im, Pesaran and Shin (2003) test for unit roots in panel data 
Im, Pesaran and Shin (2003: 55) assume the following first-order autoregressive process:    
 
(5)  , , 1 ,(1 )i t i i i t i tX Xφ µ φ ε−= − + + ,  i = 1, …, N,  t = 1, …, T  
 
In order to test the null hypothesis of a unit root iφ  = 1 for all i, they express equation (5) as 
 
(6)    , , 1 ,i t i i i t i tX Xα δ ε−∆ = + + , 
 
where (1 )i i iα φ µ= − , (1 )i iδ φ= − −  and , , , 1i t i t i tX X X −∆ = − . The null hypothesis of a unit root 
in equation (6) may be written as 
 
  0 : 0iH δ = for all i,  
 
while the alternative hypothesis is given by  

 
 1 : 0iH δ < , i = 1,2, …, 1N ,  0iδ = ,   1 11, 2,...,i N N N= + + . 

 
Since the IPS test computes a ‘t-bar’ statistic by averaging cross-section specific univariate 
ADF [augmented Dickey-Fuller] tests, equation (6) is modified by introducing lagged 
differences. If additionally ,i tX  is replaced by , ,i t SA tX X−  one obtains 
 

(7)  , , , 1 , 1 , , , ,
1

( ) ( ) ( )
k

i t SA t i i i t SA t i j i t j SA t j i t
j

X X X X X Xα δ λ ε− − − −
=

∆ − = + − + ∆ − +∑ ,  i= 1,…,n, 

 
where , ,i t SA tX X−  is the differential of one of the examined variables between country i and 

South Africa at time t, iα  is a country-specific intercept which controls for non-time-
dependent heterogeneity across countries, iδ  equals (1 )iφ− − , ,i jλ  are lag coefficients in the 

process that characterizes , ,i t SA tX X− , and iφ  equals ,
1

ik

i j
j

λ
=
∑ . k is the optimal number of lags 

which is automatically determined by the modified Akaike information criterion.  
 
If the null hypothesis 0 : 0iH δ =  for all i cannot be rejected, the panel has a unit root. Since 

iδ  equals (1 )iφ− −  testing whether the null hypothesis can be rejected or not is congruent 
with testing whether iφ  (= 1iδ + ) equals or is significantly below one…a iφ  which is 
significantly below (equals) one indicates convergence (divergence). 
Source:  Povel (2007) 



Chapter 7 – The state of convergence in SADC 

 161

The parameter iφ  is not only an indicator of convergence or divergence but can also 

be used as a measure of the rate of convergence. As Ben-David (1993: 666) derives, 

the half-life of the convergence process, that is the number of time periods needed to 

half the gap, is given by ln(0,5)
ln( )iφ

. In order to interpret the pace of convergence, 

panels (which according to the IPS test converge) will be examined in greater detail. 

That is, within these panels the half-lives for all iφ  which are significantly below one, 

i.e. the country specific half-lives, will be computed. Moreover, the group-specific 

half-lives of converging panels will be calculated with the help of a homogeneous φ  

derived from the Levin, Lin, and Chu (2002) test.14 

 

To our knowledge such a procedure has not yet been applied to macroeconomic 

dynamics in southern Africa. Most of the studies addressing the question rely 

primarily on the interpretation of descriptive statistics (see, for example, Rossouw, 

2006, who deduces from descriptive statistics that southern African countries are 

converging towards the macroeconomic convergence criteria). Also, Jefferis (2007) 

who tries to answer the question whether non-CMA countries could successfully join 

a SADC-wide monetary union applies rather simple methods to assess the degree of 

economic convergence within the region.15 His results imply that there is a core 

convergence group including the CMA members South Africa, Lesotho, Namibia, and 

Swaziland, as well as Botswana, Mauritius, Mozambique and Tanzania. Instead 

Angola, the Democratic Republic of Congo, Malawi, Zambia, and Zimbabwe are said 

to form a non-converging group. More sophisticated empirical methods are applied 

by, for example, Agbeyegbe (2003) who tests for unit roots and co-integration 

respectively between the non-CMA currencies and the South African rand and 

cannot find evidence for converging exchange rates.  

                                                 
14 The Levin, Lin and Chu (2002) test estimates the equation 

 , , , 1 , 1 , , , ,
1

( ) ( ) ( )
k

i t SA t i i t SA t i j i t j SA t j i t
j

X X X X X Xα δ λ ε− − − −
=

∆ − = + − + ∆ − +∑ , i = 1,…, n; where δ  

equals (1 )φ− −  and is a homogeneous coefficient for the entire panel (cf. Kim, 2003: 11).  
15 For example, he calculates the individual means of SADC member countries’ annual CPI inflation 
rates for the periods 1990-1996 and 1997-2002, and computes the differentials between them and the 
corresponding value of South Africa. He interprets differentials which in the second period are lower 
than the in the first one as evidence for convergence (cf. Jefferis, 2007: 96f.).  
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4.4  Results – convergence in SADC 
 

The results of the panel unit root tests are presented in Table 3. SADC countries 

seem to converge towards South Africa in terms of CPI inflation rates, nominal and 

real exchange rates, nominal and real interest rates, GDP per capita, current account 

balance, terms of trade, as well as GDP per capita growth.16 Regarding the other 

variables the null hypothesis of a unit root cannot be rejected.  

 

Table 3: Results of tests for convergence in SADC panels 
Variables IPS statistic Probability LLC coefficient Half-life 

Inflation of CPI -4.532*** 0.0000 0.9530 1.2007 (m) 
Nominal exchange rates -3.2015*** 0.0007 0.9306 0.8025 (m) 
Real exchange rates -3.7025*** 0.0001 0.9564 1.2945 (m) 
Current account balance -1.8754** 0.0304 0.6214 1.4566 
Terms of trade -2.7738*** 0.0028 0.8059 3.2126 
Nominal interest rates -2.0916** 0.0182 0.9618 1.4819 (m) 
Real interest rates -3.9100*** 0.0000 0.9409 0.9479 (m) 
GDP per capita growth -5.4758*** 0.0000 0.3814 0.7191 
Gross domestic savings -0.7562 0.2248 / / 
GDP per capita -3.8440*** 0.0001 0.2366 0.4809 
GDP per capita (PPP) -0.6060 0.2723 / / 
Industry (value added) 0.5174 0.6976 / / 
Manufacturing (value added) -0.1077 0.4571 / / 
Gross fixed capital formation -0.1316 0.4476 / / 

Source:    The author’s calculations based on International Monetary Fund’s International Financial 
Statistics and World Bank’s World Development Indicators (online version) respectively. 

Notes:    Asterisks denote the statistical significance of the coefficients at the 10% (*), 5% (**), and 
1% (***) levels; (m) = original half-life has been divided by 12 in order to obtain half-life in 
years; SADC = Southern African Development Community; IPS = Im, Pesaran and Shin 
(2003) test; LLC = Levin, Lin and Chu (2002) test; CPI = consumer price index; GDP = 
gross domestic product; PPP = purchasing power parity  

 

In terms of CPI inflation the null hypothesis of a unit root can be rejected at the 1%-

level, that is, strong evidence for convergence of the inflation rates towards the stable 

and relatively low South African value of reference is found. This result can be 

interpreted as a sign of reduced risks associated with price developments. Thus, intra 

regional trade and factor movements are facilitated improving the feasibility of deeper 

regional integration. 
                                                 
16 In the case of nominal exchange rates the dependent variable of the panel unit root test is ’(country i’s currency 
unit/South African rand – corresponding value of the same month of the previous year) / (corresponding value of 
the same month of the previous year)’. In the case of real exchange rates the dependent variable of the panel unit 
root test is ‘nominal depreciation + South Africa’s percentage change in the consumer price index (CPI) – country 
i’s percentage change in CPI’. That is, converging (diverging) nominal/real exchange rates denote a decreasing 
(increasing) volatile exchange rate between SADC members’ currencies and the South African rand.   
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Also, regarding nominal exchange rates, convergence seems to take place (at the 

1%-level). Converging exchange rates imply the reduction of risk associated with 

exchange rate fluctuations. As in the case of converging inflation rates, this risk 

reduction may foster economic transactions within the region paving the way for 

deeper regional integration.     

 

Turning to real exchange rates, the null hypothesis of a unit root can be rejected at 

the 1%-level. That is, real exchange rates are converging towards the South African 

rand. According to the theory of PPP, this finding suggests close economic ties 

between South Africa and other countries in the region which are reflected in, for 

example, important trade relations and, more generally, a high degree of openness 

(cf. Grandes, 2003: 10ff. Krugman and Obstfeld, 2003: 425). It is important to state 

that converging real exchange rates might also be induced by a pronounced 

interdependence with a common third party, such as the European Union or the US. 

Via the present analysis one cannot identify the exact reason for the observed 

common trends. However, due to, among others, the extreme import (and for 

countries such as Lesotho and Swaziland also export) dependence on South Africa 

of most other SADC members, a not negligible regional influence of the reference 

country is assumed (cf. SADC, 2003a; Lewis, 2001: 29). Therefore converging real 

exchange rates may at least be partly the consequence of a high degree of economic 

integration between the reference economy and its regional partners. Moreover, the 

South African rand clearly exhibits characteristics of a regional anchor currency 

which will be very helpful for the establishment of a monetary union. 

 

In the context of a monetary union, also the symmetry of external shocks is an 

important factor. Since countries which are subject to the same external shocks tend 

to strive for similar policy responses to such shocks, they are more likely to accept a 

supranational institution deciding independently on common monetary matters than 

economies that probably need different exchange rate adjustments. From the 

observed common trends in real exchange rates, shock symmetry can already be 

deduced (cf. Grandes, 2003: 13). In order to put the assessment of the symmetry of 

external shocks in SADC on a broader base, it is tested for convergence of current 

account balances and the net barter terms of trade.   
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Converging current account balances suggest that the countries in question undergo 

symmetric shocks because export and import developments seem to be similarly 

affected. When testing the panel, the null hypothesis of a unit root can be rejected at 

the 5%-level. This result in favour of shock symmetry is complemented by the 

findings regarding the terms of trade. Converging terms of trade suggest the 

approximation of export and import price dynamics which, in turn, implies symmetry 

of external shocks. Evidence is found for converging terms of trade at the 1%-level. 

 

With regard to nominal interest rates, convergence towards South Africa seems to 

take place (significantly at the 5%-level). The nominal interest rate is composed of 

the real interest rate and the (expected) inflation rate (cf. Copeland, 2005: 102). 

Furthermore, it can be regarded as a risk premium for the investor (cf. Copeland, 

2005: 86). In a separate analysis of real interest rates it is found that the null of a unit 

root can be rejected at the 1%-level. Converging real interest rates imply that capital 

flows freely within the region towards countries where its profitability is the highest, 

thus equalising its prices (cf. Copeland, 2005: 103). Therefore a constituting feature 

of a common market, namely free factor mobility, seems to be – at least partly – 

already in place within southern Africa.17  

 

If, additionally, the expected inflation rates converged towards the one of South 

Africa – which would be consistent with converging actual inflation rates – an 

increasing trust in monetary policy as well as in price stability would be implied. 

Finally, interpreting the nominal interest rate as risk premium, the result suggests that 

the general assessment of risk in member countries is converging. Both 

approximating expected inflation rates and risk premium are likely to impact positively 

on intra regional trade and investment out of which integration prospects would profit. 

Turning to business cycles, the two variables chosen to test for convergence, or lack 

thereof, produce mixed results: on the one hand, the GDP per capita growth rates of 

southern African states exhibit convergence towards the South African one (at the 

1%-level). On the other hand, with respect to gross domestic savings the null 

hypothesis of a unit root cannot be rejected implying diverging business cycles. 

                                                 
17 However, the possibility that a huge amount of capital which enters SADC from outside the region 
(originating for example from the European Union, the US and/or China) provokes these common 
trends in real interest rates cannot be excluded.  
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However, since GDP per capita growth rates are a direct measure of synchrony of 

business cycles (and gross domestic savings are not), national business cycles seem 

rather to approximate that of South Africa. Consequently, the prospects for common 

politico-economic interests are likely to be good.  

 

In terms of national GDP per capita, convergence towards the income level of South 

Africa is likely to take place since the null hypothesis of a unit root can be rejected at 

the 1%-level. Thus, southern Africa might be considered a regional club of 

convergence. Also, the development community attains at first glance the important 

goal of equity stated in the SADC treaty (cf. SADC, 2001a: Art. 5). However, when 

turning to the PPP adjusted GDP per capita it becomes obvious that actual living 

conditions within the region are diverging rather than converging. Thus, the null 

hypothesis of a unit root cannot be rejected.  

 

This (for the prospects and success of SADC) disappointing result is flanked by 

findings which strongly suggest the existence of polarising tendencies at the expense 

of South Africa’s regional partners.18 The variables industry (value added) and gross 

fixed capital formation are used to assess the phenomenon of polarisation. The factor 

manufacturing (value added), a subcategory of industry (value added), is adjoined in 

order to substantiate the results with more detailed information. For all of these 

variables the null hypothesis of a unit root cannot be rejected.19 Even if outliers such 

as Angola in the case of industry, Swaziland in the case of manufacturing, and 

Lesotho in the case of gross fixed capital formation are excluded from the 

corresponding SADC panels, no statistical evidence against divergence can be 

found.20  

 

The half-lives, indicating the time it takes to half the differentials between SADC 

members, on the one hand, and South Africa, on the other, are presented in the 

                                                 
18 When taking a closer look at the underlying data it becomes obvious that polarising tendencies do not take 
place at the expense of all regional partners of South Africa. Thus, for example, Angola that benefits from its oil 
reserves registered a much stronger growth of net output of industry measured as percentage of GDP than South 
Africa during the observation period.   
19 Note that a diverging gross fixed capital formation is consistent with the finding of diverging gross domestic 
saving. Actually, the former indicates not only the existence of polarising tendencies but also offers an argument 
against converging business cycles. 
20 The Im, Pesaran and Shin (2003) statistic for the panel which analyses industry (value added) (manufacturing 
(value added); gross fixed capital formation), and excludes Angola (Swaziland; Lesotho) equals 0.4169 (-0.1233; -
0.0857).  
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right-hand column of Table 3. In terms of nominal exchange rates, real interest rates, 

GDP per capita growth, as well as GDP per capita, half-lives of less than a year, i.e. 

high paces of group convergence, are computed. Inflation rates, real exchange rates, 

current account balances, and nominal interest rates exhibit slightly lower speeds of 

convergence. Instead, the terms of trade of southern African states seem to 

converge much slower to the South African value of reference than the other 

variables do.  

 

4.5  Results – convergence of individual countries 
 
The IPS test implements cross-section specific, i.e. country-specific, augmented 

Dickey-Fuller (ADF) tests in order to test for a unit root in panels. Taking the results 

of these ADF tests converging panels can be analysed in more detail. More 

precisely, in this subsection it is examined which countries actually converge towards 

South Africa.21 Table 4 presents the country-specific results of the nine converging 

panels. Half-lives are at hand for every country whose iφ  is significantly below one.  

 

In terms of inflation rates, six out of 11 countries, namely Botswana, the DRC, 

Lesotho, Mauritius, Swaziland, and Tanzania, seem actually to converge towards 

South Africa (see Table 4). Surprisingly, for CMA member Namibia the null of 

divergence cannot be rejected. However, a closer analysis of the underlying data 

shows that the country’s inflation rate differed only very little from that of South Africa 

throughout the observation period. This suggests either that convergence between 

the two inflation rates was already accomplished before observations for the 

examination at hand started or that the rates never differed significantly from each 

other. CMA member Swaziland exhibits the fastest pace of convergence followed by 

the other CMA member Lesotho. The half-lives of Botswana, Mauritius, and Tanzania 

respectively are more than three times as long as that of Swaziland.  

 

Turning to nominal exchange rates, out of ten countries only Angola, Mozambique, 

and Tanzania exhibit a iφ  that is significantly below one (see Table 4). That is, 

                                                 
21 Recall that the ADF test tends to not often enough reject the null hypothesis of a unit root. Consequently more 
countries may actually converge towards South Africa as the following results imply. This shortcoming should be 
kept in mind throughout the whole analysis.  
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nominal exchange rates of the broad majority of SADC members are likely to diverge 

from the region’s anchor currency. Seen from this angle, the result of ‘group 

convergence becomes less encouraging regarding the feasibility of further 

integration. While Angola shows a high speed of convergence, Mozambique and 

Tanzania are approaching towards the reference currency at a much slower pace. 

The null hypothesis of a unit root for Botswana cannot be rejected even though the 

country links its currency via a currency basket in which the rand weighs around 60 

to 70% to the South African rand (cf. Grandes, 2003: 8). Nonetheless, this lack of 

convergence is not surprising since the nominal exchange rate between Botswana’s 

currency and the South African rand was quite stable throughout the observation 

period. Again, this implies that the currencies’ values converged already prior to the 

starting point of the present analysis or never varied significantly from each other. 

 

Table 4: Convergence of individual countries 

Country Inflation 
rates 

Nominal 
exchange 

rates 

Real 
exchange 

rates 

Nominal 
interest 

rates 

Real 
interest 

rates 

Current 
account 
balance

Terms 
of trade 

GDP 
per 

capita 
growth

GDP 
per 

capita 

Angola 
0.9583 

 
 

0.7867 
*** 

(0.2408) 

0.9551 
 
 

0.8830 
 
 

0.9511 
 
 

0.0580 
** 

(0.2435)

0.7334 
 
 

0.2910 
** 

(0.5615)

0.1812 
 
 

Botswana 
0.9262 

* 
(0.7533) 

0.9628 
 
 

0.9235 
* 

(0.7258) 

0.9877 
 
 

0.9595 
 
 

0.5073 
** 

(1.0213)

0.8321 
 
 

0.5045 
* 

(1.0132)

0.3249 
 
 

DRC 
0.8685 

*** 
(0.4096) 

0.9110 
 
 

0.9655 
 
 

- - - 
0.3992 

** 
(0.7548) 

0.6673 
 
 

0.2212 
 
 

Lesotho 
0.8313 

** 
(0.3127) 

- 
0.8313 

** 
(0.3127) 

0.9691 
 
 

0.8289 
** 

(0.3078)

0.6790 
 
 

0.5336 
 
 

0.3601 
 
 

0.2596 
 
 

Madagascar 
0.9688 

 
 

0.9292 
 
 

0.9686 
 
 

- - 
0.6366 

 
 

0.6527 
 
 

-0.1199
*** 

(0.3268)

0.2367 
 
 

Malawi 
0.9743 

 
 

0.9400 
 
 

0.9745 
 
 

0.9615 
 
 

0.9750 
 
 

0.9885 
 
 

0.8843 
 
 

-0.1851
*** 

(0.4109)

0.2441 
 
 

Mauritius 
0.9200 

** 
(0.6930) 

0.9324 
 
 

0.9186 
** 

(0.6806) 

0.9717 
 
 

0.9361 
 
 

0.7773 
 
 

0.7777 
** 

(2.7566) 

0.9886 
 
 

0.4811 
 
 

Mozambique 
0.9709 

 
 

0.9373 
** 

(0.8926) 

0.9707 
 
 

0.9468 
 
 

0.8725 
* 

(0.4236)

0.5712 
 
 

0.9420 
 
 

0.3364 
** 

(0.6362)

0.2437 
 
 

Namibia 
0.8959 

 
 

- 
0.8959 

 
 

0.7853 
** 

(0.2389)

0.8355 
 
 

0.1800 
** 

(0.4043)

0.7769 
 
 

0.0845 
*** 

(0.2804)

0.1182 
*** 

(0.3246)

Swaziland 
0.7407 

** 
(0.1925) 

- 
0.7407 

** 
(0.1925) 

0.8470 
* 

(0.3479)

0.7394 
** 

(0.1913)

0.6295 
** 

(1.4979)

0.5184 
** 

(1.0550) 

0.7998 
 
 

0.2526 
 
 

Tanzania 0.9244 0.9369 0.9248 0.9761 0.8423 0.8998 0.3510 0.2787 0.1658 



Chapter 7 – The state of convergence in SADC 

 168

Country Inflation 
rates 

Nominal 
exchange 

rates 

Real 
exchange 

rates 

Nominal 
interest 

rates 

Real 
interest 

rates 

Current 
account 
balance

Terms 
of trade 

GDP 
per 

capita 
growth

GDP 
per 

capita 

*** 
(0.7349) 

* 
(0.8869) 

*** 
(0.7386) 

 
 

*** 
(0.3365)

 
 

** 
(0.6621) 

* 
(0.5426)

** 
(0.3857)

Zambia - 
0.8970 

 
 

- 
0.9269 

*** 
(0.7614)

- - 
0.6863 

 
 

-0.1436
*** 

(0.3572)

0.2317 
 
 

Zimbabwe - 
0.8195 

 
 

0.9641 
 
 

0.9966 
 
 

- - 
0.7679 

** 
(2.6249) 

0.7726 
 

 

0.2598 
 
 

Source: The author’s calculations based on International Monetary Fund’s International Financial 
Statistics and World Bank’s World Development Indicators (online version) respectively. 
 

Notes: Asterisks denote the statistical significance of the coefficients at the 10% (*), 5% (**), and 1% 
(***) levels; half-lives in parentheses; GDP = gross domestic product; DRC = Democratic 
Republic of Congo 

 

The real exchange rates between South Africa and five out of 12 other southern 

African countries are likely to be converging (see Table 4). Since real exchange rates 

are composed of nominal exchange rates and inflation rates the coefficients of CMA 

members Lesotho, Namibia and Swaziland are the same as in the case of the latter 

variable. Consequently, Swaziland and Lesotho are characterised by a high pace of 

convergence while it is likely that the currencies of Namibia and South Africa already 

converged before 1994. Tanzania’s significant coefficient is not surprising because 

the country’s inflation rate as well as nominal exchange rate, is also converging 

towards the corresponding values of South Africa. In the cases of Mauritius and 

Botswana, the other two countries approximating the reference economy, the 

converging inflation rates seem to have outweighed the diverging nominal exchange 

rates. Botswana, Mozambique and Tanzania exhibit much longer half-lives than 

Swaziland and Lesotho. 

 

As regards nominal interest rates, the null hypothesis of a unit root cannot be 

rejected for Namibia, Swaziland, and Zambia (see Table 4). By contrast, nominal 

interest rates of eight countries seem to diverge from that of South Africa.22 A closer 

analysis of the underlying data confirms divergence in Botswana’s case. Instead, 

Lesotho’s nominal interest rates were very close to those of South African throughout 

                                                 
22 When the same test is conducted in a panel excluding all SACU members – or, better expressed, 
including only one converging country – ‘group’ convergence is still found (Im, Pesaran and Shin 
statistic –1.7014** (p-value: 0.0444)). Hence, it seems that Zambia is sufficiently converging to bias 
the whole panel in favour of the rejection of the null hypothesis. That is, the IPS test is susceptible to 
countries that converge extremely towards the reference value.  
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the observation period.23 In terms of pace of convergence, the two SACU members 

are approaching South African values at a much higher pace than Zambia.  

 

As the country-specific analysis turns to real interest rates, four out of nine countries 

are found to be converging towards the reference economy (see Table 4). Again, this 

finding renders the result of ‘group’ convergence less meaningful. In the cases of 

Lesotho and Tanzania, diverging nominal interest rates seem to have been 

outweighed by converging inflation rates. Although Mozambique does not exhibit 

signs of convergence regarding either inflation rates or interest rates, the null 

hypothesis of a unit root can be rejected at the 10%-level for this country.24 

Regarding the speed of convergence the small SACU members Lesotho and 

Swaziland are the quickest.  

 

When analysing the current account balance, the null hypothesis of a unit root can be 

rejected for Angola, Botswana, Namibia, and Swaziland (see Table 4). More than half 

of all examined countries are rather diverging from South Africa’s reference value. 

The other variable which is supposed to indicate symmetry, or lack thereof, of 

external shocks are the terms of trade. Here, the null hypothesis of a unit root cannot 

be rejected for five (the Democratic Republic of Congo, Mauritius, Swaziland, 

Tanzania, and Zimbabwe) out of thirteen countries (see Table 4). Again, the majority 

seems to be rather diverging from South Africa. Considering both the country specific 

analysis of current account balances and terms of trade, conclusions concerning the 

symmetry of external shocks which were drawn from the ‘group’ convergence 

become less meaningful.  

 

Turning to GDP per capita growth rates, i.e. to the question of whether there is a 

certain degree of synchrony of business cycles, coefficients which are significantly 

below one are found for Angola, Botswana, Madagascar, Malawi, Mozambique, 

                                                 
23 Botswana’s nominal interest rates sometimes differed more than ten percentage points from those of South 
African whereas corresponding values of Lesotho generally varied less than two percentage points from the 
reference values. 
24 This seeming inconsistency can be explained by the manually set upper bound of number of lags: in respect of 
real interest rates, the upper bound of number of lags from which the modified Akaike information criterion could 
choose was set manually at nine. This was necessary in order to obtain statistics covered by the critical values 
computed by Im, Pesaran and Shin (2003). The modified Akaike information criterion freely chose eight lags when 
Mozambique’s inflation rates and seven lags when the country’s nominal interest rates were analysed. By 
contrast, with the upper bound of number of lags fixed at nine the number of lags with which the ADF test 
operates in the case of Mozambique’s real interest rates equals zero. 
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Namibia, Tanzania, and Zambia (see Table 4). Expressed differently, the broad 

majority of countries (eight out of 13) exhibit signs of converging business cycles 

supporting the finding of ‘group’ convergence. Madagascar, Malawi and Zambia 

exhibit negative coefficients suggesting that their GDP per capita growth rates are 

fluctuating heavily around that of South Africa. Nonetheless, these three countries 

exhibit convergence since the absolute values of their coefficients are below one. 

 

In terms of GDP per capita, ADF tests indicate that only Namibia and Tanzania are 

closing the gap to South Africa (see Table 4). Instead, for the other 11 countries in 

the panel the null hypothesis of a unit root cannot be rejected. In this context, it is 

important to state that Botswana and Mauritius are at higher levels of GDP per capita 

than South Africa. That indicates that a significant coefficient for these two countries 

would indicate convergence to a lower level of GDP per capita. But even without 

Botswana and Mauritius, statistical evidence for divergence is found for nine out of 

13 countries. This result suggests that – albeit the fact that there is ‘group’ 

convergence – living conditions of most southern African people do not conform to 

those prevailing in South Africa. 

 

The countries converging towards South Africa in most of the cases are Swaziland 

and Tanzania. For both the null hypothesis of a unit root can be rejected with respect 

to six analysed variables. Since Swaziland is not included in the panel concerning 

nominal exchange rates its ‘ratio’ of converging variables is higher than that of 

Tanzania. Other countries exhibiting high degrees of convergence are Botswana (in 

four out of nine analysed variables) and Namibia (four out of eight). With a iφ  

significantly below one regarding three variables Angola (out of nine), Lesotho (out of 

eight), Mauritius (out of nine), Mozambique (out of nine), and Zambia (out of nine) 

follow. The Democratic Republic of Congo, Madagascar, Malawi and Zimbabwe 

respectively show only very weak signs of convergence. As mentioned above, from a 

closer look at the underlying data it can be deduced that the SACU members 

Botswana, Namibia, and Lesotho sometimes converged to the reference economy 

already before observations for the examination at hand started and differed only 

little from South African values throughout the observation period respectively. Due 

to these findings it stands to reason that SACU members tend to converge much 
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more towards South Africa than other SADC members. This observation is 

complemented by the fact that countries like Swaziland frequently exhibit a relatively 

fast pace of convergence. 

 

5.  Conclusion 
 

The main purpose of this study was to assess the state of convergence in SADC, as 

well as the feasibility of the envisaged integration agenda of the grouping. The results 

of the convergence analysis suggest that countries converge towards South Africa. 

However, it looks as if the degree of convergence within the deeper integrated SACU 

is higher than within the less integrated SADC.  

 

The findings indicate that a further deepening of regional integration is feasible, 

especially in terms of a monetary union: 

 

• Firstly, intra-regional trade and factor movements are facilitated by converging 

inflation rates and nominal exchange rates which reduce the risk associated 

with price developments and exchange rate fluctuations respectively. Under the 

assumption that approximating nominal interest rates are provoked by the 

convergence of expected inflation rates and/or risk premium there is another 

reason in favour of increased economic transactions within southern Africa.  

• Secondly, converging current account balances and terms of trade offer 

statistical evidence for the symmetry of external shocks. This finding is 

supported by approximating real exchange rates. Moreover, the latter suggests 

that the South African rand is a regional anchor currency that is able to ease the 

establishment of a monetary union.  

• Thirdly, gross domestic savings are certainly not found to converge, but GDP 

per capita growth rates are. Hence, intra regional business cycles seem to 

become more synchronal wherefore prospects for commonly coordinated 

politico-economic action are good.  

 

However, the integration process might be seriously hampered by regional 

disparities. Thus, although GDP per capita exhibits convergence, actual living 

conditions within the region are becoming less equal since the PPP adjusted GDP 
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per capita diverges. Besides, divergence of the value added in industry and 

manufacturing as well as of gross fixed capital formation strongly suggests the 

existence of polarising tendencies at the expense of South Africa’s regional partners. 

Therefore the introduction of compensatory mechanisms in SADC – and perhaps the 

modification of those already existing in SACU – might become necessary in order to 

keep the integration efforts on track.  
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Lessons from two recent decisions of the East African Court of Justice (EACJ) 
for southern African trade blocs 

 
Henry Kibet Mutai 

 

1. Introduction 
 

The last year has seen significant developments taking place within the East African 

Community (EAC).  Possibly the most significant was the admission of Rwanda and 

Burundi as full members of the Community.  The other significant development 

related to the delivery by the East African Court of Justice, the primary dispute 

resolution organ within the EAC, of two landmark judgments that are likely to have 

far-reaching consequences for the integration project.  The judgments in the two 

cases, Calist Andrew Mwatela and others v East African Community1 and Prof. Peter 

Anyang’ Nyong’o and others v Attorney General of Kenya and others,2 raise 

important questions regarding the issue of regime design, that is, how are powers 

best allocated among different organs within a regional integration organisation and, 

in particular, what should the extent and nature of the jurisdiction of dispute 

settlement bodies in regional integration organisations be? 

 

Regime theorists argue that strong international institutions are essential 

mechanisms for ensuring that states comply with their international obligations.  

However, in light of the East African experience, a legitimate issue that needs to be 

explored is whether a strong dispute resolution body can endanger rather than 

strengthen an integration process.  In this paper, an effort will be made to examine 

the ramifications of the two decisions from a regime theory perspective.  The paper 

analyses the two cases to determine what lessons can be learnt from the decisions 

and how those lessons can then be applied to the integration processes within the 

Southern African Development Community (SADC) and the Common Market for 

Eastern and Southern Africa (COMESA), which are both taking significant steps 

towards deeper integration. 

 

                                                 
1 Mwatela and others v EAC, EACJ Application No. 1 of 2005, 4 October 2006 (unreported). 
2 Nyong’o and others v A-G of Kenya and others, EACJ Reference No. 1 of 2006, 30 March 2007 (unreported). 
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The paper is structured as follows: the next section (Section 2) provides a brief 

overview of regime theory and the main insights that it offers regarding regime 

design.  Section 3 gives an overview of the East African Community and in particular 

the institutional framework provided by the EAC Treaty.  Section 4 contains an in-

depth analysis of the two decisions mentioned above.  Section 5 then looks at the 

institutional frameworks of SADC and COMESA and, in particular, the nature of their 

dispute resolution mechanisms in order to evaluate their strengths and weaknesses.  

Section 6 concludes with some lessons from the two decisions that can be applied in 

evaluating and possibly revising the institutional frameworks over the coming years. 

 

Regime theory and the importance of institutions 
 

The aim of this section is to discuss the role that institutions play in successful 

integration schemes by highlighting some principles derived from regime theory.   

 

It has been argued that one of the prerequisites for successful economic integration 

is the existence of a strong, independent community organ (Petersmann, 1987: 460).  

Such an entity is needed to collect, verify and exchange data between the 

cooperating states while not being subservient to any of them (Seidl-Hohenveldern, 

1992: 76).  For such an entity to be effective in its work, it has to be seen to be 

legitimate by the states concerned.  This requires that the entity be composed of at 

least two organs: one where the members can agree on its common aims and 

another that will be capable of expressing the common will towards the states (Seidl-

Hohenveldern, 1992: 76-77).  The first is usually present in the form of a body 

bringing together the Heads of States and Government of the countries concerned at 

the highest level and a Council of Ministers at the next level while the second usually 

exists in the form of a Secretariat that serves the organisation. 

 

A third organ that is usually to be found in integration arrangements is a dispute 

settlement organ.  Such an organ can not only resolve disputes regarding alleged 

breaches of the Treaty, it can also be used to resolve issues regarding the 

interpretation of Treaty provisions.  In the negotiation and drafting of treaties, it has 

been argued that uncertainty and incomplete contracting may lead states to 

deliberately draft obligations in broad terms and to delegate the responsibility of 
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interpreting and applying the terms to administrative and judicial bodies (Abbott and 

Snidal, 2000: 433).  Ambiguity arising from the shortcomings of language may also 

lead to differences as to the meaning of treaty obligations or the nature of state 

conduct.  The aim of providing for a dispute settlement mechanism in a treaty regime 

is to ensure that an impartial method exists for resolving such issues (Chayes and 

Chayes, 1995: 201). 

 

The creation of strong international institutions is often referred to as the process of 

legalisation (Abbott et al., 2000: 401 – 404).  This term can be defined in terms of the 

particular set of characteristics that an organisation may possess, measured along 

the lines of obligation, precision and delegation (Abbott et al., 2000: 401 – 404).  That 

is to say, the stronger the obligations assumed by parties, the more precisely those 

obligations are defined and the greater the amount of power delegated to 

independent dispute resolution bodies, the more legalised the institution can be said 

to be. 

 

Where an organisation has low levels of obligation, precision and delegation, then 

decision making and compliance are still conducted primarily at a political level and 

the influence of law is correspondingly low. 

 

The factors that influence the institutional design of an organisation, that is to say, 

whether or not the organisation will be highly legalised or not, have been identified as 

including: 

 

- minimisation of transaction costs, 

- the enhancement of credibility, 

- the modification of political strategies, 

- incomplete contracting, 

- sovereignty, and 

- the promotion of compromise. 

 

In evaluating the institutional framework created by integration treaties, such as that 

which established the East African Community, one benchmark that can therefore be 
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used is the existence or independence of the dispute settlement body set up by the 

Treaty. 

 

The East African Community (EAC) 
 

The aim of this section is to provide an overview of the EAC in order to establish a 

context within which the two decisions discussed in Section 4 can be understood.  In 

doing so, the Treaty will also be evaluated with a view to determining whether it 

provides for strong, independent institutions capable of advancing the integration 

agenda. 

 

History and Nature of the Organisation 
 

Regional cooperation in the East African subregion goes as far back as 1917 when 

the British colonies of Kenya and Uganda formed a customs union (Akintan, 1977: 

124).3  Soon thereafter, in 1919, the region had a common currency (Lyakurwa et al., 

1997: 190).  In 1927, Tanganyika, which was then being administered by the UK as a 

League of Nations mandate, joined the customs union (Akintan, 1977: 124).4  In 1948 

the British authorities created the East African High Commission to regulate trade, 

transport and communications within the territories.5  This in turn evolved into the 

East African Common Services Organisation upon the independence of Tanganyika 

in 1961.6  Following the later independence of Kenya and Uganda, the East African 

Community was established in 1967 as the successor to the East African Common 

Services Organisation (Akiwumi, 1972: 207).  However, this organisation eventually 

collapsed among disputes over the distribution of benefits from integration as well as 

fundamental political differences.7 

 

                                                 
3 Some writers date the EAC’s antecedents to 1902.  See, e.g., Awori (1992: 120). 
4 See also Cheluget, K. 2002. Brief on the East African Community, Speech to the Experts Meeting to Develop the 
East African Common Negotiating Positions, Arusha, 23 October 2002, par. 2. 
5 The High Commission was created by the East Africa (High Commission) Orders in Council, 1947. 
6 The Common Services Organisation was created by the East African Common Services Agreements 1961 to 
1966 following the revocation of the EA (High Commission) Orders in Council.  See also Lyakurwa et al. (1997: 
190). 
7 Awori argues that constant bickering and political disputes between members led to war between Tanzania and 
Uganda in 1972 and again in 1979: see Awori (1992: 120).  Other reasons given for the collapse of the EAC are 
‘the variability of the economic policies pursued then by the partner states’, the hostility of the international 
political climate, ‘the continued perception of disproportionate sharing of benefits’ and the generally polluted 
political atmosphere’ (Kikwete  2002: 151, 153). 
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The 15 years following the collapse of the EAC saw the former partners dealing with 

each other at arm’s length.  Relations started to thaw in the nineties and a first step 

was taken to resume cooperation in 1993 when an Agreement for the Establishment 

of the Permanent Tripartite Commission for East African Cooperation was signed.  

However, it was a further three years before the East African Cooperation started 

operating and its Secretariat was launched.  Following further negotiations, the three 

Partners concluded the Treaty for the Establishment of the East African Community8 

on 30 November 1999, which provides the legal framework for the current 

organisation.  With the signing of the Accession Treaty by Rwanda and Burundi on 1 

July 2007, it is inevitable that there will be changes to the Treaty.  However at the 

time of writing this article the content of the Accession Treaty had not been publicised 

and it is therefore not possible to engage in a detailed discussion of the changes. 

 

Institutional framework 
 

The EAC Treaty provides for the establishment of various organs at the apex of 

which is the Summit.9  The other primary organs are the Council,10 the Secretariat,11 

the East African Court of Justice12 and the East African Legislative Assembly.13  A 

Coordination Committee14 and Sectoral Committees15 are also created.  The design 

of this framework indicates a desire to strike a balance between national interests 

and the common interest. It also shows the desire of the parties to ensure that there 

is no ‘legitimacy deficit’ regarding the participation of the people. 

 

The East African Legislative Assembly is currently composed of 27 elected members 

drawn from the three EAC member states, and five ex-officio members consisting of 

the Minister responsible for regional cooperation from each Partner State, the 

Secretary General and the Counsel to the Community (Art. 48).  These members are 

to be elected by the National Assemblies of the Partner States from persons who are 

                                                 
8 Treaty Establishing the East African Community, 30 November 1999 (entered into force 7 July 2000) (‘EAC 
Treaty’). 
9 EAC Treaty, Article 9.  Article 10 provides that the Summit shall consist of the Heads of State and Government 
of the Partner States. 
10 Ibid Ch. 5. 
11 Ibid Ch. 10. 
12 Ibid Ch. 8. 
13 Ibid Ch. 9. 
14 Ibid Ch. 6. 
15 Ibid Ch. 7. 
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not sitting MPs in the national legislatures in a manner that represents as much as 

feasible the political parties represented in the parliament, gender, and special 

interests.  For persons to be qualified to serve as a member they must be citizens of 

the state that nominates them, qualified to be elected as members of the National 

Assembly, not holding office as ministers or in the community and have ‘proven 

experience or interest in consolidating and furthering the aims and objectives of the 

Community’ (Art. 50 (2)).  Members of the Assembly serve for a period of five years 

and are eligible for re-election for a further five years (51 (1). 

 

The principal function of the Assembly is to serve as the legislative organ of the 

Community (Art. 49 (1)). Other functions include debating and approving the 

Community’s budget (Art. 49 (2)(b)), considering annual reports on the activities of 

the Community (Art. 49 (2)(c)), and discussing all matters pertaining to the 

Community and making such recommendations to the Council as it deems necessary 

for the implementation of the Treaty (Art. 49 (2)(d). 

 

Regarding the legislative function of the Assembly, Article 50 provides, inter alia, that 

  

any member may propose any motion or introduce any Bill in the Assembly: 

Provided that a motion which does not relate to the functions of the 

Community shall not be proposed in the Assembly, and a Bill which does not 

relate to a matter with respect to which Acts of the Community may be 

enacted shall not be introduced into the Assembly (Art. 59 (1)). 

 

The Article further provides that the Assembly is not to proceed on any bills that 

impose any charges on any funds of the Community or provide for payment of any 

moneys from any fund of the Community (Art. 59 (2)).  It is therefore clear that the 

Assembly’s powers are restricted with regard to the Community’s budget. 

 

With regard to the East African Court of Justice, the Treaty provides that the ‘Court 

shall be a judicial body which shall ensure the adherence to law in the interpretation 

and application of and compliance with this Treaty’ (Art. 23 (1)).  Before 20 March 

2007, the EACJ was composed of a single chamber consisting of six judges, two 

from each of the three Partner States, but on that date amendments to the Treaty 
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that had been triggered in part by the two cases discussed in this paper and in part 

by Rwanda and Burundi’s admission to membership, came into effect and brought 

about sweeping changes to the EACJ.  Probably the most fundamental change in the 

Court’s structure was the division of the EACJ into a First Instance Division and an 

Appellate Division (Art. 23 (2)).  The First Instance Division is to have jurisdiction to 

hear and determine any matter brought before the Court in accordance with the 

Treaty but its decisions are subject to appeal to the Appellate Division (Art. 23 (2)).  

This division of the Court into two chambers reflects a realisation on the part of the 

member states that one weakness of the original framework was that it contained no 

provision for appeal. 

 

This new court is to be composed of a maximum of 15 judges of whom no more than 

ten are to be appointed to the First Instance Division and not more than five to the 

Appellate Division (Art. 24 (2)).  Each partner state is to nominate no more than two 

judges of the First Instance Division and one of the Appellate Division (Art. 24 (1)).  

Judges are to be persons ‘of proven integrity, impartiality and independence and who 

fulfil the conditions required in their own countries for the holding of such high judicial 

office, or who are jurists of recognised competence in their respective Partner States’ 

(Art.24 (1)).  

 

The (original) East Africa Court of Justice and the East African Legislative Assembly 

were both inaugurated on 30 November 2001.  Though the amendments to the 

Treaty have entered into force, as mentioned above, the division of the EACJ into the 

two chambers envisaged by the Treaty amendments is yet to occur and the Court 

continues to operate as a single Chamber. 

 

The Legislative Assembly has already passed several acts, most notably the East 

African Community Customs Management Act.16  The inclusion of a legislative body 

in the Treaty framework indicates an awareness of the need to have a forum where 

the common will of the people can be expressed.  At present, however, the members 

of the Assembly are chosen through the national parliaments rather than by direct 

plebiscite.  Given the problems experienced in electing the Kenyan representatives to 

                                                 
16 East African Community Customs Management Act, 2004.  Date of assent: 31 December 2004. Date of 
commencement: 1 January 2005.  See also Namunane (2004). 
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the Assembly, this lack of direct participation is definitely a drawback to the 

democratic nature of the Assembly as it leaves the nominations at the mercy of 

domestic partisan politics. 

 

The EACJ Decisions 
 

Introduction 
 

Having outlined the general institutional framework of the East African Community in 

the previous section, this section provides an analysis of the two decisions that form 

the focus of this paper, that is Mwatela and others v EAC and Nyong’o and others v 

Attorney General of Kenya and others.  In reading this analysis, it should be 

remembered that the amendments regarding the Court discussed in the previous 

section had not yet been mooted or approved, thus the judgments were not subject 

to appeal. 

 

Calist Andrew Mwatela and others v East African Community 
 

This was a reference brought by three then members of the East African Legislative 

Assembly (EALA), namely Calist Andrew Mwatela, Lydia Wanyoto Mutende and 

Isaac Abraham Sepetu, challenging the validity of a meeting of the EAC Sectoral 

Council on Legal and Judicial Affairs held on 13 – 16 September 2005 and the 

decisions taken at that meeting relating to four bills pending before the EALA.  The 

bills in question were the East African Community Trade Negotiations Bill (2004), the 

East African Community Budget Bill, the East African Immunities and Privileges Bill 

and the Inter-University Council for East Africa Bill. 

 

The applicants sought orders from the Court that the report of the said Sectoral 

Meeting be null and void ab initio as were all the decisions, directives and actions 

contained in or based on it.  Among the primary issues facing the Court were the 

proper interpretation of the Treaty’s provisions and the principles to be applied in 

determining the case. 
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Facts17 

 

The facts leading up to the reference were that in 2004, at a time when the four bills 

in question were pending before the Assembly, the Council of Ministers, at a meeting 

held on 24 November 2004, decided that policy oriented bills having implications on 

Members’ sovereign interests and budgetary aspects of the Community were best 

submitted to the Assembly by the Council under Article 14(3)(b) of the EAC Treaty18 

rather than as Private Members’ Bills under Article 59.  The Council therefore 

decided to assume responsibility for the bills.  Following this Meeting, they twice 

requested the Assembly to postpone debate on the Trade Negotiations Bill, which it 

did. 

 

Subsequently, at a meeting held on 4 – 8 August 2005, the Council decided that the 

legislation on trade negotiation should await the conclusion of a study on all the 

implications of such legislation and that the Inter-University Bill would be submitted to 

the Sectoral Council for legal input and subsequent submission to the Assembly.  A 

joint meeting between the Council and Members of the Assembly was then held on 

10 and 11 August 2005 at which the Chairperson of the Council undertook to have 

the revised Inter-University Bill and the Immunities and Privileges Bill submitted to the 

Assembly session starting on 19 November 2005. 

 

However, before this could be done, the Sectoral Council held a meeting at which it 

decided that protocols, as provided for under Article 151 of the Treaty,19 rather than 

legislation enacted by the Assembly, were sufficient to cater for the Inter-University 

Council and for providing immunities and privileges for the Community.  It accordingly 

decided to advise the Council to withdraw the two bills from the Assembly and 

requested the Chairperson of the Council to advise the Speaker of the Assembly 

accordingly. 

 

                                                 
17 The facts narrated here are derived from the text of the judgment. 
18 This provision states that one of the functions of the Council is to initiate and submit bills to the Assembly. 
19 Article 151 states, inter alia, that the ‘Partner States shall conclude such Protocols as may be necessary in each 
area of co-operation which shall spell out the objectives and scope of, and institutional mechanisms for co-
operation and integration’. 
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Following this decision, the Secretary General of the EAC wrote to the Assembly 

Speaker informing him that the Council had decided to withdraw the two bills from the 

legislative business of the Assembly.  On 27 September 2005, the Kenyan Member 

of the Council made a statement from the floor of the Assembly giving an update on 

the status of the four bills and stating, inter alia, that it was the view of the Partner 

States that the Bills on Immunities and Privileges and the Inter-Universities Council 

be withdrawn because in both cases a protocol was sufficient. 

 

The Ministerial Statement was not well received by the Members of the Assembly 

and after initially resolving to have a substantive debate on the Statement, the 

applicants decided to file a reference to the Court, which they did on 7 December 

2005. 

 

Issues 
 

A large number of issues were raised by the applicants and respondents.  These 

were subsequently merged into a total of 18 issues and argued under three broad 

headings: establishment of the Sectoral Council and its meeting of September 2005; 

the status of the contentious bills; and the relationship of the Council and Assembly 

on legislation. 

 

Counsel for the applicants argued, inter alia, that under the Treaty, membership of 

the Council was to consist of ministers responsible for regional cooperation in each 

Partner State and such other ministers of Partner States as each Partner State would 

determine, and that the Sectoral Councils were to be established from among the 

Members of the Council.  Accordingly, in constituting meetings of Attorneys-General 

as the Sectoral Council on Legal and Judicial Affairs, the applicants argued that the 

Council acted ultra vires.  Moreover, with regard to the contentious meeting of 3 – 16 

September 2005, only the A-G of Uganda had attended in person while the AGs of 

Tanzania and Kenya had sent representatives who were clearly not ministers. 

 

In reply, counsel for the respondent argued, inter alia, that the Sectoral Council 

meeting had been validly convened and constituted and that the Attorneys General of 
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Kenya and Tanzania fitted the Treaty definition of ‘minister’ and were therefore 

potential members of the Council. 

 

Findings 
 

In its decision on the first issue regarding the establishment of the Sectoral Council, 

the Court agreed with the applicants that the Council was empowered under Article 

14 of the EAC Treaty to establish Sectoral Councils only from among its members.  

Upon an examination of the constitutions of the Partner States, it found that while in 

Uganda the Attorney General was designated a Cabinet Minister; the position was 

different in Tanzania where this was not the case; while in Kenya, though the 

Constitution did not classify the AG as a minister, the Interpretation and General 

Provisions Act included the AG in its definition of a minister.  The Court therefore 

held that the Kenyan AG could be considered to be a minister for the purposes of the 

Treaty.  In the light of the fact that the Treaty required representatives of all Partner 

States in order for the Sectoral Council to be properly constituted, the Court 

concluded that ‘the establishment of the Sectoral Council was inconsistent with the 

provisions of Article 14(3)(i)’ (Mwatela v EAC, 2005, 2006: 13). However, as this 

would raise the possibility of all the decisions that the Sectoral Council had made 

since its establishment being nullified, the Court decided to apply the doctrine of 

prospective annulment and ordered that its decision to annul the Sectoral Council 

was not to have retrospective effect. 

 

On the issue of the meeting held on 13 – 16 September, the Court ruled that 

ministers could not appoint persons who were not ministers to attend meetings of the 

Sectoral Councils on their behalf as this would distort ‘the elaborate structural 

hierarchy of representation of the Partner States at the different levels in the 

organizational framework of the Community’.  The meeting of 13 – 16 September 

was therefore not a lawful meeting of a Sectoral Council and the decisions that it 

handed down were not valid decisions of the Sectoral Council (Ibid.: 15). 

 

Having made this decision, the Court ruled that it was not necessary to consider a 

number of other issues that had been framed.  Unfortunately, one of the issues that it 

avoided was whether protocols are legally sufficient to render legislation 
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unnecessary.  Its reason for doing so was that going into the question of sufficiency 

or otherwise of protocols would encroach onto the jurisdiction of the Assembly (Ibid.: 

16). This would seem to imply that the decision as to whether or not protocols can 

replace legislation is one that the EALA itself is to decide and not the Court.  This is 

curious as this is clearly a matter calling for judicial interpretation which is the 

preserve of the Court under Article 27 of the Treaty.  Article 151 of the Treaty 

provides that the ‘Partner States shall conclude such Protocols as may be necessary 

in each area of co-operation which shall spell out the objectives and scope of, and 

institutional mechanisms for co-operation and integration.’  Protocols are to form ‘an 

integral part’ of the Treaty (Art. 151 (4)). This provision provides the member states 

with wide latitude regarding the matters that can be catered for in protocols and it is 

possible, as happened in this case, that there can be an overlap between a subject 

being considered for a protocol and one being tabled as a bill before the EALA.  It 

would have been useful for the Court to interpret the scope of this provision so as to 

provide guidance for the EAC as it moves towards deeper integration.  However, as a 

result of the Court’s reticence, the nature of the relationship between protocols and 

statutes of the EALA remains unclear. 

 

With regard to the question of the purported withdrawal of the four bills from the 

Assembly by the Council representative, the Court ruled that once a bill was on the 

floor it became the property of the Assembly and the only lawful way of withdrawing it 

was through the introduction of a motion for that purpose to the Assembly (Mwatela v 

EAC, 2005: 18). 

 

On the question of the primacy of EAC organs, which arose in the context of whether 

decisions of the Council were binding on the Assembly, the Court was of the view 

that the effect of the provisions of Articles 14(3)(c) and 16 was to ‘dispel any notion 

that the decisions of the Council albeit on policy issues bind the Assembly in respect 

of any matter within its jurisdiction’ (Ibid.: 19).  In arriving at this decision, the Court 

agreed with the applicants’ submission that ‘since the Assembly is a representative 

organ in the Community set up to enhance a people centred co-operation, its 

independence under Article 16 of the Treaty [had to be] preserved because the 

Treaty has not endowed the Council with any power to interfere in the operation of 

the Assembly’ (Ibid.: 20). 
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Lastly, on the issue of sovereignty and matters which could be introduced within the 

Assembly, the Court ruled that under Article 59(1), motions which did not relate to the 

functions of the Community or did not relate to a matter in respect of which an Act of 

the Community could be enacted, could not be introduced in the Assembly.  

Furthermore, the Assembly had ‘no power to legislate on matters on which the 

Partner States have not surrendered sovereignty’ (Ibid.: 24). 

 

Summary 
 

This decision is significant because for the first time, EAC citizens exercised their 

rights under the Treaty to challenge political decisions and, as a result, EAC 

ministers were notified that their duties and responsibilities under the Treaty were to 

be taken seriously and that they were not to delegate their responsibilities under the 

Treaty to subordinates.  This principle can be applied across the board to all the 

other organs established by the Treaty.  The main drawback of this decision is that it 

means that all decisions can now only be made when all the Partner States’ 

representatives are available to attend meetings.  However, this should not be a 

problem if all the Partners realise and agree that integration is a priority issue and 

thus ensure that when a meeting of an organ is called, the relevant representatives 

attend. 

 

The decision is also significant because it represents a lost opportunity with regard to 

the clarification of the relationship between protocols and legislation. Therefore the 

possibility remains of an unseemly tussle occurring in the future between the 

Assembly and the Council regarding whether new rules on an area in issue should 

be contained in a protocol or legislation. 

 

Nyong’o and others v A G of Kenya and others20 
 

The second major case to have been determined by the East African Court of Justice 

concerned the procedure for electing members to the East African Legislative 

                                                 
20 It should be noted that there are two different decisions that emanate from this reference.  The first, delivered 
on 27 November 2006, was on the application for interim orders whereas the second, dated 30 March 2007, was 
on the substantive issues after a full hearing of both parties. 
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Assembly and in particular the rules and process that had been used by the Kenyan 

Parliament to ‘elect’ members to the EALA in 2006.  The context within which the 

reference arose was the expiry of the term of the first members elected to the EALA.  

The claimants alleged that the process leading up to the election of the first,21 

second22 and third interveners23 as members of the EALA infringed the provisions of 

Article 50 of the Treaty. 

 

Facts24 
 

The facts leading up to this reference were that, following a controversial nomination 

process, on 26 October 2006, the Chairman of the House Business Committee of the 

Kenyan Parliament tabled a list of names of nine persons stated to be nominated to 

the EALA by the three parliamentary political parties that were eligible to nominate 

members. 

 

On 9 November 2006, the applicants filed a reference before the court along with an 

ex parte application seeking orders to restrain the third and fourth respondents from 

administering the oath of office to the persons whose names had been forwarded as 

Kenya’s nominees to the Assembly.  The ex parte motion came up for hearing on 17 

November 2006, but in view of the importance of the case, the Court ordered that the 

respondents be served so that the motion could be heard inter partes.  The 

respondents were accordingly served and the motion was heard inter partes on 24 

November 2006. 

 

One of the preliminary issues that arose was whether the second, fifth and sixth 

respondents, who were the Clerk to the Kenyan National Assembly, the Kenyan 

Vice-President in his capacity as leader of Government Business and the Chairman 

of NARC-Kenya (a political party) respectively, were properly joined.  On this issue 

the Court held that the parties had been wrongly joined as the legality of the matters 

referred to the Court related to the responsibility of the Republic of Kenya as a 

                                                 
21 Abdirahin Haitha Abdi, Sarah Godana Talaso and Christopher Nakuleu. 
22 Reuben Onserio Oyondi. 
23 Safina Kwekwe Tsungu, Catherine Ngima Kimura, Clarkson Otieno Karan, Augustine Chemonges Lotodo and 
Gervase Buluma Akhaabi. 
24 These facts are derived from the judgment in this case. 
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Partner State and it was for that reason that the Attorney General was rightly made 

the first respondent (Nyong’o v AG of Kenya, 2006: 7). 

 

Another preliminary issue referred to the question of jurisdiction, that is, whether the 

Court had jurisdiction to determine the issues brought before it.  Here the Court ruled 

that the question for its decision was what the expression ’each Partner State shall 

elect’ meant and whether what had transpired fitted that meaning and not the 

outcome of the election itself.  Accordingly, the Court ruled that this was an issue 

falling within its jurisdiction (Nyong’o v AG of Kenya, 2006: 6). 

 

In the main suit, the claimants argued that the process of nomination and election 

adopted by the Kenyan Parliament was fatally flawed and contravened Article 50 of 

the Treaty and that any rules that did not allow the election of members either directly 

by the people or by their elected representative were void by virtue of being contrary 

to the letter and spirit of the Treaty. 

 

In their response the respondents argued that the National Assembly had acted in 

accordance with the rules and that neither the rules nor the process infringed the 

Treaty. 

 

Issues 
 

The Court framed three issues for its resolution: had the complainants disclosed any 

cause of action within the meaning of the Treaty; had an election been undertaken 

within the meaning of Article 50; and did the Kenyan election rules comply with 

Article 50? 

 

Findings 
 

As a preliminary matter, the Court reiterated that the Treaty, ‘being an international 

treaty among three sovereign states [was] subject to the international law on 

interpretation of treaties, the main one being “The Vienna Convention on the Law of 

Treaties”’ (Ibid.: 10). Accordingly, the Court stated that the main articles from the 

Vienna Convention that were of relevance were the principle of pacta sunt servanda, 
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embodied in Article 26, the prohibition against invoking internal law as justification for 

not observing a treaty, found in Article 27 and the rule in Article 31 to the effect that 

treaties were to be interpreted in good faith and in accordance with the ordinary 

meaning of the terms of the treaty. 

 

On the issue of whether the claimants had disclosed a cause of action, the Court 

noted that Articles 28, 29 and 30 of the Treaty virtually created special causes of 

action which different parties could refer to the Court for adjudication and  

 

that none of the provisions in the three Articles [required] directly or by 

implication the claimant to show a right or interest that was infringed 

and/or damage that was suffered as a consequence of the matter 

complained of in the reference (Nyong’o v AG of Kenya, 2006: 16–17). 

 

On the question of whether the dispute ought to have been referred to the Kenyan 

High Court for determination, as argued by the respondents, the Court agreed that ‘if 

the only subject matter of the reference were those circumstances surrounding the 

substitution of the third interveners for the said four claimants, this Court would have 

no jurisdiction over the reference’.  However, the Court continued to state that the 

claimants had referred to the Court two other issues which were the core and 

material pleadings for purposes of the reference. Those two issues were the pleading 

that disclosed the special causes of action and evoked the Court’s jurisdiction under 

the Treaty (Ibid.: 20). 

 

On the second issue regarding the procedure by which Kenya’s nominees had been 

elected, the Court found that Article 50 constituted the National Assembly of each 

Partner State into ‘an electoral college’ for purposes of electing that State’s 

representatives to the EALA (Ibid.: 29). Relying on the principle that a delegated 

power cannot be delegated, the Court therefore disagreed with counsel on the first 

interveners’ submission that the National Assembly had the option of assigning the 

election of representatives to any other body (Ibid.: 30). 

 

It ruled that ‘what transpired was not an election by the National Assembly, but was 

at best ‘an appointment’ by the Government controlled House Business Committee’ 
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(Ibid.: 23). Accordingly, it found that the Kenyan Parliament had not carried out an 

election within the meaning of Article 50 of the Treaty (Ibid.: 34). 

With regard to the issue of whether the rules conformed to the provisions of Article 

50, the Court held that they did not, as ‘the election rules do not provide for the 

National Assembly to elect the members of the Assembly’ (Nyong’o v AG of Kenya, 

2006: 37).  Having discussed some of the applicable principles in statutory 

interpretation, the Court found that the rules in providing that names of party 

nominees would be ‘deemed’ to be elected upon being laid on the table were 

creating a fiction in order to circumvent an express Treaty provision (Nyong’o v AG of 

Kenya, 2006: 39). 

 

On the question of what was to happen where there was a conflict between a Treaty 

provision and a national rule, the Court relied on Article 27 of the Vienna Convention 

and stated that it could not be lawful for a state that voluntarily entered into a Treaty 

by which rights and obligations were vested to plead that it was unable to perform its 

obligations because its laws did not permit it to do so (Ibid.: 41). Applying this 

principle to the issue before it, the Court held that in making rules pursuant to a 

discretionary power conferred on it by Treaty, the Kenyan National Assembly was 

bound to conform to the purpose of the Article conferring it with that power – and in 

this instance that purpose had been defeated by Rule 4 of the election rules which 

provided for a fictitious election rather than a real one (Ibid.: 42–43). 

 

Summary 
 

The interim judgment delivered in this case had the result of postponing the expected 

swearing in of the new members of the Assembly, which had been slotted to take 

place concurrently with the November Summit of Heads of State.  This aroused a 

great deal of anger, especially within Kenyan government ranks and, as a result, the 

Partner States drafted amendments to the Treaty regarding the scope of the Court’s 

jurisdiction as well as its structure.  These amendments were tabled before an 

Extraordinary Summit held on 14 December 2006, which approved them and, as 

mentioned earlier,25 the amendments entered into effect on 20 March 2007. 

                                                 
25 See EAC Treaty Articles 23(1), 23(2), 24(1), 24(2). 
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Regional frameworks 
 

This next section takes a brief look at the institutional frameworks created by the 

COMESA Treaty and the SADC Treaty.  The aim of this discussion is to first identify 

any similarities that may exist between these frameworks and the EAC framework, 

and secondly, to see whether, in the event of a dispute, the two organisations are 

likely to encounter similar issues to those that were raised before the EACJ. 

 

The Common Market for Eastern and Southern Africa (COMESA) 
 

COMESA is a regional trade bloc composed of 19 member states stretching from 

Swaziland in the south to Libya in the north.26  It is a successor organisation to the 

Preferential Trade Area for Eastern and Southern Africa which was in existence from 

1982 to 1994.  The goals of the organisation are to establish a free trade area and 

customs union in the short term and eventually a common market in the lead up to 

the establishment of the African Economic Community (COMESA Treaty, Art. 4).27 

 

The COMESA institutional structure, like that of the EAC, is hierarchical in nature.  At 

the apex of the structure is the Authority, which is the supreme organ responsible for 

the general policy and direction of the Common Market.  It is made up of all the 

Heads of State or Government of the Member States (COMESA Treaty, Art. 8(1)). As 

the supreme organ, the Authority provides the political impetus for integration. It is 

also charged with controlling the performance of the executive functions of the 

Common Market and ensuring that its aims and objectives are achieved (COMESA 

Treaty, Art. (8)(2). The power to amend the Treaty is vested in the Authority (Art. 

190(5).28 This power has been used twice, once to amend the provisions regarding 

membership, and the second time in connection with the recent separation of the 

Court of Justice into two divisions.29 

 

                                                 
26 These 19 countries are: Burundi, Comoros, DR Congo, Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Libya, 
Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan, Swaziland, Uganda, Zambia, and Zimbabwe. 
27 COMESA Treaty, 5 November 1993, 33 ILM 1067 (entered into force 8 December 1994). 
28 Once adopted by the Authority, the amendment must be ratified by two-thirds of the member states before it 
can enter into force. 
29 COMESA, Official Gazette (Vol. 9(1), June 2004) par. 11. 
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Directions and decisions of the Authority taken or given in pursuance of the Treaty 

are binding on member states and all other organs of the Common Market other than 

the Court in the exercise of its jurisdiction (COMESA Treaty Art. 8(3)).30  This latter 

provision is aimed at safeguarding the Court’s independence.  All decisions have to 

be taken by consensus (Ibid., Art. 8(6–7)). Any one member is therefore able to block 

the adoption of any measure that it does not agree with. This provision therefore 

ensures that decisions of the Authority actually represent the common will of the 

member states. 

 

The Council of Ministers is the second highest body in COMESA.  It is composed of 

‘such Ministers as may be designated by each member state’ (Ibid., Art. 9(1)).  Like 

the Authority, the Council meets once a year and determines its own Rules of 

Procedure, subject to any directions given by the Authority. In matters of decision 

making, where consensus is not attained, the Council may take a decision by two-

thirds majority (Ibid., Art. 9(6)). In such instances, a dissenting member can lodge an 

objection and the proposal will be referred to the Authority (Ibid., Art. 9(7)).  Though 

the Council is not a legislature, it is empowered to issue various kinds of rulings 

having the status of law within the Community.  The powers of the Council to make 

rules are conferred by Articles 9(2)(d) and 10(1) of the Treaty.  Article 9(3) of the 

Treaty reiterates the binding nature of the regulations, directives and decisions of the 

Council. 

 

The primary responsibility for formal dispute resolution within COMESA lies with the 

COMESA Court of Justice.31  The Court is responsible for ensuring ‘the adherence to 

law in the interpretation and application’ of the Treaty (Ibid.: Art. 19). The Court has 

jurisdiction to adjudicate upon all matters referred to it pursuant to the Treaty 

(COMESA Treaty Art. 23). References may be made by member states {Ibid., Art. 

24), by the Secretary General (Ibid., Art. 25), or by legal and natural persons (Ibid., 

Art. 26). The Court also has jurisdiction to hear claims by Common Market 

employees and third parties against the Common Market (Ibid., Art. 27). Matters 

                                                 
30 Note that before a direction or decision can take effect it has to be notified to those to whom it is addressed: 
Article 8(4). 
31 The Court was officially opened in Lusaka on 19 March 2001.  COMESA, Report of the 11th mtg of the Council 
of Ministers, 20–21 May 2001, par. 156.   At the Eighth Summit of the COMESA Authority, it was decided that the 
seat of the Court would be in Khartoum. 
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under arbitration clauses and special agreements where the Common Market (or any 

of its institutions) is a party can also be submitted to the Court (Ibid., Art. 28). These 

broad powers suggest that the Court is well placed to serve as an essential element 

in securing compliance with the Treaty’s provisions.  However, as with other formal 

dispute mechanisms, the Court is unable to act unless a dispute is brought before it. 

 

The COMESA Court, like the EACJ, was originally composed of just one chamber but 

the Treaty now provides that the Court ‘shall consist of a First Instance Division and 

an Appellate Division’ (Ibid., Art. 19(2)). The First Instance Division is composed of 

seven judges and the Appellate Division of five judges (Ibid., Art. 20(1)).  In the five 

years since the COMESA Court of Justice was constituted, only one case touching 

on integration has been brought before it and it did not go to trial.  The dispute 

involved a reference filed by Ethiopia against Eritrea seeking the release by the 

Eritrean government of goods belonging to Ethiopian nationals that were being held 

at the ports of Assab and Massawa.32  Ultimately, the dispute was settled out of 

court. 

 

In spite of this lack of activity, it is clear that the COMESA institutional framework has 

the potential to raise the same sorts of issues that were faced in the EAC, that is to 

say that there could be disputes regarding the composition of the Council of Ministers 

as well as regarding the jurisdiction of the Court.  However, unlike the EAC, the 

COMESA Treaty does not provide for a legislative assembly, thus eliminating the 

possibility of disputes regarding the election of representatives. 

 

The establishment of a COMESA Appellate Division ensures that litigants who lose at 

the trial stage will have another chance to obtain a ruling in their favour.  Though this 

may be seen as an avenue whereby governments can endeavour to secure rulings 

that favour them, there is no guarantee that the Appellate Division would rule in 

favour of governments.  The main advantage of having a two-chamber division, 

however, is likely to lie in the increased legitimacy that it will provide to decisions of 

the Court of Justice, thus enhancing the rules-based nature of the organisation. 

 

                                                 
32 Eritrea v Ethiopia (interlocutory application no IA 1A/99) and Ethiopia v Eritrea, Application IA no 1 of 2000.  
Reported in COMESA Journal, January/March 2004, 14. 
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The Southern African Development Community (SADC) 
 

SADC is a regional trade bloc composed of 13 southern African countries.33  It was 

established in 1992 with the adoption of the Treaty Establishing the Southern African 

Development Community,34 as a successor organisation to the Southern African 

Development Coordination Conference which was a much looser organisation in 

terms of the stringency of the obligations assumed by member states.  It was not until 

1996 that SADC adopted a Protocol on Trade which sets out the goals of the 

organisation as far as trade liberalisation is concerned (SADC Protocol on Trade, 

1996).35 

 

Chapter 5 of the SADC Treaty sets out the institutional framework of the 

organisation.  At the apex is the Summit of the Heads of State or Government (SADC 

Treaty, Art. 10).  As the supreme policy-making institution of SADC, the Summit is 

responsible for providing the overall policy direction of the organisation as well as 

control of its functions (Ibid., Art. 10(1–2)).  Decisions of the Summit are taken by 

consensus and are binding (Ibid., Art. 10(9)). 

 

The other institutions established by the Treaty include the Organ on Politics Defence 

and Security Cooperation (Ibid., Art. 10A), the Council of Ministers (Ibid., Art. 11), the 

Integrated Committee of Ministers (Ibid., Art. 12), the Standing Committee of Officials 

(Ibid., Art. 13), the Secretariat (Ibid., Art. 14), and SADC National Committees (Ibid., 

16A).  Unlike the EAC and COMESA, the SADC Treaty provides for the 

establishment of a troika of states at the level of each organ to act as a steering 

committee of each particular institution and to make decisions between meetings of 

the institution (SADC Treaty, Art. 9A).  It is also worth noting that one important 

difference between SADC and the EAC is that SADC does not have any Assembly.  

It is therefore very much an intergovernmental organisation rather than one that aims 

at involving the voice of the citizens. 

 

                                                 
33 Angola, Botswana, DR Congo, Lesotho, Malawi, Mauritius, Mozambique, Namibia, Swaziland, South Africa, 
Tanzania, Zambia and Zimbabwe. 
34 Treaty Establishing the Southern African Development Community, 17 August 1993 (entered into force 30 
September 1993) (SADC Treaty). 
35 24 August 1996 (entered into force 25 January 2000). 
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With regard to dispute settlement, the Treaty provides for the creation of a Tribunal 

(Ibid., Art. 16). The Tribunal is authorised to determine, inter alia, any disputes 

regarding the interpretation and application of the Treaty and its Protocols which 

cannot be settled amicably (Ibid., Art. 32).36 This provision is reiterated in Article 14 of 

the Protocol on the Tribunal. 

 

Persistent failure to fulfil obligations under the Treaty can result in the imposition of 

sanctions on the defaulting member (Ibid., Art. 33). Such sanctions can only be 

imposed by the Summit, however. In view of its consensus based character, this 

suggests that resort to such drastic measures is not contemplated. 

 

The Protocol provides for the Tribunal to consist of no fewer than 10 members 

appointed from nationals of the member states possessing the necessary 

qualifications for appointment to the highest judicial offices of their respective states 

(SADC Protocol on Tribunal, Art. 3(1)). As a result of financial constraints, the 

Tribunal was not inaugurated until November 2005 when the 10 members of the 

Tribunal were sworn into office, following their appointment at the 25th SADC Summit 

held in Botswana. 

 

With regard to the institution of suits, the Protocol provides that the Tribunal shall 

have jurisdiction over disputes between states as well as between natural or legal 

persons and states (Ibid., Art. 15(1)). However, before a natural or legal person can 

institute an action against a state, he or she must first exhaust all available remedies 

or be unable to institute a domestic action (SADC Protocol on Tribunal, Art. 15(2)). 

Where there is a dispute between a natural or legal person and the Community, the 

Protocol confers exclusive jurisdiction over the dispute on the Tribunal (Ibid., Art. 18). 

It is accordingly possible that a dispute such as the one that arose in the Mwatela 

case could arise within SADC. 

 

 

 

                                                 
36 Detailed provisions regarding the composition, powers, functions and procedures of the Tribunal are contained 
in a Protocol that was concluded pursuant to Article 16(2). 
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Conclusion 
 

The analysis conducted in this paper has revealed that while the EAC, COMESA and 

SADC share some similarities with regard to their institutional frameworks, there are 

also some fundamental differences. The most striking difference is the absence of a 

legislative body in both the COMESA and SADC frameworks, unlike the case with 

the EAC. These differences in regime design can be attributed primarily to the overall 

objectives of the blocs in question. Thus, whereas the East African Community aims 

explicitly for the creation of a political federation, the other two are more focused on 

trade integration. In the event that either COMESA or SADC were to move towards 

political integration, the creation of an elected legislative body would be an essential 

measure to ensure that the people had a more direct say in the affairs of the bodies, 

thus enhancing their legitimacy. 

 

One of the lessons to emerge from this analysis is that great care must be taken in 

designing dispute resolution organs such that the implications of omitting a provision 

for appeal, which is a common feature of national judicial systems, are carefully 

thought through beforehand.  The benefits to be gained from a quick resolution of a 

dispute must be weighed against the possibility of the decision taken being wrong at 

first instance. 

 

It is also important for the designers of a regime to be aware of possible differences 

in the constitutional provisions of the member states.  The Mwatela case showed that 

the determination of an issue related to the composition of an institutional organ may 

rest on an examination of domestic constitutions.  While it is assumed that the 

officials of the country concerned will be aware of these provisions, they may not 

comply with them in the everyday activities of the organisation.  A dispute resolution 

body can serve to remind the states concerned of their obligations. 

 

It has been seen that where a dispute resolution mechanism has been established, 

to which individuals have access, the path is opened for the body to arrive at 

decisions that may not be pleasing to the governments concerned.  The reaction of 

the East African governments to the unfavourable decisions delivered by the EACJ 

calls into question the extent of commitment of the governments to the integration 
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project.  It also emphasises the importance of ensuring that the political will to make, 

and accept, tough decisions is present. 

 

On the question of regime design, it was noted that effective regional integration 

requires the existence of strong institutions to collect, verify and disseminate data, 

and this is one area where the three organisations need to focus their resources.  At 

the moment, the policy-making organs in the shape of the institutions composed of 

the Heads of States and the Ministers have great power but the implementation of 

policy once made is an area where attention needs to be focused.  More resources 

should therefore be devoted to strengthening the secretariats of all three 

organisations discussed, especially as they move towards the creation and 

strengthening of customs unions. 

 

Where a dispute resolution body is to be established, it is important to decide 

whether to grant individuals the right to bring actions before that body or not.  

Granting individuals this right has the advantage of co-opting them as additional 

monitors of the levels of compliance with the Treaty, thus acting as an additional 

mechanism for increasing compliance.  Restricting access to dispute resolution 

bodies to governments alone would mean that any disputes are more likely to be 

resolved politically, if at all, given the reluctance of many governments to litigate for 

fear that it would be seen by the opposite party as a ‘hostile’ move.  This would 

detract from the rules-based nature of the organisations. 

 

The member states ought therefore to ensure that at a national level the decisions 

arrived at by the dispute body be respected and implemented, pursuant to the pacta 

sunt servanda principle, rather than being undermined by knee-jerk reactions that 

can only serve to damage the respect accorded to those bodies.  Thus, even though 

the Summit may reserve the power to amend the Treaty in question, this is a power 

that ought to be exercised sparingly.  In the case of the EAC, Treaty amendments to 

cater for the admission of new entrants in the form of Rwanda and Burundi would 

undoubtedly have been seen to be legitimate and necessary; however, the timing of 

the amendments indicated a reaction to a decision seen as unfavourable to the 

political elite in Kenya. 
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In conclusion, a strong dispute resolution body can strengthen the integration 

process by providing a venue for impartial resolution of disputes but in creating such 

a body, the states concerned must be prepared to accept that its decisions will not 

always be in their favour. 
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Integration through law: an examination of the jurisprudence 
of regional economic integration judicial bodies in Africa 

 

Richard Frimpong Oppong 

 

Introduction 
 

A defining characteristic of economic integration in Africa is the dormant regional 

courts established under various regional economic integration treaties. Their 

decided cases have been virtually non-existent or dealt largely with issues not 

directly related to the economic integration processes. Unsurprisingly, one does not 

find an account of their jurisprudence in academic writings on integration in Africa. 

The absence or limited nature of individual access to the courts, the traditional 

reluctance of states to sue each other, the non-utilisation of the preliminary reference 

procedure between the courts and national courts, the relative dearth of substantive 

law from the communities (community law), a general lack of political will to see the 

judicial branch as a key component of the integration processes, and the absence of 

systematic law reporting on their judgments account for this. This state of affairs 

represents a severe constraint on Africa’s economic integration processes given the 

crucial role of law and the judicial branch in the processes. This state of affairs also 

relegates law and litigation, which have been at the forefront of other successful 

integration initiatives, to the background. 

 

Generally, Africa’s economic integration initiatives have shied away from addressing 

the serious legal issues associated with economic integration. These include the 

status of community law within national legal systems, rules for resolving legal 

conflicts between multiple integration arrangements, and the harmonisation of laws to 

facilitate integration. Economic and political thought have dominated the processes. 

This is not to suggest that economic and political thought are unimportant in 

economic integration.1 However, true integration does not happen without a strong 

legal foundation and an attendant legal system. A recently concluded report of the 

United Nations Economic Commission for Africa found the existing legal framework 

                                                 
1 See e.g. Mutai (Ch. 8 in this Yearbook) applying regime theory in analysing judgments of the East 
African Court of Justice. 
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for Africa’s integration ‘ambiguous and imprecise’.2 Such a legal framework is a 

recipe for instability and disputes. 

 

Using the treaties establishing the Common Market for Eastern and Southern Africa 

(COMESA), the Economic Community of West African States (ECOWAS), and the 

East African Community (EAC) and the judicial institutions provided thereunder as 

the principal focus, this paper assesses how the courts’ jurisprudence is responding 

to some of the legal challenges of economic integration and articulating issues that 

lie beyond the realm of ‘the economic’. There are also emerging cases, particularly 

within the EAC, in which individuals are relying on community law or challenging 

community institutions before national courts. These are welcome developments for 

the purpose of putting law at the forefront of Africa’s economic integration processes, 

but more is to be done. This paper argues that a trilateral relationship between the 

regional courts, national courts, and domestic non-state actors should be seen and 

nurtured as an essential ingredient for deepening integration in Africa. 

 

1. The jurisprudence of the courts 
 
Courts have a crucial role to play as guardians of the economic integration 

processes, enforcers of the benefits economic integration brings to individuals, and 

arbiters of the institutional tensions inherent therein. The jurisprudence of the 

COMESA, ECOWAS and EAC courts reflects and brings to the fore the myriad of 

legal problems associated with economic integration. This section provides a factual 

and descriptive account of a selection of cases from these courts that address issues 

directly affecting economic integration. The next section will analyse the judgments 

from a number of perspectives. 

 

The East African Court of Justice’s decision in Calist Andrew Mwatela v East Africa 

Community (2005)3 was a reference under Article 30 of the EAC Treaty by three 

members of the East African Legislative Assembly (EALA). The applicants 

challenged the validity of a meeting of the Sectoral Council on Legal and Judicial 
                                                 
2 UNECA. 2006. Assessing Regional Integration in Africa II – Rationalizing Regional Economic 
Communities. United Nations Economic Commission for Africa).  p. 21. 
3 This and the other judgments of the court cited in this paper are available at 
http://www.eac.int/news_EACJ_judgments_and_rulings.htm.  
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Affairs (Sectoral Council)4 held on 13–16 September 2005 and the decision taken at 

the meeting to withdraw four private member bills that were pending before the 

EALA.5 The Council of Ministers (Council) acting on the Sectoral Council’s report and 

in the light of its earlier decision6 decided that protocols rather than legislation 

enacted by the EALA were more appropriate for two of the bills and that they should 

accordingly be withdrawn.7 For the remaining two bills, a stay of their consideration 

by the EALA was requested through a ministerial statement to enable consultation 

with the partner states.  

 

The applicants sought an order from the court that the report of the Sectoral Council 

upon which these decisions were made be void ab initio, and that all decisions, 

directives and actions taken thereunder be void. Three issues were considered by 

the court, namely (a) the establishment of the Sectoral Council and its meeting, (b) 

the status of the contentious bills, and (c) the relationship between the Council and 

the EALA as regards legislation.  

 

The court held that the Sectoral Council had not been properly constituted from its 

inception since it comprised people not qualified under the Treaty. Under the Treaty, 

the Council was to establish sectoral councils from among its members, but the 

sectoral council in issue consisted of Attorney Generals of the partner states that 

were not qualified members of the Council. Consequently, the meeting and the 

decisions taken thereunder were unlawful. The court, however, applied the doctrine 

of prospective annulment and saved the decisions which the Sectoral Council had 

taken from its inception. It was further held that a Ministerial Statement was an 

ineffective means of withdrawing the bills from the EALA. At the time of the 

statement, the bills had become the EALA’s property and could only be withdrawn by 

a motion under the EALA’s rules. Although the decision to withdraw the bills was 

                                                 
4 Established by Council of Ministers from among its members under Article 14 of the Treaty to deal 
with specific issues. The Sectoral Council on Legal and Judicial Affairs was created at a meeting of 
the Council of Ministers in 2001. 
5 Private Member Bills are allowed under Article 59 of the Treaty. These bills were the East African 
Community Trade Negotiations Bill, the East Africa Community Budget Bill, the East African 
Immunities and Privilege Bill, and the Inter-University Council for East Africa Bill. 
6 In November 2004 the Council decided that policy-oriented bills such as those with implications for 
the partner states’ sovereign interests and on the budgetary aspects of the community ought to be 
submitted to the Assembly by the Council under Article 14(3)(b) of the Treaty as opposed to being 
submitted as Private Members Bills under Article 59 of the Treaty. 
7 The East African Immunities and Privilege Bill and the Inter-University Council for East Africa Bill. 
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ultimately a decision of the Council (whose decisions in some instances bind even 

the EALA), the court held that under the Treaty, regarding matters in the Assembly’s 

area of jurisdiction,8 the decisions of the Council had no precedence. To the court ‘the 

Assembly is a representative organ in the Community set up to enhance a people 

centred co-operation’ and therefore its independence should be preserved (Calist 

Andrew Mwatela v East Africa Community, 2005:20). The court reaffirmed the rights 

of private members to introduce bills subject to limits defined in the Treaty. In this 

instance, the character of the limitations meant the determination of the issue 

whether the bills fell outside the limitations would have required the court to delve 

into their provisions in great detail. Since the bills were pending before the EALA, the 

court deemed it unwise to undertake such an exercise for fear of encroaching on the 

EALA’s jurisdiction. 

 

In Peter Anyang’ Nyong’o v the Attorney General of the Republic of Kenya (2006), 

the applicants contended that the process by which Kenya’s representatives to the 

EALA were nominated contravened Article 50 of the Treaty because no elections 

were held to elect the representatives. They sought inter alia an interpretation of 

Article 50 of the Treaty and a declaration that the Rules of Election applied by the 

Kenya National Assembly contravened Article 50 of the Treaty and hence were void. 

Pending the determination of the substantive issues, they sought an injunction 

restraining the respondents from recognising and inducting into office the said 

representatives. The respondents raised preliminary objections to the court’s 

jurisdiction. The respondents argued that the court’s jurisdiction under Article 27(1) 

was restricted to the interpretation and application of the Treaty and did not extend to 

determining questions arising from the election of EALA members. To the 

respondents, this jurisdiction was reserved under Article 52(1) to the appropriate 

institutions of the partner states: in this instance, the Kenya National Assembly, and 

in cases of dispute, the High Court of Kenya.  

 

The court swiftly rejected the objection. It held that the combined effect of Article 27 

and 30 of the Treaty was that it had jurisdiction to determine the legality of any act, 

regulation, directive, decision or action of a partner state or community institution on 

                                                 
8 See Article 14 and 16 of the EAC Treaty. 
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the ground that it infringed a provision of the Treaty. Since the applicants were 

challenging the validity of the Kenya election rules in the light of the provisions of the 

Treaty, the matter fell squarely within its jurisdiction.9 In granting the injunction, the 

court applied the dual test of a prima facie case with a probability of success and 

likelihood of irreparable damage or injury. It held that there was a prima facie case 

with a probability of success and, the current state of the law was such that unless 

restrained from taking office, the alleged illegality was likely to continue even after a 

favourable decision for the applicants was made. Such a state of affairs would cause 

irreparable damage to the applicants, the Assembly, and the Community. 

 

The substantive determination of the Anyang’ reference came in March 2007. In 

Peter Anyang’ Nyong’o v the Attorney General of the Republic of Kenya (2006) – 

Anyang II, – the court identified three broad triable issues: (1) Does the complaint 

disclose any cause of action within the meaning of Article 30 of the Treaty? (2) Was 

an election undertaken within the meaning of Article 50 of the Treaty? (3) Do the 

Kenya Election Rules (i.e. the Treaty for the Establishment of the East African 

Community (Election of Members of the Assembly) Rules 2001) comply with Article 

50 of the Treaty?  

 

The court held that Article 30 conferred jurisdiction on the court. Additionally, 

although Article 33 (2) also envisaged interpretation of Treaty provisions by national 

courts, such a jurisdiction should only be incidental to the determination of cases 

before them. Thus, contrary to what the respondent suggested the applicants should 

have done, an individual could not directly refer a question of Treaty interpretation to 

national courts. Additionally, Article 30 created a special cause of action which did 

not require the claimant to show a right or interest that was infringed, damaged or 

suffered as a result of the matter complained of in the reference. An allegation of 

infringement was enough. Article 30 granted the individual the right of direct access 

to the court. There was no requirement to exhaust local remedy; there was no such 

remedy to exhaust. The court further held that elections under Article 50 should 
                                                 
9 This ruling of the court has been reversed by subsequent amendments to the Treaty which provide 
that the court’s jurisdiction to interpret under Article 27(1) ‘shall not include the application of any such 
interpretation to jurisdiction conferred by the Treaty on organs of Partner States’ and that the court 
shall have no jurisdiction under Article 30 ‘where an Act, regulation, directive or action has been 
reserved under this Treaty to an institution of a Partner State’. See Amendment of the Treaty 
Establishing the East African Community (2006), Articles 5 and 6. 
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involve a voting procedure which may be accomplished through secret ballot, show 

of hands or acclamation. It may also involve campaigns, primaries and/or nomination. 

But, ultimately, the decision to elect should be that of the National Assemblies of the 

respective partner states. In this instance, the court held that the circumstances 

surrounding the sending of the list of Kenya’s representatives was not an election 

within the meaning of Article 50. The court held that the purpose of Article 50 was to 

constitute each National Assembly into an electoral college in a deliberate step to 

ensure the constitution of an EALA comprising the people’s representatives. The 

National Assemblies as institutions of people’s representatives were, second to the 

people, the next best alternative for electing representatives to the EALA. These are 

consistent with the fundamental principle of good governance including adherence to 

principle of democracy that underlies the Treaty.10 Finally, the court held that the 

Kenya Election Rules infringed Article 50 of the Treaty. The rules did not provide that 

the National Assembly elect members to the EALA. It provided for a list of nominated 

candidates to be submitted to the House Business Committee. The committee then 

ensured that the requirements of Article 50 were fulfilled. Upon being thus satisfied, 

the committee tabled the names of the nominees before the National Assembly, and 

the nominees so tabled were ‘deemed elected’ to the EALA. According to the court, 

this legal fiction circumvented the express provisions of Article 50. 

 

In Eastern and Southern African Trade and Development Bank v Ogang (2001)11 the 

COMESA court affirmed its role as the guardian of the limits of institutional 

competence under the COMESA Treaty. The respondent, an employee of the PTA 

Bank filed an application seeking an order suspending a decision of the board of 

directors of the bank. The bank raised a preliminary objection against the reference 

on the grounds that the court lacked jurisdiction over it. The PTA Bank was 

established under the 1982 Treaty establishing the Preferential Trade Area and 

continued in existence under Article 174 of the COMESA Treaty. To the bank, it was 

an autonomous institution, not an organ of the COMESA, and hence not answerable 

to the laws and regulations of COMESA. The court rejected this argument holding 

that under Article 174 of the COMESA Treaty, the bank was one of the constituent 

                                                 
10 Article 6 (d). 
11 Judgments of the COMESA Court are available at 
http://www.comesa.int/institutions/court_of_justice/precedents/Judgements/view 
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institutions of COMESA. The court was entrusted with the function of ensuring that 

the organs and institutions of COMESA adhered to law in the interpretation and 

application of the Treaty. As the bank was an organ of COMESA, the court had 

jurisdiction over it. The court held that Article 7(4) of the Treaty, which provides that 

the organs of the Common Market shall perform their functions and act within the 

limits of the powers conferred on them by or under the Treaty, would be superfluous 

without the superintending jurisdiction of the court or national courts (Eastern and 

Southern African Trade and Development Bank v Ogang, 2001:51). The courts 

define and enforce the limits on those powers. 

 

2.  Analysis of the jurisprudence 
 

2.1  Introduction 
 

The current jurisprudence of the courts represents important first steps as they fulfil 

their mandate and define their role in Africa’s economic integration processes.12 It is a 

novel engagement for them; there are no precedents in Africa on their role. For any 

judicial body, its initial jurisprudence sets the stage for its future work and provides a 

glimpse into its approach, goals and challenges. It is in this light that the judgments 

are important. They address interesting issues in Africa’s integration processes, open 

up new possibilities, but still leave unanswered potentially troubling questions. It is to 

these that I turn our attention to. 

 

2.2  Individuals’ role in the integration process and the courts’ jurisprudence 
 
Individuals’ role in economic integration processes has been well documented and 

need not be repeated here. For example, individuals have been at the forefront of the 

processes within the European Union and under the North American Free Trade 

Agreement. Indeed, there can be no economic community or successful regional 

trade outside the people. They are the vessels through which trade is pursued and 

integration enhanced. An integration process which is pursued by politicians without 

the active involvement of the people suffers from inertia. It becomes an institutional 

                                                 
12 See Jackson (2003–2004: passim).  



Chapter 9 – Integration through law: an examination of the jurisprudence 
of regional economic integration judicial bodies in Africa 

 

 

210

edifice with no meaningful impact on the lives of the people, save, perhaps, those 

employed by the institutions.  

 

A key to enhancing individuals’ role in integration is to grant them direct or indirect 

access to community institutions, including the judicial branch. At the international 

level, this is manifested in the persistent, albeit contested, calls for non-state actors 

to be given an active role in the World Trade Organisation (WTO) processes, 

including locus standi before its Dispute Settlement Body. Historically, individuals 

have not been granted access to community judicial bodies under Africa’s economic 

integration treaties. They have also not relied on community law before national 

courts. Indeed, the early attempts at regional integration did not make provision for 

judicial institutions. The recent wave of integration treaties and an emerging body of 

national case law address these defects. Article 10 of the Protocol of the ECOWAS 

Community Court of Justice,13 Article 26 of the COMESA Treaty and Article 30 of the 

EAC Treaty all provide for individual access to their respective regional courts.14  

 

Direct individual access to regional courts increases the number of persons that may 

potentially bring cases, provides a means for overcoming the traditional reluctance of 

states to sue each other, performs the constitutional function of limiting the power of 

governments to decide which disputes are worth litigating, minimises governments’ 

control over which claims can be brought, and potentially guarantees greater 

governmental compliance with community law since governments are aware that 

breaches will not go uncontested. Individual access provides a layer of private 

enforcement to complement public enforcement mechanisms such as annual 

reporting by states or enforcement actions by community institutions. Individual 

access also enhances the legitimacy of the community’s legal system by granting 

them a stake in the evolution of community law. Through litigation, they effect legal 

change within the community. It creates a national constituency for community law 

and provides a bridge over the often yawning gap between the international and the 

national communities in economic integration processes. 
                                                 
13 Protocol A/P1/7/91 (as amended by Supplementary Protocol A/SP.1/11/04). Before this amendment 
the court had no jurisdiction to hear cases from individuals. See Olajide Afolabi v Federal Republic of 
Nigeria (2004). 
14 See also Article 18(1) of the Protocol of the Court of Justice of the African Union and Article 15(1)(2) 
of the Southern African Development Community Protocol on Tribunal and Rules of Procedure 
Thereof (SADC). 
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The wisdom of providing for individual access is revealed in the judgments. All the 

judgments resulted from actions instituted by individuals alleging breaches of 

community law. Of the cases examined, only one involved inter-state litigation.15 

Additionally, counsel’s arguments in some of the cases indicate that, left to the 

affected governments, the actions would not have been instituted.16 The Attorney 

General of Kenya’s argument that the issues involved in the Anyang’ case were of 

public interest and, therefore, should have been instituted by the Attorney General as 

guardian of the public interest, is but one instance of this. Given that the Attorney 

General’s discretion to institute action is seldom reviewable, a great blow would have 

been dealt the integration process in East Africa if this argument had prevailed. The 

judgments represent a triumph for individual rights in Africa’s economic integration 

processes, and a vindication of the wisdom of the drafters of the treaties. 

 

Individual access to the courts invariably affects the balance of power in the 

communities. The combination of a proactive court with a population willing to 

enforce their rights is a fundamental challenge to executive powers. But it may be an 

important complement to the work of the various secretariats of the regional 

economic communities who, unlike their counterparts in Europe, have been relegated 

to performing mainly administrative functions with little enforcement power.17 This 

point is brought out clearly in the EAC judgments. In upholding the individual right of 

action without clearly articulating any limits on the right, the EAC court shifted the 

balance of power heavily in its favour. As long as individuals are prepared to litigate, 

governments will no longer have the final say: the court will. The fact that under 

Article 30, as confirmed by the EAC court, individuals do not have to exhaust local 

remedies or show any personal interest affected by the challenged action, makes a 

frightening prospect for governments.18  

                                                 
15 Eritrea v Ethiopia (1999): Ethiopia sought from the Government of Eritrea the release of goods 
belonging to Ethiopians, detained at the Eritrean ports of Assab and Massawa, contrary to the 
provisions of the COMESA Treaty, and for damages arising therefrom. It appears the case was settled 
out of court. 
16 The subsequent act of the East African states in amending the Treaty to restrict the jurisdiction of 
the court attests to this unwillingness of the states to be sued in an international forum.  
17 I have argued elsewhere that the absence of strong independent institutions to counterbalance the 
political inertia to integration is one of the major reasons for the slow pace of economic integration in 
Africa notwithstanding multiple efforts. See Oppong (2006:72–73). 
18 Compare: ‘…unless he has first exhausted local remedies in the national court or tribunal of the 
Member State’ (Article 26 of the Treaty establishing the Common Market for Eastern and Southern 
Africa); ‘…unless he or she has exhausted all available remedies or is unable to proceed under the 
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A worrying aspect of the jurisprudence of the EAC Court as far as individual access 

is concerned is on standing. The extremely liberal locus standi rules will pose 

fundamental challenges for the court.19 It can potentially be overwhelmed by cases in 

a manner that will tax its administrative capabilities. Additionally, where individuals 

bypass national courts and run to the court invoking Article 30, it is likely to 

antagonise national courts which should be great allies of the court. The COMESA 

Court resisted one such potential source of animosity when it rejected an application 

which sought to reverse a decision of the Kenya Court of Appeal.20 The EAC Court 

has also held that an action seeking a declaration that two persons were improperly 

elected, and that they were not members of the Tanzania Legislative Assembly was 

the domain of the High Court of Tanzania, not the EAC Court (Christopher Mtikila v 

The Attorney General of the United Republic of Tanzania, 2007). It will be important 

for the EAC Court (and indeed for the COMESA and ECOWAS Courts in dealing with 

standing issues) to define the limits of Article 30 in a manner that balances the 

competing interests of governments, national courts, individuals, the court and the 

ultimate goals of the community. This is a delicate task for which the experiences of 

other courts working in the field of international economic law will be useful. The 

legitimacy of the court’s role will depend on the political sensitivity it shows in the face 

of these multiple, and often conflicting interests of the partner states, the community, 

its institutions and individuals.  

 

The liberal individual locus standi rules before the EAC Court can be contrasted with 

those of the COMESA and ECOWAS Treaties. Under Article 26 of the COMESA 

Treaty where a person challenges an act, regulation, directive or decision of a 

member state, that person must first exhaust the local remedies of its national courts 

or tribunals. However, it appears he need not show any personal interest affected by 

the challenged action.21 In Republic of Kenya v Coastal Aquaculture (2003), the 

applicant had been unsuccessful for over eight years in completing the domestic 

legal processes necessary to challenge or seek compensation for the compulsory 
                                                                                                                                                         
domestic jurisdiction’ (Article 15(1)(2) of the Southern African Development Community Protocol on 
Tribunal and Rules of Procedure Thereof (SADC)); and ‘…and with the consent of the State Party 
concerned’ (Article 18(1) of the Protocol of the Court of Justice of the African Union). 
19 The recent amendment to the EAC Treaty has introduced a two-month limitation period on actions 
instituted under Article 30 of the Treaty. 
20 See Standard Chartered Financial Services, A.D. Gregory and Cahill v Court of Appeal for the 
Republic of Kenya (2002) COMESACJ 6 (20 November 2002). 
21 See COMESA Treaty, Article 26. 
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acquisition of his land. Although the court ‘sympathised’ with his plight, it held that he 

had not exhausted local remedies and thus lacked locus standi. This case shows the 

difficulty the requirement to exhaust local remedies may pose for individuals.22 

However, exhausting local remedies can be an important instrument for using law to 

push forward the integration processes. Actions before national courts are likely to 

involve questions of interpretation of treaty provisions or community laws, and hence 

the prospect for a reference to the COMESA Court for preliminary ruling (COMESA 

Treaty, Art. 30).  This will facilitate closer cooperation between national courts and 

the COMESA Court, ensure that national courts become active players and 

knowledgeable in community law, and reduce the judicial workload of the COMESA 

Court.  

 

On the issue of showing personal interest as a standing requirement, the ECOWAS 

Court Protocol parts company with its counterparts. Article 10 of the Protocol allows 

individuals and bodies corporate to access the court, but only for acts or inactions of 

the community which violate their rights, or, in the case of individuals, violate their 

human rights. This effectively shuts the door to what could have been public interest 

litigation or test cases by individuals and interest groups for the sole purpose of 

pushing forward the integration process. It is hoped that interest groups will learn 

from the ingenious techniques of their colleagues in Europe in overcoming this 

challenge to the role they can play in the sub regions’ integration process. They 

could, for example, engage in strategic recruitment of persons who meet the standing 

requirements to advance particular causes through litigation.  

 

Indeed, what has so far been absent both at the national and community level are 

actions instituted by interest groups to champion particular causes. Generally, 

interest groups’ participation in and influence on Africa’s integration processes have 

been minimal (Deen-Swarray and Schade, 2006:51). Except for a recent action 

                                                 
22 In Mike Campbell (PVT) Limited v Republic of Zimbabwe (2007), the Southern African Development 
Community Tribunal held that where an individual seeks an interim measure of protection pending the 
final determination of a dispute, that individual need not exhaust local remedies. In this instance, the 
fact that an action was pending before the Supreme Court of Zimbabwe did not prevent the court from 
granting the interim injunction requested. 
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instituted by law societies in East Africa before the EAC Court,23 the present case-law 

has involved natural persons. Happily, the EAC Treaty defines ‘person’ as any 

natural or legal person.24 As already noted in litigating before the EAC Court, they do 

not have to show personal interest affected by the alleged breach of the Treaty. This 

opens up the prospect that under Article 30 legal persons resident in the EAC can 

bring actions directly before the court without facing the restrictive standing rules that, 

for example, their European counterparts face in the European Court of Justice 

(ECJ). It is foreseeable that the huge cost of international litigation may prevent 

natural persons from directly litigating before the court. Legal persons who have the 

financial wherewithal are likely to be repeat players. They can greatly benefit from the 

court’s precedents and should begin to make use of the standing granted by Article 

30.   

 

Besides direct litigation, a potential avenue for interest groups’ participation is 

through the submission of amicus curiae briefs. Through them, they can shape the 

jurisprudence of the court. It is significant that the East African Law Society appeared 

as amicus curiae in the Calist and Anyang’ cases. It needs to be re-emphasised that 

the minimal participation of interest groups in Africa economic integration processes 

is troubling. It is ironic that while they have devoted considerable attention to human 

rights issues and litigation, they have spent little or no time on the economic 

integration cause. Even where they have, they tend to emphasise only the human 

rights dimensions.25  It is suggested that the vigour and passion with which they have 

championed the human rights cause should equally be made available to the 

economic integration cause. The links between economic development and human 

rights are obvious. Indeed, there is a human right to development. Successful 

economic integration and the concomitant prosperity it brings may be the panacea to 

many of Africa’s human rights ills.  

 

 

                                                 
23 See East African Law Society v The Attorney General of the Republic of Kenya, Application No. 9 of 
2007. In this application the applicants are challenging the legality of the recent amendments to the 
EAC Treaty. The court has held that the applicants have locus standi. 
24 Article 1. See also Article 1 of the COMESA Treaty. 
25 A classic example is the ardent push for an African Human Rights Court while we seem to have 
forgotten the Court of Justice of the African Economic Community. 
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2.3 National courts’ role in the integration process and the courts’ 
jurisprudence 

 

Like individuals, national courts have a crucial role to play in Africa’s integration 

processes (Hilf, 1997). Historically, this had not been recognised in the regional 

economic integration treaties, but the present treaties envisage a role for national 

courts. National courts can seek preliminary rulings from the regional courts on 

questions relating to the interpretation or application of the treaties, or the validity of 

community regulations, directives or decisions.26 National courts have discretion in 

seeking such rulings. However, under the COMESA Treaty, national courts or 

tribunals from whose judgment there is no judicial remedy under national law must 

seek such ruling when issues as to the interpretation or validity of community acts 

are raised.  

 

It is inevitable that as part of exercising jurisdiction, national courts may have to 

address issues which engage community law. As the body of community law 

expands and people become more aware of it, these issues will increase. There is 

currently emerging a body of case law in which individuals have relied on community 

law or challenged community institutions before national courts. This is a welcome 

development; economic integration in Africa has often taken hold on paper long 

before it finds a place in the hearts and minds of the people.  

 

In Healthwise Pharmaceuticals Ltd v Smithkline Beecham Consumer Healthcare Ltd 

(2001),27 a substantive ground of the application for review of an order which required 

the applicant to deposit security for the defendant’s costs was that the applicant was 

a resident in the EAC. Although the court rejected this, a similar plea was successful 

in the Uganda case of Shah v Manurama Ltd (2003).28 In Shah, the court held that in 

East Africa there could no longer be an automatic and inflexible presumption for the 

courts to order security for costs with regard to plaintiffs resident in the EAC. In the 

Anyang’ case29 the petitioner unsuccessfully challenged the procedures Kenya 

                                                 
26 See COMESA Treaty, Article 30; ECOWAS Court Protocol (as amended), Article 10(f); EAC Treaty, 
Article 34. 
27 (2001) LLR 1279. 
28 (2003) 1 EA 294. 
29 eKLR (March 2007). 
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adopted in enacting the recent amendments of the EAC Treaty.  In an earlier 

application for conservatory orders the court expressed the need to avoid any 

possible conflict with the jurisdiction of the EAC Court.30 The Eastern and Southern 

Africa Trade and Development Bank, the financial arm of the COMESA, has also 

been subject to litigation before the national courts. In Tononoka Steels Limited v the 

Eastern and Southern Africa Trade and Development Bank (2000),31 the bank 

claimed immunity from civil process under the Kenyan Privileges and Immunity Act 

(Cap 179).  The court held that under the relevant statute, the bank did not enjoy 

absolute immunity, but qualified immunity.  

 

These cases are important. National courts are forums through which individuals can 

seek the benefits of integration and community law. The cases offer the possibility of 

a reference to the regional courts. The ability of the regional courts to forge a link with 

national courts will be essential to the former’s development. The cases also 

demonstrate a level of awareness of the potential impact of community law. 

However, we cannot be overenthusiastic about their number. They are relatively few. 

After many years of economic integration processes, it is troubling that many more of 

the benefits that integration brings and the challenges it poses have not found their 

way to the courts. The potential cost of litigation, a lack of awareness of the 

integration processes and rights existing thereunder, low intra-African trade and a 

perceived absence of a litigation culture in Africa may all account for this. 

 

A formidable obstacle to individuals’ reliance on community law before national court, 

and hence the participation of both individuals and national courts in the integration 

process, is the absence of direct effect or direct applicability provisions in the treaties 

under review.32 An issue in the Anyang’ case33 was whether the applicant could bring 

a suit relying on provisions of the EAC Treaty. The court held that individuals could 

not enforce any rights under the Treaty because the state was not their agent or 

trustee. This was so notwithstanding the fact that the Treaty had been incorporated 
                                                 
30 eKLR (February 2007). 
31 The bank is the financial arm of COMESA. In Eastern and Southern African Trade and Development 
Bank v Ogang (2001), the court held that the bank was an organ of the COMESA. See also Indigo 
EPZ Ltd v The Eastern and Southern Africa Trade and Development Bank (2002). 
32 Compare Articles 10 and 13 of the Treaty Establishing the African Economic Community and Article 
37 of the Treaty establishing the Organisation for the Harmonisation of Business Law in Africa, which 
contain automatic enforceability and direct applicability provisions. 
33 eKLR (March 2007). 
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into Kenyan law,34 and as the court rightly recognised, the municipal Act was to 

provide ‘an enabling climate for the objectives of the Treaty to be implemented’.35  

 

Direct effect creates a catalogue of rights founded on community law at the national 

level. It allows individuals to seek the benefit of community law at the national level 

without being obstructed by the challenges posed by the absence of domestic 

legislation implementing community law. Currently, community law has to be 

incorporated into domestic law before individuals can rely on it, especially in the 

dualist countries. It must be noted that, although the EAC Treaty is silent on whether 

community law is directly applicable or effective in member states, under the national 

statutes incorporating the Treaty, the only requirement for community law to have the 

force of law domestically is its publication in the Gazette.36 Also, Article 3 of the 2005 

Proposed (but rejected) Kenya Constitution listed the laws of the East African 

Community as part of the laws of Kenya. Many more of such legislative and 

constitutional provisions will be needed in other countries if community laws are to be 

effective in national legal systems. These provisions should be complemented by a 

judicial will to give effect to community law and fashion remedies compatible with it.37 

 

As national courts become actively engaged with community law, they will have to 

address three principal concerns. First is the basis for allowing individuals to rely on 

community law or for taking account of community law in their judgments. Second is 

how to balance their role in enforcing community law with the executive’s control over 

foreign trade policy. Third is how to avoid potential jurisdictional conflicts with the 

regional courts. Apart from instances where community law has been directly 

incorporated into national law or, as was envisaged by the Proposed Kenyan 

Constitution, made a source of domestic law, the doctrine of legitimate expectations 

                                                 
34 Treaty for the Establishment of the East African Community Act 2000. 
35 eKLR, 10. 
36 See e.g. Kenya: Treaty for the Establishment of the East African Community Act, Section 8 (1) 
providing that the provisions of any Act of the Community shall, from the date of publication of that Act 
in the Gazette, have the force of law in Kenya. (2) An act of the Community shall come into operation 
on the date of its publication in the Gazette. 
37 See Jacques Charl Hoffman v South African Airways (2000 p51). This was an appeal concerning 
the constitutionality of South African Airways’ practice of refusing to employ as cabin attendants 
people who are living with the Human Immunodeficiency Virus (HIV). The court found it relevant that 
Item 4 of the Southern African Development Community Code of Conduct on HIV/AIDS and 
Employment, formally adopted by the SADC Council of Ministers in September 1997, laid down that 
HIV status ‘should not be a factor in job status, promotion or transfer’.   
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and the rule that domestic legislation should be interpreted in a manner consistent 

with the international law commitments of a state may be used to afford protection to 

individuals. In appropriate cases, national courts should exercise judicial restraint 

aimed at preserving the executive’s control over foreign policy, including trade policy. 

A clear understanding of their competence both in terms of jurisdiction and expertise 

as well as a tactful deployment of the private international law doctrine of forum non 

conveniens which allows courts to decline exercising jurisdiction where there is a 

more appropriate forum elsewhere, can also help the courts avoid potential conflict of 

jurisdiction with the regional courts. 

 

There is a fair amount of jurisprudential borrowing and judicial dialogue between the 

regional and national courts. An important revelation in the judgments is the reliance 

on decisions of national courts by the regional courts.38 This provides an avenue for 

forging a mutually beneficial relationship. It is imperative that such judicial borrowing 

be done with circumspection, and where possible draw on jurisprudence from all the 

relevant countries and not only a few. The fact that judges of the courts are drawn 

from member countries and must be persons who fulfil the conditions required in their 

own countries to hold high judicial office, may facilitate judicial dialogue and 

jurisprudential borrowing.39 The jurisprudence of the ECJ has also been a source of 

comparative law. In Muleya v Common Market for Eastern and Southern Africa 

(2003), Justice Ogoola took guidance from ‘the rich jurisprudence’ (p. 175) of the 

ECJ on an ambiguous point on pleadings. He noted that the decisions of the ECJ do 

not bind the court, but are nonetheless of ‘enormous persuasive value’ (p. 175).  

 

What has been regrettably absent is that the regional courts appear not to be aware 

of or borrowing from each other’s jurisprudence. The difficulty of accessing each 

other’s judgment owing to the absence of systematic law reporting may account for 

this. Judicial borrowing among the regional courts should be encouraged to facilitate 

the development of a continental jurisprudence on economic integration. This can be 

done by facilitating access to judgments and fostering regular interaction between 

officers of the courts.  

                                                 
38 See e.g. The Common Market for Eastern and Southern Africa v Kabeta Muleya (2003), quoting 
decisions from Kenya and Uganda. 
39 COMESA Treaty article 20(2); ECOWAS Court Protocol article 3(1); EAC Treaty article 24(1). 
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2.4 International law in the courts’ jurisprudence 
 

Regional economic integration operates within an international context. Indeed, in 

many instances, the legal foundation of the process and the source of its validity are 

in international law, more specifically Article XXIV of the General Agreement on 

Trade and Tariffs (GATT). It is therefore unsurprising that international law is often 

deployed in the settlement of disputes by judicial bodies, such as the WTO panels 

and Appellate Body and the ECJ working in the field of international economic law. 

Reliance on international law in adjudication before these bodies has been 

contentious, although it is generally recognised that it can be beneficial. Of the 

treaties under review, only the ECOWAS Treaty makes a direct reference to 

international law as a source of law for the court.40 Also, one of the principal 

qualifications for appointment to the ECOWAS Court is to be a jurisconsult ‘of 

recognised competence in international law’ (ECOWAS Court, Art. 3(1)). This offers a 

greater prospect that international law will be brought to bear on the court’s 

decisions. Unlike the ECOWAS Treaty, there is only one reference to international 

law in the EAC Treaty, that is, in the preamble which provides that the countries 

resolve to adhere to the principles of international law governing relationships 

between sovereign states. Notwithstanding this absence of an express reference to 

international law as a source of law, both applicants and respondents in the Anyang’ 

case relied on it in their arguments and the court in its judgment. This is a welcome 

development.  

 

To date, the reliance on international law has not been contested. However, with 

time, more fundamental questions as to the relationship between international law, 

international law commitments of member states, and the treaties will come for 

determination. One problematic area relates to conflicts between the obligations of 

partner states under the treaties and their commitments under the WTO agreements 

and other trade agreements to which they are party. While states may not invoke 

their internal law as an excuse for the non-fulfilment of their international obligation, it 
                                                 
40 See also Article 21 of the Protocol on Tribunal and the Rules of Procedure Thereof (SADC) which 
provides that ‘the Tribunal shall: …(b) develop its own Community jurisprudence having regard to 
applicable treaties, general principles and rules of public international law and any rules and principles 
of the law of States’ and Article 3(2) of the Understanding on the Rules and Procedure Governing the 
Settlement of Disputes of the WTO making reference to ‘customary rules of interpretation of public 
international law’. 
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is arguable whether they can invoke before the regional courts their international 

obligations as an excuse for the non-fulfillment of regional treaty obligations. 

 

Another issue the courts will ultimately have to address is the problem of overlapping 

jurisdictions among themselves in Africa and internationally with the WTO Dispute 

Settlement Bodies. Multiple national membership of regional economic organisations 

is a key feature of Africa’s integration process; countries are often members of more 

than one African regional economic organisation in addition to being members of the 

WTO. For example, Burundi, Kenya, Uganda and Rwanda, all members of the EAC 

are also members of the COMESA and the WTO. What happens if given a fact 

situation, Kenya sues Uganda before the EAC Court, Uganda sues Kenya before the 

COMESA Court, and Egypt petitions for a WTO Panel to be set up? Currently, and 

unlike other regional economic agreements outside Africa, there are no treaty 

provisions for resolving the prospect of these conflicting jurisdictions. Absent such 

provisions, the courts will have to work out doctrines and rules to regulate these 

issues. 

 

We must caution against unthinking invocation of international law in the 

interpretation of the treaties. The courts holding in Anyang II (2007:35) that the EAC 

Treaty did not provide an explicit solution to the situation where a treaty provision 

was in conflict with a national rule is an instance of this. This holding was given 

without regard to the clear provisions of Article 8(4) of the Treaty which provides that 

‘community organs, institutions and laws shall take precedence over similar national 

ones on matters pertaining to the implementation of this Treaty’. Contrary to the 

court’s suggestion, the solution did not lie in a basic principle of international law,41 or 

the persuasive jurisprudence of the ECJ.42 The solution lay in Article 8(4) of the 

Treaty. The fact that the court glossed over this important provision is particularly 

troubling given that the article appears to have been introduced43 as a direct reaction 

                                                 
41 That is that a state party to a treaty cannot justify a failure to perform its treaty obligation by reason 
of its internal law. 
42 The court referred to Van Gend en Loos (1963) ECR 1; Flaminio Costa v ENEL (1964) ECR 585 
and Simmenthal (1978) ECR 629. 
43 No such provision existed in its predecessor the Treaty for East African Co-operation 1967 (1967) 6 
ILM 932. 
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to previous judicial decisions such as Okunda v Republic (1970), which rejected the 

subordination of national law to community law.44  

 

In the Okunda case, two persons were being prosecuted in Kenya under the Official 

Secrets Act 1968 of the East African Community without, as was required under 

Section 8(1) of the Act, the consent of Counsel for the community. At issue was 

whether the Attorney General of Kenya, who initiated the prosecution, could proceed 

without the consent of the community’s Counsel. Section 26(8) of the Kenya 

Constitution provided that the Attorney General shall not be subject to the ‘direction 

or control of any person’ in the performance of his duty.  The trial court found that 

community laws were part of the laws of Kenya under the constitution which was the 

supreme law. Consequently, in the event of conflict, community laws are void to the 

extent of their inconsistency with the constitution. An appeal to the Court of Appeal 

for East Africa was dismissed. The court held that the constitution was paramount 

and any law, whether it was of Kenya, of the community or any other country which 

had been applied in Kenya and which was in conflict with the constitution, was void to 

the extent of the conflict.  

 

The EAC Court and, indeed, national courts within the EAC must recognise the 

revolutionary nature of this supremacy provision and use it to strengthen community law. 

It is significant in this regard that in the Shah case the Ugandan court cited the 

supremacy provision as one of the reasons why a resident of the EAC need no longer 

pay security for costs when litigating before national courts. However, in Peter Anyang’ 

Nyong’o v Attorney General (March 2007), the Kenyan High Court again held that ‘if a 

Treaty is in conflict with the Constitution...the Municipal Courts’ first duty is to uphold the 

Supremacy of the Constitution in a conflict situation’ (Peter Anyang’ Nyong’o v Attorney 

General, 2007:13).45 

 

 

 

 
                                                 
44 453and 457. See discussion of an emerging trend of subordinating national law to international law 
in Africa in Oppong (2007).  
45 A central issue in the case was whether the amendment of the EAC Treaty should follow the 
procedure laid down in the Kenya Constitution or that set out in the Treaty. 
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2.5 Institutional problems, sovereignty and the courts’ jurisprudence 
 
In the formative stages of the evolution of any international organisation, its organs 

try to define their role within the organisation and protect their prerogatives. Inter-

institutional relational problems are very prominent at these formative stages.46 

Concomitant with these inter-institutional problems is the fact that, at this time, the 

enthusiasm of states in joining the international organisation is often tempered by an 

unwillingness to surrender sovereignty to the organisation as states begin to realise 

the practical impact of what they have agreed to. This reluctance is particularly strong 

where decision-making powers of the organisation have significant domestic impacts. 

Thus, a defining challenge for the judicial branch is how to mediate these 

relationships and tensions among its organs and member states.47  The judicial 

branch becomes the arbiter of inter-institutional tensions and a moderator of the 

relationship between the organisation and the member states. The judgments of the 

courts under review reveal an attempt to address some of these challenges and 

tensions.  

 

A significant source of these tensions is the scope of national prerogatives in 

economic integration. In Anyang II (2007:37), the court characterises it as the hurdle 

of ‘balancing individual state sovereignty with integration’. It is a hurdle which all 

economic integration processes struggle with. The ability to strike the right balance 

on this score is fundamental to the success of any economic integration process. The 

sovereignty argument is invoked to constrain the decision-making powers of the 

courts and shape their jurisprudence in a manner perceived to be more in line with 

state interests. However, as the court held in Anyang II (2007:37), ‘while the Treaty 

upholds the principle of sovereign equality…by the very nature of the objectives they 

set out to achieve, each partner state is expected to cede some amount of 

sovereignty to the Community and its organs albeit in limited areas to enable them 

play their role’. In Calist (2005:24) the court also noted that ‘the competence of the 

Community is restricted to matters which are within its jurisdiction. Any matter which 

is still under the exclusive sovereignty of the Partner States is beyond the legislative 
                                                 
46 See e.g. Parliament of ECOWAS v Council of Ministers and Executive Secretariat Suit No 
ECW/CCJ/APP/03/05 (ECOWAS Court of Justice) (Unreported) (on the authority to restructure the 
Parliament and order suspension of payments to staff of the Parliament). 
47 See De Witte (2000: 83 and passim). 
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competence of the Community’. This will definitely not be the last time the 

sovereignty argument will be put before the courts. The ultimate test for them will be 

how to tactfully push back the limits of sovereignty and, at the same time, maintain 

the trust and confidence of the partner states in the economic integration processes. 

Given their very recent involvement in economic integration, this is a novel task for 

the courts. Comparative guidance from other courts such as the ECJ, and the WTO 

panels and Appellate Body may be useful. 

 

Concomitant with the struggle between the community and the states is the struggle 

among institutions of the community. A number of inter-institutional relationship 

issues are revealed in the judgments. I have already noted how the liberal individual 

locus standi rules in the EAC Court’s jurisprudence affect the balance of power within 

the community. The issue of the sufficiency or otherwise of protocols as the 

legislative instrument for realising the purposes which the private members’ bills 

sought to achieve in Calist, and the bank’s argument in Ogang (2001:46) that the 

court lacked jurisdiction because it was an autonomous institution, not an organ of 

the COMESA and not answerable to the laws and regulations of the COMESA, are 

further instances of this.  

 

The issue of the appropriate legislative instrument in the Calist case was not an 

insignificant issue, for at its heart lay the question of which community institutions 

participate in the community’s legislative processes. Protocols and acts are the two 

main modes of legislating within the EAC and the other communities. Protocols are 

agreements that supplement, amend or qualify the EAC Treaty (Art. 1).  The partner 

states conclude protocols as may be necessary in each area of cooperation. The 

protocols spell out the objectives and scope of, and institutional mechanisms for 

cooperation and integration (Art.151). They are approved by the Summit of Heads of 

States and Government on the recommendation of the Council of Ministers (Art. 

152). Unlike acts of the community,48 the EALA is clearly excluded from the 

negotiation and adoption of protocols. Thus, beneath the argument that protocols, 

rather than an act of the community, were best suited for the purposes for which the 

                                                 
48 Article 62(1) provides that the enactment of legislation of the Community shall be effected by means 
of Bills passed by the Assembly and assented to by the Heads of State, and every Bill that has been 
duly passed and assented to shall be styled an Act of the Community. 
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private members’ bills in Calist were directed, was a careful attempt to exclude the 

EALA altogether from the issues the bills engaged. While the EAC Treaty stipulates a 

number of defined areas where a protocol must be adopted, it does not set those 

areas as the limit. Thus, theoretically, the potential scope of issues over which 

protocols can be adopted is wide. The thought that the EALA, which consist of the 

people’s representatives, can through this means of legislating be excluded from 

participating, represents a frightening prospect for democracy within the community.  

 

The more troubling aspect of this problem is that under the EAC Treaty and unlike 

other organs of the community, the EALA is not one of the institutions which can 

challenge other institutions before the court. While partner states (Art. 28) and legal 

and natural persons (Art. 30) may sue the EALA as an institution of the community, 

there is no equivalent power for the EALA to sue a partner state or other institutions 

of the community. Unless this limitation is circumvented or remedied, the possibility of 

the EALA being consigned to irrelevance in the face of unbridled ‘protocolism’ is real. 

The ability of individual members of the EALA to bring action to challenge other 

institutions before the court as happened in Calist is one, albeit inadequate, means of 

addressing this limitation. In this area the interpretive approaches of the court will be 

crucial in protecting the prerogatives and jurisdiction of the EALA. For comparative 

purposes, it is revealing that although the European Parliament did not have locus 

standi before the ECJ, the court through a number of decisions was able to remedy 

this defect in the Treaty Establishing the European Community. Whether the EAC 

Court will be able to do this, or whether we will have to wait for a Treaty amendment, 

remains to be seen. 

 

It is important that inter-institutional and community-state relational tensions are 

appreciated as part of the evolutionary process in the growth of any organisation. 

The responses to these tensions should be measured and well thought through to 

ensure that they do not generate more problems or lead to institutional paralysis. It is 

in this regard that the recent amendment to the EAC Treaty, ostensible a response to 

the EAC Court’s ‘anti-government’ jurisprudence, is worrying. The amendments have 
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restructured the court, severely constrained its jurisdiction, limited individual access 

to it and threatened its independence.49 

 

3.  Conclusion 
 
The role of law in Africa’s economic integration processes has been minimal. To 

overcome this, a trilateral relationship between non-state actors, national courts and 

regional courts established under the economic integration treaties is needed. The 

present jurisprudence of courts reveals this emerging relationship which should be 

nurtured and strengthened. It is hoped that as people become more aware of the 

economic integration processes and the benefits they bring, they will seek the aid of 

the national and regional courts for the enforcement of those benefits. The 

jurisprudence also reflects values such as the need for transparency, due process, 

institutional independence, democracy, and the need to follow laid down procedures 

when acting. These are important values not only for Africa’s economic integration 

processes but also for national governance.  
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Is SACU constructing an effective framework for regional integration? 
 

Gerhard Erasmus 

 
1. The new SACU and regional integration  
 

Southern Africa does not have proper regional integration strategies – neither in the 

Southern African Customs Union (SACU) nor in the Southern African Development 

Community (SADC)1. The present article discusses the institutional arrangements 

within SACU and offers reasons why this organisation has not yet generated such a 

strategy. It argues that a proper legal and institutional framework is a necessary 

condition for developing and implementing an effective regional integration strategy. 

Within SACU that framework does not exist with sufficient clarity. The political will to 

utilise this organisation as the instrument of choice for promoting deeper integration 

is also largely absent. The member states are divided on important other matters 

such as the conclusion of the negotiations with the European Commission (EC) to 

establish an Economic Partnership Agreement (EPA).  

 

Political factors are always important when a number of independent states decide to 

work together towards regional integration. This may involve momentous decisions 

with major historical consequences, as happened in Western Europe after the 

Second World War when the first steps were taken to establish the European Union. 

The final demise of apartheid rule in South Africa in 19942 created the political space 

to address the need for reconstructing regional relationships and allowed South 

Africa to start playing a role commensurate to its economic and political power.  This 

important regional development coincided with fundamental shifts in the global arena 

as the Cold War came to an end and the World Trade Organisation (WTO) was 

launched in January 1995, after several years of multilateral negotiations during the 

Uruguay Round. New regional strategies became necessary to address historical 

legacies and imbalances in southern Africa and to promote the integration of these 

                                                 
1 For a discussion of the integration debate in SADC, see the chapter by Kalenga and Elago in this volume. SADC 
(an FTA under construction) has 14 member states and five of them (Botswana, Lesotho, Namibia, Swaziland 
and South Africa) are members of SACU. There are two other regional organisations in southern and eastern 
Africa (COMESA and the EAC) but they are not discussed here. 
2 The first democratic elections in South Africa were conducted in April 1994 under an interim constitution.  These 
brought the ANC to power and Nelson Mandela became the new president. 
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economies into the global economy. These objectives required the adoption of joint 

policies for regional development, to be implemented through common institutions 

with the required mandates and powers.  

 

The southern African governments responded to these challenges by deciding to 

normalise relationships and initiate a number of changes: South Africa joined the new 

SADC3 and proposed new pan-African strategies such as NEPAD.4 Another 

consequence involved SACU and its future role when the member states decided to 

renegotiate the agreement.  Negotiations for a new SACU Agreement were launched 

in the mid-1990s and culminated in its signing in 2002. The new agreement entered 

into force in 20045 but it is in many respects a framework for future work. The 

common policies are still to be developed (work has started on a number of them) 

and the common institutions require new legal instruments (annexes adopted in 

terms of Article 42 of the agreement) before they will exist as operational entities. 

There has been an ongoing effort since 2004 to establish these institutions, to 

appoint the staff of the Secretariat and to get the latter off the ground. Various new 

policies are promised and trade agreements with third parties are being negotiated. 

However, no clear and deliberate decision was taken to foster deeper regional 

integration within and through SACU. The very term is absent from the agreement; it 

is not listed as one of the stated objectives.  

 

This state of affairs and the absence of a clear script for future activities regarding 

regional integration raise a number of questions. Why was a new agreement 

necessary and what changes will follow? How can SACU now serve as an instrument 

to promote integration among its member states and solve problems around 

development and integration into the global economy? What difference will the new 

structures make as to how the members interact with each other? Will the new 

institutions generate novel debates on common approaches to tackle trade and 

development challenges?  

 

                                                 
3 The predecessor organisation, SADCC, was in essence a frontline organisation directed against apartheid-ruled 
South Africa supporting the struggle for national liberation. 
4 New Partnership for Africa’s Development, an initiative spearheaded by South Africa, Nigeria and Senegal. 
5  In terms of Article 46 all five members had to ratify the agreement before it could enter into force.  
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Under the old SACU regime this debate and opportunity for innovation could not 

really arise – not while apartheid existed. As long as Pretoria defended that policy 

(which brought in its wake increasingly more regional destabilisation) it was on a 

regional collision course with the other member states in SACU and those in the rest 

of the region. As political pariah and the major source of regional tension and 

destabilisation6 South Africa could not be part of any effort to devise new answers to 

regional questions. There was neither political space nor the animus to adopt any 

new policies on closer cooperation, let alone deeper integration. The very concept 

was foreign to the political vocabulary of the region then.  

 

These conditions caused a regional stalemate because South Africa was (and still is) 

Africa’s major sub-Saharan economy.  A highly peculiar situation ensued in terms of 

which the other SACU member states supported the international campaign against 

apartheid (which required the isolation of South Africa and support for sanctions) but 

were simultaneously dependent on trade with their neighbour and the revenue 

stream created via the long-standing customs union. These states (Botswana 

excluded) were also part of the Rand Monetary Area and under the consequential 

dominance of Pretoria’s monetary policies.  

 

The focus on revenue sharing via the Common Revenue Pool constituted a 

prominent feature of SACU since it involved a revenue source without which most of 

the BLNS states (Botswana, Lesotho, Namibia and Swaziland) could not survive. The 

Governments of Swaziland, Lesotho and Namibia are dependent on SACU for an 

exceedingly high proportion of total revenue, while the situation is a little better in 

Botswana. For Lesotho and Swaziland, revenue from SACU contributes 53 percent 

and 57 percent of total government revenue respectively, while for Namibia and 

Botswana it is 41 percent and 20 percent respectively (Flatters and Stern, 2006). 

South Africa, the economic hegemon, has always generated the bulk of the revenue7 

to be distributed among the SACU members and in return demanded the 

continuation of the political and economic status quo. Industrial and development 

policies were decided in Pretoria and focused on survival under conditions of growing 

                                                 
6  The armed struggle against apartheid and logistical support by other states in the region evoked retaliatory 
strikes by South African forces and incursions into neighbouring territories.  
7 The customs component contributes by far the largest share of the SACU payment and is the one which has 
become the main source of concern in implementing the new agreement. See Flatters and Stern (2006). 
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isolation and sanctions. However, technical cooperation between state officials 

happened regularly and there were technical structures in place which enabled them 

to liaise in areas such as customs, transport and agriculture. This system functioned 

quite effectively as South Africa managed the common revenue pool and the 

common external tariff 8 on behalf of SACU.   

 

Since the demise of apartheid new opportunities have arisen for South Africa’s 

constructive and legitimate involvement in southern Africa. It has become possible 

and increasingly necessary to normalise regional relationships, redesign inter-state 

structures and to adopt policies for promoting regional integration and development. 

This promise, however, has, remained largely unfulfilled despite the establishment of 

a new SACU. This organisation has yet to come up with a comprehensive and 

realistic blueprint on deeper integration.  
 

2. Does it matter whether SACU has a regional policy? 
 

It is important to know SACU’s agenda on regional integration, and whether it has 

such an agenda. The southern African region (and the continent) finds itself in the 

middle of a debate on deeper regional integration, generated by internal as well as 

external factors. This debate attempts to address vital issues and forms part of a 

discussion about integration into the global economy, new development strategies, 

trade related issues (arrangements going beyond trade in goods), improved intra-

African trade, as well as the legal and institutional frameworks necessary for 

achieving these aims. This process coincides with important structural changes in the 

manner in which Africa has traditionally participated in multilateral trade 

arrangements; the integration debate cannot be avoided.  

 

The preferential trade arrangements with the EU, traditionally Africa’s biggest trading 

partner in the developed world, have been enjoyed for decades under the Cotonou 

Agreement and its predecessors. They must be renegotiated before the end of 20079 

and must be replaced with WTO compatible Economic Partnership Agreements 

                                                 
8 The South African Board of Tariffs and Trade was e.g. responsible for trade remedies for the whole customs 
union.              
9 This is when the applicable WTO waiver expires.    
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(EPAs).10 One of the stated objectives of these negotiations is the promotion of 

regional integration: ’Economic and trade cooperation shall build on regional 

integration initiatives of ACP States, bearing in mind that regional integration is a key 

instrument for the integration of ACP countries into the world economy’ (Cotonou 

Agreement, Art. 35(2)). 

 

Integration pressures and initiatives often originate elsewhere or become necessary 

as a result of multilateral obligations under the WTO agreements. They demand 

optimal responses to promote national and regional interests while still adhering to 

global commitments. The future orientation of SACU, the nature of its activities, its 

role in the region and the function and profile of the Secretariat require clarity about 

plans for global as well as regional integration. Will SACU be an active player in all 

these scenarios or a mere bystander to developments initiated in the context of the 

EPAs and the debate in SADC to become a customs union by 2010? Can SACU 

serve as a model of a particular kind and expand its membership, or should it 

continue to serve its present membership and be a conduit for revenue sharing from 

the Common Revenue Pool?  

 

One could approach the matter from the opposite end and argue that a southern 

African debate about deeper integration cannot be conducted without considering 

SACU and its members. This organisation has been in existence since 1910 and has 

been one of the few African regional success stories, albeit under a rather unique 

formula going back to British colonial rule when the aim was to stabilise imperial 

designs of that time. South Africa is the regional economic engine and to exclude it 

from any future regional trade arrangement will pose very specific challenges to new 

endeavours. However, can SACU also sustain a new role and function as an engine 

for regional integration? Can its traditional revenue-sharing approach accommodate 

new tasks or an expanded membership? Or will that aspect then come under 

unbearable additional pressure?11 If SACU finds that it cannot develop a meaningful 

                                                 
10   The EPAs must comply with Article XXIV, GATT. 
11  Parts 6 and 7 of the Agreement deal with the Common Revenue Pool and the Revenue-Sharing Formula. The 
Common Revenue Pool consists of all customs, excise and additional duties collected in the common customs 
area.   Revenue is shared among the members in terms of different formulae for the customs component, excise 
component and the development component. The share of a member of the customs component is calculated 
from the value of goods imported from other members in a specific year as a percentage of total intra-SACU 
imports in a specific year. South Africa considers this particular aspect of the revenue sharing as not sustainable 
and wants to have it changed. The other members want to keep the present formula. 
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regional integration strategy, what then is the official position regarding inter-state 

cooperation? 

 

3. What does integration mean?   
 
What are the criteria for evaluating the integration scheme and record of an 

organisation such as SACU? In the present context, integration is understood to refer 

to increased and more effective joint action between governments through suitable 

regional instruments to facilitate the flow of goods across mutual borders and to 

promote trade and development generally. This arrangement must be underpinned 

by a binding agreement, the scope of which should be sufficiently comprehensive in 

terms of coverage (it should go beyond trade in goods) and institutional and 

operational aspects. It must allow growth and refinement over time. The interests of 

the organisation and of the members must be promoted – but there is a difference 

between individual pursuits and the common good. Where necessary this distinction 

should be respected. 

  

The institutional and legal dimensions of a regional organisation committed to the 

promotion of deeper integration are particularly important. They constitute the 

structure and enabling context for integration. In the overall deal there should be a 

rules-based arrangement protecting essential features such as compliance with rules 

on non-discrimination and against self-help. The law of the organisation and rulings 

on its application and meaning should be respected on inter-state level and within 

domestic jurisdictions. 

 

The institutions of the organisation must have adequate mandates and powers to 

promote the interests of the organisation in their own right. There must be binding 

commitments to build down the obstacles preventing trade liberalisation and the 

adoption and implementation of common standards. The costs associated with doing 

business across borders should be lowered; tariffs as well as non-tariff barriers 

should be targeted.  

 

Integration is a process, not a condition. There should be plans to deal with the trade 

related aspects (such as services, competition, investment, standards, etc.) among 
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the members and beyond; this is also the starting point for integration into the global 

economy.  

 

Cooperation is not the same as integration. There may be areas (such as transport) 

where inter-state cooperation may result in several initial advantages. However, a 

serious commitment to regional integration should have a strategy for effective and 

joint action on behalf of the region in the critical areas and in sectors driving 

development and growth while reducing transaction costs. The important areas 

cannot be left to unilateral governmental policies. Experience elsewhere in the world 

has taught certain lessons regarding legal and institutional arrangements for 

successful integration, and common policies on development, industrial development 

and trade matters.  Such arrangements inevitably move towards a rules-based 

dispensation and wider coverage. 

 

This does not mean that the unique needs of a particular region can be ignored or 

that examples from elsewhere can be replicated; there is no blueprint on integration. 

However, it does mean that officials and political leaders must decide whether they 

take the integration challenge seriously. If they do, they must construct an effective 

plan for their own integration and implement it in a committed and bona fide fashion. 

Violations of obligations should be met by appropriate sanctions to induce respect for 

the rules of the arrangement which they constructed for themselves. 

 
4. The basic scheme of things  
 

This part of the discussion focuses on the general features of the New SACU 

Agreement. It argues that the framework and approach offered in the agreement do 

not constitute an adequate institutional plan to promote deeper integration among the 

member states or even a clear message on how this new organisation will function. 

The timing on the staggered implementation of the agreement has also generated 

unforeseen problems. The legal and institutional elements required for generating 

and implementing effective SACU policies and norms are often absent. Certain 

building blocks are in place but need refinement, a proper focus and the necessary 

mandates. There is no express message on the promotion of deeper integration 

within SACU or the broader region. 
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When the member states adopted the new SACU Agreement, they had very good 

reasons for justifying their decision: the old SACU had become dated and South 

Africa’s position under the 1969 Agreement had become too dominant. They saw a 

need for ‘democratisation’ of the organisation (whatever that may mean in an 

international organisation consisting of states somewhat conscious of their 

sovereignty12) as well as the need for common institutions and common policies. The 

preamble to the new agreement recorded that the predecessor agreement of 1969 

was hampered by a lack of ‘common policies and common institutions’. The objective 

was to establish a regional organisation able to cater for ‘the needs of a customs 

union in the 21st century’. They also wanted an institution for joint action to allow 

them to meet the challenges of global integration, be aligned with ‘current 

developments in international trade relations’, and to respond to the outcomes of the 

Uruguay Round. This particular ideal, however, has lost some of its momentum under 

the faltering efforts of the Doha Development Round.  

 

The member states even opted to have a ‘dispute settlement mechanism [which] will 

provide a mutually acceptable solution to problems that may rise between member 

states’. If this is evidence of a preparedness to have a rules-based dispensation in 

future, the member states seem to have overlooked an important implication: an 

independent adjudicating forum applies the law, it does not propose ‘mutually 

acceptable solutions’. Disputes on trade data are singled out for special dispute 

resolution approaches.13 The ad hoc tribunal is listed as one of the official SACU 

institutions provided for in Article 7, but its actual establishment requires a special 

annex. This document is still to be finalised.   

 

The agreement does not contain any provision which spells out that the member 

states are under an obligation to respect and implement the SACU agreement or to 

give it domestic effect.14 Where the need for cooperation in respect of enforcement is 

recognised, a rather unfortunate approach is adopted: a duty to give effect to the 

                                                 
12   ‘Democratisation’ probably refers to transparency and respect for the rule of law. It would have added 
to overall clarity had these concepts been used instead. There is no role for civil society or other stakeholders. 
13  Article 36. See also Article 15 on general consultations to resolve disputes ‘not directly affecting the  
interests of all Member States’. 
14  The South African International Trade Administration Act contains provisions to this effect but no other member 
has followed suit. 
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national legislation of another member state, not SACU law.15 Apparently this very 

concept (that SACU law can come about) has not been recognised and one gets the 

impression that this was done deliberately. Article 42 creates the possibility to 

expand the scope of the agreement through the adoption of annexes which will form 

an ‘integral part’ of the Agreement. This is no guarantee that new binding law will be 

adopted in any particular area; it depends on what the members agree to. The entry 

into force of new annexes is not explained.  

 

The approaches on the development of common policies mentioned in Part 8 of the 

Agreement differ from area to area and in fact require national measures only16; they 

will not generate law of a higher level. In the mentioned areas the members will 

cooperate with each other in terms of ‘common policies’. In this sense they will not 

necessarily constitute SACU law. There is no reference to the concept of SACU 

norms or rules or their status (and of decisions of the SACU institutions) within the 

member states. Decisions in all institutions are adopted on the basis of consensus 

(except as otherwise provided)17 but there are no additional indications as to whether 

this amounts to a veto power or what the role of the chair of a meeting will be to 

ensure consensus.18 

 

Perhaps the biggest motivation for this package of innovation was the political space 

created (for the BLNS as well as South Africa) by the arrival of a democratic 

government in South Africa. It was a matter of carpe diem. It is not clear that the will 

and commitment necessary for the long haul ahead when the final building blocks 

have to be put in place still exist, or have been planned for. It is noteworthy that the 

agreement contains no time frame for the establishment of the additional institutions 

or the development of common policies. There is also no mechanism available to a 

particular member to ensure that those provisions will be enforced. No sanctions are 

                                                 
15 Article 25(5) e.g. provides that ‘Member States shall co-operate in the application of import restrictions with a 
view to ensuring that the economic objectives of any import control legislation in any State in the Common 
Customs Area are attained’. The 1969 Agreement contained the same provision.   
16 The possible exception is Article 41 where the Council shall develop policies and instruments, to be adopted as 
an annex. This is work in progress. 
17  Article 17. 
18 Many international institutions, including the WTO, adopt decisions on the basis of consensus. Such 
arrangements are, however, accompanied by additional provisions on breaking deadlocks and on how to define 
and reach consensus without necessarily casting votes. Consensus and unanimity are not the same. 
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foreseen if these provisions are not respected and there may not even be any forum 

to decide such ‘disputes’. 

 

The general aims expressed in the preamble hint at a desire for common policies and 

common institutions or at least recognition that the problems experienced with the 

previous arrangement have to be addressed; but they do not as such constitute a 

framework or a shared vision on a particularly effective international organisation or 

on regional integration.  

 

SACU’s official objectives appear in Article 2 of the Agreement and constitute a 

mixture of old and new. These objectives aim (a) to facilitate the cross-border 

movement of goods between the territories of the member states; (b) to create 

effective, transparent and democratic institutions which will ensure equitable trade 

benefits to member states; (c) to promote conditions of fair competition in the 

Common Customs Area; (d) to substantially increase investment opportunities in the 

Common Customs Area; (e) to enhance the economic development, diversification, 

industrialisation and competitiveness of member states; (f) to promote the integration 

of member states into the global economy through enhanced trade and investment; 

(g) to facilitate the equitable sharing of revenue arising from customs, excise and 

additional duties levied by member states; and (h) to facilitate the development of 

common policies and strategies. 

 

The most striking aspect of this list is the familiar ring to it and the absence of any 

dynamic institutional dimension. There is no reference to trade related issues or 

mention of, for example, the development of new disciplines for trade in services. 

The common policies mentioned later on in the agreement deal with industrial 

development, competition, agriculture and unfair trade practices, but not necessarily 

as new SACU norms which the members have to comply with. The objectives listed 

in Article 2, as typical of objectives of international organisations, are not self-

executing. They have to be implemented through subsequent action and by 

institutions not yet operational. 

 

Who speaks on behalf of the organisation? The Agreement contains arrangements 

for division of power between those institutions representing national interests (the 
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council, the commission and the technical liaison committees) and SACU as a 

separate legal person.19 The organisation is not a static structure and must react to 

the external developments. In order to do so adequately there must be the necessary 

powers and mandates for those institutions acting on behalf of SACU and to do so 

with the necessary flexibility and certainty of purpose. This particular aspect is not 

stated in the preamble or the list of objectives. Neither is it explained how new 

responses and decisions will come about and how their uniform implementation in 

the member states will be ensured.  

 

Elsewhere in the Agreement there are indications as to where the real power resides. 

The Council is the ‘supreme decision making authority of SACU matters’ and ‘shall 

be responsible for the overall policy direction and functioning of SACU institutions’.20 

This is quite clear language and leaves little doubt as to what the founders intended. 

The implications are not without serious consequences for a regional integration 

agenda. The council, commission and technical liaison committees have been 

carried over from the previous regime. They are ‘political’ institutions representing 

national interests of members. They constitute arrangements where negotiations take 

place between national officials or representatives and where compromises are 

reached. This in itself is not problematical, provided they do not produce the 

organisation’s dominant activity. There should also be sufficient countervailing power 

to prevent domination by the most powerful player(s) and institutions acting in the 

‘common good’. This latter dimension is absent from the SACU makeup.  

 

The role and powers of the secretariat are stated with insufficient clarity and have 

been a source of indecision.21 It is responsible for the day-to-day administration of 

SACU and related technical matters. Its most interesting powers are to assist in the 

harmonisation of national policies and strategies related to SACU and in the 

negotiation of trade agreements with third parties. The exercise of such powers can 

be quite constructive and promote deeper integration within the organisation. No 

major developments have occurred on this score and there are different views as to 

whether the secretariat can act mero motu or must first be invited by the council or 

                                                 
19 Article 4 provides for legal personality for SACU. 
20  Article 8.  
21  Article deals with the secretariat. 
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the Commission before exercising these powers. The latter view seems a contorted 

interpretation of the text.22 If it is indeed true that members hold these views and that 

the secretariat is inactive as a result, it is an unfortunate reflection on the degree of 

disharmony in the organisation. It also demonstrates the intricate nature of some of 

the institutional arrangements.  

 

Article 31 provides for a common negotiating mechanism and in the context of the 

recent EPA negotiations there have been serious needs regarding the development 

of common strategies and negotiating positions. The secretariat played a very limited 

role in these negotiations – and not only because the common negotiating 

mechanism is not yet in place. One is reminded of the caution expressed elsewhere 

regarding SACU trade negotiations:  

 

SACU countries’ trading regime is highly complex, as a result of their 

membership in several trade agreements with different provisions, goals, 

geographical and product coverage, and trade liberalization agenda.  This 

structure of relationships is difficult for small administrations to manage.  

The moves to negotiate even more free-trade agreements, risk further 

complicating their trade regime and detracting from multilateral efforts, 

given the limited resources available.23 

 

The new SACU is to be created in stages, while the ‘business as usual’ part has to 

proceed. This particular aspect has not been properly catered for and has in fact put 

the later stages under pressure. Tensions on revenue sharing and the adoption of 

infant industry protection measures soon emerged. There were no new institutions 

yet to resolve such disputes.  

 

The new agreement has retained remarkably many provisions and formulations from 

the previous (1969) agreement.24 In some operational parts the language is even 

repeated. The new agreement creates the general impression of being necessary at 

the time to confirm the new political paradigm of a post-apartheid region; but that for 

                                                 
22 The word ‘shall’ is used in both instances. Nothing prevents an individual member to request assistance in the 
development of national policies.  
23 SACU Trade Policy Review, WTO, 2003. 
24 See Erasmus (2006).       
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the practical part it is very much business as usual. This view can of course be 

altered quite directly if new annexes are adopted to change the present approach 

and the legal aspects. The decisions and recommendations of the Tribunal and the 

Tariff Board may also change matters rather fundamentally. These, however, will 

then be new developments not along the lines now found in the Agreement.  

 

5. What should one look for when interpreting the Agreement? 
 

What constitutes evidence of commitment to the promotion of regional integration 

through an international organisation? When is it successful?  

 

Regional integration is a process and therefore there should be ongoing monitoring 

and discussions of weaknesses as well as areas of strength. The notion of regional 

integration itself should be analysed and be related to the needs of the region. A 

successful SACU with a mandate and programme of action on deeper regional 

integration should bring additional benefits on development and governance to the 

region.  

 

The present exercise cannot avoid an investigation of the nature of the ‘obligations’ 

provided for in the founding legal instrument. Are they about best endeavours and 

promises to cooperate and harmonise national activities, or are there firm 

commitments to respect the higher law of the regional sources which have to prevent 

fragmentation? Will failures to implement obligations or violation of rules result in 

measures to restore compliance?  

 

A cautionary word should be added on the pitfalls involved in interpreting legal 

instruments. In a rules-based dispensation (as opposed to general political compacts 

merely to promote good neighbourliness) there is eventually a forum to decide the 

meaning of provisions and how they have to be interpreted for the purpose of solving 

disputes. However, not all disputes are immediately justiciable and many decisions 

on new policies and future action require compromises among the members. 

Tribunals resolve disputes about the meaning of the text in the context of specific 

disputes. They rule on the lawfulness of domestic and organisational actions when 
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measured against the language of the agreement. In performing this function 

important precedents are built up which bring certainty and predictability. 

 

Who is finally responsible for enforcing the ‘constitution’ of a regional organisation? If 

only governments may bring applications for settling disputes, intergovernmental 

sensitivities may in fact undermine formal dispute resolution. There may then be an 

unwillingness to litigate to ensure respect for legal commitments; political 

compromises between national officials may then become the pattern.  

 

Those entities whose interests are most directly at stake and who will suffer the 

consequences of unlawful behaviour are keen to know what the Agreement provides 

for in terms of the jurisdiction of a tribunal and provisions on standing. The extent to 

which private parties and legal persons may litigate enhances general legitimacy and 

predictability for the overall arrangement. The regional arrangement in question then 

becomes an extended and integrated web of legal certainty for conducting business 

and trade. SACU institutions should also, in appropriate cases, enjoy locus standi to 

bring applications for the enforcement of the organisation’s rules.  

 

Judicial organs do not make policy, cannot amend agreements and do not invite new 

members. International organisations have their own ‘separation of powers’ doctrines 

and a fine balance is required between the powers of the institutions of the 

organisation and of the member states. These demarcations are also not static: the 

EU is a far cry from the arrangement started in the 1950s. International organisations 

may or should be involved in sensitive matters impacting directly on the wellbeing of 

citizens. Important legitimacy issues are then at stake, as has been amply 

demonstrated by the controversies around the WTO and globalisation. The EU has 

been the target of strong criticism about its alleged democratic deficit.  

 

The SACU Tribunal is provided for in Article 13 but does not yet exist.  The 

jurisdiction of the tribunal covers all disputes regarding the interpretation and 

application of this Agreement.  The annexes to the Agreement, adopted in terms of 

Article 42, form an integral part of this Agreement25 and will also be justiciable. This is 

                                                 
25  See Article 42(2). 
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one basis for believing that trade remedy issues and all the matters that the Tariff 

Board will deal with, may eventually come before this tribunal.  In the case of trade 

remedies, such as anti-dumping measures, safeguard and countervailing measures, 

the parties to such disputes are juridical persons or private entities. That 

demonstrates the need for provisions on their standing before the tribunal. 

 

Although Article 7 speaks of an ad hoc tribunal, while Article 13 mentions a tribunal, 

the intention must have been to provide for a permanent adjudicating body for SACU 

but operating on the same basis as the panels of the WTO.  That is why parties to a 

dispute shall choose the members of the tribunal from amongst a pool of names, 

approved by council.26   

 
6. Common policies 
 

Part 8 of the Agreement provides for four areas where common policies are to be 

developed, namely industrial development, agriculture, competition and unfair trade 

practices.  These provisions, however, do not entail the same obligations and are in 

many ways about best endeavours.  With respect to industrial policies, the member 

states ‘agree to develop common policies and strategies’.  In the area of agriculture 

they ‘agree to cooperate on agricultural policies in order to ensure the coordinated 

development of the agricultural sector within the common customs area’.  Member 

states also agree that ‘there shall be competition policies in each member state’.  

They ‘shall cooperate with each other with respect to the enforcement of competition 

laws and regulations’. 

 

These are different thresholds and in practice there is still a lot of room for 

fragmentation.  South Africa unilaterally announced in August 2007 its own national 

industrial development plan.27 Given the obvious implications of a South African 

policy for developments elsewhere in the region and for how tariffs will be used,  the 

verdict must be that SACU still has a long way to go before Part 8 of the agreement 

will really underpin a true regional integration agenda. The new SACU Agreement, 

                                                 
26 Article 13(5) 
27 See the article by Collin McCarthy in this volume. 
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however, seems to pin its hopes for regional integration on exactly the common 

policies part and the common institutions.   

 

Article 41 is a complicated provision.  It provides that the council shall, on advice of 

the commission, ‘develop policies and instruments to address unfair trade practices 

between member states’ and that ‘these policy measures shall be annexed to this 

Agreement’.  This is the strongest indication of a single set of legal obligations with 

respect to any topic mentioned in Part 8.  However, the nature of unfair trade practice 

between member states is not clear. There is such an instrument under development 

and will have to be studied once adopted, but at least two initial conception problems 

arise.  SACU is a single customs territory and therefore the typical meaning ascribed 

to unfair trade practices of referring to matters such as dumping cannot apply in the 

relationships between the member states.  As far as the behaviour of private firms is 

concerned unfair practices can and should be dealt with in terms of competition 

policy but, as was pointed out, the obligation there is at most a best endeavour one.  

It should also be pointed out that the powers of the Tariff Board would in future 

include the area of trade remedies. 

 
7. Conclusions 
 

The new SACU Agreement is in many ways a framework agreement; the jury is still 

out on how deeper integration will be promoted. However, there is a context, a 

history and lessons to remember.  

 

Regional integration in Africa has not been a success story. An important explanation 

can be found in design flaws of regional organisations, the emphasis on ‘political 

integration’, and the neglect of institutional and legal aspects. These ‘political’ models 

aim at protecting the ‘sovereignty’ of the member states against external or supra-

national decisions and in that sense reflect basic vulnerabilities.  Implementation of 

trade protocols, or any other obligations undertaken via regional institutions, 

becomes a matter of national discretion and depends mostly on domestic ability 

unilaterally determined. Capacity constraints figure prominently as justification for 

non-compliance. Trade disputes are almost never settled though tribunals with 

independent jurisdiction and via the application of binding rules.  
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External trade relations with developed countries (such as the Cotonou Agreement 

between the EC and the ACP (African, Caribbean and Pacific) countries, must also 

be mentioned as part of the explanation for the traditional African approach to 

regional integration. These have been non-reciprocal preferential arrangements, 

operating outside the rules-based multilateral dispensation of the WTO. They are 

now coming to an end as the applicable waivers expire at the end of 2007. These 

developments have elevated regional integration to a priority issue,28 requiring new 

institutional arrangements to sustain it.  Even the African Union has adopted an 

ambitious policy on regional economic communities to cover the whole continent.  

 

The trade chapter in the Cotonou Agreement is being replaced by WTO compatible 

EPAs which will have to comply with the General Agreement on Trade and Tariffs 

(GATT) Article XXIV. SACU is not sufficiently part of this new debate,29 although its 

members all belong to SADC. The debate within SADC to become a customs union 

by 2010 is hampered by lack of unity on the desirability of this tight deadline – the 

linear model that seems to inspire the thinking behind this proposal and insufficient 

implementation of the SADC Trade Protocol. There are other unique problems 

related to overlapping membership with other regional organisations, uncoordinated 

commitments and a lack of enforcement mechanisms. A common external tariff will 

bring serious capacity challenges for the 14 member states. One of the members, 

South Africa, is the economic engine for the whole of sub-Saharan Africa and it has 

been part of SACU from the outset. On that score alone SACU is an important 

regional player.  

 

The promotion of integration via SACU is implied and should happen as the common 

institutions become operational and common policies are adopted, provided that they 

pursue this particular objective. There is a difference between promoting integration 

and merely cooperating. The difficulty with the SACU approach to integration is that 

there is no express blueprint, not even in general terms. Integration will have to 

happen incrementally and as a consequence of the implementation of the new 

agreement. And even then success is not guaranteed because the agreement is in 

many ways only a framework. The specifics will have to be agreed upon in the 

                                                 
28 See the chapter by Colin McCarthy elsewhere in this volume. 
29 The African Union list of Regional Economic Communities (RECs) does not include SACU.  
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annexes on the common policies and common institutions and it is here where the 

real test will arise. Will the member states then commit themselves and create the 

necessary conditions to allow a process towards deeper integration? 

 

The present consolidation of SACU coincides with a debate about the future role and 

purpose of this organisation and of other regional structures such as SADC. Part of 

the explanation for the absence of a blueprint for integration in southern Africa is the 

jurisdictional confusion. There is still no agreement as to the identity of the most 

suitable forum for pursuing this objective: is it SACU or SADC or another new 

configuration?  A particular choice can only be made in terms of agreed criteria, 

common objectives and clarity as to how existing structures will be influenced. Until 

these issues have been clarified the matter will remain in limbo. It will only move 

forward in a decisive manner once the need for a proper regional policy is agreed 

upon by all the players and adopted in a realistic and suitable format. That has not 

yet happened and the necessary political leadership and vision do not exist. The 

regional agenda is also cluttered and many other urgent issues have to be decided, 

such as how to deal with the present impasse in the SADC EPA.   

 

The members of SACU simultaneously belong to SADC and they disagree on where 

to concentrate their integration promotion efforts. It is known that Botswana favours 

the strengthening of SADC and the promotion of integration via this arrangement. 

South Africa and some of the BLNS states now disagree. SADC embarked on its 

own road of regional integration some years ago when it adopted the RISDP30 with a 

timetable for a linear approach to integration by establishing a free trade area by 

2008, a customs union by 2010 and a common market soon thereafter. This plan 

now appears rather unrealistic, inflexible and too formalistic. It has also been 

overtaken by new events such as the Economic Partnership Agreements (EPAs) with 

the EC. The fourteen SADC members are negotiating EPAs with the EC in three 

different configurations31 and these new arrangements will have to be FTAs in terms 

of GATT, Article XXIV.32  

                                                 
30 The Regional Indicative Strategic Development provides a time frame for the implementation of SADC’s 
regional integration agenda.   
31 The SADC EPA consists of Botswana, Lesotho, Namibia, Swaziland (also members of SACU), Mozambique 
and Angola.  South Africa has a bilateral trade agreement with the EC, the Trade, Development and Cooperation 
Agreement (TDCA) which entered into force in 2000. Tanzania is negotiating together with the other members of 
the East African Community (EAC) which purports to be a customs union. The remainder of the SADC members 
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Under the previous agreement, SACU’s business was limited to the management of 

the technical aspects of the single customs territory and the common external tariff. 

The scope of the arrangement in any case only covered trade in goods as 

traditionally defined, without any joint institutions to develop substantive principles or 

standards on behalf of the organisation. The cooperation model was based on inter-

jurisdictional cooperation in those areas where Pretoria did not perform central tasks 

(as the administration of the common revenue pool) on behalf of the members. This 

instilled respect for national sovereignty as a distinctive feature of the manner in 

which business was conducted in SACU, further necessitated by the need to live with 

a belligerent Uncle Sam next door in Pretoria.  

 

SACU is an inherited regional arrangement which goes back to its inception in 1910. 

It has generated its own style and internal values, shaped by a particular history with 

many political ebbs and flows. It is an historical fait accompli and, for that reason, is 

difficult to remodel and infuse with fundamentally new credentials. The danger is that 

it may have become stuck in its old ways.  

 

This particular history has had several practical consequences which call for 

adjustment and even special remedial action when the same member states set out 

to reinvent their organisation.  South Africa is by far the biggest partner and its 

population and economy are several times larger than those of all the other members 

taken together. It also faces larger problems: there are more poor people in South 

Africa than the total BLNS population. This imbalance in power is in itself unhealthy 

for a regional integration organisation; the prerequisites for bargaining and 

compromises are largely absent.  Over time these conditions have further given rise 

to other complications in SACU, such as the uneven distribution of technical capacity 

associated with the working of a customs union. South Africa has always performed 

most of the practical and technical tasks required by the administration of a customs 

union and has done so on behalf of SACU. It still does so under the new agreement; 

until new SACU institutions become operational and new domestic bodies have been 

                                                                                                                                                         
have been grouped together in the ESA (Eastern and Southern Africa) EPA, which also contains non-SADC 
states.   
32 The waiver for the Cotonou trade preferences expires at the end of 2007 and the EPAs must be WTO 
compatible. Since these arrangements will amount to FTAs with a group of developed countries they cannot be 
based on the Enabling Clause.  
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established in the other members. South Africa was (and is) the de facto supra-

national authority but shorn of political legitimacy.  

 

It also had the capacity and size to undertake these tasks. However, as a 

consequence it was never necessary (and not a priority) for the BLNS states to 

duplicate national capacity in areas such as e.g. trade remedies, tariff administration 

and the new areas now earmarked by the  agreement as requiring common policies 

such as competition. Such policies need national institutions in order to implement 

them and to cooperate with the other member states. Lesotho is a least developed 

country with even more limited resources, and, together with Swaziland, confronted 

by particularly serious domestic capacity constraints. 

 

The implementation of the New SACU Agreement and a meaningful integration 

agenda (together with new trade agreements with third parties) will pose severe 

challenges. The particular approach adopted in the new agreement will require 

special measures to ensure adequate technical capacity in all the member states and 

must probably involve the secretariat in a new and more dynamic role with the 

necessary powers and mandate.  A failure to do so will result in many frustrations 

and probably technical bottlenecks of major proportion.  

 

The new agreement has created a rules-based approach within the new SACU, 

although it does not expressly say so. This is a major shift compared to the previous 

model but there has not been any experience with this type of modus operandi. 

Dispute settlement via the new tribunal and the powers of the Tariff Board (which 

must be accompanied by legal remedies too) will bring advantages in terms of legal 

certainty, transparency and respect for the rule of law. This can also add to the 

legitimacy of the very exercise and generate trust among the members. However, it 

will come at a price in terms of technical capacity and costs. The investment is 

worthwhile and belongs to a bigger scheme of things, but deserves to be planned for. 

This goal will take time to achieve.    

 

The legal and institutional requirements for effective integration as sketched above 

and in places suggested by the new agreement may be a tall order and it is not clear 

whether the members are prepared and ready for all these commitments. The 
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difficulty may be the absence of a proper and focused debate, including the 

discussion of alternatives. Certain parts in the agreement suggest commitment to 

common approaches in vital areas but the detail is missing. It may in fact be that they 

have second thoughts about the road on which they started to travel when they 

adopted the new agreement.  

 

Some of the required building blocks already exist under the New SACU Agreement; 

albeit in embryonic form only. However, much remains to be done in order to achieve 

what the new agreement proclaims and in order to move SACU beyond a structure 

primarily focused on revenue sharing in a traditional customs union. Important 

institutions (Tariff Board and Tribunal) are still to be established and the common 

policies mentioned in Part 8 of the agreement are still to be adopted. The ’common 

negotiating mechanism’ (promised in Article 31) has been in the pipeline for some 

time but does not yet exist. The members also have historical advantages to facilitate 

interaction; they share the same legal and commercial traditions and English is their 

common official language. 

 

Fragmentation and uncoordinated national policies and actions are the enemies of 

integration. That is why claims with respect to ‘sovereignty’ and ’national policy 

space’ must be correctly understood and carefully used. They must be married to 

joint integration strategies. It is an act of sovereignty to conclude an integration 

agreement, have more effective means for promoting development, and deal with 

global challenges such as environmental decay and diseases. If there are concerns 

about national policy space, such agreements should provide for a rules-based 

dispensation, dispute resolution and effective remedies. These have mostly been 

absent from African integration efforts.  

 

SACU actually faces a serious challenge. Certain extra-SACU developments (in 

particular the negotiations with the European Commission to establish an EPA as 

well as plans in SADC to become a customs union by 2010) pose particular 

challenges. Had a proper framework, innovative policies, a common negotiating 

(promised several years ago in the new agreement) been in place and had the 

necessary political will existed, the region could have been strengthened in the 

manner it responded to these developments. The opposite now seems likely.  
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There is the additional complication of overlapping membership of southern African 

organisations. All five SACU states belong to SADC and all of them participate in the 

EPA negotiations. If new structures are to be established SACU will be affected. 

Should it play an active role in these developments and could it serve as a model? Or 

should it simply be absorbed by the wave of new initiatives? 

 

There seems to be a high road and a low road towards the goal of achieving the 

benefits of closer cooperation and deeper integration. The high road is possible when 

there is a clear commitment in the founding agreement of the organisation at stake, 

together with strong institutional mandates and powers.  There will be a rules-based 

dispensation and opportunity for enforcement of the law through a proper 

adjudicating body. But the SACU agreement does not provide for the high road to 

regional integration.  

 

The low road requires more patience and is about the slower incremental approach.  

Committed individuals will have to work towards the end goal and utilise the 

opportunities becoming available through new challenges and broader 

developments. This road also requires special accommodation of capacity 

constraints and often demands flexibility and compromise. It also needs political 

commitment and leadership. Success is not guaranteed. The road towards deeper 

integration in southern Africa is the low road. 
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Living in the shadow of the mountain 
 

Ron Sandrey 

 

Given the sheer economic dominance of South Africa in the region it is inevitable that 

decisions made in the Republic about trade and trade-related policies will have a 

ripple effect on the immediate neighbourhood.  However, under the terms of the new 

2002 Southern African Customs Union (SACU) Agreement, South Africa must pay 

increased attention to the positions of its fellow members of Botswana, Lesotho, 

Namibia and Swaziland (the so-called BLNS countries) in formulating these policies.  

The mountain therefore no longer stands in isolation. Are the ripples being nuanced 

as a result of these new constraints? It is against this background that the paper will 

examine how the BLNS countries are living in the shadow of South Africa and how 

some aspects of the hue and intensity of this shadow are changing. 

 

In particular, the paper will examine: 

 

• the direct trading relationship between South Africa and the BLNS; 

• the machinations of the SACU tariff revenue pool and how trade policy 

(including future FTAs) may be impacting of the size of this pool and its 

consequential distribution; 

• suggestions for compensating for the potential shrinkage in the revenue pool; 

• the linkages between the TDCA and the new EPAs, and specifically how the 

mountain may be moving to accommodate the EPAs;  

• how South African industrial policies may directly and indirectly effect the 

trading and economic relationships; and.  

• how trade-related policies such as the infamous ‘Singapore’ issues of the WTO 

relate to the South African and BLNS interface. 

 

Section 1 – the trading regime and patterns 
 

The Trade, Development and Cooperation Agreement (TDCA) for merchandise trade 

between South Africa and the European Union (EU) entered into force on 1 January 
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2000. It has a transition period of twelve years for South Africa and ten years for the 

EU that will eventually lead to much of the trade becoming duty-free. Exceptions to 

this are concentrated in agricultural imports into the EU and motor vehicles imports 

into South Africa. The agreement does not technically cover imports from the EU into 

other SACU countries, although it does de facto mostly apply to their imports from 

the EU. At the halfway point of he TDCA implementation, the data shows that South 

African imports from the EU have been trending downwards in recent years but the 

EU remains the main source of imports into South Africa. Similarly, the EU remains 

the main overall destination for South African exports and the share has remained 

very stable over the implementation period. Analysis undertaken by tralac shows very 

little evidence that the reductions in EU tariffs have been beneficial to South African 

exports to date. 

 

The trading relationship between the southern African region and the EU has come 

to a crossroads.  As at September 2007 it appeared as though the future pointed 

generally to (a) a consolidation within the SACU behind South Africa and the TDCA 

for trade tariffs under a new SACU Economic Partnership Agreement (EPA) and (b) 

for South Africa and the EU to continue within the TDCA for all non-tariff issues.  This 

seems very realistic solution, as (1) on imports into the region from the EU and 

elsewhere, all of SACU is intertwined anyway and bound by the common tariff; and 

(b) the enhanced export preferential opportunities that the BLNS enjoy to the EU will 

be able to be continued and cemented in by negotiations within a SACU Economic 

Partnership Agreement (EPA).   

 

In undertaking this transformation there will in effect be a reconfiguration of some of 

the tariff preferences within the old TDCA.  In recognition of the BLNS concerns, 

some tariffs in selected sensitive products of the TDCA will either be frozen at current 

preferences or they will revert to the Most Favoured Nation (MFN) rates.  Conversely, 

as a quid pro quo, the EU will allow for some South African preferences (or lack of 

preferences) into the EU to be re-opened for negotiations.  This is a neat solution that 

satisfies the continued preferential access for the BLNS into the EU while at the 

same time allowing for consideration of continued (or enhanced) preferences of their 

sensitive defensive products and preserving the integrity of the SACU Agreement 

which mandates a joint policy regime between the SACU partners. There should be 
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few added complications in areas such as certification of origin as these regimes are 

already operative.  Still unresolved is the final negotiating outcome.  It appears as 

though the BLNS are lobbying hard for continued protection of their beef sector 

(Namibia in particular, although given that there are no TDCA preferences here in 

any case, it is difficult to see why), while South Africa should, as a minimum, seek 

better access into the EU for the protected agricultural products of perhaps beef, 

sugar and some fresh fruits.   

 

1.2 Current trading patterns  

 

Table 1 shows the most recently available BLNS overview of their aggregate trading 

data from the TIPS website, and this reinforces the importance of the EU and South 

Africa to the BLNS countries.  Data for Botswana is for 2005, Swaziland for 2003, but 

that for Lesotho and Namibia is for 2003.  We recognise the problem of dated data 

but suggest that the general patterns will not have changed much even though the 

values may have1.  Exports from Botswana of $4.45 billion are more than the other 

three countries combined ($3.53bn), and again, Botswana dominates the imports 

($3.3bn) with the other three in a very similar range between $1.11 billion for Lesotho 

to $1.50 billion into Swaziland.  In addition, the table highlights 

 

1. the dominance of South Africa as an import source (at least 80%); 

2. the variance of South Africa as an export destination (from 9% to 72%); 

3. the importance of the EU as an export destination for Botswana; 

4. the importance of the US as an export destination for Lesotho; and 

5. the importance of RSA as an export destination for Swaziland. 

 

 

 

 

 

 

                                                 
1 It is notable that in the sensitive Namibian beef exports to the EU, for example, there is a vast difference in the 
Namibian export and EU import data, and this emphasises the difficulty that a developed country will always have 
in negotiations if their own data is inadequate. 
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Table 1: overview of the BLNS trading patterns, US$ million and RSA % share 

Botswana 2005 World RSA 
Rest 

SADC EU 
East 
Asia US RSA % 

Exports 4,450 401 212 3,418 0 98 9% 
Imports 3,272 2,770 96 214 55 40 85% 
Trade Balance 1,178 -2,369 116 3,204 -55 59   
Lesotho 2003         
Exports 474 92 0 1 1 367 19% 
Imports 1,107 909 1 4 170 2 82% 
Trade balance -633 -817 -1 87 -169 366   
Namibia 2003         
Exports 1,279 404 336 383 18 35 32% 
Imports 1,403 1,128 28 107 34 14 80% 
Trade Balance -123 -724 308 276 -16 21   
Swaziland 2004         
Exports 1,781 1,283 131 28 38 133 72% 
Imports 1,502 1,433 6 8 9 2 95% 
Trade Balance 279 -150 125 20 30 131   

Source: TIPS database 
 
Expanding upon Table 1 and examining the more specific trade profiles for the BLNS 

countries shows in particular 

 

1. the dominance of diamonds (75% of all exports) to the EU in Botswana’s 

exports; 

2. the dominance of clothing to the US in Lesotho’s exports; 

3. the dominance of drink flavouring to RSA and the rest of the world in 

Swaziland’s exports; and 

4. the general spread of imports from mostly South Africa across different goods.  

 

Section 2 – The TDCA impacts on the SACU tariff revenue pool 
 

We suggest that the main impact that the TDCA will be having on the BLNS countries 

(and Lesotho and Swaziland in particular) is through this tariff revenue pool.  During 

2006 South Africa imported to the amount of some R160,771 million from the EU.  

This represented 34.64 percent of total South African imports over the period, a 

market share down from 38.14 percent in 2005 and 40.75 percent in 2004 despite 

the increasing tariff preferences being given to the EU2. 

 

                                                 
2 Data to the end of March 2007 suggests that the market share over this more recent period has increased to 
36.63 percent. 
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Over this 2006 period, tralac made an assessment that the average duty applied 

against these imports from the EU would have been 7.60 percent, with this 

assessment being made in the absence of any duty rebates3.  This gives duties of 

R12,217 million.  In the absence of TDCA preferences (and assuming the same trade 

flows) this duty would have been R14,250 million for an average of 8.86 percent.  

This amounts to a duty reduction of R2,034 million.  
 

To highlight that the TDCA preferences at 2007 are really only around half-way 

through their full implementation process into the TDCA agreement (with final 

implementation generally around 2012), these same duties would be reduced to 

R8,599 million or 5.35 percent average tariff.  This means a reduction from no 
TDCA preferences of R5,652 million – i.e., starting whistle duties of R14,250 

million, half-time duties of R12,217 million, and full-time duties of R8,599 million.  

 

We caution that these figures exclude the effects of rebates in the motor vehicle and 

clothing sectors in particular, and therefore the reductions will be an overestimate of 

the TDCA effects.  However, this is potentially balanced by the trade diversion effects 

of the TDCA whereby imports are, at the margin, diverted towards the EU as an 

import source and away from sources where the duties would have been higher.  

This latter has a double cost – (a) in the tariff revenue pool and (b) in the overall cost 

of not sourcing from the lowest cost supplier, with the former focusing more on the 

BLNS and the latter more applicable to South Africa.  Overall, although the actual 

data may or may not be accurate, the percentage reductions should be more 

reflective of reality. 

 

The potential effects of the South African motor vehicle policies almost completely 

dominate the TDCA tariff preference issue (ignoring rebates) and hence tariff pool 

revenues:   

 

• during 2005 some 38.2 percent of South Africa’s total imports were from the EU; 

• even with preferences these imports were assessed to provide 40.8 percent of 

the total duties (as the imports were slightly weighted towards higher-duty lines);  

                                                 
3 This analysis was undertaken by matching imports at the HS 4 level with the relevant trade-weighted SACU tariff 
schedule line for the TDCA preferences set against the MFN rates. 
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• during 2006 duties on motor vehicles were estimated to provide some 

71.2 percent of the theoretical duties on EU imports in the absence of 

preferences; 

• this increased to 80.7 percent when the relevant TDCA preferences were 

assessed on all imports;  

• this will increase further to 91.3 percent when the ‘end tariffs’ are assessed 

against 2006 imports; 

• furthermore, we understand that the motor duties are scheduled to reduce faster 

than the original TDCA schedule, and this will accentuate the tariff pool 

reductions. 

 

Section 3 – Effects of the tariff reductions 
 

What effect is tariff reduction likely to have on BLNS countries?  The top half of 

Table 1 shows the importance of the SACU tariff revenue pool to SACU countries, 

and in particular that both Lesotho and Swaziland obtain over 50 percent of their total 

government revenues from this pool.  Flatters and Stern (2006) discuss the 

redistribution aspect of the revenue sharing in detail, as these revenues bear no 

relationship to the revenues ‘earned’ by the BLNS countries. 

 

• In general, the excise duties (R14,692 million) are simply returned to where they 

are collected from with little or no redistribution effects. 

• As the developments funds of R2,593 million are effectively distributed almost 

equally there are big differences in the net transfers per capita and as a 

percentage of GDP.  In particular, Swaziland has a net transfer of some 

3.5 percent of GDP and R469 per capita, while Lesotho has a lower per capita 

figure of R257 but a larger (6.8 percent) of GDP.  South Africans contribute a 

net R41 per capita to the fund (-0.1 percent of GDP). 

• The largest redistribution is through the Customs (tariff) pool. Here Flatters and 

Stern estimate that these transfers are based upon what they receive from the 

pool and what they would have received operating ‘independently’.  Both the 

tariff revenue shares (left-hand side) and the net total transfers (right-hand side) 

are shown in the lower half of Table 1.  



Chapter 11 – Living in the shadow of the mountain 

 

 

256

Table 1: SACU revenue pool distribution information (excise, development and 
tariff) 
 2006 estimated data  PPP GDP

 %GDP 
% 

government rev per capita per capita
Botswana 9.0 20.1 3,692 12,240 
Lesotho 28.2 53.0 1,398 4,340 
Namibia 12.2 41.0 2,695 8,110 
Swaziland 24.1 56.9 4,256 5,170 
South Africa 1.0 3.9 666 11,710 
Net transfers under SACU revenue sharing formula, 2006  
 SACU tariff revenue R m Total net transfers 
 R billion % GDP R per capita %GDP R per capita
Botswana 2.3 4.1 1,294 4.8 1,509 
Lesotho 1.3 16.3 619 23.1 876 
Namibia 3.6 10.5 1,823 11.9 2,058 
Swaziland 2.0 14.0 1,860 17.5 2,329 
South Africa -9.2 -0.7 -199 -0.9 -240 

Source: Flatters and Stern, 2006 
 
Table 1 emphasises that 

 

• there are large transfers from South Africa to the BLNS (R240 per capita); 

• Botswana, a country wealthier than South Africa, obtains transfers of R1,509 

per capita that equate to 4.8 percent of its GDP; 

• Lesotho, the poorest country, gets the least per capita (R876) but the highest in 

terms of percentage of GDP; and 

• Swaziland and Namibia get the highest net transfers per capita. 

 

We note that, to date, the effect of tariff reductions has been disguised as South 

African imports, and hence the revenue monies have been increasing sharply.  We 

caution that this ‘loss’ is relative to what it may have been in the absence of the 

TDCA. We, also, of course, acknowledge the myriad of complications here, such as 

the rebates and the trade creation and diversion aspects of the TDCA. 

 

Future options for revenue sharing 
 

Several potential problems are likely to become apparent in the future.  The first is 

that, as discussed, a shrinking tariff revenue pool as a result of trade preferences will 

have a leveraged impact upon the government revenues of the BLNS countries, with 
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few apparent internal replacement options obvious for the poorer members in 

particular.  A second is that, at least in the interests of transparency, the revenue 

redistribution needs to be made much more visible.  It is clear that the 2002 formula 

was both bad economics and bad politics.  South Africa is becoming concerned 

about the redistribution of non-transparent grant monies to the BLNS, while the BLNS 

are concerned about the vulnerability of their revenues being tied to such a non-

transparent grant system based upon a declining revenue pool that is hostage to 

South African trade policy.  What are the options? 

 

The obvious option is to re-examine the revenue pool-sharing formula.  We would 

suggest taking the aid transfer monies out of such a formula and making them 

explicitly transparent through a separate line item in the South African budget.  

Arguably South Africa has an obligation to make these transfers for (a) both regional 

economic development and political stability reasons as well as (b) compensation to 

the BLNS because its (South African) industrial policies are raising BLNS costs.  But 

why such large transfers to Botswana?  Its GDP per capita based upon purchasing 

power parity (PPP) is shown in Table 1 to be higher than South Africa’s.  Similarly, 

the PPP for Namibia is significantly above Lesotho’s and more than 50 percent 

above Swaziland’s.  And what are the implications of widening the SACU base to the 

Southern African Development Community (SADC) economies?   

 

All of this suggests that Lesotho should be given special consideration for grant 

transfers, and that this may well be at the expense of Botswana and Namibia.  If this 

latter condition is to be part of the solution, so be it, as both Botswana and Namibia 

are relatively wealthy countries by African standards.  We would also note that (a) 

South Africa and SACU are moving, perhaps hesitantly, into at least a closer trading 

relationship with SADC, and that (b) inevitably, there will be a massive rebuilding 

programme in Zimbabwe to be undertaken and South Africa will be drawn into that 

process.  

 

Section 4 – Common trade supporting policies 
 

Recognising that trade policies are much more than mere tariff policies and direct 

border measures, the New 2002 SACU Agreement recognises the need to develop 
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common SACU policies on industrial development (Article 38), agriculture (Article 

39), competition policies (Article 40) and unfair trading practices between the 

member states (Article 41).  While the member states are required to develop a 

common industrial policy, they are required to merely cooperate in the other areas of 

policy.   

 

Industrial policies 
 

Currently the SACU member states are involved in developing their individual 

industrial policies, with South Africa way ahead of the others.  Given South Africa’s 

dominance in manufacturing capacities in the region this latter is to be expected, as it 

is difficult to see how the BLNS countries may adopt industrial policies in the absence 

of a shielding South African policy framework given their own limited industrial 

capacities, and especially so when they have little or no control over tariff policies.  

Recognition of the linkages between trade policies and industrial policies is 

acknowledged in the South African Industrial Policy paper4, where Section 9.1 

discusses the importance of integrating trade policy into this industrial policy.  This is 

extended to the need to now acknowledge not only the SACU dimension but also the 

wider SADC regional integration implications of South African industrial policies.  

 

There seem to be two crucial sectors of interest to the BLNS in the South African 

draft policies: apparel and motor vehicles and their associated parts.  While the 

protection given to the latter sector in South Africa probably raises domestic prices, 

and by implication prices in the BLNS, it also provides an opportunity for the BLNS to 

operate in niche vehicle parts manufacture.  The same is true for the former, where 

Lesotho in particular has a substantial clothing sector that operates mainly because it 

has preferential access to the US market. The unilateral imposition in late 2006 of 

quotas on the importation of selected lines of clothing from China (implemented from 

January 2007) provides an opportunity for Lesotho and possibly for other BLNS 

countries to export more clothing to South Africa. However, Van Eeden and Sandrey 

(2007) found that although there was evidence as early as the March and June 

quarters of 2007 that other sources of clothing were substituting for Chinese imports, 

                                                 
4 ‘A National Industrial Policy Framework’, available on the DTI website at http://www.thedti.gov.za/nipf/niPF-
3aug.pdf. 
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there was no evidence that Lesotho was one of these substitute sources (although 

data limitations here are critical).  

 

Other areas highlighted as possible action points for the industrial plans include a 

review of the tariff schedule to reduce tariffs on upstream inputs into manufacturing 

and on goods that are neither manufactured nor likely to be manufactured in South 

Africa5.  Empirically analysing the impacts of the former on manufacturing costs is a 

complex calculation and one that has generally been undertaken in developed 

countries before and not after a unilateral tariff reduction regime has been put in 

place.   

 

Another important linkage between tariff and industrial policies is the issue of ‘policy 

space’, defined here as the abilities to raise tariffs within the confines of the World 

Trade Organisation (WTO) obligations.  Here the critical issue is the applied rates 

that operate at the border (with the so-called MFN rates that apply to all except those 

with preferences used here rather than a combination of the MFN rates and 

preferential rates) and the WTO so-called ‘bound rates’ which governments pledge 

not to exceed.  The details of this policy space are given in the Annex to the paper to 

provide a perspective on the ‘tightness’ or policy space available under the South 

African/SACU tariff regime.  The data shows that nearly one half of the non-

agricultural imports for the first half of 2007 have no or very limited policy space, and 

that overall the average gap between applied and bound rates is 10 percentage 

points.  This and the other detailed data from the Annex really say little except that 

raising import duties provides South Africa with some but not much ‘wriggle room’ to 

protect its industry in the future.  We would also note that under WTO rules, subsidies 

to non-agricultural goods are not allowed, and that many observers consider that the 

South African motor vehicle regime is vulnerable to a WTO challenge.  

 

The final comment in this section is to ponder upon the strategic linkages between 

South Africa’s apparent concession to the BLNS in allowing an increase in TDCA 

tariffs on EU imports into South Africa/SACU in return for, perhaps, better access for 

its own (South Africa’s) imports into the EU on one hand and a focus on an industrial 

                                                 
5 We note that limited mention of SACU is made in these and most other areas where ‘Stakeholder Departments’ 
are listed in the plans. 
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policy framework that includes the re-evaluation of duties on upstream inputs into 

South African industry on the other.  An astute South African industrial policy would 

make these linkages in order to ‘buy’ BLNS support.  Similarly, there needs to be a 

careful strategic consideration for South African in maximising its available coinage 

earned from the EU for bartering a deal with the BLNS that allows them (the EU) to 

save face and preserve the Cotonou preferences for the BLNS with the EPA.  This 

coinage can only be spent on extracting the maximum in the way of enhanced 

access for (agricultural?) goods from the Republic into the EU under the old 

TDCA/new EPA.  Now that the negotiating parameters have been set, it is necessary 

for South Africa to place the EU into a moral corner whereby any refusal to 

consummate the EPA can be laid at their (the EU’s) feet and not South Africa’s, 

regardless of the facts.   

 

Trade remedies 
 

On the contingency trade remedies front, the BLNS countries apply anti-dumping, 

countervailing and safeguard measures that have been imposed by South Africa.  

These measures are imposed to protect South African manufacturers, and by 

definition increase consumer prices in the region – therefore likely to entail a net cost 

to the BLNS.  This aspect of trade policies is important, as South Africa has a 

voracious appetite for contingency measures. There seems to have been limited 

serious attention paid to the BLNS in South African investigations, although 

recommendations from the International Trade Administration Commission (ITAC) 

(South Africa’s national body which is currently serving the customs union until the 

establishment of the SACU Tariff Board and national bodies for the BLNS) have to be 

approved by the Tariff Board.  This would further delay investigations to the 

frustration of industry, and BLNS countries may use the Tariff Board and approval of 

remedies in exchange for other issues.  During ITAC's acrylic blanketing investigation 

against Turkey, cognisance was taken of the injury experienced by the industry in 

Botswana, and in the investigation on bed linen from Pakistan, cognisance was taken 

of the injury to the producers in Swaziland.6 

 

                                                 
6 Gustav Brink (personal communication). 
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The Singapore issues (trade-related issues in EPA terms) 
 

More widely, a feature of the WTO during its first ten years has been the impact of 

the so-called Singapore issues of investment, competition, government procurement 

and trade facilitation (Sandrey, 2006) on the negotiating process.  These four issues 

were included on the Doha Development Agenda (DDA), but following the infamous 

‘train wreck’ of Cancun, a wreck induced in part by the acrimonious debate on the 

same Singapore issues, WTO Members agreed to proceed with negotiations in only 

one Singapore issue – trade facilitation – and the other three were dropped from the 

DDA.  The Singapore issues were clearly ‘a bridge too far’ for the WTO, and in 

particular they fuelled the developed-developing country schism. Investment, 

competition policy and government procurement were seen as areas where the 

developed countries were imposing their standards upon developing countries in a 

one-way manner (one-way in that, conversely, the developing countries cannot be 

expected to have any influence at all on developed country markets).  In the EPA 

negotiating process these Singapore Issues are known as trade-related issues 

(TRIs), although they exclude trade facilitation (which is dealt with directly) and 

include environmental and labour policies (which are discussed separately7). 

 

The issue of competition policies or, more specifically, the lack thereof, is one that 

should be concerning the BLNS.  While South Africa has a competition policy 

framework regime that on the face of it is on a par with international standards, there 

may be some questions legitimately asked about the abilities to enforce these 

policies.  These policies as adopted by South Africa are of indirect interest to the 

BLNS.  However, the unfair competitive policies of South African companies 

operating in the BLNS are outside the mandate of South African officials, and in the 

absence of specific BLNS competition laws there is limited control over such 

activities.   BLNS countries have been developing competition policies for several 

years now, but the processes are extremely slow. Namibia is the most advanced 

having promulgated a Competition Act in 2003; however, budget and capacity 

constraints have meant that the Namibian Competition Commission is not yet 

                                                 
7 See Sandrey (2006). 
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operational, while there are several complaints against South African companies that 

have been submitted to the Ministry of Trade and Industry. 

 

At the SACU level, progress is also very slow. Article 40 of the SACU Agreement 

requires that the member states cooperate in the enforcement of competition policy, 

but with only South Africa having a functioning Competition Authority this seems still 

far off.  Given the importance of competition policy within the context of a customs 

union, and the asymmetry of industrial development between South Africa and the 

BLNS, this is an important trade-related policy lacuna in SACU. 

 

Of direct relevance to this paper is that competition policy is dealt with in Articles 35 – 

42 of the TDCA. The basic objective is to monitor and prevent anti-competitive 

practices affecting trade between the European Community (EC) and South Africa, 

but only in the two areas identified in Articles 35(a) and 35(b). These articles stipulate 

that restrictions of competition and abuse of dominance in trade between the two 

territories are incompatible with the TDCA.  However, Article 36, which deals with the 

implementation of competition policy, can have a potential impact on countries 

acceding to the TDCA, as it mandates new members to adopt laws and regulations 

for the implementation of Article 35 within a period of three years. This may have 

implications for the extension of the TDCA to incorporate all SACU members formally 

as distinct from the de facto relationship they now have with respect to tariffs at the 

SACU border. This would place considerable pressure on the BLNS, as they 

currently have no competition policy in place.  The most recent thinking seems to be 

that while the tariff policy components of the TDCA will be operated under the EPA, 

other aspects of the TDCA will remain with South Africa only.  This would neatly 

sidestep many of the potential complications for competition and the other policies 

discussed below.   

 

Similarly, investment negotiations were at least a component of the TDCA. In Article 

5(3), for example, the TDCA guarantees that the coverage will include provisions on 

investment, and Article 33(1) compels parties to ensure the free movement of capital, 

relating only to direct investment, before Article 33(2) then qualifies this obligation in 

much looser terms.  And an examination of the TDCA shows that pursuant to Article 

45, the parties agreed that government procurement be ’governed by a system that 



Chapter 11 – Living in the shadow of the mountain 

 

 

263

is fair, equitable and transparent’, which implies that government still has the 

autonomy to procure in line with the government’s policies. It was further agreed in 

Article 45(2) that progress would be periodically reviewed, but, as outlined above, 

both investment and government procurement policies are likely to remain between 

the EU and South Africa only. 

 

On the final Singapore issue, there is no question that general trading costs, 

including the trade facilitation costs as defined here, are very high in Africa.  This has 

repeatedly been pointed out in reports on this region, such as the WTO (2003) and 

the Integrated Framework reports.  Furthermore, as an important and related 

component of trade facilitation problems in the region, the lack of reliable trade data 

within SACU becomes a serious problem when the regional tariff pool allocation is 

being made on the basis of intra-SACU imports. However, this problem is being 

addressed through the integration of procedures between South Africa and the 

respective SACU partners.  Indeed, the subsidy/development grant component of 

this tariff pool distribution could be partially thought of as a trade facilitation grant 

from South Africa.  Unresolved is the role of trade facilitation in the EPA negotiations 

with the EU, although the BLNS are pushing for development funds in general to be 

an integral part of the negotiations. The EU for its part has been clear that EPA-

related assistance will be a central priority for the European Development Fund8.  

 

Other ‘trade ands’ and their treatment  
 

Meanwhile, there is the interesting question of the role of the other ‘trade ands’ of 

trade and labour and trade and environment and why these were not considered for 

Singapore issues, and how they are faring in the WTO and regional agreements. 

Despite attempts by some of the developed economies, trade and labour never 

became part of the DDA negotiating agenda, although Paragraph 8 of the Doha 

Ministerial Declaration recognises the importance of core labour standards.  The US 

in particular had gradually escalated obligatory labour standards in its bilateral FTAs, 

and in the context of Trade Promotion Authority, any bilateral or plurilateral 

negotiations on trade in which the US is involved must include an outcome on trade 

                                                 
8 Speech, 3 August 2006, Nairobi, Kenya, as reported in The Nation.  [Online]. Available:  
http://allafrica.com/stories/200608030320.html. 
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and labour (and environment). While developing countries were vigorously opposed 

to the introduction of trade and labour as another ‘Singapore issue’, ironically, some 

of these same developing countries have now agreed to standards and disciplines 

that are significantly more onerous than would have been the case had the matter 

progressed through the WTO. Similarly, the US has labour standards embodied in its 

Generalised System of Preferences (GSP) and African Growth and Opportunities Act 

(AGOA).  The EU sought to pursue a similar agenda bilaterally, though its approach 

has had less emphasis on sanctions and more on cooperative activities, i.e. rather 

more carrot than stick.  Thus, the US is clearly advancing its agenda on trade and 

labour through the ‘back door’, while the EU is perhaps more neutral.   

 

Also established in 1994 is the WTO Committee on Trade and Environment (CTE).  

Its mandate was to identify the relationships between these two insofar as they were 

promoting sustainable development and to make appropriate recommendations for 

changes to WTO provisions that might help in achieving this aim. It is important to 

note that the scope of the trade and environment discussions is much more narrowly 

confined than either the US or the EU in particular wished. Negotiations on some 

aspects of these trade measures were launched at the Doha 2001 Ministerial, thus 

avoiding being classified as a Singapore issue and embroiled in the resultant 

controversy. Care must be taken to obtain a balance in the CTE work between 

developed and developing members, as there tend to be elements of an income-

elastic nature associated with environmental protection (i.e. richer countries can 

afford protection that is in turn inherently regarded with suspicion by developing 

countries as a potential non-tariff barrier). To date, regional and bilateral trade 

agreements have found little room for environmental concerns, whereas 

environmental agreements barely involve provisions using trade measures as tools 

for implementation, although this may be changing9. 

 

 

                                                 
9 It is interesting to note that of the 'rich countries', only the US and New Zealand have an explicit policy of having 
to secure commitments on trade and labour and trade and environment in their FTAs. In the US case, this relates 
to the requirements of Trade Promotion Authority, and in the case of New Zealand, the Government Frameworks 
on Labour and Environment standards in Trade Agreements set out expectations in this regard. While other 
OECD countries (e.g. Canada, Japan, and the EC) may pursue these issues as a desirable component of any 
FTA, there is no policy requirement for these to be in any final FTA. 
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Section 5 – What does the TDCA and a possible SACU/EU FTA mean for 
regional welfare and trade? 
 

The Global Trade Analysis Project (GTAP) computer model was used by tralac to 

assess the likely benefits for both the direct partners and the BLNS from this 

agreement. The results suggest that there will be gains to South Africa of around 

$317 million at 2015, with these gains split between better access into the EU and 

greater efficiency at home from better resource allocation. The EU gains a larger 

$540 million, with most of this from preferential access into South Africa.  Other 

trading partners generally lose in welfare terms, and we caution that the model gives 

an incomplete account of the tariff reductions that feed through into less income for 

the other SACU partners from the revenue-sharing agreement.  Thus, South Africa’s 

gains seem to be at the expense of the BLNS members of SACU.  

 

The GTAP model is also used by tralac to assess the implications of removing the 

remaining tariffs at the end point to bring about a comprehensive FTA between all of 

SACU and the EU post-TDCA. Here the results are much more dramatic – welfare 

gains of $1,134 for South Africa and $616 million for the rest of SACU (as defined by 

Lesotho, Namibia and Swaziland – from Swaziland’s sugar trade with the EU).  There 

is, however, a welfare loss for the EU (-$369m). The gains for South Africa are 

concentrated in the agricultural sector, although there are also benefits from the 

motor vehicle sector. This is not surprising given that the residual protection post-

TDCA is in these sectors. These latter results suggest that South Africa has more to 

gain from what was left ‘on the table’ at the TDCA than what was agreed at the time. 

 

We caution that the results from the GTAP model for the BLNS are indicative only.  

This is for a range of reasons, the most important being that Namibia, Swaziland and 

Lesotho are not represented as economies in their own right but rather as an 

aggregation of the three.  Such a disparate grouping makes little economic sense, 

but that is the reality.   

 

While we can extract little in the way of meaningful conclusions for the BLNS from the 

GTAP analysis of the TDCA and a SACU/EU FTA, we can glean information from the 

implications of such an agreement upon South Africa and the consequential trade 
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flows between South Africa and the aggregation of Lesotho, Namibia and Swaziland.  

For the TDCA agreement, the data shows that in the agricultural sector South 

Africa increases exports to the EU by $177 million, while there is trade diversion 

from other destinations of some $29 million. Thus, some $148 million of this 

agricultural trade is new trade. Of the total increase, almost all is in the vegetables, 

fruit and nuts sector, milk products, other food and beverages, and tobacco.  This is 

to be expected, as it is only in these sectors that we have a combination of (a) a 

reduction in EU tariffs and (b) anything approaching an export base to start with.  

 

Given that post-TDCA the only real protection in the EU faced by South African 

imports is in the agricultural sector, the big increases, as expected, are in South 

African agricultural exports to the EU. These increase by some $985 million (out of 

total increases in exports to the EU of $1,328 million), while there is trade diversion 

from other agricultural destinations of some $149 million.  Overall, the increase in 

South African agricultural exports is $868 million. Most ($668 million) of the South 

African growth is in exports of beef and sheepmeat as the EU tariffs decline from 

69.5 percent to zero, and almost all of this is new trade (trade creation) as the sector 

increases production by 20 percent. Vegetables and fruit are the next biggest 

winners, followed by dairy products, other foods and beverages, and tobacco.  

 

The welfare implications from a possible Doha outcome are similarly muted, with a 

welfare loss to Botswana of $12 million and a positive increase of $20 million for the 

rest of SACU. Gains to the rest of SACU mirror the sugar results above but with 

much smaller increases in exports to the EU, while both Botswana and the Rest of 

SACU suffer from reduced textile and apparel exports.  

 

Section 6 – Trade creation and trade diversion 
 

Trade creation is new trade from an FTA partner which would not have existed 

otherwise – and that, generally, is good.  But often much of this may just be trade 

diversion away from other, non-preference partners, and that may be bad – bad in 

the sense that it has resulted from an artificial advantage under the FTA, meaning 

that one is not buying from the world’s lowest cost supplier.  Recent research shows 

this to be a particular and potentially costly problem for Africa. 
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Analysis on trade creation and diversion was undertaken by tralac, using the 2005 

imports into South Africa and the 2006 SACU tariff schedule, and the standard trade 

creation and diversion formulas for this type of analysis. Note that this analysis is 

based on the TDCA preferences and not a full FTA or zero tariffs for all EU imports.  

We found that TDCA potentially increased imports from the EU into South Africa 

during 2005 by some R4.3 billion, but R2.7 billion of this is trade diverted from other 

sources.   

 

We then sequentially applied the TDCA tariff preferences (as measured at the end of 

the TDCA implementation period) in turn to China, the US, and then India, using the 

calculated post-TDCA trade flows from all the different import sources. Granting 

China these preferences increased Chinese imports by R4.1 billion, with R2.4 billion 

diverted and therefore R1.7 billion in new trade. Then, bringing a SACU/US FTA at 

TDCA preferences into operation increased the imports from the US by R0.7 billion, 

with R0.5 billion of this being trade diversion. Next, granting India the same 

preferences led to trade creation of R325 million but some R260 million of this in 

trade diversion limited the overall increase to only R65 million. 

 

Finally, to level the playing field somewhat and examine what a moderate outcome 

from the Doha Development Agenda (DDA) of the WTO may do we reduced bound 

tariff rates by 30 percent in all cases (except heavy motor vehicles) and applied these 

rates to the imports from all those import sources excluded from preferences to date.  

The trade creation here was another modest R453 million, but with only R58 million 

in trade diversion and therefore an overall import increase of R395 million.  Thus, a 

Doha outcome would make limited difference to South Africa’s import profile under 

these conditions where much (64.75%) of the imports were already entering under 

preferences. 

 

What is significant with respect to the SACU customs revenue pool is that this 

revenue reduces by an estimated 29.7 percent from a non-preference base, and, 

given that Lesotho and Swaziland rely on this revenue for half or more of their total 

government revenues, this will have serious consequences for them.  Otherwise, at 
the end of all this creating and diverting, the total imports into South Africa 
increase by only around one percent.  There will, of course, be general welfare 
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effects that ripple through the economy, and these are not considered. As always, 

several assumptions were made, and there are limitations to the study that are 

acknowledged.  
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Annex: Policy space for non-agricultural goods (defined as HS 25 onwards) 
 

Annex Table 1 outlines the policy space as defined as the difference between the 

MFN rates as a proxy for applied tariff rates (as preferences have been ignored) and 

the South African bounds for South African imports during the first six months of 

2007.  These imports as shown in the table are: 

 

• (a) imports from HS chapter 25 onwards, so they are effectively all non-

agricultural imports, and 

• (b) where the HS 6 lines are bound.  This represents 92.8 percent of the 

relevant imports, as some lines (notably fuel imports) are not bound. 

 

The table can be read as follows: in the first data line there is no policy space for 

1,119 HS 6 lines where the imports are R85,059 million during the period.  This 

represents 36.2 percent of the imports shown.  The average MFN rate for these 

imports was 2.51 percent while the average bound rate was 2.52 percent (with 

rounding exaggerating the applied and bound average).  The key points are: 

 

• the applied MFN average rate was 7.7 percent while the average bound was 

15.7 percent; 

• note that these averages ignore both preferences and rebates; 

• there are some categories (for example, 2.0% to 4.9%) where both the MFN 

and the bounds are high but there is very little policy space; 

• while there are other categories (for example, 20%) where the bounds are high, 

the MFN average is almost zero. 
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Table Annex 1: Policy space summary, imports for 1 January to 31 June 2007 

Policy Space  HS 6 Imports 
% 

imports Average tariff 
percentage points Lines Rm HS6 MFN Bound
No space 1,119 85,058.5 36.2% 2.51% 2.52%
0.1% to 2.0% 36 1,029.4 0.4% 17.93% 18.69%
2.0% to 4.9% 420 24,653.2 10.5% 23.73% 27.64%
5.0% 730 17,002.2 7.2% 11.33% 16.33%
5.1% to 9.9% 155 8,448.4 3.6% 8.53% 16.38%
10.0% 904 28,638.7 12.2% 2.31% 12.31%
10.1 to 14.9% 142 9,001.1 3.8% 7.50% 20.28%
15.0% 565 20,198.8 8.6% 0.71% 15.71%
15.2% to 19.9% 65 17,446.0 7.4% 28.56% 46.56%
20% 136 12,739.2 5.4% 0.01% 20.01%
above 20% 129 10,930.9 4.6% 7.78% 39.72%
Total 4,401 235,146.4 100.0% 7.7% 15.7%

Source: World trade Atlas, SACU tariff, tralac calculations. 
 

Annex Table 2 contains the same import data as Annex Table 1, but this time the 

data is in ranked in bands for the MFN duty.  For example, the ‘duty-free’ line of the 

table shows that some 60.0 percent of the imports were in 2,420 lines that were duty-

free, and that the average bound rate for these imports was 6.52 percent.  Except for 

the second category, that of minuscule to 2 percent applied MFN rates where the 

bounds are a very high 25.18 percent, there seems to be some relationship between 

the applied MFN and the bound rates in that both are increasing somewhat in 

tandem and the differences are therefore somewhat consistent. 

 
Table Annex 2: Tariff summary, imports for 1 January to 31 June 2007 

Applied duty range  HS 6 Imports 
% 

imports Average tariff 
 Lines Rm HS6 MFN Bound
duty free 2,420 141,196.4 60.0% 0.00% 6.52%
0.01% to 2% 98 8,200.1 3.5% 0.80% 25.18%
2% to 5% 63 4,124.0 1.8% 3.42% 16.99%
5.0% 176 3,177.4 1.4% 5.00% 12.15%
5.01% to 9.9% 138 8,476.9 3.6% 7.14% 17.24%
10% to 14.97% 275 8,203.6 3.5% 11.11% 17.32%
15.06% to 19.95% 61 4,104.4 1.7% 17.81% 28.13%
20.0% 212 6,645.5 2.8% 20.00% 25.87%
20.02% to 24.99% 276 2,165.9 0.9% 21.98% 33.48%
25% to 29.99% 26 23,420.6 10.0% 26.26% 31.44%
30% to 39.99% 150 18,756.4 8.0% 31.61% 46.41%
40.0% 203 2,518.2 1.1% 40.00% 45.00%

Source: World trade Atlas, SACU tariff, tralac calculations. 
 



Chapter 12 - Harmonising Value Added Tax Systems in Southern Africa: 
Challenges and Options 

 271

Harmonising Value Added Tax Systems in Southern Africa: 
Challenges and Options 

 
Jude Amos 

 

1. Introduction 
 

As part of the move towards greater regional integration in southern Africa, the 

member states of the Southern African Development Community (SADC) have 

undertaken, among other things, to harmonise their value added tax (VAT) systems.1 

The VAT is a widely recognised type of indirect tax adopted in the majority of states 

worldwide. With the exception of Angola, Congo (DR) and Swaziland, all of the 

SADC countries have adopted such a system to replace the sales tax systems they 

previously maintained (see Table 1). 

 

Table 1: VAT Regimes in Southern Africa 
Country VAT Legislation Effective Date 

Angola n/a n/a 

Botswana Value Added Tax Act 1 of 2000 1 July 2002 

Congo (DR) n/a n/a 

Lesotho Value Added Tax Act of 2001 1 July 2003 

Madagascar Finance Law1994 1 January 1994 

Malawi Value Added Tax Act 2001; 

Value Added Tax Regulations 2002 

1 November 2002 

Mauritius Value Added Tax Act 1998 1 July 1998 

Mozambique VAT Code 1998 1 June 1999 

Namibia Value Added Tax Act 10 of 2000 27 November 2000 

South Africa Value Added Tax Act 1991 30 September 1991 

Swaziland n/a n/a 

Tanzania Value Added Tax Act 1997 1 July 1998 

Zambia Value Added Tax 1995 1 July 1995 

                                                 
1 The southern African region is also partly covered by another regional economic grouping – the Common Market 
for Eastern and Southern Africa (COMESA) – with some members of SADC (i.e. Congo (DR), Madagascar, 
Malawi, Mauritius, Swaziland, Zambia and Zimbabwe) belonging thereto. While COMESA also aims for the 
harmonisation of tax policies with the view to removing tax distortions to cross-border trade between its member 
countries, no concrete proposals in the area of value added taxation proposals have as yet been published. For 
the purposes of this paper, therefore, the focus will be on VAT harmonisation in the context of the SADC. 
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Country VAT Legislation Effective Date 

Zimbabwe Value Added Tax Act 2003; 

Value Added Tax (General) Regulations 
2003 

1 January 2004 

 

While these systems share certain common characteristics, they also differ in a 

number of areas, largely as a result of their having been shaped by the specific 

domestic needs and economic, social and political conditions of each country. The 

recognition of the fact that such differences can undermine greater economic 

integration in the region lies behind the resolution of the SADC to harmonise these 

systems. In line with this objective, harmonisation is to be pursued, in particular, with 

regard to (a) the setting of minimum standard VAT rates and (b) the application of 

zero-rating and VAT exemption for goods and services.2 

 

This paper examines in broad outlines the issue of VAT harmonisation, highlighting 

its importance for achieving greater integration and the options that may be followed 

to achieve the harmonisation objective in Southern Africa. Section 2 of the paper 

shows the importance of harmonising value added tax systems in regional economic 

integration. Section 3 sets out the significant similarities and differences in the VAT 

systems of the SADC member states, particularly in the areas of VAT rates, 

exemptions and zero-rated items. Section 4 considers the challenges and examines 

in the options that may be followed in achieving a harmonised VAT system in the 

region in the areas identified in Section 3. To this end, the paper draws on the 

experience of other regional economic groupings where concrete steps in the 

direction of VAT harmonisation have been taken, particularly in the European Union, 

the Andean Community and within central and western Africa. The paper concludes 

by highlighting the main points made and emphasises the need for a more 

comprehensive approach to VAT harmonisation than is currently endorsed within the 

SADC. 

 

 

 

 

                                                 
2 Art. 8(9) and (10) of SADC (2006). 
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VAT Harmonisation and Regional Economic Integration 
 

The case for VAT harmonisation 
 

The importance of achieving some degree of VAT harmonisation for the purposes of 

greater regional economic integration is generally recognised. As with direct taxation, 

the driving objective here is that of realising the efficiencies of an enlarged integrated 

regional market through the elimination of the distortionary effects on intra-regional 

trade and investment caused by the operation of the different tax systems of the 

participating states within such a market. 

 

The need for harmonisation grows as member states of an economic grouping 

progress towards deeper levels of economic integration. This is especially so at the 

stage of a customs union.3 When customs duties applicable to cross-border trade 

between member states of the same economic grouping are abolished, the 

preservation of other domestic indirect taxes (notably VAT and excise duties4) on 

trade could, without any degree of harmonisation, undermine the efficiency goals of 

an integrated market. The attractiveness of such taxes to governments as a tool for 

pursuing a variety of domestic financial, political and social goals makes it likely that 

such a negative impact will result without any degree of harmonisation. For example, 

such taxes could be used to protect local industries against competition from imports 

from other member states (Ajayi, 2005: 6). Moreover, significant differences in the 

main features of the VAT systems (e.g. rates and exemptions) across states can 

provide fertile grounds for cross-border shopping and smuggling, with implications for 

revenue loss in the affected states. Such revenue loss may also result from the tax 

competition that could arise between the states in their attempt to protect their 

revenue base (Bronchi and Chua, 2005: 54). Significant differences in tax systems 

could also affect the trust of citizens in the enforcement of tax laws or even laws in 

general and undermine compliance with the law in general. Furthermore, differences 

in the types of items that are exempt from VAT can also cause trade distortions, with 

                                                 
3 In the economic literature, the six main stages of deepening regional integration are identified as (a) preferential 
trading area, (b) free trade area, (c) customs union, (d) common market, (e) economic union and (f) full economic 
and political union. 
4 Although similar arguments for harmonisation of excise tax systems can be made, the focus in this paper is on 
harmonisation only as it relates to VAT. 
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the VAT achieving an effect similar to that of an import subsidy (Bronchi and Chua, 

2005: 54). 

 

Achieving Tax Neutrality 
 

Realising the efficiency objectives of an integrated regional market requires from the 

tax perspective that the cross-border flow of goods, services, capital and labour 

remains tax-neutral. In relation to VAT harmonisation, a fundamental issue remains 

of how the objective of tax neutrality is best achieved. In this connection, two main 

principles are recognised: the origin principle and the destination principle. 

 

Under the origin principle, the country where the supply originates is the one entitled 

to levy VAT. For goods and services traded across borders, the origin principle will 

therefore require that all imports are free from tax, but exports are subject to tax. In 

contrast to the origin principle, the destination principle requires that tax is levied at 

the place of consumption of goods and services. Thus, imports are subject to tax but 

where goods and services are exported, no tax is levied in the supplier’s country. 

Rather, the supplies are ‘zero-rated’, i.e. the supplier, while not having to calculate 

and pay tax on the export, is entitled to claim a credit for any taxes borne on the 

goods and services acquired for purposes of the export. 

 

Neither of the two principles provides a flawless mechanism for achieving neutrality in 

the context of an integrated regional market, and the relative strengths and 

weaknesses of each have been stressed in the debate on the issue. 

 

Regarding the origin principle, it is thought that it may be easier from an 

administrative and compliance perspective to levy VAT at the place of supply. This is 

because under such a principle, there will be no need for border controls and the task 

of auditing is made much easier (Oliveira, 2001). Furthermore, the origin principle 

obviates the need to detect and levy tax on the importation of supplies, a task that is 

becoming increasingly difficult in an electronic age. However, ensuring that imports 

remain zero-rated up to the point of final consumption under the origin principle can 

also create serious administrative difficulties. This may arise as a result of having to 

provide an input tax credit to registered persons first acquiring imported supplies, 
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which in turn can undermine the tax base of the importing state. Moreover, an origin-

based system will be incomplete without an accompanying institution of clearing 

houses to settle compensation claims of net importers within the participating states, 

a system that will intrude so much on the fiscal autonomy of the states as to make it 

unattractive. 

 

One of the main arguments in favour of the destination principle is that it will 

generally not lead, as the origin principle will, to the relocation of production to the 

country with the lowest VAT rates. Thus, compared to the origin principle, the 

distortionary effects of the destination principle on trade are considered to be 

negligible (Musgrave, 2001: 115). Indeed, as we shall see below from the experience 

of other regional economic groupings, the destination principle is the principle of 

choice for achieving tax neutrality. 

 

However, the implementation of the destination principle can also give rise to 

practical problems, particularly in relation to the processing of refund claims that arise 

from the zero-rating of exports, if the procedures for such processing are complex 

and time-consuming (Ebril et al., 2001: 185-186).5 Moreover, as already noted, the 

effectiveness of the destination principle for achieving tax neutrality could be 

undermined by the growth in electronic commerce. 

 

Areas of VAT Harmonisation 
 

Theoretically, the harmonisation of VAT systems can encompass the broad range of 

the features of such systems, involving both substantive and procedural or 

administrative aspects. However, harmonisation in the context of regional economic 

integration does not necessarily require the adoption or creation of a standard or 

uniform system applicable equally to all the participating states. Rather, any move 

towards the goal of harmonisation will need to recognise and make room for the 

specific economic, political and social conditions of each state, to be catered for 

through individual government action and in respect of which the desire to retain 

government control will in any case remain strong. For its part, SADC’s attention on 

                                                 
5 Ebril et. al: 2001. pp. 185-186. 
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harmonisation focuses on the areas of standard tax rates, zero-rated items and 

exemptions from VAT. 

 

At the domestic level, the rate(s) at which VAT is imposed is widely recognised to be 

one of the important aspects of a VAT system. One of the key factors for determining 

an appropriate standard VAT rate is that of raising revenue. In that connection, it has 

been observed that for most states, a VAT is probably not worth introducing at less 

than 10% (Tait, 1988: 39).6 As to the rate structure, the most common approach is 

the adoption of a single rate. Some states may use a multiple rate structure in order 

to meet certain efficiency objectives (e.g. imposing a higher rate on goods for which 

the demand is inelastic), but this is generally viewed as making the VAT system more 

complicated than is warranted.7 

 

In the context of an economic integration arrangement, the approach to tax rate 

standardisation is usually driven mainly by the objective to ensure that a stable rate 

mechanism is in place that guards against downward pressures on rates, while giving 

each country the ability to set the rate depending on its budgetary needs. From this 

perspective, and especially where the destination principle is applicable, there may 

indeed be no need to harmonise the tax rates of the participating states but rather to 

set a minimum rate below which no participating state rate may fall (Bronchi and 

Chua, 2005. 54). 

 

It has also been argued that in this context a maximum tax rate is not necessary, 

because the country which chooses a high rate is imposing costs on itself in terms of 

revenue loss (De Bonis, 1997: 23.).8 However, the practice in some regional 

groupings, as will be seen below, shows that it has been thought necessary to 

prescribe a maximum rate in addition to a minimum rate, thereby setting an 

acceptable band within which the standard VAT of the participating states may fall. 

                                                 
6 The imposition of VAT at a rate lower than 10% does exist in practice: for example, Japan currently levies VAT 
at the rate of 5%. 
7 The complications include increased administration and compliance costs and political vulnerability (i.e. to 
additional pressures for further differentiation) of the governments that introduce such multiple rate structures: 
Ebril et al: 2001: 68 – 82. 
8 This argument is to be understood particularly in the light of the issue of cross-border shopping in the context of 
European integration. 
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Apart from the objective of achieving a degree of stability in the VAT system, no other 

rationale for such an approach is discernible. 

 

Agreeing on a minimum (or maximum) rate is, however, insufficient if the participating 

states are free to determine the scope of the tax base, i.e. the range of transactions 

or items that are subject to VAT. Thus, it also becomes essential to reach a common 

approach on ‘exclusions’ from the VAT base. In this connection, two main categories 

of supplies are recognised. The first consists of items that, primarily as a result of the 

adoption of the destination principle, may not be taxed on exportation from the state, 

but in respect of which the supplier (i.e. exporter) is allowed to claim any VAT borne 

thereon. Such a category of items is usually referred to as zero-rated items. The 

second category consists of items that are excluded from the scope of the VAT, i.e. 

they are not taxed and the supplier may not claim any VAT borne on inputs used in 

making the supply. 

 

Within the domestic setting, exclusions from the VAT base are used to achieve 

certain specific domestic social and economic objectives. For this reason, zero-rated 

items are not always restricted to exports, but may also include a range of domestic 

supplies in respect of which the state wishes to provide relief to the consumer from 

the tax burden. Such relief is achieved by not requiring the supplier to collect the tax 

due on the supplies at the point of sale to the consumer but permitting the supplier 

nevertheless to reclaim the tax borne on the inputs used in making that supply. The 

inclusion of certain basic consumable items (e.g. unprocessed foodstuffs) on VAT 

exempt lists is common within several states and is (arguably) justified in terms of tax 

efficiency and equity, especially when viewed from the perspective of reducing the 

tax burden on the poor, although such an objective may be better achieved through 

the zero-rating of such items, as is indeed the practice in some states. The 

exemption for certain services (e.g. financial services) is also common in many VAT 

systems since, historically, it has been difficult or impractical to levy VAT on such 

supplies. 
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Features of VAT Systems in SADC 
 

Standard Tax Rates 

 

The majority of SADC member states provide for a single standard VAT rate, with the 

exception of Zimbabwe, which provides additionally for a special increased rate for a 

specific sector. Across the region, standard VAT rates vary from country to country, 

ranging from a low of 10% (Botswana) to 20% (Tanzania), as shown in Table 2. 

 

Table 2: VAT Rates in SADC 
Other Rates Country Standard 

(%) Reduced Increased 
Angola n/a n/a n/a 
Botswana 10 - - 
Congo (DR) n/a n/a n/a 
Lesotho 14 - - 
Madagascar 18 - - 
Malawi 17.5 - - 
Mauritius 15 - - 
Mozambique 17 - - 
Namibia 15 - - 
South Africa 14 - - 
Swaziland n/a n/a n/a 
Tanzania 20 - - 
Zambia 17.5 - - 
Zimbabwe 15 - 22.5* 

* The 22.5% rate applies to the supply of cellular telecommunications services  

 

Zero-rating 

 

Of the list of zero-rated items provided for under the VAT systems of SADC member 

states, the one common item is that of exported goods and services. Furthermore, 

the majority of countries zero-rate the supply of certain specified food items (e.g. 

bread, millet grain, millet meal, wheat grain, flour, sugar maize cobs, sorghum or 

maize meal) for human consumption, except when furnished or served as a meal, or 

as cooked or prepared food. Similarly, a majority of the countries zero-rate the supply 
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of certain specified agricultural inputs (e.g. farm tractors, pesticides, fertilisers, seeds 

and poultry feed). 

 

There is also a significant degree of commonality in the general provisions of some of 

the countries (notably Botswana, Namibia and South Africa) in relation to other zero-

rated items, which appears to reflect a common structure used by these VAT 

systems as a whole. Some of the common zero-rated items include: 

 

• the supply of goods or services by a registered person to its branch or main 

business located abroad; 

• the supply of services physically rendered outside the country; and 

• the supply by a registered person to another registered person of a taxable 

activity in whole or in part, as a going concern, subject to certain conditions. 

 

Apart from these similarities, the existing tax systems in the region show wide 

divergences regarding other types of supplies that are subject to the zero rate. Items 

which only one or a few of the countries zero-rate under their systems include: 

 

• a supply of services comprising the repair, maintenance, cleaning, or 

reconditioning of a railway train operated by a non-registered non-resident 

person (Botswana); 

• the supply by a local manufacturer of fishing nets and accessories and outboard 

engines for fishing (Tanzania); 

• machinery (excluding household or laundry-type washing machines) for 

washing, cleaning, wringing, drying, ironing, pressing, bleaching, dyeing, 

dressing, finishing, coating or impregnating textile yarns, fabrics, etc. (Malawi); 

• the supply of pharmaceuticals (Malawi, Tanzania and Zambia); 

• the supply of certain petroleum products (e.g. paraffin) for use as fuel for 

cooking (Lesotho, Namibia and South Africa); and 

• articles for use by blind or disabled persons (Tanzania and Zimbabwe). 
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While these may reflect the specific needs or conditions of the countries in question, 

the wide differences in the listed items could also pose a serious challenge to any 

attempt at agreeing to a common set of zero-rated items, which will apply across the 

region. 

 

Exemptions 
 

As in the case of zero-rated items, the country practice in respect of supplies exempt 

from VAT reveals a wide divergence in approaches. However, there appears to be a 

greater degree of commonality in respect of a broader range of items than exists for 

zero-rated items. 

 

This is particularly true for the types of exempt services under each of the tax 

systems. Generally speaking, all the states exempt the following services: 

 

• financial services, as defined, subject to certain conditions in some states 

• educational services, as defined 

• medical or dental services, as defined, including in some states the supply of 

certain drugs; and 

• transportation services, subject to restrictions in some states. 

 

Apart from these, most other exempt items are specific to a single state or only a few 

states, including the following: 

 

• the renting of telephone lines and the renting thereof for Internet access 

(Mauritius); 

• veterinary services and approved medicines, drugs and equipment (Tanzania); 

• cargo handling services, aircraft services and aircraft leasing (Mauritius); 

• importation of equipment to be used solely for drilling, mining, exploration or 

prospecting activities by registered, licensed companies and their subcontractors 

(Tanzania); 

• agricultural, horticultural or forestry machinery for soil preparation or cultivation, 

and lawn or sports ground rollers (Zimbabwe); 
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• burial/funeral/cremation services (Mauritius, Mozambique and Zambia); and 

• certain printed materials (Congo (DR), Madagascar, Mauritius, Tanzania and 

Zambia). 

 

As in the case of zero-rated items, the wide differences may pose a challenge to any 

attempt at settling a common range of exempt items to apply to all SADC member 

states. Even in cases where similarities exist, these tend to apply at a broader level 

and not detailed level, where descriptions or definitions are sometimes inconsistent. 

 

The Approach to VAT Harmonisation in other Regional Economic Groupings 
 
The European Union 

 

The harmonisation of VAT systems has been one of the key issues faced by the EU 

since its inception, and efforts at establishing a harmonised approach to VAT 

systems go as far back as the early 1960s when the EU adopted the first of two 

directives to establish a general turnover tax in place of that existing in member 

states at the time. The approach taken by the EU has been the establishment of a 

common system of VAT to which member states are required to conform, with some 

deviations within acceptable limits. The rules and regulations aimed at achieving 

such harmonisation are contained in a Directive originally adopted in May 1977 

(applying generally from 1 January 1978) and recast in 2006 with effect from 1 

January 2007.9 

 

As to the principle chosen to ensure neutrality, the EU had expressed a preference in 

1993 for moving from the existing destination principle to an origin based system, but 

this was opposed by the member states, primarily in view of the significant 

differences in the existing rates maintained by member states within the union. While 

an origin based system remains the ultimate goal, the current practice is to apply it 

only in respect of sales to private persons (with some exceptions) and to retain in the 

meantime the destination-based system for taxable persons. 

 

                                                 
9 EU (2006). The first stage of VAT harmonization had been under the ‘Second Directive’, which applied from 
1968. 
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With regard to standard VAT rates, the EU does not require the adoption of a 

harmonised rate, but only a minimum rate: the standard VAT rate in each member 

state should not be lower than 15% for the supply of goods and services.10 However, 

with certain exceptions, member states are allowed to apply either one or two 

reduced rates, but only to certain specified category of supplies of goods and 

services, and the reduced rate may generally not be less than 5% of the taxable 

amount.11 Annex III of the Directive specifies 18 categories of supplies to which the 

reduced rate(s) may apply, including foodstuffs, the supply of water, etc. In addition, 

member states are permitted to apply a reduced rate to the supply of natural gas, 

electricity or district heating, provided this does not give rise to the risk of distortion of 

competition.12 

 

Zero-rating within the EU applies primarily to cross-border transactions, subject to 

certain exceptions. In relation to exempt items, the EU’s approach has again been to 

define a broad range of items, but in some cases left some room for specific 

independent individual state measures. The items or supplies exempt from VAT, 

which are too lengthy to be covered in this paper,13 generally fall within a broad range 

of categories, subject in some cases to exceptions. The exemptions include activities 

in the public interest (e.g. postal services, hospital and medical care, dental services, 

cultural services), insurance and reinsurance transactions and certain specified 

financial services, gambling, the leasing of immovable property, certain intra-

community supplies (e.g. new means of transport), certain supplies relating to 

international transportation, and supplies to certain privileged persons (e.g. diplomats 

and consular officials, recognised international institutions, the armed forces of 

member states), and the supply of certain services by intermediaries. 

It is worth noting that one of the key factors that have influenced the shape of the 

EU’s current approach to VAT harmonisation, particularly with regard to the tax base, 

has more to do with ensuring that each member state contributes equitably to the 

budget of the Union. This is because under current rules, that budget is partly made 

                                                 
10 Art. 97(1) of EU (2006). The 15% rate is prescribed for a fixed period (1 January 2006 to 31 December 2010), 
after which the EU Council will decide the standard rate applicable. The adoption of a maximum rate (of 25%) had 
been considered in the past, but not implemented in view of opposition from countries with standards rates 
already at that level, which were concerned about the room for manoeuvre in the future: Ogley, 1998: 133-134. 
11 Articles 98 and 99 of EU (2006). 
12 The determination of the existence of a risk of distortion of competition is to be made by the EU Commission, to 
which the member state intending to apply the reduced rate is required to apply 
13 See Title IX of EU (2006). 
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up of VAT revenues from the respective member states, contributed on the basis of a 

prescribed percentage of the tax base.14 

 

The ANDEAN Community 

 

Apart from the EU, the ANDEAN Community15 is another regional economic grouping 

that has made a significant advancement in the direction of establishing clear rules 

governing the harmonisation of VAT systems of the member states. These rules are 

contained in Decision 599 of 2004, entitled ‘Harmonization of Substantial and 

Procedural Aspects of Value Added Type of Taxes’. 

 

The principle adopted by the ANDEAN member states in order to ensure tax 

neutrality in their approach to VAT harmonisation is the destination principle. Thus, 

imports into each country are subject to VAT, while exports are zero-rated. 

 

The Community’s approach in respect of a harmonised standard rate is to set a 

maximum general rate (i.e. not exceeding 19%, including all surcharges or extras, 

other than excise taxes) and generally to leave the determination of the exact 

standard rate to the member states. However, the states are also allowed to use a 

single preferential rate, which may not be less than 30% of the general rate, to tax 

any goods and services which are excluded as of the effective date of the Decision.16 

Member states have within 10 years from this date to comply with the provision 

regarding the standard and preferential rates. 

 

On the issue of the zero-rating of goods and services, the Community’s stance has 

been to implement the destination principle in its pure form by restricting zero-rates 

only to exports. Member states have within five years from the effective date of the 

Decision to adapt their domestic legislation to this requirement.17 

 

                                                 
14 The rate of contribution has been adjusted over the years, along with a ceiling on the proportion of gross 
national product (GNP) accounted for by the VAT base in each member state. The rate was fixed at 0.30% in 
December 2005, with lower rates for certain countries (i.e. Austria, Germany, the Netherlands and Sweden): 
Terra & Kajus, 2007: 95-97. 
15 Consisting of Bolivia, Columbia, Ecuador and Peru. Associate member countries are Argentina, Brazil, Chile, 
Paraguay and Uruguay. 
16 Art. 19 of Decision 599.  
17 Art. 20 of Decision 599. 



Chapter 12 - Harmonising Value Added Tax Systems in Southern Africa: 
Challenges and Options 

 284

With regard to the harmonisation of exempt goods, member states may not create 

new exemptions or expand the existing list of exemptions in their domestic laws as 

from the effective date of the Decision. They are required to maintain, as from the 

11th year after that date, exemptions in respect of only the following four main 

classes of goods: 

 

(a) goods imported by diplomatic or consular missions, or by their duly accredited 

diplomatic personnel, subject to international agreements and to reciprocity rules; 

(b) goods imported by international organisations and their personnel with the rank of 

duly accredited international officials, who have signed immunity and privilege 

agreements; 

(c) imports of donated goods deriving from abroad and destined for the public sector 

and non-profit private organisations, aimed at health, education and common utilities, 

duly verified and authorised by the competent authority in each country; and 

(d) luggage, whether accompanied or otherwise, as specified in the national 

legislation. 

 

In respect of the harmonisation of exempt services, the same restrictions as to the 

expansion of the list of exemptions apply as they do to goods. Furthermore, the only 

services that may be exempt as from the 11th year from the effective date of the 

Decision are the following: 

 

(a) services relating to education, health and national passenger transport, except for 

air services, according to stipulations contained in the legislation of each Member 

Country; and 

(b) financial brokerage services. 

 

However, certain services or transactions do not give rise to any VAT liability. These 

comprise:18 

 

• the merger, takeover, split or transformation of a company or any other form of 

corporate reorganisation; 

                                                 
18 Articles 6 and 7 of Decision 599. 
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• the sale or transfer of a business, succession, assignment or transfer of 

securities and contributions of property to economic activities. 

 

Member states which already subject any of the above to VAT as at the effective 

date of the Decision may, however, continue to apply their VAT law in this manner. 

 

Africa 

 

The notable attempts at the harmonisation of VAT systems that have taken place on 

the African continent are the ones undertaken by the member states of the West 

African Economic and Monetary Union (WAEMU)19 and the Economic and Monetary 

Community of Central Africa (Communauté Economique et Monétaire de l’Afrique 

Centrale – CEMAC)20 since the mid-1990s (Niane: 2005). 

 

Both groups have adopted the destination principle for VAT harmonisation in order to 

protect government revenue (Doe, 2007: 183). Furthermore, the approach in both 

zones to a harmonised standard rate is to specify an acceptable range within which 

the standard VAT rate may fall. In the case of CEMAC, the range is set at 15% to 

18%, while WAEMU member states have agreed to a range of 15% to 20%. 

 

As in the case of the ANDEAN Community, the pure destination principle has been 

implemented in both zones; hence, the zero rate applies only to exported goods and 

services. Regarding the harmonisation of exempt items, both groups of countries 

have agreed to a restricted set of transactions or items that are to be exempt from 

VAT, including food, meat and fish products, financial services, health services, 

school fees, pensions and the social portions of water and electricity consumption. 

Furthermore, in order to guard against liquidity risks, transactions in capital intensive 

sectors such as mining, petroleum and forestry, are also exempt from VAT. In 

practice, however, the implementation of this aspect of VAT harmonisation at the 

domestic level is reported to be inconsistent, with deviations being significant 

especially in the case of the CEMAC member countries (Doe, 2007: 184 and 191). 

                                                 
19 Consisting of Benin, Burkina Faso, Côte d’Ivoire, Guinea-Bissau, Mali, Niger, Senegal and Togo. 
20 CEMAC comprises Cameroon, the Central African Republic, Chad, the Republic of Congo, Equatorial Guinea 
and Gabon. 
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Options for VAT Harmonisation in Southern Africa 
 

Achieving Tax Neutrality 

 

SADC member states commonly adopt the destination principle under their domestic 

laws, thus generally taxing imports and zero-rating exports. In view of the existing 

state practice, the shortcomings of the origin principle set out above and the 

experience of the existing approaches to VAT harmonisation in other regional 

groupings, one may safely assume that a destination-based approach to VAT 

harmonisation appears, at least at this stage, to be the most feasible option to be 

chosen. 

 

Standard Tax Rate(s) 

 

As observed earlier, SADC member states, with the exception of Zimbabwe,21 all 

maintain single VAT rates, which fall within a wide range (i.e. 10%–20%). While this 

may point to a need for some degree of harmonisation, our earlier observation about 

the non-necessity of harmonising tax rates in the context of regional economic 

integration shows that in these circumstances the harmonisation of rates is not 

needed. Rather, it might be sufficient to agree to a minimum VAT rate in order to 

guard against the tax competition that could otherwise arise. Even then, the problem 

of cross-border shopping that has sometimes been used to justify the need for a 

stable minimum rate may not be so acute in the context of the southern African 

region in view of the wider geographical distances would-be cross-border shoppers 

would generally have to travel, coupled with the fact that the cross-border shopping 

problem is usually driven more by differences in excise tax rates. 

 

Nor does it appear to be achievable, at least in the medium term, for southern African 

states to agree to a maximum VAT rate, following the example of the ANDEAN 

Community, the WAEMU and CEMAC member countries, especially if such a rate is 

lower than or closer to those already maintained by the states that have adopted 

                                                 
21 Namibia applied an additional VAT rate of 30% for luxury items in the beginning but this was subsequently 
abolished, and plans to reintroduce it about two years ago were eventually shelved. Before 2006/07, Kenya also 
applied a lower (i.e. 14%) rate to restaurant and hotel services but has since abolished this rate. 
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relatively higher rates. The limitation this would impose on the powers of those states 

that have looked to the VAT as a reliable source of raising revenue to compensate 

for the loss of revenue from the abolition of other trade taxes is likely to prove difficult 

to accept. 

 

On the other hand, from the revenue-raising perspective alone, it may be more 

feasible for states maintaining relatively lower standard rates (e.g. Botswana, 

Lesotho and South Africa) to increase their rates to a higher minimum standard rate 

for the region. Indeed, the international experience shows that any movement in 

standard VAT rates tends to be upwards. For example, in Mauritius, the VAT was 

originally introduced at the rate of 10% and then increased to 12% with effect from 1 

July 2001 and to 15% with effect from 1 July 2002 in order to reduce the budget 

deficit. This may suggest that in the absence of any other overriding economic, social 

or political considerations, it will be more acceptable to set a minimum rate above the 

10% or 14% currently maintained by some states, while leaving the maximum rate to 

be determined in each case by the state concerned. 

 

Zero-Rated Items 

 

The wide range of items apart from exports that are zero-rated in the southern 

African states raises the issue of whether, and if so how far, such a range could be 

retained or restricted. In particular, it is useful to ask whether, as in the case of other 

regional economic groupings, it would be feasible to restrict zero-rating to exported 

goods and services. 

 

In view of the various social, economic or political objectives that lie behind the 

selection of items on the zero-rated list, adopting the ANDEAN, CEMAC and 

WAEMU approach may prove unacceptable for the majority of countries. Indeed, as 

long as exports remain zero-rated in keeping with the destination principle, any 

negative impact on deeper regional economic integration caused by cross-country 

differences in the range of zero-rated items is likely to be limited, if at all. 
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Exempt Items 

 

Regarding the harmonisation of exempt items, the international norm at the domestic 

level is usually to exempt activities that are considered to be in the public interest. 

These include the provision of postal, transportation, medical and educational 

services. Other activities are usually also exempt more out of practical considerations 

regarding the technical or administrative difficulties associated with the imposition of 

the VAT. Such activities include a variety of financial services and real estate 

transactions. Within the regional economic integration context, these categories 

therefore tend to be covered in a harmonised exempt list, as can be seen from the 

examples of the EU, ANDEAN Community, WAEMU and CEMAC. As observed 

earlier, a similar pattern can be seen in the approach of the SADC member states. 

 

The main problem with exemptions in the context of regional economic integration 

has to do with the distortion it creates for intra-regional trade. For example, a firm that 

uses a tax exempt input will have an incentive to import it (because it would normally 

be zero-rated) rather than obtain it domestically (because it is exempt and therefore 

no deduction can be obtained in respect of the tax borne on the input). It also creates 

an incentive for exempt producers to artificially export their product in order to have it 

zero-rated (Ebril et al., 2001: 88). 

 

The broad range of exempt items provided for under the domestic laws of southern 

African countries raises the issue as to how far the exempt list should be rationalised 

with the view to deeper regional economic integration. Clearly, it would be helpful to 

define a more narrow range of items than currently exists under the respective tax 

systems, requiring a careful examination of the relative costs and benefits of retaining 

each exempt item not only from the perspective of the state but from that of the 

regional grouping as a whole. In this respect, the EU probably does not provide a 

very good example considering one of the main reasons (i.e. contribution to the 

community budget) underlying the shape of its harmonised exempt list. The more 

restricted nature of the exemptions adopted in the other regional economic groupings 

provide a better example for As part of the move towards greater regional integration 

in southern Africa, the member states of the Southern African Development 

Community (SADC) have undertaken, among other things, to harmonise their value 
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added tax (VAT) systems.22 The VAT is a widely recognised type of indirect tax 

adopted in the majority of states worldwide. With the exception of Angola, DR Congo 

and Swaziland, all of the SADC countries have adopted such a system to replace the 

sales tax systems they previously maintained (see Table 1). 

 

Table 3: VAT regimes in southern Africa 
Country VAT Legislation Effective Date 

Angola n/a n/a 

Botswana Value Added Tax Act 1 of 2000 1 July 2002 

Congo (DR) n/a n/a 

Lesotho Value Added Tax Act of 2001 1 July 2003 

Madagascar Finance Law1994 1 January 1994 

Malawi Value Added Tax Act 2001; 

Value Added Tax Regulations 2002 

1 November 2002 

Mauritius Value Added Tax Act 1998 1 July 1998 

Mozambique VAT Code 1998 1 June 1999 

Namibia Value Added Tax Act 10 of 2000 27 November 2000 

South Africa Value Added Tax Act 1991 30 September 1991 

Swaziland n/a n/a 

Tanzania Value Added Tax Act 1997 1 July 1998 

Zambia Value Added Tax 1995 1 July 1995 

Zimbabwe Value Added Tax Act 2003; 

Value Added Tax (General) Regulations 
2003 

1 January 2004 

 

While these systems share certain common characteristics, they also differ in a 

number of areas, largely as a result of their having been shaped by the specific 

domestic needs and economic, social and political conditions of each country. The 

recognition of the fact that such differences can undermine greater economic 

integration in the region lies behind the resolution of the SADC to harmonise these 

systems. In line with this objective, harmonisation is to be pursued, in particular, with 

                                                 
22 The southern African region is also partly covered by another regional economic grouping – the Common 
Market for Eastern and Southern Africa (COMESA) – with some members of SADC (i.e. Congo (DR), 
Madagascar, Malawi, Mauritius, Swaziland, Zambia and Zimbabwe) belonging thereto. While COMESA also aims 
for the harmonisation of tax policies with the view to removing tax distortions to cross-border trade between its 
member countries, no concrete proposals in the area of value added taxation proposals have as yet been 
published. For the purpose of this paper, therefore, the focus will be on VAT harmonisation in the context of the 
SADC. 
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regard to (a) the setting of minimum standard VAT rates and (b) the application of 

zero-rating and VAT exemption for goods and services.23 

 

This paper examines in broad outlines the issue of VAT harmonisation, highlighting 

its importance for achieving greater integration and the options that may be followed 

to achieve the harmonisation objective in Southern Africa. Section 2 of the paper 

shows the importance of harmonising value added tax systems in regional economic 

integration. Section 3 sets out the significant similarities and differences in the VAT 

systems of the SADC member states, particularly in the areas of VAT rates, 

exemptions and zero-rated items. Section 4 considers the challenges and examines 

the options that may be followed in achieving a harmonised VAT system in the region 

in the areas identified in Section 3. To this end, the paper draws on the experience of 

other regional economic groupings where concrete steps in the direction of VAT 

harmonisation have been taken, particularly in the European Union, the Andean 

Community and within central and western Africa. The paper concludes by 

highlighting the main points made and emphasising the need for a more 

comprehensive approach to VAT harmonisation than is currently endorsed within the 

SADC. 

 

VAT harmonisation and regional economic integration 
 

The case for VAT harmonisation 
 

The importance of achieving some degree of VAT harmonisation for the purposes of 

greater regional economic integration is generally recognised. As with direct taxation, 

the driving objective here is that of realising the efficiencies of an enlarged integrated 

regional market through the elimination of the distortionary effects on intraregional 

trade and investment caused by the operation of the different tax systems of the 

participating states within such a market. 

 

The need for harmonisation grows as member states of an economic grouping 

progress towards deeper levels of economic integration. This is especially so at the 

                                                 
23 Art. 8(9) and (10) of SADC (2006). 
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stage of a customs union.24 When customs duties applicable to cross-border trade 

between member states of the same economic grouping are abolished, the 

preservation of other domestic indirect taxes (notably VAT and excise duties25) on 

trade could, without any degree of harmonisation, undermine the efficiency goals of 

an integrated market. The attractiveness of such taxes to governments as a tool for 

pursuing a variety of domestic financial, political and social goals makes it likely that 

such a negative impact will result without any degree of harmonisation. For example, 

such taxes could be used to protect local industries against competition from imports 

from other member states (Ajayi, 2005: 6). Moreover, significant differences in the 

main features of the VAT systems (e.g. rates and exemptions) across states can 

provide fertile grounds for cross-border shopping and smuggling, with implications for 

revenue loss in the affected states. Such revenue loss may also result from the tax 

competition that could arise between the states in their attempt to protect their 

revenue base (Bronchi and Chua, 2005: 54). Significant differences in tax systems 

could also affect the trust of citizens in the enforcement of tax laws or even laws in 

general and undermine compliance with the law in general. Furthermore, differences 

in the types of items that are exempt from VAT can also cause trade distortions, with 

the VAT achieving an effect similar to that of an import subsidy (Bronchi and Chua, 

2005: 54). 

 

Achieving tax neutrality 
 

Realising the efficiency objectives of an integrated regional market requires from the 

tax perspective that the cross-border flow of goods, services, capital and labour 

remains tax-neutral. In relation to VAT harmonisation, a fundamental issue remains 

of how the objective of tax neutrality is best achieved. In this connection, two main 

principles are recognised: the origin principle and the destination principle. 

 

Under the origin principle, the country where the supply originates is the one entitled 

to levy VAT. For goods and services traded across borders, the origin principle will 

                                                 
24 In the economic literature, the six main stages of deepening regional integration are identified as (a) preferential 
trading area, (b) free trade area, (c) customs union, (d) common market, (e) economic union and (f) full economic 
and political union. 
25 Although similar arguments for harmonisation of excise tax systems can be made, the focus in this paper is on 
harmonisation only as it relates to VAT. 
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therefore require that all imports are free from tax, but exports are subject to tax. In 

contrast to the origin principle, the destination principle requires that tax is levied at 

the place of consumption of goods and services. Thus, imports are subject to tax but 

where goods and services are exported, no tax is levied in the supplier’s country. 

Rather, the supplies are ‘zero-rated’, i.e. the supplier, while not having to calculate 

and pay tax on the export, is entitled to claim a credit for any taxes borne on the 

goods and services acquired for purposes of the export. 

 

Neither of the two principles provides a flawless mechanism for achieving neutrality in 

the context of an integrated regional market, and the relative strengths and 

weaknesses of each have been stressed in the debate on the issue. 

 

Regarding the origin principle, it is thought that it may be easier from an 

administrative and compliance perspective to levy VAT at the place of supply. This is 

because under such a principle, there will be no need for border controls and the task 

of auditing is made much easier (Oliveira, 2001). Furthermore, the origin principle 

obviates the need to detect and levy tax on the importation of supplies, a task that is 

becoming increasingly difficult in an electronic age. However, ensuring that imports 

remain zero-rated up to the point of final consumption under the origin principle can 

also create serious administrative difficulties. This may arise as a result of having to 

provide an input tax credit to registered persons first acquiring imported supplies, 

which in turn can undermine the tax base of the importing state. Moreover, an origin-

based system will be incomplete without an accompanying institution of clearing 

houses to settle compensation claims of net importers within the participating states, 

a system that will intrude so much on the fiscal autonomy of the states as to make it 

unattractive. 

 

One of the main arguments in favour of the destination principle is that it will 

generally not lead, as the origin principle will, to the relocation of production to the 

country with the lowest VAT rates. Thus, compared to the origin principle, the 

distortionary effects of the destination principle on trade are considered to be 

negligible (Musgrave, 2001: 115). Indeed, as we shall see below from the experience 

of other regional economic groupings, the destination principle is the principle of 

choice for achieving tax neutrality. 
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However, the implementation of the destination principle can also give rise to 

practical problems, particularly in relation to the processing of refund claims that arise 

from the zero-rating of exports, if the procedures for such processing are complex 

and time-consuming (Ebril et al., 2001: 185-186). Moreover, as already noted, the 

effectiveness of the destination principle for achieving tax neutrality could be 

undermined by the growth in electronic commerce. 

 

Areas of VAT harmonisation 
 

Theoretically, the harmonisation of VAT systems can encompass the broad range of 

the features of such systems, involving both substantive and procedural or 

administrative aspects. However, harmonisation in the context of regional economic 

integration does not necessarily require the adoption or creation of a standard or 

uniform system applicable equally to all the participating states. Rather, any move 

towards the goal of harmonisation will need to recognise and make room for the 

specific economic, political and social conditions of each state, to be catered for 

through individual government action and in respect of which the desire to retain 

government control will in any case remain strong. For its part, SADC’s attention on 

harmonisation focuses on the areas of standard tax rates, zero-rated items and 

exemptions from VAT. 

 

At the domestic level, the rate(s) at which VAT is imposed is widely recognised to be 

one of the important aspects of a VAT system. One of the key factors for determining 

an appropriate standard VAT rate is that of raising revenue. In that connection, it has 

been observed that for most states, a VAT is probably not worth introducing at less 

than 10% (Tait, 1988: 39).26 As to the rate structure, the most common approach is 

the adoption of a single rate. Some states may use a multiple rate structure in order 

to meet certain efficiency objectives (e.g. imposing a higher rate on goods for which 

the demand is inelastic), but this is generally viewed as making the VAT system more 

complicated than is warranted.27 

                                                 
26 The imposition of VAT at a rate lower than 10% does exist in practice: for example, Japan currently levies VAT 
at the rate of 5%. 
27 The complications include increased administration and compliance costs and political vulnerability (i.e. to 
additional pressures for further differentiation) of the governments that introduce such multiple rate structures: 
Ebril et al., 2001: 68 – 82. 
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In the context of an economic integration arrangement, the approach to tax rate 

standardisation is usually driven mainly by the objective to ensure that a stable rate 

mechanism is in place that guards against downward pressures on rates, while giving 

each country the ability to set the rate depending on its budgetary needs. From this 

perspective, and especially where the destination principle is applicable, there may 

indeed be no need to harmonise the tax rates of the participating states but rather to 

set a minimum rate below which no participating state rate may fall (Bronchi and 

Chua, 2005: 54). 

 

It has also been argued that in this context a maximum tax rate is not necessary, 

because the country which chooses a high rate is imposing costs on itself in terms of 

revenue loss (De Bonis, 1997: 23.).28 However, the practice in some regional 

groupings, as will be seen below, shows that it has been thought necessary to 

prescribe a maximum rate in addition to a minimum rate, thereby setting an 

acceptable band within which the standard VAT of the participating states may fall. 

Apart from the objective of achieving a degree of stability in the VAT system, no other 

rationale for such an approach is discernible. 

 

Agreeing on a minimum (or maximum) rate is, however, insufficient if the participating 

states are free to determine the scope of the tax base, i.e. the range of transactions 

or items that are subject to VAT. Thus, it also becomes essential to reach a common 

approach on ‘exclusions’ from the VAT base. In this connection, two main categories 

of supplies are recognised. The first consists of items that, primarily as a result of the 

adoption of the destination principle, may not be taxed on exportation from the state, 

but in respect of which the supplier (i.e. exporter) is allowed to claim any VAT borne 

thereon. Such a category of items is usually referred to as zero-rated items. The 

second category consists of items that are excluded from the scope of the VAT, i.e. 

they are not taxed and the supplier may not claim any VAT borne on inputs used in 

making the supply. 

 

Within the domestic setting, exclusions from the VAT base are used to achieve 

certain specific domestic social and economic objectives. For this reason, zero-rated 

                                                 
28 This argument is to be understood particularly in the light of the issue of cross-border shopping in the context of 
European integration. 
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items are not always restricted to exports, but may also include a range of domestic 

supplies in respect of which the state wishes to provide relief to the consumer from 

the tax burden. Such relief is achieved by not requiring the supplier to collect the tax 

due on the supplies at the point of sale to the consumer but permitting the supplier 

nevertheless to reclaim the tax borne on the inputs used in making that supply. The 

inclusion of certain basic consumable items (e.g. unprocessed foodstuffs) on VAT 

exempt lists is common within several states and is (arguably) justified in terms of tax 

efficiency and equity, especially when viewed from the perspective of reducing the 

tax burden on the poor, although such an objective may be better achieved through 

the zero-rating of such items, as is indeed the practice in some states. The 

exemption for certain services (e.g. financial services) is also common in many VAT 

systems since, historically, it has been difficult or impractical to levy VAT on such 

supplies. 

 

Features of VAT systems in SADC 
 

Standard tax rates 

 

The majority of SADC member states provide for a single standard VAT rate, with the 

exception of Zimbabwe, which provides additionally for a special increased rate for a 

specific sector. Across the region, standard VAT rates vary from country to country, 

ranging from a low of 10% (Botswana) to 20% (Tanzania), as shown in Table 2. 

 

Table 4: VAT Rates in SADC 
Other Rates Country Standard (%) 

Reduced Increased
Angola n/a n/a n/a 
Botswana 10 - - 
Congo (DR) n/a n/a n/a 
Lesotho 14 - - 
Madagascar 18 - - 
Malawi 17.5 - - 
Mauritius 15 - - 
Mozambique 17 - - 
Namibia 15 - - 
South Africa 14 - - 
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Other Rates Country Standard (%) 
Reduced Increased

Swaziland n/a n/a n/a 
Tanzania 20 - - 
Zambia 17.5 - - 
Zimbabwe 15 - 22.5* 

* The 22.5% rate applies to the supply of cellular telecommunications services  

 

Zero-rating 
 

Of the list of zero-rated items provided for under the VAT systems of SADC member 

states, the one common item is that of exported goods and services. Furthermore, 

the majority of countries zero-rate the supply of certain specified food items (e.g. 

bread, millet grain, millet meal, wheat grain, flour, sugar maize cobs, sorghum or 

maize meal) for human consumption, except when furnished or served as a meal, or 

as cooked or prepared food. Similarly, a majority of the countries zero-rate the supply 

of certain specified agricultural inputs (e.g. farm tractors, pesticides, fertilisers, seeds 

and poultry feed). 

 

There is also a significant degree of commonality in the general provisions of some of 

the countries (notably Botswana, Namibia and South Africa) in relation to other zero-

rated items, which appears to reflect a common structure used by these VAT 

systems as a whole. Some of the common zero-rated items include: 

 

• the supply of goods or services by a registered person to its branch or main 

business located abroad; 

• the supply of services physically rendered outside the country; and 

• the supply by a registered person to another registered person of a taxable 

activity in whole or in part, as a going concern, subject to certain conditions. 

 

Apart from these similarities, the existing tax systems in the region show wide 

divergences regarding other types of supplies that are subject to the zero rate. Items 

which only one or a few of the countries zero-rate under their systems include: 
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• a supply of services comprising the repair, maintenance, cleaning, or 

reconditioning of a railway train operated by a non-registered non-resident 

person (Botswana); 

• the supply by a local manufacturer of fishing nets and accessories and outboard 

engines for fishing (Tanzania); 

• machinery (excluding household or laundry-type washing machines) for 

washing, cleaning, wringing, drying, ironing, pressing, bleaching, dyeing, 

dressing, finishing, coating or impregnating textile yarns, fabrics, etc. (Malawi); 

• the supply of pharmaceuticals (Malawi, Tanzania and Zambia); 

• the supply of certain petroleum products (e.g. paraffin) for use as fuel for 

cooking (Lesotho, Namibia and South Africa); and 

• articles for use by blind or disabled persons (Tanzania and Zimbabwe). 

 

While these may reflect the specific needs or conditions of the countries in question, 

the wide differences in the listed items could also pose a serious challenge to any 

attempt at agreeing to a common set of zero-rated items, which will apply across the 

region. 

 

Exemptions 

 

As in the case of zero-rated items, the country practice in respect of supplies exempt 

from VAT reveals a wide divergence in approaches. However, there appears to be a 

greater degree of commonality in respect of a broader range of items than exists for 

zero-rated items. This is particularly true for the types of exempt services under each 

of the tax systems. Generally speaking, all the states exempt the following services: 

 

• financial services, as defined, subject to certain conditions in some states 

• educational services, as defined 

• medical or dental services, as defined, including in some states the supply of 

certain drugs; and 
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• transportation services, subject to restrictions in some states. 

 

Apart from these, most other exempt items are specific to a single state or only a few 

states, including the following: 

 

• the renting of telephone lines and the renting thereof for Internet access 

(Mauritius); 

• veterinary services and approved medicines, drugs and equipment (Tanzania); 

• cargo handling services, aircraft services and aircraft leasing (Mauritius); 

• importation of equipment to be used solely for drilling, mining, exploration or 

prospecting activities by registered, licensed companies and their 

subcontractors (Tanzania); 

• agricultural, horticultural or forestry machinery for soil preparation or cultivation, 

and lawn or sports ground rollers (Zimbabwe); 

• burial/funeral/cremation services (Mauritius, Mozambique and Zambia); and 

• certain printed materials (Congo (DR), Madagascar, Mauritius, Tanzania and 

Zambia). 

 

As in the case of zero-rated items, the wide differences may pose a challenge to any 

attempt at settling a common range of exempt items to apply to all SADC member 

states. Even in cases where similarities exist, these tend to apply at a broader level 

and not detailed level, where descriptions or definitions are sometimes inconsistent. 

 

The approach to VAT harmonisation in other regional economic groupings 
 

The European Union 

 

The harmonisation of VAT systems has been one of the key issues faced by the EU 

since its inception, and efforts at establishing a harmonised approach to VAT 

systems go as far back as the early 1960s when the EU adopted the first of two 

directives to establish a general turnover tax in place of that existing in member 
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states at the time. The approach taken by the EU has been the establishment of a 

common system of VAT to which member states are required to conform, with some 

deviations within acceptable limits. The rules and regulations aimed at achieving 

such harmonisation are contained in a directive originally adopted in May 1977 

(applying generally from 1 January 1978) and recast in 2006 with effect from 1 

January 2007.29 

 

As to the principle chosen to ensure neutrality, the EU had expressed a preference in 

1993 for moving from the existing destination principle to an origin based system, but 

this was opposed by the member states, primarily in view of the significant 

differences in the existing rates maintained by member states within the union. While 

an origin based system remains the ultimate goal, the current practice is to apply it 

only in respect of sales to private persons (with some exceptions) and to retain in the 

meantime the destination-based system for taxable persons. 

 

With regard to standard VAT rates, the EU does not require the adoption of a 

harmonised rate, but only a minimum rate: the standard VAT rate in each member 

state should not be lower than 15% for the supply of goods and services.30 However, 

with certain exceptions, member states are allowed to apply either one or two 

reduced rates, but only to certain specified category of supplies of goods and 

services, and the reduced rate may generally not be less than 5% of the taxable 

amount.31 Annex III of the Directive specifies 18 categories of supplies to which the 

reduced rate(s) may apply, including foodstuffs, the supply of water, etc. In addition, 

member states are permitted to apply a reduced rate to the supply of natural gas, 

electricity or district heating, provided this does not give rise to the risk of distortion of 

competition.32 

 

                                                 
29 EU (2006). The first stage of VAT harmonisation had been under the ‘Second Directive’, which applied from 
1968. 
30 Art. 97(1) of EU (2006). The 15% rate is prescribed for a fixed period (1 January 2006 to 31 December 2010), 
after which the EU Council will decide the standard rate applicable. The adoption of a maximum rate (of 25%) had 
been considered in the past, but not implemented in view of opposition from countries with standards rates 
already at that level, which were concerned about the room for manoeuvre in the future: Ogley, 1998: 133-134. 
31 Articles 98 and 99 of EU (2006). 
32 The determination of the existence of a risk of distortion of competition is to be made by the EU Commission, to 
which the member state intending to apply the reduced rate is required to apply 
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Zero-rating within the EU applies primarily to cross-border transactions, subject to 

certain exceptions. In relation to exempt items, the EU’s approach has again been to 

define a broad range of items, but in some cases left some room for specific 

independent individual state measures. The items or supplies exempt from VAT, 

which are too lengthy to be covered in this paper,33 generally fall within a broad range 

of categories, subject in some cases to exceptions. The exemptions include activities 

in the public interest (e.g. postal services, hospital and medical care, dental services, 

cultural services), insurance and reinsurance transactions and certain specified 

financial services, gambling, the leasing of immovable property, certain intra-

community supplies (e.g. new means of transport), certain supplies relating to 

international transportation, and supplies to certain privileged persons (e.g. diplomats 

and consular officials, recognised international institutions, the armed forces of 

member states), and the supply of certain services by intermediaries. 

 

It is worth noting that one of the key factors that have influenced the shape of the 

current EU approach to VAT harmonisation, particularly with regard to the tax base, 

has more to do with ensuring that each member state contributes equitably to the 

budget of the Union. This is because under current rules, that budget is partly made 

up of VAT revenues from the respective member states, contributed on the basis of a 

prescribed percentage of the tax base.34 

 

The ANDEAN Community 

 

Apart from the EU, the ANDEAN Community35 is another regional economic grouping 

that has made a significant advancement in the direction of establishing clear rules 

governing the harmonisation of VAT systems of the member states. These rules are 

contained in Decision 599 of 2004, entitled ‘Harmonization of Substantial and 

Procedural Aspects of Value Added Type of Taxes’. 

 

                                                 
33 See Title IX of EU (2006). 
34 The rate of contribution has been adjusted over the years, along with a ceiling on the proportion of gross 
national product (GNP) accounted for by the VAT base in each member state. The rate was fixed at 0.30% in 
December 2005, with lower rates for certain countries (i.e. Austria, Germany, the Netherlands and Sweden): 
Terra & Kajus, 2007: 95-97. 
35 Consisting of Bolivia, Columbia, Ecuador and Peru. Associate member countries are Argentina, Brazil, Chile, 
Paraguay and Uruguay. 



Chapter 12 - Harmonising Value Added Tax Systems in Southern Africa: 
Challenges and Options 

 301

The principle adopted by the ANDEAN member states in order to ensure tax 

neutrality in their approach to VAT harmonisation is the destination principle. Thus, 

imports into each country are subject to VAT, while exports are zero-rated. 

 

The Community’s approach in respect of a harmonised standard rate is to set a 

maximum general rate (i.e. not exceeding 19%, including all surcharges or extras, 

other than excise taxes) and generally to leave the determination of the exact 

standard rate to the member states. However, the states are also allowed to use a 

single preferential rate, which may not be less than 30% of the general rate, to tax 

any goods and services which are excluded as of the effective date of the Decision.36 

Member states have within 10 years from this date to comply with the provision 

regarding the standard and preferential rates. 

 

On the issue of the zero-rating of goods and services, the Community’s stance has 

been to implement the destination principle in its pure form by restricting zero-rates 

only to exports. Member states have within five years from the effective date of the 

Decision to adapt their domestic legislation to this requirement.37 

 

With regard to the harmonisation of exempt goods, member states may not create 

new exemptions or expand the existing list of exemptions in their domestic laws as 

from the effective date of the decision. They are required to maintain, as from the 

11th year after that date, exemptions in respect of only the following four main 

classes of goods: 

(a) goods imported by diplomatic or consular missions, or by their duly accredited 

diplomatic personnel, subject to international agreements and to reciprocity rules; 

(b) goods imported by international organisations and their personnel with the rank of 

duly accredited international officials, who have signed immunity and privilege 

agreements; 

(c) imports of donated goods deriving from abroad and destined for the public sector 

and non-profit private organisations, aimed at health, education and common utilities, 

duly verified and authorised by the competent authority in each country; and 

                                                 
36 Art. 19 of Decision 599.  
37 Art. 20 of Decision 599. 



Chapter 12 - Harmonising Value Added Tax Systems in Southern Africa: 
Challenges and Options 

 302

(d) luggage, whether accompanied or otherwise, as specified in the national 

legislation. 

 

In respect of the harmonisation of exempt services, the same restrictions as to the 

expansion of the list of exemptions apply as they do to goods. Furthermore, the only 

services that may be exempt as from the 11th year from the effective date of the 

decision are the following: 

(a) services relating to education, health and national passenger transport, except for 

air services, according to stipulations contained in the legislation of each member 

country; and 

(b) financial brokerage services. 

 

However, certain services or transactions do not give rise to any VAT liability. These 

comprise:38 

• the merger, takeover, split or transformation of a company or any other form of 

corporate reorganisation; 

• the sale or transfer of a business, succession, assignment or transfer of 

securities and contributions of property to economic activities. 

 

Member states which already subject any of the above to VAT as at the effective 

date of the decision may, however, continue to apply their VAT law in this manner. 

 

Africa 

 

The notable attempts at the harmonisation of VAT systems that have taken place on 

the African continent are the ones undertaken by the member states of the West 

African Economic and Monetary Union (WAEMU)39 and the Economic and Monetary 

Community of Central Africa (Communauté Economique et Monétaire de l’Afrique 

Centrale – CEMAC)40 since the mid-1990s (Niane, 2005). 

 

                                                 
38 Articles 6 and 7 of Decision 599. 
39 Consisting of Benin, Burkina Faso, Côte d’Ivoire, Guinea-Bissau, Mali, Niger, Senegal and Togo. 
40 CEMAC comprises Cameroon, the Central African Republic, Chad, the Republic of Congo, Equatorial Guinea 
and Gabon. 



Chapter 12 - Harmonising Value Added Tax Systems in Southern Africa: 
Challenges and Options 

 303

Both groups have adopted the destination principle for VAT harmonisation in order to 

protect government revenue (Doe, 2007: 183). Furthermore, the approach in both 

zones to a harmonised standard rate is to specify an acceptable range within which 

the standard VAT rate may fall. In the case of CEMAC, the range is set at 15% to 

18%, while WAEMU member states have agreed to a range of 15% to 20%. 

 

As in the case of the ANDEAN Community, the pure destination principle has been 

implemented in both zones; hence, the zero rate applies only to exported goods and 

services. Regarding the harmonisation of exempt items, both groups of countries 

have agreed to a restricted set of transactions or items that are to be exempt from 

VAT, including food, meat and fish products, financial services, health services, 

school fees, pensions and the social portions of water and electricity consumption. 

Furthermore, in order to guard against liquidity risks, transactions in capital intensive 

sectors such as mining, petroleum and forestry, are also exempt from VAT. In 

practice, however, the implementation of this aspect of VAT harmonisation at the 

domestic level is reported to be inconsistent, with deviations being significant 

especially in the case of the CEMAC member countries (Doe, 2007: 184 and 191). 

 

Options for VAT harmonisation in southern Africa 
 

Achieving tax neutrality 

 

SADC member states commonly adopt the destination principle under their domestic 

laws, thus generally taxing imports and zero-rating exports. In view of the existing 

state practice, the shortcomings of the origin principle set out above and the 

experience of the existing approaches to VAT harmonisation in other regional 

groupings, one may safely assume that a destination-based approach to VAT 

harmonisation appears, at least at this stage, to be the most feasible option to be 

chosen. 
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Standard tax rate(s) 

 

As observed earlier, SADC member states, with the exception of Zimbabwe,41 all 

maintain single VAT rates, which fall within a wide range (i.e. 10%–20%). While this 

may point to a need for some degree of harmonisation, our earlier observation about 

the non-necessity of harmonising tax rates in the context of regional economic 

integration shows that in these circumstances the harmonisation of rates is not 

needed. Rather, it might be sufficient to agree to a minimum VAT rate in order to 

guard against the tax competition that could otherwise arise. Even then, the problem 

of cross-border shopping that has sometimes been used to justify the need for a 

stable minimum rate may not be so acute in the context of the southern African 

region in view of the wider geographical distances would-be cross-border shoppers 

would generally have to travel, coupled with the fact that the cross-border shopping 

problem is usually driven more by differences in excise tax rates. 

 

Nor does it appear to be achievable, at least in the medium term, for southern African 

states to agree to a maximum VAT rate, following the example of the ANDEAN 

Community, the WAEMU and CEMAC member countries, especially if such a rate is 

lower than or closer to those already maintained by the states that have adopted 

relatively higher rates. The limitation this would impose on the powers of those states 

that have looked to the VAT as a reliable source of raising revenue to compensate 

for the loss of revenue from the abolition of other trade taxes is likely to prove difficult 

to accept. 

 

On the other hand, from the revenue-raising perspective alone, it may be more 

feasible for states maintaining relatively lower standard rates (e.g. Botswana, 

Lesotho and South Africa) to increase their rates to a higher minimum standard rate 

for the region. Indeed, the international experience shows that any movement in 

standard VAT rates tends to be upwards. For example, in Mauritius, the VAT was 

originally introduced at the rate of 10% and then increased to 12% with effect from 1 

July 2001 and to 15% with effect from 1 July 2002 in order to reduce the budget 

                                                 
41 Namibia applied an additional VAT rate of 30% for luxury items in the beginning but this was subsequently 
abolished, and plans to reintroduce it about two years ago were eventually shelved. Before 2006/07, Kenya also 
applied a lower (i.e. 14%) rate to restaurant and hotel services but has since abolished this rate. 
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deficit. This may suggest that in the absence of any other overriding economic, social 

or political considerations, it will be more acceptable to set a minimum rate above the 

10% or 14% currently maintained by some states, while leaving the maximum rate to 

be determined in each case by the state concerned. 

 

Zero-rated items 
 

The wide range of items apart from exports that are zero-rated in the southern 

African states raises the issue of whether, and if so how far, such a range could be 

retained or restricted. In particular, it is useful to ask whether, as in the case of other 

regional economic groupings, it would be feasible to restrict zero-rating to exported 

goods and services. 

 

In view of the various social, economic or political objectives that lie behind the 

selection of items on the zero-rated list, adopting the ANDEAN, CEMAC and 

WAEMU approach may prove unacceptable for the majority of countries. Indeed, as 

long as exports remain zero-rated in keeping with the destination principle, any 

negative impact on deeper regional economic integration caused by cross-country 

differences in the range of zero-rated items is likely to be limited, if at all. 

 

Exempt items 

 

Regarding the harmonisation of exempt items, the international norm at the domestic 

level is usually to exempt activities that are considered to be in the public interest. 

These include the provision of postal, transportation, medical and educational 

services. Other activities are usually also exempt more out of practical considerations 

regarding the technical or administrative difficulties associated with the imposition of 

the VAT. Such activities include a variety of financial services and real estate 

transactions. Within the regional economic integration context, these categories 

therefore tend to be covered in a harmonised exempt list, as can be seen from the 

examples of the EU, ANDEAN Community, WAEMU and CEMAC. As observed 

earlier, a similar pattern can be seen in the approach of the SADC member states. 
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The main problem with exemptions in the context of regional economic integration 

has to do with the distortion it creates for intraregional trade. For example, a firm that 

uses a tax exempt input will have an incentive to import it (because it would normally 

be zero-rated) rather than obtain it domestically (because it is exempt and therefore 

no deduction can be obtained in respect of the tax borne on the input). It also creates 

an incentive for exempt producers to artificially export their product in order to have it 

zero-rated (Ebril et al., 2001: 88). 

 

The broad range of exempt items provided for under the domestic laws of southern 

African countries raises the issue as to how far the exempt list should be rationalised 

with the view to deeper regional economic integration. Clearly, it would be helpful to 

define a more narrow range of items than currently exists under the respective tax 

systems, requiring a careful examination of the relative costs and benefits of retaining 

each exempt item not only from the perspective of the state but from that of the 

regional grouping as a whole. In this respect, the EU probably does not provide a 

very good example considering one of the main reasons (i.e. contribution to the 

community budget) underlying the shape of its harmonised exempt list. The more 

restricted nature of the exemptions adopted in the other regional economic groupings 

provide a better example for consideration in this regard. 

 

The move towards harmonisation in the region would also require achieving a certain 

degree of clarity and consistency in the descriptions or definitions of the categories of 

exempt items. Indeed, the absence of clear and consistent identifications for exempt 

products has been identified as one of the main weakness of the harmonised VAT 

systems of WAEMU and CEMAC, which has given rise to possible divergences in 

interpretation from state to state (Doe, 2007: 192). 

 

Other aspects of harmonisation 

 

Quite apart from the substantive elements involved in VAT harmonisation pertaining 

to the tax rate structure and base, harmonisation may also be useful particularly in 

areas relating purely to the administrative aspects of VAT since significant 

divergences among member states in this area could also have the effect of 

undermining the smooth functioning of an integrated market. Not surprisingly, in both 
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the EU and ANDEAN Community, these remain an integral part of the harmonised 

system. In the ANDEAN Community, for example, a maximum period of two months 

apply in relation to the declaration and accounting for VAT and the member states 

have also agreed to harmonise the minimum requirements included in tax invoices.42 

 

Conclusion 
 

In the bid to achieve greater regional economic integration, the member states of 

SADC have undertaken to harmonise their VAT systems in the areas of standard tax 

rates, zero-rated and exempt items. The importance of achieving such an objective 

can expected to become more evident and to increase as the region progresses 

towards deeper levels of economic integration according to the milestones it has set 

for itself, including the establishment of a free trade area (2008), customs union 

(2010), common market (2015) and monetary union (2016). While the details of a 

harmonised system are yet to be drawn up, this paper has sought to examine in a 

broad sketch the necessity for such a system and the lines along which it could be 

pursued. 

 

Clearly, to achieve VAT harmonisation in the region would require, at the very least, 

that all the member states of SADC adopt similar VAT systems in key areas. This 

means that an attempt at introducing such a system will have to be pursued for those 

states that have yet to adopt it (i.e. Angola, DR Congo and Swaziland). With 

Swaziland having already announced preparations towards the introduction of a VAT 

system, consideration for a similar move may also be required in the other two states. 

 

Turning to the systems in place, we have observed that there is some degree of 

similarity in the VAT structures of southern African states, which makes the objective 

of harmonisation realisable, particularly in relation to zero-rated and exempt items. 

However, the significant differences that remain will constitute the source of the 

challenge for agreeing to a common set of rules in this area, even if the harmonised 

system has to make room for some degree of individual state autonomy. 

 

                                                 
42 Art. 37 of Decision 599. 
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There is undoubtedly a need for further research and analyses in this area, 

particularly regarding which items should ideally be included in or excluded from a 

harmonised VAT base. In addition, there are other areas where differences would 

need to be evaluated and addressed if they hinder the goal of greater economic 

integration. These relate, in the main, to the administrative aspects of the VAT 

system. For example, while the taxable period is generally monthly throughout the 

region, this is not the case in all countries: for example, in Namibia the period is two 

months. Furthermore, countries like Mauritius, Namibia and South Africa additionally 

provide for longer periods for certain categories of registered persons. Is there a 

need in these circumstances to prescribe a maximum tax period, following the 

example of the ANDEAN Community? 

 

Finally, to ensure a smooth transition from existing disparate national VAT systems to 

a harmonised regional approach, various arrangements, similar to those provided for 

in other regional groupings, may be required to provide participating states with 

enough time to make the transition to a newly established harmonised system. The 

10-year period adopted by the ANDEAN Community is worth considering in this 

context, depending on the extensiveness of the changes required to be made at the 

domestic level to achieve compliance with a harmonised regional VAT system. 
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