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Abstract:

Western European countries have been at the front line of developing instruments designed
to control and restrict flows ever since the 1970s when the problem of unwanted immigration
and asylum flows began to emerge. Their policy responses subsequently set a standard or
pattern for other, ‘new’ asylum countries or transit countries on Europe’s borders, at the
same time influencing towards more restrictive policies in this area. The European Union’s
further integration through building the Common European Asylum System (CEAS) influence
towards creating common standards on determination and harmonizing the level of human
rights among the EU countries. These processes however, on the other side are producing
negative impact on the protection regimes in EU, making it more difficult for the forced mi-
grants to reach the “shores” of Europe and benefit from the asylum. The Republic of Mace-
donia is a candidate country for European Union membership since 2005 and the accession to
EU has been defined as one of the highest strategic priorities for the government'. The coun-
try present the democratic capacities in a light that shows that the State ensures law, proce-
dure, standards and legal understanding through which it will protect those in need and en-
sures legitimacy in front of the international democratic public, thus following the develop-
ment and further integration of the European policies through establishing asylum system
and policies synchronized with the EU s ‘acquis’.

After the Bosnian crisis and the Kosovo war, Republic of Macedonia faced with significant
number of so- called “new asylum seekers”, asylum seekers coming from countries outside
the Balkans and Europe. According the UNHCR official statistical data in 2011, 740 asylum
applications™ were submitted in front of the Section for asylum- Ministry of interior. None of
these asylum- seekers was granted with convention (refugee) status or complementary pro-
tection status™. In 2008, the number of asylum applications was 50, following by increases in
the numbers in 2009- 90, then 2010 with 180 asylum applications.




INTODUCTION

Central to all discussions about asylum policies is the
fundamental distinction between asylum-seekers and
economic migrants. The former category is made up
exclusively of those who seek refuge in countries other
than their own because they have a well founded fear
of political, racial or religious persecution. The second
embraces all those who seek to live and work abroad
for their own economic advantage and interest. These
motivations are not just psychologically distinct, but
more important legally distinct. On the other side, the
chances of gaining asylum protection depend greatly
upon the recipient country’s procedures used in the
process of assessing asylum cases. Even most founded
and impelling claim for international protection can fail
if it is not fully and fairly considered by the respective
authorities. After nearly a decade of European coopera-
tion on asylum policy, the EU committed towards crea-
tion of common policies within a political and human
rights border context - it created the Common Euro-
pean Asylum System (CEAS) in 1999 at the Tampere
European CouncilV. The CEAS itself presents an inte-
grated system for regulating asylum policy and prac-
tice, so it can ensure similar reception conditions and
level of protection in all Member States of the Union. It
consists of a body of Directives (biding on Member
States as to the result to be achieved) and Regulations
(which are directly biding on Member States), which
together form organized body of law- EU"s asylum ac-
quis’. Hence, Member States have been willing to cede
some power to the EU level in the area of asylum, even
though this policy area is directly related to national
security and national interest of each concerned coun-
try. This behavior can be explained through the combi-
nation of two mainstream European integration theo-
ries, i.e neo- functionalism and liberal intergovernmen-
talism. Through the point of view of the neo- function-
alist it is logical for asylum policy to be ceded to the
supranational level for a multitude of reasons related to
ensuring the functionality of the previously established
EU policies, namely the enactment of the Single Euro-
pean Act (SEA) and the implementation of the single
market”. At the same time as would Andrew Moravcsik
argue, it is in the best (national) interest of the Mem-
ber States, based on reasons such as national security,

political costs and economic costs (today and in future)
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Vii

to integrate the asylum policy”'.This argument form by

the supporters of the liberal intergovernmentalism is as
well backed up with the fact that the surrounding na-

ture of migration and asylum is highly unpredictable.

Through analyzing in perspective the Macedonian asy-
lum legislation and its synchronization with the one of
EU, along with observing the effects of the implemen-
tation of the CEAS in the unpredictable and changing
environment of asylum and migration, this policy brief
tends to discover the main reason for the increased
number of asylum seekers in the Republic of Macedonia
in 2011 and the current development of the country’s

asylum policy as response towards it.

CURRENT TRENDS IN ASYLUM
SEEKING AND RECOGNITION RATES IN THE
REPUBLIC OF MACEDONIA

The United Nations Convention Relating to the Status
of Refugees 1951 (‘the Refugee Convention’) and the
Protocol on the Status of Refugees (1967) (‘the Proto-
col’) are the primary sources of international obliga-
tions in relation to refugees. The Refugee Convention
was drafted as a consequence of the Second World War
to address the issue of refugees fleeing from the Nazi
regime“". The Convention was drafted between 1948
and 1951 by a combination of United Nations organs,
ad hoc committees and a conference of plenipotentiar-
ies of 26 states™. On January 18, 1994 Republic of Ma-
cedonia signed and ratified the Refugee Convention
and 1967 Protocol. The United Nations High Commis-
sion on Refugees was also established in 1950 by the
United Nations General Assembly as a refugee agency
with a mandate to ‘lead and coordinate international
action for the worldwide protection of refugees™:.

The term refugee is defined in Article 1A (2) of the
Refugee Convention as a person: [who] owing to well-
founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social
group or political opinion, is outside the country of his
nationality and is unwilling or unable or, owing to such
fear, is unwilling to avail himself of the protection of
that country; or who, not having a nationality and be-
ing outside the country of his former habitual residence
as a result of such events, is unable or, owing to such
fear, is unwilling to return to it“.The Convention was
initially limited to Europeans who had fled their coun-



tries of origin after the World War Il. Article 1A (2) of
the Convention defines a refugee as a person who has
a well-founded fear of being persecuted ‘as a result of
events occurring before 1 January 1951'. However, the
1967 Protocol subsequently expanded the definition so
that the provisions of the Convention could be applied
without geographic or time limitations. The first obliga-
tion, which is called the principle of “non-refoulement”
is one of the most important obligations provided by
the Refugee Convention. Article 33 of the Refugee
Convention provides that: “No Contracting State shall
expel or return (‘refouler’) a refugee in any manner
whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social
group or political opinion”. Accordingly, a State party to
the Convention is obliged not to return a person to
their country of origin if a person fulfils the definition of
a refugee. This obligation includes ensuring that au-
thorities properly identify and protect people who are
entitled to refugee status. In this context we must
make a distinction between refugee and an asylum
seeker. The term refugee is often used to refer to any
person who has fled his or her home country for any
reason, not only for a political, religious or societal rea-
sons but also economic problems, poverty, natural dis-
aster, civil war and disturbance®. However, in legal
terms a refugee is a person whose status has been
recognized under the Refugee Convention as provided
in the Macedonian Law on Asylum and Temporary Pro-
tection™. An asylum seeker on the other hand, is a
person who has left their country of origin, has applied
for recognition as a refugee in another country and is
waiting for a decision with respect to their applica-
tion*V,

In the past ten years we have witnessed a more re-
strictive trend (to different degrees) in Europe on the
asylum granting rates. The response of the Govern-
ments of the EU countries to the mixed flows of people
has been characterised by an overriding effort (through
sophisticated border controls and various border man-
agement activities) to prevent migrants, including peo-
ple fleeing prosecution, from reaching their borders*.
Although securitised asylum policies have been a defin-
ing feature of EU asylum policy cooperation since its
inception, the securitisation of asylum in the EU inten-
sified as a consequence of the EU~s counter terrorism
response™. Elspeth Guild explored the impact of EU"s
anti terrorist measures on the forced migration, thus
demonstrating that the focus on enhancing external
border control has inevitably placed forced migrants at
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the centre of the national security debates™". Another
reason for this restrictive trend can be the fact that
governments are uncertain about the economic capac-
ity of their own welfare systems in times of economic
crises where restrictive budgets are synonyms for
maintaining the country’s economy alive. However,
these current trends and EU"s security approach to-
wards asylum (though codified in the supranational
legislative content of the asylum acqui) are in contra-
vention with the right to leave one’s country under the
Universal Declaration of Human Rights®'" and substan-
tially undermines the “duty to protect”, which is central
to the right to seek asylum. EU has to bear in mind the
fact that it is a major player within the system of inter-
national refugee protection and restrictive actions have
(and will have in future) severe impact on the global
asylum space and as such contribute to substantial
weakening of the asylum norms.

After the Bosnian crisis and the Kosovo war, Republic
of Macedonia faced with significant and moreover in-
creased number of asylum seekers coming from coun-
tries outside the Balkans and Europe. In 2008, there
were 50 lodged asylum applications, following by in-
creases in the numbers in 2009- 90, then 2010 with
180 asylum applications. According the UNHCR official
statistical data in 2011, 740 asylum applications™
were submitted in front of the Section for asylum- Min-
istry of interior as a first instance authority. Vast ma-
jority of these applications were submitted by appli-
cants coming from the world’s most vulnerable coun-
tries such as Afghanistan- 427 applications, Pakistan-
172 and Somalia- 53 asylum applications. This means
that the annual change 2010- 2011 is 311 per cent™.

The official UNHCR statistical data for asylum recogni-
tion rates for 2011 are not yet published, but according
the statistical data provided by the Macedonian Young
Lawyers™ Association (MYLA)* in 2011, 744 asylum
seekers coming mostly from Central Asia, Middle East
and North Africa were provided with legal aid by this
organization. During this period, the NGO received 62
first instance decisions with which the asylum applica-
tion was rejected and 399 first instance decisions for
termination of the procedure on lodged asylum applica-
tion on the ground that the applicant failed to appear
on the scheduled interview before the respected first
instance authority. No asylum seeker was granted with
refugee status or any other form of complementary
protection (i.e subsidiary protection) in 2011.



According the UNHCR Statistical Yearbooks, in 2008-
47 positive decisions (1 refugee status and 46 deci-
sions for persons under subsidiary protection), 17 re-
jected, 61 otherwise closed and 100 pending cases at
the end of the year. The following 2009- 20 were re-
jected, 92 otherwise closed cases in first instance and
75 pending cases at the end of the year. In 2010 there
were 9 rejected, 80 otherwise closed first instance de-
cisions and 161 pending cases. Following the official
statistical data no person has been granted any form of
asylum in Republic of Macedonia since mid-2008.

ASYLUM POLICIES AND THEIR PRACTICAL
IMPLEMENTATION IN THE MACEDONIAN
ASYLUM SYSTEM

THE DEVELOPMENT OF THE DOMESTIC LAW AND
ASYLUM POLICIES

The chances of gaining asylum protection depend
greatly upon the country’s procedures used to assess
asylum cases. Even most founded and impelling claim
for international protection can fail if it is not fully and
fairly considered by the respective authorities.

Article 29 of the Constitution of the Republic of Mace-
donia inter alia entitles aliens in the country to enjoy
freedoms and rights guaranteed by the Constitution,
under conditions established by law and international
treaties, at the same time guaranteeing the right of
asylum “to aliens and stateless persons persecuted for
reasons of their democratic political belief and ac-
tion”™ On January 18, 1994 Republic of Macedonia
signed and ratified the 1951 Convention and 1967 Pro-
tocol relating to the status of refugees with which
guarantees the right to seek asylum to foreigners and
stateless persons “expelled” because of their democ-
ratic political beliefs and activities. In the period be-
tween 1992 and 1995 a number of 32.000 to 35.000
cases were registered from the Bosnian refugee crisis.
The Ministry of interior at that time was conducting a
process of policy- making of illegal immigration in the
country. In 1999 the first steps towards establishing a
separate organizational unit- Section for asylum and
illegal immigration were taken in order to facilitate the
refugee issue. In the same period, the country faced a
massive influx of about 360.000 refugees due to the
war crisis in Kosovo. Following the trends in this area in
the European Union (EU), in March 1999 the Govern-
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ment adopted decision with which all refugees were
provided with status of temporary humanitarian as-
sisted persons (Directive on temporary protection in EU
was adopted 2001). Simultaneously, the Section for
asylum and illegal immigration began to act upon indi-
vidual requests submitted for recognition of refugee
status. In December 2002, the Government adopted
the National Action Plan on Asylum and Migration. In
August 2003 the new Law on asylum and temporary
protection®™ which as such is the spine of the Macedo-
nian asylum system was adopted. In April 2006, the
Government of the Republic of Macedonia adopted the
module for asylum suggested in the EU report of the
country’s progress in order to establish a compatible
legal and institutional framework with the one of the
EU in the field of asylum, migration and visa issues. In
2007 through amendment and modification of the Law
on Asylum and Temporary Protection, new kind of in-
ternational protection was introduced- the right to asy-
lum for subsidiary protection. In October 2008 passed
another Law amending the Law on Asylum and Tempo-
rary protection (LATP)- the term person under humani-
tarian protection was replaced with the term person
under subsidiary protection, following by changes made
in the applicant’'s right to use appropriate remedy-
namely the possibility of an administrative dispute
against the decisions of the first instance authority in
front of competent court. Last amendments to this law
were made in 2009.

The Law on Asylum and Temporary Protection (LATP)
inter alia determines conditions and procedure for de-
termination of asylum, prohibits refoulement and regu-
lates the rights and obligations of persons granted asy-
lum as recognized refugees or asylum due to subsidiary
protection, and those under temporary protection.
Some of the provisions of LATP are elaborated in the
Rules on the Form of an Application for Recognition of
the Right to Asylum, the Manner of Fingerprinting and
Photographing Asylum Seekers, the Form and Proce-
dure of Issuance and Replacement of Documents for
Asylum Seekers and Persons to Whom a Right to Asy-
lum or Temporary Protection has been Recognized in
the Republic of Macedonia and on the Manner of Mak-
ing such Registration. Rights and duties of asylum
beneficiaries are stipulated by the Law on Social Pro-
tection, the Law on the Employment and Work of
Aliens, the Law on Citizenship of the Republic of Mace-
donia etc. Provisions applicable in asylum proceedings
can be found in the Law on General Administrative Pro-
cedure, the Law on Administrative Disputes and the
Law on Aliens™".



In Republic of Macedonia two ministries share the re-
sponsibility regarding the procedure and care of the
asylum seekers- the Ministry of interior and the Minis-
try of Labor and Social Policy. The Section for asylum
processes the asylum applications, whether the appli-
cation is submitted at the border crossing, inside the
territory of the country or at the airport. During the
asylum procedure, including the appeal period, asylum
seekers are allowed to stay in the country; additionally
the state covers all costs for their care and residence.
With fair and thorough procedures benefit both refu-
gees and host countries, mainly by producing high
quality asylum decisions at first instance™".

CURRENT SITUATION AF THE ASYLUM POLICIES
IMPLEMENTATION

Republic of Macedonia’s asylum policies and legal
framework is undoubtedly influenced by the example
and scheme set by the European Union’s in so to say
‘externalization’ of it's immigration and asylum policies.
One aspect of these policies is the use of readmission
agreements, which have made transit countries sur-
rounding the EU responsible for accepting rejected asy-
lum seekers or illegal migrants who passed through
their territories. These repatriation schemes are based
on a bilateral agreements launched with countries con-
sidered as a priority for the EU on the basis of a double
standard elaborated by the General Affairs and Ex-
ternal Relations (GAER) Council in November 2004,
Countries such as Albania, Bosnia and Herzegovina,
Republic of Macedonia, Hong Kong, Macao, Moldova,
Montenegro, Pakistan, Russia, Serbia, Sri Lanka, and
Ukraine were part of the deal (their agreements today
are fully operative). The factors employed by the
Community in selecting the States with which will ne-
gotiate readmission agreements were the following:
“[first], migration pressure on particular Member
States, as well as the EU as a whole; [second], the
geographical position of countries, including considera-
tions of regional coherence and neighbourhood”
(para.3)*"". With Council Decisions 2007/817/EC of
8 November 2007 on the conclusion of Agreements be-
tween the European Community and the Former Yugo-
slav Republic of Macedonia on the readmission of per-
sons residing without authorisation™", the country be-
came one of the four Western Balkans “partner coun-

try” in the field of readmission. From the signed
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agreement we can see that three actors are involved
in the readmission process- the State that requests re-
admission (requesting State), the State that is re-
quested to readmit (requested State), and the person
to be readmitted (either irregular migrant or rejected
asylum seeker, meant as an individual who is not in
need of international protection). The common read-
mission policy basically aims towards pursuing three
important objectives:

1. Fight against unauthorised immigration by fa-
cilitating the return of nationals as well as
third country nationals illegally residing in the
territory of the EU through the issuance, for
instance, of travel documents. In this regard,
it may be added that readmission agreements
for the return of third country nationals are
usually based on transit through the territory
of the requested States.

2. Establishing “buffer zone” of third countries
responsible both to readmit immigrants from
the EU and to intercept migrants en route to
the EU (Coleman 2009: 61).

3. Promotion of readmission agreements be-
tween third countries themselves (including
transit and source countries), thereby broad-
ening the number of States able to receive

migrants.

The other more influential aspect of externalization is
through the EU accession processes, which is far more
significant in defining the Macedonian asylum policies
today. The EU accession processes obliges future EU
member states to adapt their immigration and asylum
legislation and practices to conform to the existing EU
rules. Thus, EU candidate countries have to adopt pro-
visions on border controls, visa regimes and asylum
systems to bring them in line with EU standards. On 17
December 2005 the European Council granted candi-

XXix

date status to the Republic of Macedonia®™, which then

started to approximate its legislation to EU Acquis. The

Consolidated Version of the Treaty on the Functioning

of EU™ states that the common policy on asylum, sub-

sidiary protection and temporary protection must be in

accordance with the Refugee Convention, the 1967
XXXi

Protocol and other relevant treaties™™, and that the

European Parliament and the European Council shall



adopt measures for a common European asylum sys-

tem™ ¥ Article 18 of the EU Charter of Fundamental

Rights enshrines the right to asylum. Relevant EU acts

in the area of asylum are the following:

e The Council Directive 2001/55/EC of 20 July
2001 on minimum standards for giving tempo-
rary protection in the event of a mass influx of
displaced persons and on measures promoting
a balance of efforts between Member States in
receiving such persons and bearing the conse-
guences thereof*

e  The Council Directive 2003/9/EC of 27 January
2003 laying down minimum standards for the
reception of asylum seekers™

e The Council Directive 2004/83/EC of 29 April
2004 on minimum standards for the qualifica-
tion and status of third country nationals or
stateless persons as refugees or as persons
who otherwise need international protection
and the content of the protection granted™¥

e The Council Directive 2005/85/EC of 1 De-
cember 2005 on minimum standards on pro-
cedures in Member States for granting and
withdrawing refugee status®

e The Council Regulation (EC) No 343/2003 of
18 February 2003 establishing the criteria and
mechanisms for determining the Member
State responsible for examining an asylum
application lodged in one of the Member
States by a third-country national®"

e The Council Directive 2003/86/EC of 22 Sep-
tember 2003 on the right to family reunifica-
tionxxxviii

. Recasts of: Reception Directive and Dublin
Regulation of 3 December 2008, Qualification
Directive and Procedures Directive of 21 Octo-
ber 2009 and Eurodac Regulation of 10 Sep-
tember 2009

e The Court of Justice of EU is competent inter
alia to review a particular EU legal act, such as

Directive, in the light of international law

The European Commission Progress Report on the
country’s progress for 2011 in the Chapter 24: Justice,
freedom and security, monitored that there has been

limited progress on asylum. According the Report, rules
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in this area were adopted establishing the role of each
institution in the integration of refugees and foreigners.
According the EC Report, the reception conditions in
the Reception Centre for asylum seekers are satisfac-
tory, but the asylum-seekers still face difficulties ac-
cessing information about procedures and social rights,
as well as there is no available free legal aid provided
by the state. In the Law on free legal aid, according
Article 12 paragraph 3, line 1, right to free legal aid is
as well recognized for persons whose right to asylum is
recognized. It is expected that with the next amend-
ments on this law, which according the Ministry of Jus-
tice should be introduced in 2012, asylum seekers will
as well be introduced as beneficiaries of this right. Back
in 2008 the European Commission monitored that asy-
lum seekers are not provided with identification docu-
ments. Today, four years later there has been no pro-
gress in speeding up the process of providing asylum
seekers with identification documents, though the LATP
in Article 39, paragraph 1, point 1 states that “As
documents in the sense of this Law shall be consid-
ered: identification document for asylum seeker”, fur-
ther stating in the next Article 40 that “The identifica-
tion document for asylum seeker is valid until the issue
of a final decision in the asylum procedure, that is until
the expiration of the time period within which the per-
son is obliged to leave the territory of the Republic of
Macedonia after the final decision rejecting his applica-
tion comes into legal force”. In practice, no asylum
seeker was provided with an ID card in 2011.

Although the administrative capacity of the first in-
stance authority increased slightly over the last four
years (taking in consideration that in 2008 there was
no trained personnel, equipment and good budgeting
for this administrative body), its efficiency in issuing
first instance asylum decisions according the EC can
not be considered as satisfactory and according the
Report needs to be improved. Further, efforts should
be made to consider how to prevent potential abuses of
the asylum system. It is as well monitored that prob-
lems providing interpretation during scheduled and
conducted interviews still persist. Article 29 from LATP
in paragraph 1 states that “When the asylum seeker
does not understand the language of the procedure,
the Section for Asylum shall provide an interpreter for

that person in the language of his country of origin or



in the language he understands” continuing in para-
graph 2 that the costs for the interpreter will be cov-
ered by the Ministry of Interior.

The overall conclusion concerning the Law on Asylum
and Temporary Protection is that it is on the whole ap-
proximated with the international law and standards;
however there are a number of challenges regarding its
further improvement, interpretation and implementa-

tion™.

Even though the externalization of the EU policies
through the Union~s enlargement with the upcoming
waves in the Western Balkans will almost certainly
mean that countries on the borders of the enlarged EU
will assume a larger burden than before as transit/ re-
ceiving countries, yet these processes have and will
encourage significant advances in refugee protection in
these countries. There will be undoubtedly protection
benefits derived from combining the process of acces-
sion with that of harmonization. By transferring ele-
ments of the EU acqui communautarie to the applicant
state, asylum determination systems are introduce
with these jurisdictions which are accompanied by
some of the fundamental safeguards common to as-

pects of the Western European practices™'.

REPUBLIC OF MACEDONIA AS A “NEW” COUNTRY
OF ASYLUM AND FACTORS INFLUENCING THE
ASYLUM SEEKING RATES

The Balkans and SEE region situated at the Europe’s
south-eastern margins have experienced particularly
intense migratory and asylum flows. These flows along
with the social movements especially on the peninsula
brought towards various social and systematic
changes. Republic of Macedonia (as the most Balkan
countries) was never immune to these mixed flows and
is known as a country that is generating a notable
number of economic migrants (most of them going in
EU and seeking “economical” asylum). However, nowa-
days (as can be seen from the figures above) the coun-
try has become at the same time a new country of asy-
lum (new receiving country), experiencing significant
rise in numbers of immigrants and/or refugees.

Factors such as violence and oppression in source re-
gions, economic conditions, political and legal context
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of neighbouring countries, as well as asylum policies in
the countries of destinations, have significant effects
on the number and the quality of the applications.

Violence and oppression in source regions, especially
after the currently emerged conflicts in North Africa
and Libya, are one of the most influential factors that
affect the increased numbers of asylum seekers. In
2011, there were 301 000 asylum applicants registered
in the EU27. It's estimated that around 90% of these
were new applicants and around 10% were repeat ap-
plicants. In 2010, there were 259 000 asylum appli-
cants. In 2011, the main countries of citizenship of
these applicants were Afghanistan (28 000 or 9% of
the total number of applicants), Russia (18 200 or
6%), Pakistan (15 700 or 5%), Irag (15 200 or 5%)
and Serbia (13 900 or 5%) . In Republic of Macedonia
the percentage of asylum seekers coming from war-
torn societies is in line with the numbers of registered
asylum seekers in the EU27- Afghanistan 58% and
Pakistan 23% of the total number of lodged asylum
applications. Another two important factors responsible
for becoming a country of migration and/or asylum are
the economic expansion of an industrializing state and
the role of a transit country. The first factor makes the
country an attractive destination for those coming from
poorer countries.® Thus countries which previously
were sending countries have now become receiving
countries, due to the increased job opportunities and
higher living standards. Even though in reality many of
the asylum seekers travel in mixed migratory flows and
many of the migrants seek “economical” asylum and as
a result abusing the asylum system; this dynamic can
not be taken as relevant when discussing about the
right to seek asylum as such®™" (due to the fact that
asylum can be claimed in case of well founded fear of
prosecution®). Further, due to the fact that the first
choice destination countries in the west have become
more difficult to reach, the complex phenomenon of
transit migration occurred. The countries affected by
these phenomena are the ones bordering the EU or
placed on the periphery of it; or those with stops en
route. Many of these countries remain places of transit,
with the stopover en route remaining just that. Taking
in consideration that the majority of the first instance
decisions brought by the respective authority for the
period from 2008 to 2011 were not rejecting, but deci-
sions/ cases otherwise closed (meaning decisions for
terminating the procedure on lodged asylum applica-
tion due to the applicant’s failure to appear on the
scheduled interview) the influence of the second dy-



namic can be clearly perceived in the case of Mace-
donia.

Country’s surrounding, meaning the asylum system
and its response towards increased number of asylum
seekers in the neighbouring countries, as well influence
on the increased number of asylum applications in one
country. According MYLA data, practically all asylum
seekers arriving in the Republic of Macedonia are com-
ing through the EU Member State Greece, through the
route “Afghanistan/ Pakistan via lIran via Turkey via
Greece”. Even though the European Union’s further in-
tegration through building the Common European Asy-
lum System (CEAS) influence towards creating com-
mon standards on determination and harmonizing the
level of human rights among the EU countries, still
produce side- effects that have negative impact on the
protection regimes. Greece is perhaps the champion in
failing to adequately respond to the Dublin Il agree-
ment™. The objective of this Regulation is to identify
as quickly as possible the Member State responsible for
examining an asylum application and prevent abuse of
the asylum procedures. Asylum seekers arriving in
Greece from Turkey, hardly have the opportunity to
seek asylum. Irregular migrants and potential asylum
seekers are routinely detained in overcrowded recep-
tion centres and in inhuman and depredating condi-
tions. They don’t receive any information regarding
their right to claim asylum in a language they under-
stand. The procedure for logging an application and the
understaffing of the relevant police office in Athens
makes submitting the application almost impossible".
Greece asylum system eventually came to standstill in
2009, leading to additional pilling up of thousands of
applications and creation of backlog. In 2011 new law
was adopted, but naturally it will take several months
before it is effectively implemented. Clearly Greece as
a neighbouring country part of the CEAS fails to im-
plement the Dublin Il Regulation, which as such is as
well confirmed with the infringement proceedings
against Greece on 31 January 2009 before the Euro-
pean Court of Justice®". Thus, failing to fully and ade-
quately implement CEAS regulations on the very border
of the European Union, becomes maybe the most rele-
vant factor for the increased number of asylum applica-
tion in the Republic of Macedonia.

In the MEP session of 15 February 2011 was concluded
that the European asylum system is not only a Greek,
Maltese, Italian or Spanish problem, that above all it's
a European one. Acknowledging at the same time that
“the decision from 21 of January by the European
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xlix

Court of Human Rights™ is a turning point and that it

sends a signal that EU must reform its asylum system”.
It was underlined the need to re-launch the debate on
a suspension mechanism to stop sending asylum seek-
ers back to countries already overloaded'.

CONCLUSION

The quest for membership in the European Union re-
sults in adopting and implementing the Union’s asylum
acqui and as such had (and still has) a significant im-
pact on the refugee protection regime in the Republic
of Macedonia. The fact that the CEAS most important
document- the Dublin Il Regulation has its own short-
comings (and further revision and development and is
needed), the accession processes however encouraged
significant advances in the refugee protection in the
country, thus initiating new amendments and im-
provements in the Law on Asylum and Temporary Pro-
tection:

. In May 2007 in the light of the need to har-
monize LATP with the 2004 Qualification Di-
rective, first amendments introduced subsidi-
ary protection and defined a person under
subsidiary protection; further introducing four
more cessation clauses (death, acquisition of
citizenship, acquisition of residence permit and
voluntary departure from the territory of the
Republic of Macedonia), which were fortu-
nately erased by the 2009 Amendments of
LATP

. In October 2008 passed another Law amend-
ing the Law on Asylum and Temporary protec-
tion (LATP) - the term person under humani-
tarian protection was replaced with the term
person under subsidiary protection, following
by changes made in the applicant’s right to
use appropriate remedy- namely the possibil-
ity of an administrative dispute against the
decisions of the first instance authority in front
of competent court.

e December 2009 third amendments of LATP
most importantly introduced: Article 9-a
»First country of asylum” based on Article 26.1

of the Procedures Directive; Article 24.2 of the



Qualification Directive envisages that resi-
dence permit for persons under subsidiary
protection must be valid for at least one year
and this provision was incorporated in Article
58 of LATP; deleted the fourth paragraph of
Article 32 LATP and amended Article 35;

Effective access to asylum procedures and fair, individ-
ual examination of the asylum applications must be en-
sured for all the asylum seekers applying for asylum in
the Republic of Macedonia. Taking in consideration the
comments from the EC Progress report and the monitor
of the NGO working in this field, the first instance au-
thority must work on improving their capacities in pro-
viding free access to the asylum procedure mostly
through providing adequate interpretation/ translation
in the interviewing phase (so there won’t be any delays
in the lawfully conducted procedure and the first in-
stance decision upon the submitted asylum applica-
tion). At the same time it must be ensured that every
asylum seeker with lodged asylum application is pro-
vided with valid identification document which will
guarantee safe and legal movement of the applicant on
the territory of the country. With resolving these “tech-
nical”, but crucial aspects of the asylum procedure, the
implementation of the ruling policies and existing legis-
lation will ensure existence of a system which safe-
guards the basic human rights of each applicant. Fi-
nally, there will be no injustices to those who have al-
ready been victimized by terrorists and other armed
groups.

Comparative experience, especially the case of Central
and Eastern European countries accession in the EU,
has shown (and it is mirrored in the case of the Repub-
lic of Macedonia as well) that “implementing the asy-
lum acqui in the less developed asylum systems of the
candidate countries raises protection problems. The
integrity of border procedures and the quality of first
and second instance decisions- taking are cases in
point. The most serious issue with respect to transfer-
ring the acqui during the transformative accession
process rests with the assessment of the gaps in pro-
tection that it allows™, though this as such requires
more deep and broader research.

At the end, if the CEAS logic of protection is accepted

elsewhere- EU should provide Macedonia as a transit

NR. 4
December 2012
PAGE 9

country with fragile and still developing institutions and
economy, with proper tools and institutional capacity
building in order appropriate refugee protection to be
provided. This is the only way how EU can at the same
time help itself with alleviating the current burden of
the increased number of asylum seekers on its Member

States.

The views expressed in the paper are not
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