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Flight and asylum

A lack of solidarity and growing populism as challenges to European domestic policy

Ingmar Zielke | Franziska Stahl

Key Points

m To date, enforcing the European asylum system has been met with only limited success. Despite acknowl-
edged difficulties, increasing pressure will in future be needed to comply with legal directives and laws. A
further task of the European Union consists in securing its borders and combating the root causes of migra-
tion beyond Europe.

m The current pressure of migration from the Middle East and Africa combined with increasing scepticism with
regard to “multiculturalism” and immigration from Islamic countries represents a major challenge to the
European Union's Member States.

m The future task of German and European policy on asylum and migration lies in striking a balance between
democratic participation in debates on refugees and migration on the one hand and responsible and ethical
conduct towards vulnerable people on the other.

m German policy must revolve around the twin aims of reinforcing the social order and the non-selective
implementation of the rule of law. To consolidate the ongoing social change requires a regulated restriction
of immigration.
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Summary

The reactions of the EU Member States to the continuing refugee and migration cri-
sis coupled with growing scepticism towards multicultural societal models reveal are
markedly different. Whereas the public debate in Germany is primarily focused on
managing the admission of asylum seekers, other EU Member States are attempt-
ing to counter the developments making recourse to constitutional means to curb of
“pull factors” but also by implementing measures in respect of refugee admission
that fall shockingly short of the demands of decency. Despite the adoption of a poli-
cy of voluntary distribution of approximately 120,000 refugees within the European
Union, weighty factors are set to continue to obstruct the harmonisation of the
European asylum system.

Several models exist to curb right-wing populist parties and movements within the
European Union, although Germany’s approaches are just as unconvincing as the
reactions of her European neighbours. While right-wing populist parties in Sweden,
France and the United Kingdom are increasingly setting the political agenda, the
shift to the right in Germany is largely taking place outside the party spectrum -
that is to say, on the streets. The central task of politicians in achieving domestic
acceptance of a large influx of migrants is the enforcement of the existing legal
framework and making a distinction in the asylum procedure between vulnerable
people and migrants. What is required, alongside moves to strengthen the primacy
of the rule of law, is a debate on the aims of and limits to immigration.

1. Introduction

In recent years, crises, wars, social inequalities and demographic trends in the
MENA region and Central Africa have resulted in an unprecedented increase in
migration, for which Europe has been insufficiently prepared and which has placed
the mutual solidarity of the EU Member States under unremitting strain.* In 2013
some 435,000 applications for asylum were submitted across Europe. In 2014 this
figure mushroomed to 625,000.2 Current forecasts place the number of applications
for asylum in Germany alone at over 800,000 in 2015.3

Given the intensity of inter-denominational and geopolitical conflicts, the fragility of
state structures in the MENA region and the projected doubling of the African popu-
lation by the middle of this century, the European Union faces a long-term chal-
lenge, to which the Member States must find coherent foreign and domestic policy
responses. While the European Union is at its external border confronted with a
moral dilemma between the need to protect refugees and the need to safeguard its
own frontiers,* significant challenges are also arising within the EU. At pan-Europe-
an level these are, on the one hand, the equitable distribution of migrants and refu-
gees in the spirit of solidarity, and, on the other, the growth of right- and left-wing
populist movements, between which an unbridgeable gulf is increasingly opening up
in respect of European asylum policy and which are contributing to domestic politi-
cal tensions, in Germany and elsewhere.®

Against the backdrop of growing scepticism towards multicultural societal models,
Islamist attacks in Western Europe and the lack of Eastern European countries'
experience with multiculturalism of the EU’s western Member States, Europe's polit-
ical elites and national populations alike are being forced to find sustainable solu-
tions to the refugee crisis. German Government officials in particular have com-
plained in the past that the distribution of refugees within Europe is divisive and
unjust and demanded a much stronger burden-sharing.®
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The following article represents an attempt to explain these "domestic” European
problems, in the first instance through an analysis of the current situation coupled
with the historical development of European asylum policy. The article then goes on
to compare the differences in the implementation of asylum policy in the EU Mem-
ber States and to assess the key obstacles that have thus far prevented the “Euro-
peanisation” of asylum policy. The second part of the analysis focuses on the chal-
lenges posed by populist parties and movements, which are gaining popularity on
the back of the refugee problem and the selective enforcement of existing legisla-
tion. Finally, possible solutions are outlined with regard to European asylum policy
and populist movements.

2. Outlining the problem
a) The failure of the Common European Asylum System (CEAS)

With the Dublin Regulation, concluded in 1990 and enacted in 1997, the interna-
tional legal foundations for the Common European Asylum System (CEAS) were
laid. The regulation followed the principle of "One refugee, one state”, intended as a
means to combat illegal migration within the EU (“no refugees in orbit”). The Dublin
procedure lays down criteria for the jurisdiction of the EU Member States over asy-
lum procedures. In principle, the Member State of first entry is also responsible for
processing the asylum application. The Dublin procedure assigns both legal and
political responsibility to the state through which the asylum seeker first enters the
EU, regards the fulfilment of its national responsibility to protect and control the
border and to prevent migrants from unobstructed passage to other states. Along-
side the harmonisation of entry regulations, these provisions are a central element
of the Schengen Agreement, which provides for the removal of checks on individu-
als at the internal borders between the contracting European countries.

Already back in the 1990s, the objective of European asylum policy went beyond
the mere establishment of national responsibility. Article 80 of the Treaty on the
Functioning of the European Union (TFEU) emphasises the “principle of solidarity” in
the “fair sharing of responsibility, including its financial implications, between the
Member States”.” The measure was aimed at the approximating quotas of guaran-
teed asylum permits alongside the enforcement of standards and the protection of
the rights of asylum seekers.® With the FRONTEX regulation of 2007/2004, the
Member States laid down the conditions for the European Border Agency. Reception
guidelines including policies for accommodation and care (Council Directive 2003/9
EC), qualification guidelines on the minimum standards for the recognition of asy-
lum seekers (Council Directive 2003/109/EC), and a Asylum Procedure Directive
(Council Directive 2005/85/EC) were successively established. At the end of the
1990s the European Union adapted the principle of non-refoulement, which prohib-
its the individual EU Member States from deporting refugees who enjoy protection
under the objective criteria of the Geneva Convention Relating to the Status of Ref-
ugees.® Contrary to the public perception of a “Fortress Europe”, both the European
Union and Germany thereby liberalised the legal criteria in favour of asylum seek-
ers, expanding the category of persons entitled to protection, as well as the recog-
nition criteria and procedures.°

Despite the creation of a pan-European refugee fund (AMIF) and the European Asy-
lum and Immigration Pact together with the EASO Office (European Asylum Support
Office), the “Europeanisation” of asylum policy over the last decades has failed. On
the one hand, the admission quotas for asylum seekers - even for those who are
seeking refuge for the same reasons from the very same states - differ widely
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between the EU Member States. On the other, the reception of asylum seekers was
limited to a few European States.!*In 2014, according to absolute figures, the five
EU states Germany, Sweden, Italy, France and Hungary were responsible for
three-quarters of all the asylum procedures in the EU. The highest application rates
by head of population (relative numbers) were recorded in Sweden, Hungary,
Austria, Malta, Denmark, Germany and Belgium. Whereas a total of 150,000 asy-
lum applications were made in Sweden, a country with just under 10 million inhabi-
tants, between 2008 and 2012, the number in Spain (with over 45 million inhabi-
tants) during the same period was only 16,260.*? Even a superficial comparison of
these figures shows that the Dublin Convention is in practice insufficiently enforced.

Whereas, in 2012, the rate of protection for Iraqi asylum seekers in Austria
amounted to 92.3%, in Denmark it was 10%, and in Greece the figure amounted to
less than 3%.!3 There were also significant differences in the provision of medical
care for refugees and asylum-seekers. Although refugee status and subsidiary pro-
tection with the related minimum provision of services are uniformly defined under
EU law, the implementation in individual cases and the humanitarian justification
for the granting of protection continue to be subject to the domestic law of the indi-
vidual nation states. State practice of granting asylum applications thus varies
accordingly.*

In the face of increasing migration movements from the MENA region and Africa,
the Dublin Convention has come in for criticism and has effectively been suspended.
First and foremost, the solidarity mechanism created by the Dublin system is insuf-
ficient: While the peripheral states are required to take in incoming asylum seekers
according to the Dublin Convention and the decisions of the European Court of Jus-
tice in the Hague, the non-peripheral states pay into a common fund which does
not, however, cover the costs of the reception of asylum seekers.'> The EU’s com-
mitments of monetary support remain vague and below the actual cost threshold, if
the peripheral states were to register all arriving refugees in line with the Dublin
Convention.

In the past, the states located on the external borders of the European Union have
tried to avoid taking in asylum seekers. For instance, Italy has intercepted refugees
on the open sea and abandoned them without consideration of their asylum entitle-
ment status. This practice was however ruled unlawful by the European Court of
Human Rights in 2012.%*¢ A second approach in several EU Member States was to
minimise the standards for acceptance. Although the official Italian standards for
asylum seekers are similar to those of Germany and include regulated claims to
asylum, accommodation, food and medical care,'’ it is in practice impossible to con-
sider it as a functional asylum system. It is for this reason that German administra-
tive courts have in the past ruled unlawful the repatriation of asylum seekers due to
the “inhumane and humiliating treatment” to which they are exposed in Italy.!®
Repatriations to Bulgaria, Hungary and Greece were also stopped due to the sys-
temic shortcomings of the respective asylum systems.*®

It can also be assumed that a lack of administrative capacities in peripheral states
such as Bulgaria, Greece and Italy are a key reason for shortcomings in the imple-
mentation of the Dublin Convention, although case-law - for example, concerning
the medical care of refugees in Italy - is in some cases very generous. However,
the Italian asylum system depends to a high degree on the financial and organisa-
tional involvement of private organisations, with the effect that the majority of asy-
lum seekers are forced to manage without government support.?® In addition, inten-
tional or unintentional failures to carry out checks on individuals, result in refugees
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and migrants being able to journey on to other states of the European Union and to
apply for asylum there.

It was due to the unequal distribution of asylum-seekers and individuals granted
asylum and a wide disparity in the standards for the reception of refugees that the
European asylum system was revised in July 2013.2! The resolutions included both
the introduction of uniform minimum conditions regarding reception, the provision
of care and access to the asylum procedure and the EURODAC regulation, which
relates to the identification of incoming migrants by means of fingerprinting and the
clarification of the jurisdiction of the Member States. The intention was to bolster
emergency aid to Member States on the external borders of the EU and to examine
the possibilities for an “emergency redistribution on a voluntary basis in all Member
States”. Agreement was reached on the posting of teams from the European Asy-
lum Support Office in the states at the EU’s external borders with the aim of sharing
the task of processing asylum applications. A further plan was to initiate a first vol-
untary pilot project for resettlement in all EU Member States. These measures are
supported by a fund promising three billion euros for the years from 2016 to
2020.%2 In addition, uniform standards were set for the integration of asylum seek-
ers into the labour market, although these are still not being uniformly implement-
ed in the Member States. Furthermore, rights for minors and the especially vulnera-
ble were defined for the first time. The European Refugee Fund has moreover set in
motion first improvements in the reception centres, in particular in Greece. At the
same time, external pressure on Greece, at least until the election of Alexis Tsipras
as Greek Prime Minister in January 2015, has resulted in a rise in the intake of refu-
gees from the previous figure of one percent to twelve percent. In addition, individ-
ual EU Member States have transposed the services to be provided to asylum seek-
ers laid down by the EU into national law. In Hungary, the asylum authorities have
since 2014 been concluding an “integration contract” with refugees and persons eli-
gible for subsidiary protection, which regulates their basic needs and services such
as accommodation, claims to education and health care.??

However, further measures adopted by the European Council in April 2015 have
fallen short of the harmonisation target.?* For instance, the European Council has
abandoned the introduction of an EU-wide system for the distribution of recognised
refugees outside the EU’s territorial borders (“resettlement”). The relocation of
120,000 refugees residing in Italy, Hungary and Greece was accepted after a
majority vote in the European Council. In the face of the gravitational pull of ethnic
and religious communities in Europe and the unwillingness of four Eastern European
EU Member States to participate in the decisions, the extent to which the decisions
will be implemented remains to be seen. Nor has the United Kingdom participated
in the voluntary scheme.?> In spite of ongoing declarations of intent to prevent peo-
ple smuggling within the European Union, not a day goes by without illegal border
crossings with the aid of organised networks.2¢

b) Long-term deficiencies of the European asylum system

Despite a potential future convergence of refugee and asylum policy, the EU Council
ruling of 22 September and some improvements which, from the perspective of the
refugees, must be welcomed, weighty factors militate against the harmonisation of
the European asylum system - at least when the standards formulated since the
1990s are applied. The reasons for this are complex.

First of all, the lack of institutional authority of the European Union will continue in
the future to hinder the implementation of asylum standards and a more equitable
distribution of asylum seekers. Even if, in contrast to the practice of the past few



A Konrad

The lack of institutio-
nal authority of the
EU will continue to
make law enforce-
ment difficult in the
future.

It is hard to see why
refugee and asylum
policy should run
counter to the trend
toward renationalisa-
tion.

Adenauer
/ Stiftung

FACTS & FINDINGS | OCTOBER 2015 | NO. 193 | 6

decades, the decisions of the European Union were to be gradually implemented,
the standards used for refugee and asylum matters will continue to be set by the
individual Member States. Although the Single Market and intra-European migration
movements have restricted the sovereignty of individual states, the territory of the
EU continues in spite of cross-border mobility to be organised at the national level.
The European Union exercises no territorial sovereignty over the Member States.
The German Federal Constitutional Court has clearly established here that the right
to grant and withhold asylum remains in the remit of the individual states.?”

Implementation at European level is complicated by a divergence of interests of the
European institutions.?® Thus the European Parliament and the European Commis-
sion, with their emphasis on the rights of asylum seekers, often represent interests
diametrically opposed to those of the European Council. The latter is often split
between the interests of the peripheral and the core states, as well as between
Western and Eastern European states.

It also appears unlikely that the refugee and asylum policy will counteract a trend
toward the renationalisation of European politics that started to set in a decade ago
and has been reinforced by the Greek debt crisis.? Finance Minister Wolfgang
Schauble recently warned against an extension of the powers of the European Com-
mission.3° A weighty factor behind the lack of Europeanisation may well lie in the
fact that the majority of Member States continue to perceive of immigration policy
as a core task of national sovereignty. The British migration expert Paul Collier
argues that the protection of national territory will often be perceived as a human
right. Accordingly the defence of national territory is given equal standing with the
right to private ownership.3!

In addition, domestic political debates and different national integration philoso-
phies, as well as national social standards remain the central driving forces behind
European asylum and refugee policy. It can admittedly be argued that the refugee
crisis has in recent years led to the development of European public awareness in
this policy field.3? However, this public awareness is often predicated on national
reservations with regard to the refugee policy of other EU states or toward the refu-
gees themselves. It is a basic matter of fact that debates on refugee policies remain
firmly in the hands of the individual nation states. German public knowledge of the
debate on refugees in Hungary or Poland is just as limited as French public knowl-
edge of German reception centres and the Konigstein quota system for the distribu-
tion of asylum seekers within Germany. A morally charged debate along the lines
that “no human being is illegal” is as unthinkable in Poland as comments concerning
the “swarms of foreigners” made by British Socialists are in Germany. Individual EU
Member States have also openly spoken out against a multicultural immigra-
tion-based society. At the same time, differences in national debate are one of the
causal factors behind the discrepancy in the implementation of the applicable laws.
Whereas, due to the public debate and the actual political implementation of repa-
triation laws, the repatriation rate in Germany is significantly below the European
average, France is trying to use rigorous deportation methods to deter potential
migrants.33

Varying degrees of administrative capacity as well as constitutional differences - in
particular in the implementation of applicable European regulations - are militating
against the Europeanisation of asylum policy, even though individual statistics bear
witness to an increasing trend toward convergence of European refugee policy.3*In
Hungary and other Eastern European countries, the social benefits on offer are sig-
nificantly lower than those enjoyed by the indigenous population.3 In light of the
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sharp rise in the numbers of refugees, the competent authorities are being over-
whelmed in many places and are hardly in a position to guarantee the protection
and care of refugees any longer. In addition, the mandates of intergovernmental
organisations such as the UNHCR are restricted, with the consequence that their
ability to intervene in support of the migrants is also limited. As a result, NGOs and
social institutions are playing an increasingly central role in the protection of refu-
gees. For example, NGOs in Greece are helping to set up shelters, providing food
and hygiene facilities, organising integration and language courses for those who
are waiting for their applications for asylum to be processed and advising refugees
in legal and social matters.3¢ Even through this is currently both necessary and cor-
rect, the assumption of responsibility for core state functions by NGOs poses long-
term questions concerning the regulatory function of the state. Where these func-
tions are not being fulfilled, comparable standards cannot even be guaranteed at
the national level and their satisfaction is increasingly dependent on the ability to
mobilise local populations.

Adding to this are the divergent economic conditions and labour market policy chal-
lenges related to the labour market in Europe. For instance, youth unemployment in
Italy is officially over 40 percent, whereas in Germany it is just over seven per
cent.? This kind of disparity gives rise to significant differences in demand for work-
ers in the respective labour markets. As a result, there are significant differences
between Member States with regard to reception conditions for asylum seekers and
their access to the labour market.3® EU directive 2013/33/EC, adopted in 2013, lays
down standards for reception and stipulates that access to the national labour mar-
ket should be granted to asylum seekers no later than nine months after submis-
sion of the application. However, implementation of the directive has met with
resistance in many Member States because, whereas they are on the one hand
interested in integrating refugees into the labour market and reducing the financial
burden of social benefits, on the other they do not want to attract additional eco-
nomic migrants.

At the end of the day, all the Member States of the European Union have a norma-
tive commitment to the principles of the Geneva Convention on Refugees of 1951.
However, this commitment applies first and foremost to the criteria that must be
met if people are to be granted protection from persecution. The treatment of the
persecuted after their acceptance as refugees is, however, not bound to any norma-
tive framework. Although negotiations between the EU Member States have in the
past revealed a high level of convergence in the criteria used in the definition of ref-
ugees, differing views regarding appropriate reception standards and constitutional
verification procedures have surfaced on many occasions.3°

3. Challenges to the integration of refugees and migrants
a) Right-wing populism

In addition to the challenges posed by the accommodation and distribution of asy-
lum seekers, increasing migration pressure has given rise to political challenges
within the European Member States. For instance, sustained and increasing migra-
tion movements have generated growing support for populist parties whose Euro-
scepticism has long since struck a chord. The refugee movements are however only
one element of an overall increase in scepticism on the part of Western European
societies toward multicultural models.*® At the same time, the reservations of right-
wing populist parties such as the Front National, the Sweden Democrats, UKIP or
the True Finns - notwithstanding all the substantive differences in the party pro-
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grammes - are being further succoured by a sceptical attitude towards immigration
and, again with differences between the individual EU states, fears of the Islamisa-
tion of Europe. In the EU, polls show that a majority of the European population
perceives of immigration as a source of enrichment for national societies. On the
other hand, the current level of immigration is considered to be too high.** Whereas
there is a high level of readiness to take in refugees on the basis of the Geneva
Convention, the admission of economic migrants through the asylum procedure is
unpopular.

Contrary to the widely-held opinion that the parties which are sceptical of integra-
tion openly base their reservations on racism, a study of the Royal Institute for
International Affairs ("Chatham House") has shown that the sceptical attitude
toward the ongoing immigration and the swelling of the ranks of extreme and popu-
list right-wing parties are in particular due to a fear of loss of cultural identity.*? Eth-
nic racism is therefore, at least in Western Europe, a marginal phenomenon; in
Poland and Hungary, however, respondents expressed the opinion that some “races
are more privileged” than others. The study further reveals that migration sceptics
are less concerned with competition on the labour market than they are with social
cohesion. Thus the perceived risk of a loss of cultural identity is given far greater
weight than other factors.*

Elsewhere it has been argued that right-wing populist movements in Europe largely
support the abovementioned principle of non-refoulement; that the majority of
them thus reject the deportation of people whose lives are at risk.** Populist right-
wing parties like the Front National in France and the Sweden Democrats have in
recent years pursued strategies in which they have significantly downplayed their
previously open aversion towards refugees and are now calling for solutions to be
found in the refugees’ respective countries of origin.*

At the same time, reservations about Islamic population groups have grown
throughout Europe. In Germany, too, the debate has moved on from questions of a
fundamental German culture to be subscribed to equally by all immigrants to a dis-
cussion of headscarves, forced marriages and Islamic honour killings. It must be
assumed that the attacks in France and Denmark have further reinforced this ten-
dency. Eastern European politicians have already made it clear that they would pre-
fer Christians over Muslims when it comes to taking in refugees and migrants,
among other reasons because the group of Muslim refugees might include “terror-
ists”.46 Czech President MiloS Zeman has stated that Islamic immigrants in particular
are for “genetic reasons” not capable of integrating into other cultures.*” The Slovak
Government too recently announced that it would not be taking in any Muslims
from Syria on the grounds that they would not feel “at home” in Slovakia.*®

When it comes to dealing socially and politically with right-wing populist parties and
movements, several strategies present themselves:%° On the one hand, politicians,
the media and society could choose to respond by excluding populist parties and
movements. The reactions to the protests by PEGIDA in Dresden suggest that sec-
tions of the political and media elites are trying to do just that. For instance, the
North Rhine-Westphalian Minister of the Interior Jager referred to PEGIDA as “Nazis
in pin-striped suits”.>° Federal Minister of Justice Maas called the protest movement
a “disgrace to Germany”.>* The advantage of such a clear disavowal is that right-
wing parties in Germany, in contrast to other EU States, have only limited prospects
of success. Only sporadically make demands hostile to the refugee cause their way
onto the political agenda of the German state parliaments. They do not feature at
all in the Bundestag.
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The perception of differences between “public” opinion and the “published opinion”
- allegedly driven by German political parties - is now being expressed in many
reader comments and letters from citizens. These are increasingly raising doubts in
the ability of politicians to resolve the current asylum crisis. Drawing a line in the
sand with regard to right-wing extremism while simultaneously reforming the Ger-
man asylum system and pursuing a consistent policy of deporting rejected asylum
seekers could serve to bridge the perceived gulf between parts of the population
and politicians.

Another approach might be the strategy of defusion, in other words, targeted dis-
traction from the actual problem.>? This strategy is, however, not very promising,
since it could disrupt general trust in politics even outside right-wing populist cir-
cles.

This category includes attempts to emphasise the economic benefits of migration,
also with regard to future demographic challenges. However, firstly, problems arise
in the quantification of the economic benefits of migration: A comprehensive study
by Frédéric Docquier, Caglar Ozden and Giovanni Peri came to the conclusion that
immigration in OECD countries during the 1990s had no significant impact on the
economic performance of the destination countries.>* Secondly, the economic argu-
ment does not address the - in the majority — cultural reservations in the face of
increasing numbers of migrants.

States such as the UK and Denmark have opted for a strategy of "adoption”,
attempting to bring some of the reservations of the populist parties into the main-
stream.>* While this approach does incorporate some of the criticisms expressed by
right-wing opinion, it might at the same time lead to a significant increase in an
atmosphere adverse to immigration among swathes of political and social groups
through the political legitimisation of what were originally populist views.

It therefore follows that strategies of engagement and interaction will in the first
instance continue to offer the greatest prospects of success. Both approaches take
place primarily at the local level and try to tackle the fears and reservations of both
the local population and the asylum seekers themselves. Increasing the interaction
between various social groups could lead to a significant reduction in mutual resent-
ment.>> One might suggest that legitimising political action in refugee and migration
policy is built through interaction.

At the same time, the strategy of local interaction cannot replace the answering of
basic questions on migration and asylum. If migratory pressure on Europe should
become constant, a central future challenge will be to strike a balance in absorption
policy between “enlightened elitism” and “integrative democratisation”. Essentially it
boils down to the tension between the internationalisation of political and economic
decision-making spaces in the course of globalisation, in which the primacy of terri-
toriality is increasingly giving way, and sovereign national identity spaces for which
the territoriality imperative still holds sway.>® An enhanced understanding between
European elites could define the implementation of measures in the area of refugee
and asylum policy and thereby circumvent individual national reservations.>” How-
ever, risk arise where elites over-reach in matters of asylum and refugee policy: On
the one hand, a stronger European dimension runs counter to the individual nation-
al reservations about issues of asylum policy. On the other, it risks deepening the
alienation between the political and economic elites on the one side and the nation-
al populations on the other.
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b) The inadequate implementation of laws, taking the example of Germany

The challenges which arise in the fight against right-wing populism also affect the
respective domestic politics of the nation states. The example of Germany shows
that resentment emerges when national law is not or cannot be implemented. In
comparison to other European countries, the attitude of the German population to
migrants is positive. According to a survey of the Allensbach Institute in 2014,
87 percent of Germans considered civil wars to be a legitimate reason for refugee
movements. Two-thirds of those polled also voiced a desire to support refugees
personally.>® Another study has shown that the German population has a more posi-
tive attitude towards immigration than their British and French counterparts.>® How-
ever, the number of respondents expressing support declined significantly last year,
even though the majority of those polled were still highly supportive of the provi-
sion of aid for refugees under the terms of the Geneva Convention.®°

The reasons are varied but are also based on reservations with regard to liberal leg-
islation and interpretations of German refugee law, in particular on the part of indi-
vidual German states. Only about one-tenth of the rejected asylum seekers actually
leave Germany.5! The criticism levelled at the abuses of German asylum law is justi-
fied - although the causes are more complex than is publicly perceived.

First of all, the repatriation of rejected asylum seekers fails due to practical consid-
erations. The personal details of asylum seekers are often untraceable, so that the
origin of the applicants remains unclear and the persons in question cannot be
deported. The decentralised accommodation of refused asylum seekers makes it
difficult to repatriate people from safe countries of origin. Individual deportations
are also made more difficult at a practical level by the refusal of individual carriers
to transport asylum seekers whose deportation has been ordered. For these rea-
sons, states such as Switzerland have significantly curtailed the benefits they offer
anonymous asylum seekers. Since 2008, individuals whose applications for asylum
have been definitively rejected have also been excluded from receiving social bene-
fits and may apply only for emergency assistance.®? Similar arrangements are in
place in Denmark. In Italy, in the event of a negative decision, social security pay-
ments are terminated after a six-month period during which an appeal may be
lodged against the decision.® In the UK, the benefits paid out to tolerated failed
refugees are significantly lower than those of the applicants. Moreover, tolerated
refugees must demonstrate that they are destitute and cannot finance their own
departure. In Hungary, individuals whose deportation has been ordered are taken
into custody.®*

In Germany the Federal Constitutional Court has significantly increased the entitle-
ment of asylum seekers to state benefits.®> For instance, any consideration of cut-
ting monetary benefits to asylum seekers from safe countries of origin is subject to
constitutional limits.®® The European Union has moreover restricted the right of
nation states with regard to the detention of illegal migrants and issued a directive
instructing Member States to facilitate for refugees’ and asylum seekers’ access to
the labour market.%”

German politicians have responded to the poor enforcement of legislation by
amending it and have liberalised the right of residence for asylum-seekers - in a
manner completely in line with European case law. The rates for asylum seekers
were increased in 2012. They are now only marginally below those of the German
social welfare standard and come into full alignment after a residence period of 15
months. The legal measures have thus far also applied to tolerated refugees whose
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asylum application has in the first instance been rejected. Moreover, the residence
requirement has been relaxed and integration into the labour market for asylum
seekers and tolerated refugees made easier. Asylum seekers may now take up
employment in Germany after a stay of three months, and the period during which
any job must first be made available to a German national or a foreign national with
equivalent rights is limited to fifteen months.%8 This approach reduces the depen-
dency of these groups of individuals on state welfare benefits and furthers their
integration.®®

The adaptation of asylum law makes sense for many reasons. On the one hand,
asylum seekers can benefit from the fruits of their labour (even if integration into
the labour market is often more difficult than German business leaders suggest)
and, once they have a taxable income, are no longer dependent on state benefits.
Moreover, the situation, in particular the life of an illegal or semi-legal alien, is diffi-
cult to bear for many asylum seekers.

Nevertheless, parts of the German asylum system remain opaque, particularly with
regard to migration from the western Balkans, the implementation of statutory
deportation laws and the extension of individual benefits. The European Union has
recently criticised Germany's deportation practice.”® The Bavarian initiative to
declare Kosovo, Montenegro and Albania as safe countries of origin was rejected by
a majority until the refugee summit on 24 September.”! It was also for this reason
that the six western Balkan countries accounted for just over 50 percent of applica-
tions for asylum in the first quarter of 2015. In March 2015 an increase of almost
3,000 percent in the number of Kosovan nationals seeking asylum was recorded in
comparison to March 2014, and the number of Albanian nationals seeking asylum
rose by over 300 percent. And yet, the overall asylum recognition rate for these
states is currently between 0.2 (Albania) and 0.4 per cent (Kosovo).”? At the same
time, France declared Albania a safe country of origin, whereupon the number of
Albanian asylum applications submitted in France decreased. However, whether it is
actually possible to achieve the desired deterrent effect by declaring the countries
of origin of prospective migrants to be safe is highly questionable, especially as in
Germany an asylum procedure is available even to migrants from safe countries of
origin.

German policy blurs the distinction between asylum seekers and migrants, refugee
movements and immigration, in order to avoid morally difficult decisions.” The low
level of deportation of asylum seekers whose applications have been rejected can
therefore be blamed on a lack of political will. The failure to implement the law has
been the result on the one hand of the negative attitude towards “inhumane”
deportation practices that prevails in the responsible German states. On the other
hand, opinion-leaders of civil society and politics openly reject the premises of Ger-
man and European asylum law. Interest groups such as ProAsyl and church associa-
tions are campaigning fiercely for the right to remain also for rejected asylum seek-
ers. Even if the number of rejected asylum seekers who enjoy the protection of
church asylum is relatively low, the practice is representative of the lack of willing-
ness of socially relevant organisations to implement the applicable legislation.”
Interior Minister Thomas de Maiziére has rightly urged the Protestant Church in
Germany (Evangelische Kirche Deutschlands - EKD) to show more restraint on
political issues. Moreover, through selective reporting, German media are also help-
ing to muddy the waters with regard to German asylum law.”®

Even more significant is the blatant tendency of various state governments in Ger-
many to bend asylum law. For instance, Schleswig-Holstein and Thuringia decided
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in 2014 to enforce a halt to winter deportations for all asylum seekers, even though
the individuals concerned included many migrants from the countries of the West-
ern Balkans whose refugee recognition rate is minimal.”® Moreover, states with a
Social Democratic/Green coalition government are considering granting asylum
seekers a work permit from the first day of residence. These Red/Green states have
in the past successfully appealed for a change to the principle of benefits in kind in
favour of cash payments to asylum seekers.”” At the same time, human rights
organisations and regional politicians have based their case on a highly selective
interpretation of the law. While the right of appeal of asylum seekers whose appli-
cation has been rejected by the court of first instance is often emphasised and
exploited to the full, deportations are at the same time rejected.

It is doubtful whether the compromises reached at the summit of the federal states
at the end of September will lead to a real improvement in the inadequate practice
of deportation, all the more so because other questions are now being asked con-
cerning the possibility of upholding the constitutional nature of German asylum law
in the face of the influx of migrants. Decisive changes proposed by the Ministry of
the Interior, such as the “airport procedure” to avoid that ineligible migrants are
refered to primary reception centres and to withdrawal funding for the journey and
return tickets for candidates who clearly do not have a case, have been diluted.”®
Given their poor record of implementation to date, whether individual federal states
will comply with the demands for quicker deportations remains to be seen.”®

On the other hand, business representatives have also made it clear that they have
an interest in a liberal interpretation of asylum legislation. German industry is pur-
suing its self-interest with its demands, while refusing to enter into a discussion of
the social consequences. Thus, the majority of German managers believe that the
upper limit of sustainable refugee and migrant reception has not yet been reached
and rejects the interception of refugee boats.® Representatives of the Ministry of
the Interior have however stressed that a high number of asylum seekers cannot
immediately be integrated into the labour market. Figures from Denmark show
that, only one in four of the refugees taken in between 2000 and 2003, is now in
employment.8 Gunnar Heinsohn has pointed out that the performance of students
with an immigrant background is increasingly lagging behind compared to their
local counterparts and has appealed to politicians not to march to the tune of the
short-term interests of German business leaders.8?

Domestic political approaches to the issue of asylum with the stubbornly high num-
ber of migrants without any prospect of asylum or subsidiary protection is prevent-
ing a potentially higher intake of refugees from crisis and war areas, for example,
through controlled resettlement programs. On the other hand, the intake of eco-
nomic migrants is undermining the social consensus regarding the admission of vul-
nerable civil war refugees from the MENA region. The right to stay in Germany is
often not reflective of the status of asylum seekers as refugees. The focus is instead
on the “economic benefit”, even of rejected asylum seekers.83

The rejection of elements of deterrence such as those used in the United States,
Canada or Australia has its origin in the human rights principles of the European
Union, the case-law of the European Court of Human Rights and of the German
Constitutional Court, and the poor implementation of existing legislation by the
individual German states. Consequently, in Europe this has strengthened the “pull
factors” for migration from Africa and the MENA region. This is particularly true of
Germany and Sweden, which, by contrast with the practices of their neighbours,
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have previously decided to extend the government services offered to asylum seek-
ers.®*The liberal German asylum practice has recently been criticised by Albanian
Interior Minister Tahiri, who sees it as one of the principal reasons for the brain
drain of skilled workers from Albania.®> The prime ministers of Kosovo and Serbia
have also expressed reservations concerning the “pull factors” of the German asy-
lum system. Moreover, the High Commissioner for Refugees of the United Nations,
Antonio Guterres, does not regard the disproportionately heavy burden on Germany
and Sweden as indefinitely sustainable.®® If the migration pressure continues, this
will also raise the question of how long-winded constitutional asylum procedures
can be sustained in the long term.

4. Conclusions and recommendations
a) CEAS

Measured against the objective laid down in the Treaty of Amsterdam of an asylum
policy characterised by solidarity, the refugee and migration policy of the European
Union has fallen far short of expectations. Ultimately, the way states deal with asy-
lum shows that, notwithstanding the existence of European standards, national pol-
icy still takes precedence over pan-European measures. The reasons for the failure
of European asylum policy are complex. The “race to the top” practiced by Germany
and a few other states - that is to say, the extension of the rights even of rejected
asylum seekers - is understandable from a domestic political and legal perspective
but threatens to reinforce the dichotomy in European asylum policy between attrac-
tive destination states and countries with minimum standards of care for refugees.

A quota system for distributing refugees in Europe aspired to by various sides offers
a compelling solution only at first glance. Member States such as Germany would in
practice be preferred due to the differences in the actual standard of living, govern-
ment benefits and legal conditions on offer and to the diaspora already to be found
there. It can be assumed that refugees will continue to make every effort to stay or
to reach in their destination country of choice. What would then be required would
be transfers within the EU, which have to this day a poor record of enforcement.
Any quota-based distribution of asylum seekers between the Member States would
not automatically lead to an improvement in those states in asylum procedures and
reception conditions. The national asylum standards would therefore need to be
aligned with each other at the European level rather than on the level of national
social welfare standards. But this would appear unrealistic due to the divergent
developments in the European Member States, and it would have to go hand in
hand with a partial curbing of the sovereignty of national parliaments and courts.

National reservations about a pan-European regulation of the asylum system mean
that the European Parliament and the Commission will in the future play a subordi-
nate role. The limited intervention rights of supranational institutions are putting a
brake on the harmonisation of the CEAS, especially as the Dublin system offers few
incentives for peripheral EU states to reduce the permeability of national borders.
The current practice involves the potential risk of at least partial suspension of the
Schengen Agreement.®’

The quoted statistics have also made it clear that reservations concerning the
intake of refugees are by no means merely based on monetary considerations, but
that cultural factors are equally important. The redistribution of funds will therefore
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not be sufficient in and of itself to compensate for varying levels of readiness to
integrate migrants. It must be conceded that the relocation programme, coupled
with the simultaneous implementation of the registration policy by Italy and
Greece, offers an initial approach to the solution of the refugee distribution prob-
lem. However, its rejection by several EU states means that this remedy remains
limited to a long-term quota system, especially as intra-European migratory move-
ments of refugees cannot be ruled out even after relocation.

In light of the developments, a solution to the refugee problem outside the Europe-
an Union might also be rendered possible by moves to strengthen the EU's foreign
policy. More attention needs to be paid at the same time to the transit routes and
the situation in the countries of origin. Given the lack of solidarity within Europe,
reception centres in North Africa for the processing of asylum applications and a
robust fight against the smugglers are a common denominator on which some of
the EU States can agree.® The EU-Africa summit in Valletta in November and the
inclusion of the Khartoum and Rabat process for the stabilisation of the conditions
giving rise to refugee movements and the fight against traffickers in Africa could be
another approach.® What is of increasingly crucial importance here is the need to
exert pressure on the African governments to fulfil their responsibilities in the fight
against the traffickers.

Development cooperation of the European Union in the Middle East should be
stepped up to improve the conditions in the Jordanian, Lebanese and Turkish refu-
gee camps. However, the lack of willingness to comply with the obligations from the
Syria donor conference shows that the EU has implementation problems here too.
This does not, however, mean that the European institutions must remain inactive.
The supervision of reception conditions could in the long term lead to a more
humane way of dealing with refugees. The EU can also intervene to provide support
for the setting up of reception centres in Eastern Europe. The EU fund for asylum
policy can also be used to improve medical care. At the same time, the European
institutions, in particular the Commission, should continue to exert pressure on the
Member States to bring about the desired Europeanisation of the asylum criteria.
Consideration should also be given to making the European asylum system more
flexible. In view of the negative attitude of certain Eastern European states and the
humanitarian crisis in the MENA region, the prioritisation of the admission of Chris-
tian refugees should not be considered a taboo subject. The European Council can
coordinate the designation of safe countries of origin, even if an agreement on the
grounds of the demand of the European Court of Justice for the approval of the EU
Parliament places obstacles in the path of implementation of a common list.°° The
European institutions represent an appropriate discussion forum for the in part
divergent standards of government provision contained in the individual asylum
systems.

The effects of sanction mechanisms are, however, limited. For example, the imposi-
tion of sanctions on Greece in the form of a reduction in financial aid will do nothing
to kindle the enthusiasm of Greek politicians and the Greek people for the imple-
mentation of European standards and directives. If, in spite of relocations within
Europe and the support of Italy and Greece in the registration of asylum seekers,
the trade in people smuggling into Northern Europe should remain as brisk as it
currently is, consideration must be given to the partial reintroduction of national
border controls along with the “airport procedure” in border transit zones proposed
by the Ministry of the Interior. There should also be a readiness to countenance the
supension of the visa liberalisation regime for the western Balkan States as a move
of last resort.



A Konrad

/ Stiftung

Right- and left wing
populism must be
opposed by a robust
and non-selective
application of the rule
of law.

Any society-wide
debate must identify
the advantages and
disadvantages of
migration.

Adenauer

FACTS & FINDINGS | OCTOBER 2015 | NO. 193 | 15

b) Populism

The core problem in German asylum policy is the selective implementation of exist-
ing legislation. The lack of political will to exploit the legal framework of German
asylum law when it comes to repatriation continues to play a key role. It is the
presence of migrants on the territory of the Federal Republic and not the recogni-
tion of their entitlement to protection which is decisive in respect of whether or not
they are allowed to stay in Germany. As long as the law is placed at the heart of
policy and the debate within society, the most promising approach would be to draw
clear lines in the sand to demarcate the state from both the left and right of the
political spectrum. This means that law and justice must take precedence over the
moral criteria by which church groups and some state governments are acting. The
current blurring of the distinction between refugees and migrants may be right from
a humanitarian point of view since, in the case of migrants from dictatorial African
countries, these criteria often also become blurred. However, the legal distinction
needs to be maintained because this is the way to ensure in the long term that vul-
nerable refugees are accepted by society. For politicians, this means promoting the
cause of rightful asylum claims and acting decisively to counteract attempts to
undermine existing laws. Here, the Federal Government should send a clear signal
that monetary assistance to the federal states also depends on the enforcement of
existing legislation. Changes in the law will do nothing to reinforce the obligation to
leave the country if they are ignored at the level of the individual state govern-
ments.

Finally, what is needed is an open debate regarding the future social challenges
posed by refugee movements and migration. An honest debate must include the
recognition that Germany has a significantly less onerous refugee burden to bear
than Jordan, Lebanon, Turkey and other countries in crisis regions. It should be
emphasised that the majority of migrants in Germany come from countries in the
European Union. In addition, an open debate would highlight the opportunities pre-
sented by migration from outside Europe in the context of demographic change in
Germany. Moreover, the admission of a relatively large community can consolidate
trade relations with the regions of origin, strengthen foreign policy by providing
access to relevant actors in the countries of origin and, in the long term, give rise
to a well-trained class in the countries of origin whose attach high importance to
contacts to their former country of refuge.®!

On the other hand, it should be made clear that immigration via the asylum system
presents greater problems for integration into the labour market than the practice
of targeted recruitment from “classic” immigration countries. The debate must also
feature the identifcation of economic “pull factors” in Germany and the simultane-
ous reduction in monetary benefits for asylum seekers and tolerated refugees in
states such as the UK and Denmark. The former Commissioner for Foreigners of the
Berlin Senate, Barbara John, has described Germany's generous asylum standards
as “globally unique”.®21In the light of this claim it is questionable whether other
European societies, with their different forms, will want to follow Germany's lead
when it comes to the issue of asylum. Furthermore, the absorption of hundreds of
thousands of migrants will do nothing to resolve the structural problems of the
Western Balkans, Africa and the MENA region; instead, a “brain drain” of young
people could have a negative impact on development in the countries of origin.®3

At the same time the public debate must not shy away from discussions of the
long-term effects of social diversity brought about by immigration. A permanently



A Konrad
Adenauer
/ Stiftung

Consideration must be
given in the medium
term to the managed
limitation of the
absorption of mig-
rants — similar to the
points system opera-
ted in the US and
Canada.

FACTS & FINDINGS | OCTOBER 2015 | NO. 193 | 16

unregulated immigration practice might for instance have an impact on social
cohesion. Lack of cohesion could in the long term lead to a decrease in the level of
willingness to fund a generous welfare state.®* Paul Collier has even gone so far as
to describe as an “impossible trinity” the combination of an open door policy and
multiculturalism with the provision of social benefits. Thus, long-term uncontrolled
migratory pressure might undermine historical norms of cooperation. Moreover,
conflicts from regions with a less well developed democratic constitution would have
an impact on the functionality of the host society.®® If the social changes are to be
successfully absorbed, consideration must be given in Germany too to a regulated
limitation of the numbers of refugees with justified asylum claims.
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