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FOREWORD

In May 2011, the HRRC published the Rule of Law for Human Rights in the ASEAN Region: A Base-line
Study, the first regional study on the rule of law. This ground-breaking report presented a snapshot of the
legal landscape on rule of law in the context of human rights in each of the ten Member States at that time
and provided a comparative assessment on the overall implementation of the rule of law in ASEAN.

Five years on, the ASEAN regional landscape is rapidly transforming as it embarks on a path towards
integration as an economic, political and cultural community. Significant milestones that mark a stronger
commitment to the rule of law in the region have been reached. This includes the unanimous adoption of
the ASEAN Human Rights Declaration in November 2012 and the formal establishment of the ASEAN
Community on 31 December 2015. Moreover, the past five years have brought considerable changes in the
local landscape for each Member State. With this milieu, the time is undoubtedly ripe to revisit the state of
the rule of law in the region and update the 2011 Baseline Study.

In this light, the HRRC and Konrad Adenauer Stiftung are pleased to present the Update on the Rule of Law
for Human Rights in ASEAN: The Path to Integration. The present Update analyses legislative and substantive
changes that have taken place in the ten ASEAN Member States since 2011 and whether changes support
or detract from ASEAN’s vision of becoming a “rules-based” community. The study further considers how
the process of ASEAN integration has influenced activity toward the creation of stronger legal institutions
within ASEAN Member States.

This study would not have been possible without the unflagging dedication of our country rapporteurs, lead
researcher, advisors, and editors, to whom we express our highest gratitude. We would also like to express
our appreciation to the University of Indonesia, WSD Handa Center for Human Rights and International
Justice, and East West Center, for generously supporting the endeavours of the HRRC.

It is our hope and expectation that this Update would spur further discussions, in-depth research and
empirical analysis on this important subject, and encourage policy-makers and leaders to address the gaps
reported. Ultimately, we hope this study would provide a vital contribution towards enhancing rule of law
in the region, consistent with the ASEAN Community Vision 2025 of a community that thrives in a “just,
democratic, harmonious and gender-sensitive environment in accordance with the principles of democracy,
good governance and the rule of law”

Jakarta, June 2016

Harkristuti Harkrisnowo
Acting Executive Director
HUMAN RIGHTS RESOURCE CENTRE
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LIMITATIONS OF THE STUDY

This descriptive study on the rule of law for human rights in ASEAN is not an attempt at a
comprehensive empirical survey of the situation in ASEAN States. Such a study would have
been impossible given the limitations of time and resources available to the researchers and
to the Centre. Rather, it provides a compilation, categorization and analysis of the published
material relevant to the subject, as well as some empirical analysis of the trends identified in
those sources.

It is important to note that researchers could only work with materials that are in fact
published and made widely available. Whilst they did endeavour, in so far as was possible, to
seek feedback from Member State government officials on facts reported, confidential reports
and undisclosed statistics held by various government departments are obviously not included
unless they were unconditionally made available to the researchers.

The objective of this study was to gather, analyse and assess the depth of information available,
both the causes and the impact of legislation relating to rule of law for human rights in each
ASEAN country, with a view to providing a comprehensive, objective assessment of the
situation as revealed through published literature. Where reports have been made available
by State and quasi-State agencies to the researchers, every effort has been made to incorporate
them. However, researchers were not obliged to contact such agencies in pursuit of data that
are not publicly available.

\Y;
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Update on the Rule of Law for Human Rights in
ASEAN: The Path to Integration

I. INTRODUCTION

In 1967, the founding States of the Association of Southeast Asian Nations (ASEAN) came together to sign
the ASEAN Declaration (Bangkok Declaration),' establishing an association of States in Southeast Asia.? It
has been almost 50 years since the declaration. The ASEAN region is now a vibrant and diverse space in the
world. As of 2014, its total land area of more than 4.4 million square kilometres is home to a population of
over 622 million people.® Its total population creates the world’s third largest market, after China and India.
If it were one economy, it would be the seventh largest in the world and could be the fourth largest by 2050
if trends continue.’

The ASEAN region is by no means monolithic. Economies are at different growth stages, gross domestic per
capita figures vary across countries, and the standard deviation in average incomes is more than seven times
that of European Union Member States. The diversity extends to culture, language, and religion, amongst
others.® Several political regimes abound, from States under military rule and monarchical rule, to one-
party, communist systems, to countries that maintain hegemonic-party regimes, but that are not liberal, and
to unconsolidated liberal democracies. Attempts to explain regime change and continuity using existing
perspectives do not encompass the region’s diversity.”

From its beginning, the promotion of “regional peace and stability through abiding respect for justice and
the rule of law” in the relationship between countries of the region and adherence to the principles of the
United Nations (UN) Charter were amongst ASEAN’s avowed aims and purposes.® The rule of law was part
of the ASEAN States’ imagination for an ASEAN region.

To foster thinking about the state of the “rule of law for human rights” in the ASEAN context, the Human
Rights Resource Centre (HRRC) undertook a baseline study to inventory its status in 2010 (hereinafter, 2011
Rule of Law Baseline Study). This was viewed as crucial in having evidence and literature-based support on
the rule of law’s connection with human rights. It included how each ASEAN Member State defined and

1 The Asean Declaration (Bangkok Declaration), Bangkok, 8 August 1967.

2 Theterm “Southeast Asia,” as used in this Synthesis, and in the succeeding country reports, means the territories of the ASEAN
Member States and the region that the Member States comprise.

3 ASEAN Stats, ‘Selected basic ASEAN indicators: as of August 2015, ASEAN, http://www.asean.org/storage/2015/09/selected
key indicators/Summary table as of Aug 2015.pdf(accessed 1 May2016).

4 ‘ASEAN infographics: population, market, economy, ASEAN UP, http://aseanup.com/asean-infographics-population-market-
economy/ (accessed 1 May 2016).

5  ‘ASEAN Economic Community: 12 Things to Know; Asian Development Bank, 29 December 2015, http://www.adb.org/features/
asean-economic-community-12-things-know (accessed 1 May 2016).
6  Vinayak HV, Fraser Thompson, and Oliver Tonby, ‘Understanding ASEAN: Seven things you need to know; McKinsey & Com-

pany, May 2014, http://www.mckinsey.com/industries/public-sector/our-insights/understanding-asean-seven-things-you-need-to-
know (accessed 1 May 2016).

7 Gomez, James, and Robin Ramcharan, ‘Democracy and Human Rights in Southeast Asia; Journal of Current Southeast Asian Af-
fairs,vol. 33,n0.3(2014):3-17,p. 9.

8  Supranotel.
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interpreted the “rule of law” and its relationship with “human rights,” amongst others.

The study, finalised and published in 2011, provided a snapshot of the state of knowledge about the rule
of law at the time based on a range of sources. It was a country-by-country analysis of the state of “rule
of law for human rights” in the 10 ASEAN Member States and a comparative assessment of its overall
implementation.’

In view of the significant milestone of the launch of ASEAN integration in 2015, it is now appropriate
to undertake an update of the earlier study. We have employed the same main strands of categories and
methods to arrive at conclusions as the earlier study in our update. This research aimed to:

1. Consider whether individual Member States’ commitment to establish and maintain the rule of law
was being upheld; and

2. Analyse legislative changes that had taken place in the ASEAN Member States and whether they
supported or detracted from ASEAN’s vision of a rules-based community.'

This Synthesis presents the findings of the study. Part I introduces the research. Part II looks at the concept
of the “rule of law for human rights” as used in this study. Part III outlines the ASEAN Member States’
commitments to upholding the rule of law and each State’s understanding of the rule of law. Part IV presents
the overall findings through country practices relating to the central principles of the “rule of law for human
rights” In the process, we considered whether State commitments with regard to the rule of law are upheld.
Legislative changes are also highlighted. Part V sets forth the progress toward establishing a rules-based
community and the strengthening (or weakening) of legal institutions. Finally, Part VI imparts some
conclusions.

A. Rule of Law in ASEAN: From Rhetoric to Binding Obligations

Although the Bangkok Declaration contains no mention of human rights, the concept of the rule of law is
deeply entrenched in ASEAN’s genetic make-up. The rule of law was initially seen as a means to achieve
regional peace and security.

Nearly 10 years ago, the ASEAN Charter reiterated adherence to the rule of law in the preamble and declared
“[t]o strengthen democracy, enhance good governance and the rule of law, and to promote and protect
human rights and fundamental freedoms, with due regard to the rights and responsibilities of the Member
States of ASEAN,"! as a purpose of the regional body.

9  Mahdev Mohan, ‘Synthesis, in David Cohen, Kevin Tan Yew Lee and Mahdev Mohan (eds.), Rule of Law for Human Rights in the
ASEAN Region: A Base-line Study (Jakarta: Human Rights Resource Centre, 2011), p. 21-22.

10 Two additional questions guided this update: (1) What progress has been made toward establishing a rules-based community
of shared values and norms in ASEAN, bearing in mind the legislative and substantive progress in establishing the rule of law in
ASEAN Member States?; and (2) How has the process of ASEAN integration accelerated activity toward the creation of stronger
legal institutions within ASEAN Member States (ifat all)?.

11 Charter of the Association of Southeast Asian Nations, Chapter I, Article 1(7).

2 Update on the Rule of Law for Human Rights in ASEAN:
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In addition, it stated that ASEAN and its Member States should act in accordance with the principle
of “adherence to the rule of law, good governance, the principles of democracy and constitutional
government.”'? The ASEAN States, in spite of initially treating the rule of law as a means to achieve regional
peace and security, transformed it to a destination in its own right, a matter that should be attained through
the ASEAN Charter.

This commitment to the rule of law was restated at the crossroads when ASEAN decided to embark on
integration in order to form an ASEAN Community by 2020. The ASEAN Member States, “[c]onscious that
the strengthening of ASEAN integration through accelerated establishment of an ASEAN Community will
reinforce ASEAN’s centrality and role as the driving force in charting the evolving regional architecture,”
accelerated the community’s birth to 2015."

Aspirations for the rule of law are part of ASEAN as a regional organisation. The region moved from soft-law
declarations involving the rule of law to the inclusion of the concept in binding treaty such as the ASEAN
Charter. The ASEAN Charter, which endowed it with international legal personality,'* proclaimed the rule
of law. There are also other documents, such as the “Roadmap for an ASEAN Community (2009-2015)” and
“ASEAN 2025: Forging Ahead Together,” that reaffirmed the commitment to rule of law. The ASEAN Way”
is to follow a road espousing the rule of law.

B. Assessing the Rule of Law

The ASEAN region provides cases to study the rule of law as an established commitment of States. Scholars
have endeavoured to study the rule of law at the regional level in other sub-groupings.” Individual Asian
States had also been the subject of observations, as authors voice out Asian perspectives and discourses on
the issue in works edited by Peerenboom and Spitzkatz, for instance.'®

In Southeast Asia, scholars have traditionally viewed the rule of law as not a unifying concept amongst States,
despite invocations in the Bangkok Declaration, but as a protean one. Asian discourses have characterised
the countries as typifying competing notions of the rule of law."”

12 Id.,ChapterI, Article2(2)(h).
13 Roadmap foran ASEAN Community (2009-2015), p. 5.
14  Supranote 11, ChapterII, Article 3.

15 Illustratively, in Northeast Asia, Ohnesorge made the case that Asia is considered an exception to the general rule requiring the
rule of law for sustained economic growth. Randall Peerenboom, ‘Law and Development of Constitutional Democracy in China: Prob-
lem or Paradigm?’ 19 Colum. J. Asian L. 185, citing John K.M. Ohnesorge, “The Rule of Law, Economic Development and the Develop-
mental States of Northeast Asia, in Christoph Actons (ed.), Law and Development in East and Southeast Asia (London and New York:
Routledge Curzon, 2003).

16  See, generally, Randall Peerenboom (ed.), Asian Discourses of Rule of Law, Theories and Implementation of Rule of Law in Twelve
Asian Countries (London, New York: Routledge Curzon, 2004); Marc Spitzkatz (ed.), Rule of Law: Perspectives from Asia (Singapore:
Konrad-Adenauer-Stiftung, 2013).

17 Supranote 9, p. 8, citing Michael Neumann, The Rule of Law: Politicizing Ethics (2002), Cass R. Sunstein, Designing Democracy:
What Constitution Do (2001), and Abhisit Vejjajiva, The Policy Statement of the Council of Ministers to the National Assembly (2008).
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Conceptually, there have been several metrics used to measure the rule of law, such as the UN Rule of Law
Indicators,'® the World Justice Project’s Rule of Law Index," and the Millennium Challenge Corporation’s
indicators.”® Other measures flourish.”’ Indeed, the so-called “rule of law era” has given rise to multiple
indicators. Approaches to concepts and measurements differ, but notably, the indicators are highly correlated
with each other and there is convergence.”

The indicators of the 2011 Rule of Law Baseline Study (see Annex 1) were drawn from the broadly accepted
UN definition of the rule of law, and used the binding ASEAN Charter and related developments as spring-
boards for analysis. It identified principles of the “rule of law in relation to human rights in ASEAN,”* which
are both formal and substantive.

IIl. OVERVIEW OF ‘RULE OF LAW FOR HUMAN RIGHTS’

A. The Concept of Rule of Law

The “rule of law” definition in this study, used in the earlier report as well, is that of former UN Secretary-
General Kofi Annan, who described it as a concept that refers to “a principle of governance in which all
persons, institutions and entities, public and private, including the [S]tate itself, are accountable to laws that
are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with
international human rights norms and standards.**

The UN rule of law definition’s linguistic backbone consists of the UN Charter and the “four pillars of
the modern international legal system: international human rights law; international humanitarian law;
international criminal law; and international refugee law.” It also includes UN human rights and criminal
justice standards developed in the last half-century.”

18  United Nations, The United Nations Rule of Law Indicators: Implementation Guide and Project Tools (New York: United Nations,
2011),p.67,v,vi,4-5.
19 ‘WJPRule of Law Index 2015, World Justice Project, http://worldjusticeproject.org/rule-of-law-index (accessed 1 May 2016).

20 ‘Rule of Law Indicator, Millennium Challenge Corporation, https://www.mcc.gov/who-we-fund/indicator/rule-of-law-indicator
(accessed 1 May 2016).

21  See,generally, Pim Albers, ‘How to measure the rule oflaw: acomparison of three studies, http://www.coe.int/t/dghl/cooperation/
cepej/events/OnEnParle/Albers251007.pdf (accessed 1 May 2016): “An alternative categorization is described by Samuels (2006),
"Rule of law reform in post conflict countries’ (World Bank paper), Washington. In this article, rule of law reform projects (for post
conflict countries) are broken down in five categories: (1) human security and basic law and order, (2) a system to resolve property and
commercial disputes and the provision of basic economic regulation, (3) human rights and transitional justice, (4) predictable and
effective government bound by law and (5) access to justice and equality before the law (p. 14).

22 Versteeg, M. and Ginsburg, T., ‘Measuring the Rule of Law: A Comparison of Indicators, Law ¢ Social Inquiry, 2016, p. 1.
23 Supranote9,p.12.

24 UN Security Council, The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies: Report of the Secretary-Gener-
al to the Security Council, S/2004/616, 23 August 2004.

25 Id.,at32.

4 Update on the Rule of Law for Human Rights in ASEAN:
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The 2011 Rule of Law Baseline Study discussed the different definitions of the “rule of law;” the ensuing
debate, and related underlying concepts. The reasons for using this UN definition were expounded in the
report.”® The State is the agency put to task on questions of rule of law. The UN definition, widely used and
often linked to State-building efforts, provided a foundation for indicators.”

B. Rule of Law in Human Rights Law

1.  Rule of Law in Universal Human Rights Instruments and Treaties

In 1948, the UN Declaration of Human Rights contained in its preamble a clause that, “it is essential, if man
is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that
human rights should be protected by the rule of law.* This made clear that the other human rights listed
in the declaration should be equally grounded on rule of law, and their violations should be guarded by the
rule of law.”

Notably, none of the core human rights instruments mention the rule of law. However, it has been regarded
that the rule of law animates them. Corollary to this, subsequent human rights treaties follow the same “rule
of law” logic of the declaration.”

“Rule of law” has appeared no less than nine times in the Vienna Declaration and Programme of Action,
adopted by the World Conference on Human Rights in Vienna in 1993.*' The UN General Assembly also
affirmed the link between human rights and rule of law, with the latter as an essential factor in the protection
of human rights.*> Later General Assembly resolutions reflected this. The UN Human Rights Council has
maintained the position of its predecessor Commission on Human Rights that democracy, rule of law and

26 Supranote9, pp.5-12.

27  E.g Altus Global, Alliance, Valley University of the Fraser, University Harvard, Nations United, and Justice Vera Institute of 2011.
Supranote 18, v.

28 Universal Declaration of Human Rights, Preamble.

29 Thomas Fitschen, ‘Inventing the Rule of Law for the United Nations, in A. von Bogdandy and R. Wolfrum, (eds.), Max Planck
Yearbook of United Nations Law, Volume 12,2008, p. 357, http://www.mpil.de/files/pdf3/mpunyb_10_fitschen_12.pdf (accessed 1 May
2016).

30 Id.,pp.357-358.For example, thisis evidenced by:

o Article2 of the International Covenant on Civil and Political Rights (ICCPR), that requires States to adopt laws or measures to
give effect to rights recognised by the convention;

o Article 4 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), that limitations of economic,
social and cultural rights shall be made only through laws;

o Article 2(a) of the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), that requires
the principle of the equality of men and women to be in States’ constitutions or other legislation, and ensure its practical reali-
sation;and

o Article5 of the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), that guarantees
the right of everyone to equality before the law in the enjoyment of some rights listed therein.

31 See,i.e., preamble, 30,34, 60, 67,69,74,and 79 of the Vienna Declaration and Programme of Action, adopted by the World Confer-
ence on Human Rights in Viennain 1993.

32 UN General Assembly, Strengthening of the Rule of Law, A/RES/48/132,20 December 1993, para. 1.
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human rights are profoundly interconnected and mutually reinforcing.” Provisions on democracy and the
rule of law are likewise to be found in regional instruments.*

2. Rule of Law in General Comments or Recommendations of Human Rights Treaty-
Bodies

The UN Human Rights Committee has highlighted that, “[s]afeguards related to derogation, as embodied
in article 4 of the Covenant, are based on the principles of legality and the rule of law inherent in the
Covenant as a whole”* It also submitted that principles of legality and the rule of law require the respect
for fundamental requirements of fair trial during a state of emergency.*

The UN Committee on the Elimination of Racial Discrimination mentioned that, in the criminal justice
system, “even though the system of justice may be regarded as impartial and not affected by racism, racial
discrimination or xenophobia, when racial or ethnic discrimination does exist in the administration and
functioning of the system of justice, it constitutes a particularly serious violation of the rule of law, the
principle of equality before the law, the principle of fair trial and the right to an independent and impartial
tribunal, through its direct effect on persons belonging to groups which it is the very role of justice to
protect””” Rule of law is a penultimate lead to human rights.*®

The fundamental premise of this report, thus, is that there exists a rule of law for human rights, and it was
within this framework that all consequential country practices in this report were considered and distilled.

Ill. LEGAL COMMITMENTS AND MEANING-MAKING: RULE OF LAW
DEFINITIONS IN ASEAN STATES

Since the advent of the ASEAN Charter, ASEAN has progressed significantly in committing itself to the rule
of law. As mentioned earlier, ASEAN Member States have experienced, at least on paper, what the author
calls a “hardening” of the commitment to the rule of law.

There have been movements along two streams: ASEAN, as a regional organisation, continuously referred to
the rule of law in declarations, and individual ASEAN States entered into (mainly international or regional)
treaties which directly espoused or articulated a rule of law principle.

33  Supranote7,pp.8-9.

34 Ramcharan, B.G., The Fundamentals of International Human Rights Treaty Law (Leiden: Martinus Nijhoff Publishers, Brill Aca-
demic Publishers, 2011), p. 64. For instance, the Inter-American Convention on Human Rights, the African Charter on Human and
Peoples Rights, and the European Convention on Human Rights and Fundamental Freedoms, which calls for an effective political de-
mocracy.

35 UN Human Rights Committee (HRC), CCPR General Comment No. 29: Article 4: Derogations during a State of Emergency,
CCPR/C/21/Rev.1/Add.11, 31 August 2001, para. 16.

36 Id

37 UN Committee on the Elimination of Racial Discrimination (CERD), CERD General Recommendation XXXI on the Prevention of
Racial Discrimination in the Administration and Functioning of the Criminal Justice System, A/60/18,2005.

38 Cassimatis, Anthony, Human Rights Related Trade Measures Under International Law: The Legality of Trade Measures Imposed in
Response to Violations of Human Rights Obligations Under General International Law (Leiden: Brill, 2007), pp. 184-185.
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A. International Commitments to Uphold the Rule of Law for Human Rights

ASEAN Member States, as parties to the ASEAN Charter, are bound by an obligation to realise the rule of
law in the region. The ASEAN Charter’s language was unequivocal, declaring strengthening the rule of law
and the promotion and protection of human rights and fundamental freedoms, with due regard to rights
and responsibilities of Member States, as a purpose.* ASEAN Member States have committed themselves to
some international treaty instruments relating to the rule of law. These are some treaties that form the “four
pillars” of the UN rule of law concept (see Annex 2).

ASEAN Member States also mentioned the concept in declarations and statements. Whilst they did not bear
the binding force of a treaty in the strictest sense, they were reflexive of the rule of law commitment in the
ASEAN Charter, and a testament to expansive practice. The recent aim at integration has also seen a positive
sea change in the trend to include the rule of law in ASEAN instruments.

Apart from this, the rule of law has been directly included in instruments that deal with human rights
explicitly, e.g., in the perambulatory clause of the ASEAN Human Rights Declaration (similar to its place
in the Universal Declaration of Human Rights or UDHR) and in the principles espoused by the ASEAN
Intergovernmental Commission on Human Rights (AICHR). A table collects and shows excerpts of the
“rule of law” as mentioned in some key ASEAN instruments (see Annex 3).

Recently, ASEAN Secretary-General Le Luong Minh opined that the importance accorded to the rule of law
has been brought to “new heights in the ASEAN Charter where the rule of law is embraced officially as both
a purpose and a principle*

But what is the rule of law for human rights as perceived by individual ASEAN States? How do the ASEAN
States interpret it? Commentators suggested that the ASEAN Way” or the adherence to non-interference
and consensus principles, also enshrined in the ASEAN Charter, has potentially undermined the rule of law
and ASEAN’s will to fully integrate.*!

B. ASEAN Member States’ Understanding of the Rule of Law in Domestic Laws
and Policies

States are the final arbiter of the meaning of rule of law in their own territories. The ASEAN Secretary-
General has observed the lack of an authoritative definition of the rule of law in ASEAN, although its core
elements are widely accepted, including human rights.*> One cannot say, therefore, that the ASEAN Way
embodies a consensus on a regionally accepted definition of the rule of law as there is at present, none.

39 Supranotell.

40 ASEAN Secretariat News, “The Rule of Law — a Fundamental Feature of ASEAN Since Its Inception, ASEAN, 23 May 2013, http://
asean.org/the-rule-of-law-a-fundamental-feature-of-asean-since-its-inception/ (accessed 3 May 2016).
41 Michael Ewing-Chow and Tan Hsien-Li, “The Role of the Rule of Law in ASEAN Integration, EUI Working Paper RSCAS 2013/16

(Fiesole: European University Institute, March 2013), p. 5, http://cadmus.eui.eu/bitstream/handle/1814/26452/RSCAS 2013 16.
pdf?sequence=1&isAllowed=y (accessed 3 May 2016).

42 Supranote40.
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What is helpful to note, however, is that ASEAN States have adverted to the rule of law in instruments
such as the ASEAN Charter and the ASEAN Socio-Political Blueprint in two ways: an end that needs to be
achieved, and a means for other purposes, e.g., regional peace and security.

Some ASEAN States have translations of the term “rule of law” (or its equivalent) in their own language: niti
rath (Cambodia), negara hukum* (Indonesia), rukunegara* (Malaysia), pananaig ng batas* (Philippines),
and luck nititham (Thailand).* Not all ASEAN States have specific meanings or translations for the term
“rule of law.” There are possibly no equivalents for the concept in some native languages because they have
not had to contend with this concept.

The 2011 Rule of Law Baseline Study affirmed the differences in concepts of the rule of law in ASEAN States,
as follows:

e The “thin” rule of law, “robbed of its central mantra of checking unfettered discretionary power,” was
exemplified in Singapore when its Attorney-General then stated in 1995 that the concept should
not be substantially different from the understanding and acceptance by the government of the day.

e Malaysia interpreted rukunegara as not entailing checks and balances, but “no more than that the
rules and regulations made by the government must be followed.”

e Although Cambodia, Laos and Vietnam embraced a thin instrumentalist conception of the rule
of law in the 1990s, according to literature, the ruling parties in the countries were above the law."

e The report claimed that Thailand and the Philippines had subscribed to a comparatively thicker
definition, which included ideals of human rights and good governance.*®

This previous permutation is no longer true in view of changes in some ASEAN Member States. For instance,
it is now odd to speak of the Thai definition, when the current government has suspended the Constitution
containing the concept of the rule of law.

1. Definitions with Institutional Approaches

According to reports, rule of law definitions with institutional approaches are those that highlight the
institutional attributes believed necessary to actuate the rule of law (such as comprehensive laws, well-
functioning courts, and trained law enforcement agencies).”

43 See, Country Report on Indonesia, at Part I (Foundation and Evolution of Rule of Law).
44  Supranote9,p.6.

45 This term more properly connotes that the law prevails, seemingly leaving out the thickened aspects of the rule of law in the
translation.

46  Supranote9, p. 6, citing, Vitit Muntarbhorn who explained that Asian invocations of the rule of law can be just as mystifying as
Western ones. The term is also said to imply a precept of law based upon a sense of justice and virtue, which is not an easy notion to grasp
in the concrete sense.

47  Supranote9,p.6.
48 Supranote9,p.7.

49 Rachel Kleinfeld Belton, ‘Competing Definitions of the Rule of Law: Implications for Practitioners, Carnegie Papers: Rule of Law
Series, No. 55, January 2005, p. 3, http://carnegieendowment.org/files/ CP55.Belton. FINAL.pdf (accessed 4 May 2016).
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In Singapore, the government and the judiciary’s concept of the rule of law has not changed significantly
since 2011.”° Government has seen it as a fundamental principle, the foundation on which Singapore was
built, and a framework for proper functioning. No power could be exercised unchecked, and the court’s
exercise of judicial review is the “cornerstone” of the rule of law. Critics however questioned and criticised
the “narrow conception” and “double standards” which allegedly undermine justice and thwart democratic
freedoms.”!

The same may be said of Malaysia’s concept. Malaysia's Constitution does not specifically mention rule of
law; but in 1970, Rukunegara (National Principles) was announced and one of its tenets is the principle of
the rule of law.® The Malaysian report however described a “paradoxical blend of official adherence and
violations,” as for instance, the Chief Justice castigated the bar for “unwarranted criticism” that supposedly
threatens the foundation of the rule of law.” The report also highlights actions of the executive government
in recent years, which give rise to the perception of executive overreach.

The Laotian Constitution, amended in 2003 and again in 2015, implies greater commitment to the rule of
law through, for example, provisions that clarify the role of the different authorities and that provide for a
Local People’s Assembly. Laos” Legal Sector Master Plan wanted to develop Laos as a “rule of law state” by
2020. Its four central pillars indicate the country’s understanding of the rule of law in its legal system: (1)
framework of laws, decrees and regulations; (2) law-related institutions that implement the legal framework;
(3) means for educating and training on the use of the system; and (4) means for ensuring that all laws and
regulations are accessible to both state agencies and citizens. The “completion” of the legal framework, as an
institution, was the main thrust of the programme, and a baseline study did say that more work still needed

to be done to make the framework “law in action”>*

2. Definitions with Ends-Based Approaches

Some States appear to put importance on the ends that the rule of law is intended to serve within society,
such as upholding law and order, or providing predictable and efficient judgments.>

As mentioned in the 2011 Rule of Law Baseline Study, the Indonesian legal system was inherited from the
Dutch colonial period, and the “rule of law” tradition (negara hukum) was closer to continental Europe’s
“rechtsstaat” tradition. It was included in the 1945 Constitution, which stated that, “Indonesia is based
on law (rechtsstaat), and not based on mere power (machtsstaat)” This was removed by the 1999-2002
amendments. However, due to the third amendment in 2001, it remained in the text of the Constitution.

50 The country report states that there have been significant changes, such as a change in the mandatory death penalty regime, Sin-
gapore’s ratification of the Convention on the Rights of Persons with Disabilities, and ASEAN integration, but these changes are hardly
seismic shifts in Singapore’s overall approach to the rule of law.

51 See, CountryReporton Singapore, at PartI.

52 See, Country Report on Malaysia, at Part I (Foundation and Evolution of Rule of Law).
53 See, Country Report on Malaysia, at Part I (Interpretation and Use of the ‘Rule of Law’).
54 See, Country Report on Cambodia, at PartI (Interpretation and Use of the ‘Rule of Law’).
55 Supranote49,p.3.

56  See, Country Report on Indonesia, at Part I (Foundation and Evolution of Rule of Law).
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The end of President Suharto’s regime in May 1998, which was termed as “reformasi” (reform), opened rule
of law projects.”” Government formally acknowledged the rule of law in plans. It was believed that, without
rule of law, investors and the private sector cannot operate with confidence. Whilst commitment looked
“good on paper,” there were challenges on implementation, such as reforming legal institutions that did
not have procedures and mechanisms to promote independence and professionalism, and on the rights of
minorities.”® The rule of law in Indonesia has been under continuous attack from various institutions in the
last few years.

The Philippines also actively linked rule of law with other factors, such as rights, which are deeply entrenched
in its Constitution. The Philippine Department of Justice defined it in terms of the UN definition.” Its
Constitution, not amended since 1987, contained a citation of the rule of law. The concept was lumped
together in the phrase “the blessings of independence and democracy under the rule of law and a regime
of truth, justice, freedom, love, equality, and peace”® But again, there are challenges like impunity and the
weaknesses of the justice system.

Previously marked by the 2011 Rule of Law Baseline Study as espousing a thin definition of the rule of
law, Cambodia’s so-called Rectangular Strategy included the “rule of law” Whilst the term is not explicitly
mentioned in Cambodia’s 1993 Constitution, the commitment to rule of law is reflected in its provisions,
along with liberal democracy, separation of powers, and individual rights.® Government’s understanding
of “rule of law” may be gleaned from the Rectangular Strategy. It is understood as part of a cluster of other
values and principles, including democracy, human rights, justice, good governance, social order, and
respect of the law. The government however still has zero tolerance to so-called “provocative” activities that
are characterised by the government as leading to political instability and social unrest.®

3. The ‘Socialist’ Rule of Law: Ideology-Based Definition

Vietnam’s brand of the “rule of law” has been avant-garde, seeking to derive its relation to the State’s ruling
socialist political ideology. It embodied key principles: (1) supremacy of the Constitution and the law; (2)
equality of all people before the law; (3) respect of human rights, as well as community values; (4) significance
of the social order; and (5) democratic centralisation of State powers. The latter two distinguished this
Vietnamese conception.®

57 See, Country Report on Malaysia, at Part I (Foundation and Evolution of Rule of Law).

58 See, CountryReportonIndonesia,at PartI (Interpretation and Use of the ‘Rule of Law’). The report states that the legal component
of the current medium-term development plan focuses on “achieving greater enforcement and awareness of legal norms” The MTDP,
in turn, proposes that this be achieved by focusing on three objectives: improved transparency, accountability and speed in law enforce-
ment; improved effectiveness of corruption prevention and eradication; and respect, protection and fulfilment of human rights.

59  See, Country Report on the Philippines, at Part I (Interpretation and Use of the ‘Rule of Law’). The report quotes that a rule of law
framework must include: (1) constitution or its equivalent, as the highest law of the land; (2) a clear and consistent legal framework,
and implementation thereof; (3) strong institutions of justice, governance, security and human rights that are well structured, financed,
trained and equipped; (4) transitional justice processes and mechanisms; and (5) publicand civil society that contributes to strengthen-
ing the rule of law and holding public officials and institutions accountable.

60 Philippine Constitution, Preamble.
61 See, CountryReport on Cambodia, at PartI (Foundation and Evolution of Rule of Law).
62  See, Country Report on Cambodia, at PartI (Interpretation and Use of the ‘Rule of Law’).

63  See, Country Reporton Vietnam, at PartI (Foundation and Evolution of Rule of Law).
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For the first time, Vietnam’s 1992 Constitution contained respect for human rights, with Article 50 stating
that, “human rights such as political, civil, economic, cultural and social rights, are respected, as expressed
in the citizen’s rights and enacted in the Constitution and in laws”** The Constitution of 2013 reaffirmed
the significance of the rule of law as basis of the democratic State. It stated that, “[the] Socialist Republic of
Vietnam is a socialist rule of law State of the People, by the People and for the People. [...] The State powers
are unified and delegated to state bodies, which shall coordinate with and control one another in the exercise
of the legislative, executive and judiciary powers.”*

Nonetheless, it needs to be stressed that the broad enumeration of circumstances of permissible restrictions
on rights fostered considerable elbow room for the State to restrict or limit rights.* Neither a legal procedure
nor a State institution for directly enforcing constitutional norms like the Vietnamese “socialist rule of law”
exists.”’

4. States in Transition: Rule of Law in Flux

Other States, like Myanmar and Thailand, are in flux, and no reasonable categorisation of State understanding
is present, as of this writing.

One cannot assume that the previous understandings of the rule of law still exist since the countries are in
transition. In Thailand, the political turmoil and military coup recently led the rule of law to become one of
the most contentious issues in society. In 2014, the 2007 Constitution, which explicitly recognised the rule
of law, was annulled and circumstances to invoke the rule of law were controlled and limited by the junta.
The absence of the rule of law was noted.

Since 1932, Thai constitutions continuously recognised the rule of law. However, the “rule of law provisions”
under the 2007 Constitution were removed in the 2014 Interim Constitution.®® Under the Interim
Constitution, a commission was tasked to prepare an “efficient mechanism” for the reinforcement of rule of
law principles.®® A proposal from the National Rule of Law Commission was submitted,” containing a strict
or narrow meaning and a general or broad meaning. The latter mentioned human rights. The adoption of
such definition remained to be seen.

Myanmar previously had a military government where rule of law was considered as “rule and order through
obedience by everyone on the country without protesting and criticising the government and the military”
Since 2011, it has been transforming itself into a democratic country. The government and the parliament
are trying to define the rule of law by reviewing functions of the judicial, administrative and legislative
organs.”!

64 Truong Trong Nghia, ‘“The Rule of Law in Vietnam: Theory and Practice, in The Rule of Law: Perspectives from the Pacific Rim

(Mansfield Center for Pacific Affairs, 2000), p. 136, http://www.mansfieldfdn.org/backup/programs/program pdfs/10nghia.pdf (ac-
cessed 4 May 2016).

65 Article4, Constitution 2013 of Vietnam.

66 See, Country Reporton Vietnam, at PartI (Interpretation and Use of the ‘Rule of Law’).
67 See, Country Reporton Vietnam, at PartI.

68 See, Country Report on Thailand, at Part I (Key Rule of Law Structures).

69 See, Country Report on Thailand, at Part I (Interpretation and Use of the ‘Rule of Law’).
70  See, Country Report on Thailand, at Part I (Foundation and Evolution of Rule of Law).

71  See, Country Report on Myanmar, at PartI (Foundation and Evolution of Rule of Law).
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Brunei stands unique, for according to the 2011 Rule of Law Baseline Study, and reiterated by reports, its
unique constitutional structure as well as technically being in a state of emergency for over five decades mean
that the Sultan is above the law.”> The introduction of the Syariah Penal Code Order 2013 (Perintah Kanun
Hukuman Jenayah Syariah 2013) had significant implications. It broadened the criminal jurisdictions of the
Syariah courts and certain Syariah provisions are applicable to non-Muslims as well, allegedly curtailing the
exercise of their freedoms. Reports described the consequences of the Syariah Penal Order 2013 as placing
“extensive restrictions on the freedom of thought, conscience, and religion, while also prescribing draconian
punishments for their violations.””?

States exhibited adherence to conceptions of the rule of law that aim to build or strengthen systems and
institutions. States also strongly emphasised rule of law that leads to values such as human rights. Others
are simply in flux and transitioning to develop their own. It was evident that ASEAN Member States have
adopted shared, but differentiated, rule of law meanings, all tending to still show a mixed regional preference
for different conceptions of the rule of law.

IV. COUNTRY PRACTICES ON THE RULE OF LAW FOR HUMAN
RIGHTS

This discussion of country practices synthesises the findings of the 10 country reports authored by the
individual country rapporteurs. This presents the conceptual framework, which is similar to the 2011 Rule
of Law Baseline Study, and does not purport to be a “comprehensive empirical portrait of the concept in
the region, nor to act as a single summary score-card which ‘ranks’ rule of law performance of ASEAN
[M]ember states””* It is rather hoped that it would be a preliminary sketch or reference point for further
empirical studies, programmes, and other initiatives seeking to enhance the rule of law for human rights in
accordance with the ASEAN Charter.””

A. Central Principle | - The Government and its officials are accountable under
the law

1. Definition and Limitation of the Powers of Government in the Fundamental Law

a.  Lack of separation of powers

A central feature of the rule of law is that no one, including government officials, is above the law. In
institutionalising this principle, the separation of powers amongst the three branches of government is an
important prerequisite to hold the government accountable under the law.”® The 2011 Rule of Law Baseline

72 See, generally, Country Report on Brunei.

73  See, Country Report on Myanmar, at Part I (Foundation and Evolution of Rule of Law), citing Human Rights Resource Centre,
Keeping the Faith: A Study of Freedom of Thought, Conscience and Religion in ASEAN (Jakarta: HRRC, 2013), 13.

74 Supranote9,p.5
75 Id.
76 Supranote9,p.13.
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Study registered no problem with the separation of powers in ASEAN governments, save for the countries
of Brunei and Myanmar.”

Reports on Brunei still mentioned the absence of separation of powers in the State. The executive and
legislative powers rested with the Sultan, whilst the Cabinet of Ministers and the Legislative Council had
subordinate roles. Article 84(2) of the Constitution remained. It has imposed limitations on the Council,
stating that:

... nothing in this Constitution shall be deemed to derogate from the prerogative powers and
jurisdiction of [...the Sultan who...] retains the power to make laws and to proclaim a further
Part or Parts of the law of this Constitution as [...the Sultan...] may seem expedient.

The State of Emergency declared more than five decades ago cemented further the Sultan’s absolute power.
Emergency powers in the Constitution and the Emergency Regulations Act, Cap 21, 1984 granted the Sultan
absolute discretion to issue orders as long as the Sultan himself considered such orders to be “desirable in
the public interest” The Sultan’s decisions and acts are final with no judicial review available for them. Since
2011, Syariah Penal Code Order 2013 exposed any person who “contempts, neglects, contravenes, opposes
or insults” a titah or decree of the Sultan and Yang Di-Pertuan to a prison term of up to five years.”

Whilst Myanmar is on the cusp of change, as of this writing, no changes or amendments have been made
to the powers of government as defined in the 2008 Constitution and related laws. Article 11(a) of the
Constitution established the basic principle that “legislative power, executive power and judicial power are
separated, to the extent possible, and exert reciprocal control, check and balance among themselves,” with
the powers further defined by the Union Government Law of 21 October 2010 and the Union Judiciary
Law of 2010.” Despite these provisions, the 2011 Rule of Law Baseline Study regarded separation of powers
and delimitations as absent since Myanmar then had a government where checks and balances were largely
absent. However, many changes have since occurred. On 31 January 2011, a new two-chamber legislature
convened for the first time in over two decades. The legislative power has been separated from the executive,
although 25 per cent of parliament seats are occupied by representatives of the Defence Services. The country
report notes that, in the last five years, the parliament is seen to have matured and power rivalry between
the executive department and legislators became stronger than ever. Second general elections were held on
8 November 2015, with the National League for Democracy winning a majority of the seats in parliament.

b. Undue Interference By one Branch of Government with Another

In countries where the separation of powers principle had been deeply ingrained in the legal system, such
as Cambodia, there were reports of alleged undue interference by one branch of government with another.
Not all States surveyed demonstrated concern in this aspect of the rule of law.

In Cambodia, regardless of constitutional safeguards, reports stated that the executive government interfered
with the functions of the judiciary. For instance, the government had been vocal in opposing cases beyond
Case 002 at the Extraordinary Chambers in the Courts of Cambodia (ECCC). Prime Minister Hun Sen
warned that further trials risked plunging the country into civil war. The judicial police refused to arrest

77 Id.
78 See, Country Report on Brunei, at Part ITA.
79  See, Country Report on Cambodia, at Part ITA.
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Meas Muth, who was charged in a case for genocide, crimes against humanity, and war crimes—despite the
issuance of a warrant of arrest in December 2014. The ECCC’s chief of security reportedly said that officials
would conduct public opinion surveys before taking action. Meas Muth presented himself to a judge in
December 2015.

c.  Problems with Judicial Review, including Immunity

A landmark development was Vietnam’s 2013 Constitution. Whilst article 119 proclaimed the Constitution
to be “the fundamental law... and has the highest legal effect,” there remained no procedure by which laws
can be scrutinised vis-a-vis the Constitution. There is no constitutional court with the authority to declare
laws unconstitutional. Instead, the Constitution granted the National Assembly control over ensuring
conformity with the Constitution and the duty to abrogate all formal written documents issued by all
branches of government.*

Another very new development was the promulgation in 2015 of a new Laos Constitution. The Constitution
introduced amendments that clarified the mandates of the government branches and the roles of top leaders.
Many changes were notable, such as the power of the National Assembly to elect or remove key State officials.
A Local People’s Assembly—the local legislative organisation tasked with approving legislation, decision-
making on local issues, and supervising the local State organisation—was also introduced. However, the
legislature enjoyed immunity from all criminal prosecution, not only for limited acts committed in relation
to public office. The legislature also retained authority to prosecute its own members.*!

In Thailand, human rights groups raised concerns over the National Council for Peace and Order’s (NCPO)
conferral of sweeping powers on “Prevention and Suppression Officers” of the Royal Thai Armed Forces.
Their actions were not subjected to judicial review.*

Though not in constitutional transition, it was positively noted that a Constitutional Commission was
recently appointed in January 2016 by Singapore Prime Minister Lee Hsien Loong to review the office of
the elected presidency in Singapore.®® At the very least, this showed deliberative processes at work. What this
would result into remained to be seen.

2. Amendment or Suspension of the Fundamental Law

a. Extra-Constitutional Partial Cancellation of Fundamental Law

Thailand’s 2007 Constitution was “partly cancelled” by the junta, after the coup in 2014. This violated the
rule of law and democratic principles recognised by the ASEAN Charter, as well as basic political rights.**

80 See, Country Reporton Vietnam, at Part IIA.
81 See, CountryReporton Laos, at PartITA.

82  See, Country Report on Thailand, at Part ITA.
83  See, Country Report on Singapore, at Part ITA.
84 See, CountryReport on Thailand, at Part ITA.
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This was in sharp contrast with the promulgations of new constitutions in Vietnam in 2013 and Laos in
2015 through established procedures.*” The new 2015 Constitution of Laos provided that only one body, the
National Assembly, has the right to amend its Constitution.*

Since 2011, aside from the promulgation of new constitutions, several constitutions were also amended.
Myanmar’s 2008 Constitution became fully operational in 2011.%” The constitutions of Cambodia (making
the National Election Committee a mandated independent body),* Singapore (allowing the re-employment
of retired judges),*” and Myanmar (on its schedules on taxes and State lists), were amended.”

b.  Prolonged ‘State of Emergency’ and Derogation of Rights

The UN Human Rights Committee stated in a general comment on the ICCPR that measures derogating
from the provisions of the Covenant must be of an exceptional and temporary nature.”’ Two fundamental
conditions must be met: (a) the situation must amount to a public emergency, which threatens the life of
the nation; and (b) the State party must have officially proclaimed a state of emergency. The latter, according
to the committee, is essential for the maintenance of the principles of legality and rule of law at times when
they are most needed. In this respect, although Brunei is not a party to the ICCPR, its 50 year-old state of
emergency may be reviewed in line with this guidance.

UN Special Rapporteurs consistently recommended the amendment of the Myanmar Constitution for it to
be in line with international standards. In 2014, the current Special Rapporteur noted, “the military can never
be held to account for past and present human rights violations.” This was because the Constitution still
provided broad powers and responsibilities to the military. On the other hand, provisions on fundamental
rights remained to contain “vague and subjective limitations” and are often qualified by the phrase “in
accordance with law” or similar language, giving the potential to negate part or all of the right in question.
Rights may also be “restricted or revoked through enactment to law” in order for the defence forces personnel
or members of the armed forces “to carry out peace and security.”

The current Special Rapporteur said that this allowed even non-derogable rights to be restricted or revoked
in a state of emergency and possibly in other circumstances.”

Related concerns may be voiced with regard to Part XII of Singapore’s Constitution that contains the
provisions on “special powers against subversion and emergency powers” which allowed for derogation of
fundamental liberties.”*

85 See, Country Reports on Vietnam and Laos, at Part ITA.

86 See, CountryReport on Brunei, at PartITA.

87  See, Country Report on Myanmar, at Part ITA.

88  See, Country Report on Cambodia, at Part ITA.

89  See, Country Report on Singapore, at Part ITA.

90 See, Country Report on Myanmar, at Part ITA.

91 Supranote 35, para. 2.

92 UN General Assembly, Situation of human rights in Myanmar, A/69/398,23 September 2014, par 65.
93  See, Country Report on Myanmar, at Part IIA.

94  See, Country Report on Singapore, at Part ITA.
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3. Laws Holding Public Officers and Employees Accountable

a.  Promulgation of Anti-Corruption Laws

A number of positive changes have occurred in the domestic laws of ASEAN States since 2011. For instance,
Brunei’s 2015 Prevention of Corruption (Amendment) Order 2015 was enacted following several “high
profile” cases including “the jailing of the surveyor-general on four counts of corruption, and the indictment
of a high-ranking police officer for accepting a luxury car from a convicted criminal” It focuses on the
integrity and honesty of public officers, and aims to comply with the UN Convention Against Corruption,
amongst others.”” Criminal Asset Recovery Order 2012 was also passed to strengthen the efforts to fight
financial crimes, including corruption.”

Although written permission is still required to initiate investigations against high-ranking officials in
Indonesia, Law No. 17 of 2014 and Law No. 23 of 2014 on Local Government contained exceptions to the
requirement of securing written permission for the prosecution of members of the House of Representatives
and local leaders, respectively.”

Laos also amended the anti-corruption law in 2012 and its Constitution introduced a chapter on state audit.”®

In the last few years, Myanmar’s laws on anti-corruption, the establishment of the Myanmar National Human
Rights Commission, the civil service personnel, and the procedure for writs application, were enacted. The
President also promulgated guidelines on accepting gifts. However, as discussed below, these endeavours
may still be inadequate. Myanmar’s previous parliament voted in January 2016 to pass the Former Presidents
Security Law, which granted former presidents immunity from prosecutions for actions committed during
their time in office.”

b.  Establishment of Institutions against Misconduct

To enhance systems of accountability, Malaysia established the Enforcement Agency Integrity Commission
(EAIC) in April 2011 to develop integrity among enforcement officers and law enforcement agencies. Since
then, it received a total of 1,461 complaints against various enforcement agencies. Although there is no
information if it had investigated all these complaints, some of its investigations yielded positive results. For
example, the EAIC found that the death of Dharmendran a/l Narayanasamy in 2013 resulted from the use
of physical force by the police, and as such, they (the said police officers) were responsible for his death. '

95 Speech by the then Attorney-General Yang Berhormat Datin Seri Paduka Hajah Hayati binti POKSDSP Hj Mohd Salleh, Opening

of the Legal Year 2016, 4 February 2016, http://www.malaysianbar.org.my/speeches/speech by yang berhormat datin seri padu-
ka hajah hayati binti poksdsp hj mohd salleh attorney general of brunei at the opening of legal year 2016 brunei 4

feb 2016.html (accessed 10 April 2016).
96 See, Country Report on Brunei, at Part ITA.

97  See, Country Report on Indonesia, at Part ITA.
98 See, Country Reporton Laos, at Part ITA.

99  See, Country Report on Myanmar, at Part ITA.
100 See, Country Reporton Malaysia, at Part ITA.
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c.  Actual Prosecutions under Laws relating to Accountability

The Philippine report noted that the power of impeachment was exercised multiple times in recent years.
In 2011, the House of Representatives found sufficient cause to impeach then Ombudsman Merceditas
Gutierrez for culpable violation of the Constitution and betrayal of public trust for failure to act on major
graft and rights cases involving a former president. She resigned from her office. In the same year, the House
of Representatives impeached then Chief Justice Renato Corona, resulting to his removal from office after
being convicted for failure to disclose in official documents certain owned high valued properties. President
Benigno S. Aquino IIT had been the subject of impeachment complaints as well.'*!

In Singapore, there has been one high profile prosecution of a public official. In 2013, the former Singapore
Civil Defence Force chief Peter Lim Sin Pang was found guilty of obtaining sexual favours from a private
sector employee in exchange for furthering the business interests of her employer. A few other prosecutions
of high-ranking public officials who abused their position of power for private gains also featured
prominently.'*

In 2014, Akil Mochtar, the Chief Justice of Indonesia’s Constitutional Court (Mahkamah Konstitusi), was
sentenced for life after being found guilty of accepting a bribe to influence the court’s ruling on an election
dispute in Central Kalimantan. The Supreme Court sustained his sentence in 2015.'%

Nonetheless, it bears stressing that a system may at times be too inaccessible or onerous for prospective
complainants. For instance, according to a report on Brunei, in line with the absolute power of the Sultan,
the Sultan receives immunity in his private and public capacity. Actions are not subjected to judicial review.
Further, officials working on behalf of the Sultan are granted immunity for actions conducted in their official
capacity, although legal provisions can exceptionally allow the initiation of proceedings against them.'**

Findings from the 2014 Vietnam Provincial Governance and Public Administration Performance Index
showed that Vietnamese citizens still witnessed the prevalence of nepotism for State employment, bribery in
the public sector, and a lack of willingness to stop corruption from both the local government and citizens
themselves. These caused loss of confidence in the system and in the whistle-blowers programme.'®

4. Special Courts and Prosecutors of Public Officers and Employees

a.  Lack of Special Courts and Prosecutors in Many States

Not all ASEAN States have dedicated special courts and prosecutors for public officers and employees.
General courts and prosecutors undertake such functions, respectively. There seems to be no change in this
landscape since 2011.

101  See, Country Report on Philippines, at Part ITA.
102 See, Country Reporton Singapore, at Part ITA.

103 R.Suharsanto Raharjo and Pamela Kiesselbach, ‘Indonesia: Bribery and Corruption, in Jonathan Pickworth and Jo Dimmock
(eds.), Bribery and Corruption, 3" ed. (Global Legal Insights, 16 November 2015).

104  See, Country Reporton Brunei, at Part .
105  See, Country Reporton Vietnam, at Part ITA.
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In the Philippines, the Office of the Ombudsman investigates any public employee or agency for acts or
omissions that appear “illegal, unjust, improper, or inefficient” and prosecutes them. They are tried before
the Sandiganbayan, a special anti-graft court.'*

In Thailand, the Supreme Court’s Criminal Division for Persons Holding Political Positions is the court that
handles criminal cases against persons who hold political positions. Apart from that, the Administrative
Court has competence to try and adjudicate administrative cases.'””

Indonesia’s Anti-Corruption Commission (Komisi Pemberantasan Korupsi or KPK) continued to deal
with corruption prevention and investigation, as well as prosecution of corruption cases involving law
enforcement agencies, state apparatus, and other persons.'%

The efficiency and independence of institutions were put to question. Case in point was the former
Philippines’ Ombudsman whose perceived (or real) political alliances were viewed to have undermined
institutional functions.

This is not to say that other States had no mechanisms to seek redress for acts of public officers. They may be
charged, inter alia, before general courts or national human rights institutions, in certain cases.

B. Central Principle Il - Laws and procedure for arrest, detention and punishment
are publicly available, lawful and not arbitrary.

1. Publication of and Access to Criminal Laws and Procedures

a. Launch of New Online Platforms To Publish Laws

Remarkably, in accordance with Laos’ Law on Legislation, the Lao PDR Official Gazette was launched online
in October 2013. Prior to this, Lao laws were not readily available, and there were at times uncertainty on
the existence of or prevailing version of laws or decrees. Despite this, the level of awareness of the Official
Gazette website amongst the general population is still unknown. No data to determine if requirements for
dissemination under the law are being implemented, especially at the local levels.'”

Singapore Attorney-General Chamber’s plan to launch a new portal that includes subsidiary legislations, as
mentioned in the 2011 Baseline Study, has since been implemented.''

106  See, Country Report on Philippines, at Part ITA.
107  See, Country Reporton Thailand, at Part ITA.
108  See, CountryReporton Indonesia, at PartI.

109  See, Country Reporton Laos, at Part IIB.

110  See, Country Report on Singapore, at Part IIB.
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2. Accessibility, Intelligibility, Non-retroactivity, Consistency, and Predictability of
Criminal Laws

Problems of arbitrary implementation of the laws also arise when laws are so vaguely framed that it facilitates
their arbitrary application. Whilst a law is clear, its application may also be attended by arbitrariness.''! Even
before 2011, almost all legal systems in ASEAN contained guarantees for access to laws, their intelligibility,
and non-retroactive application in general. However, there were still problems in this regard.

a. A ‘Language Problem’ Affecting the Intelligibility of Some Laws

Some reports noted that the way some laws had been written presented problems of understanding by
the layman. For example, the country report on Cambodia mentioned that part of the difficulty with
regard to intelligibility was that, whilst laws were in Khmer, the root words of certain terms used in some
laws were borrowed from Indian ancient languages such as Pali or Sanskrit. This presented problems of
understanding. In the last few years, efforts were however made to compile a legal lexicon and to standardise
legal terminology.

b. Unwarranted Retroactive Applications Found

In at least two countries, the problem of retroactive application of laws was found. In Brunei, article 40 of the
Prevention of Corruption Act, Cap 131, 1984 specifically allowed for the Act to be applied retroactively. This
observation does not apply to other Bruneian laws. The Cambodian Centre for Human Rights (CCHR),
according to its latest trial monitoring report covering 1 January 2012 to 30 June 2012, found two cases
where the Criminal Code, which came into effect in December 2010, was improperly applied retrospectively
by judges. The acts occurred before the effectivity of the Code. The Code provided that it may be applied
retroactively only when less severe sentences were imposable. However, a Phnom Penh court allegedly
imposed a heavier sentence by applying the Criminal Code retrospectively.'?

c¢.  Unpredictability and Inconsistency of Some Decisions

Reports indicated that predictability and consistency of criminal laws remained a challenge in some States.
Corruption was seen as contributing to this. There was no indication if Laos had completely freed itself
from -

a complex difficulty for those who actually implement the laws, because many laws are generally
defined and require the implementing decrees for detail(ed) elaboration on one hand, and on
the other hand the law is effective from the date of promulgation.'"

111 Supranote9,p.16.
112 See, Country Reports on Bruneiand Cambodia, at Part IIB.
113 See, Country Reports on Laos, at Part IIB.
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In its submission to the Human Rights Council for the 21* session of the Universal Periodic Review, Laos
acknowledged that the “awareness and understanding of some officials and the general public about laws
and regulations as well as the human rights obligations and commitments of the Lao PDR remain limited
and are not sufficiently in depth”'**

No official data or statistics that measure the level of understanding of laws in the different countries were
found. It was however noted that as Myanmar grapples with a transition, more than 400 pre-independence
laws have not been republished. Many of these laws are out-dated, but have not been amended or repealed.
Neither are all newer laws available online and there is no central database for all published laws. The
newer laws are not all known to many in the legal profession, so consistency is an issue, amongst others.>
Challenges were also recorded in Vietnam and the Philippines.'

3. Preventive Detention and Rights of the Accused

a.  Mixed Positive and Negative Changes in Law that Affect Rights of the Accused in Many
States

Similar to the situation in 2011, almost all ASEAN States outlaw arbitrary arrest and detention, and provide
for the rights of the accused.

Positive developments were seen, such as Laos’ 2012 insertion in the law on criminal procedure of a
stipulation that prohibited the detention of a person without an order from the head of the investigation-
interrogation organisation or of the chief of office of the prosecutor. Its 2015 Constitution also provided,
amongst others, that “[t]he right of Lao citizens in their lives, bodies, honour, and houses are inviolable.”'"”
Singapore’s Misuse of Drugs Act was amended in 2012 to replace the mandatory death sentence with a
discretionary one."® The new 2013 Vietnamese Constitution continues to guarantee all subsisting rights
of the accused.'® The Philippines passed the Anti-Enforced or Involuntary Disappearance Act of 2012 or
Republic Act No. 10353, which served to further strengthen the protection of citizens against improper State
intrusion and action.'®

The Malaysian report however strongly noted that since 2011, the most noticeable change in the Malaysian
legal system as regards rule of law for human rights was the repeal in 2012 of the Internal Security Act 1960
(ISA), a preventive detention law which Singapore also has. However, the positive development was short-
lived as the executive promulgated a number of laws that allowed detention without trial outside a genuine
state of emergency, such as the Prevention of Terrorism Act 2015 (POTA) and amendments to Prevention
of Crime Act 1959 (PCA). This also impacted the rights of the accused.

114  See, Country Reports on Laos, at Part IIB.

115  See, Country Reports on Malaysia and Myanmar, at Part IIB.
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On a related note, the Myanmar report reflected controversy in recent years over arrests of those accused of
violating the Law of Peaceful Assembly and Peaceful Procession, which was promulgated in December 2011
and amended in June 2014. The law required prior permission from local police before peaceful procession
or assembly is conducted.'!

Additionally, the Thai country report stated that after the coup, the junta replaced martial law with its new
protocol. The Interim Constitution significantly broadened its authority while still retaining the power to
crush political dissent with arrests and detentions. It added that all orders so issued are considered lawful
and final, and all public discussions about the Interim Constitution are prohibited.'*

b. Allowed Preventive Detention in Some States

Periods of preventive detention are allowed in certain ASEAN States. Laws that allow preventive detention
are presented in Annex 4.

The most recent development in this regard involved Brunei. Brunei’s Chief Justice declared the rights of
the accused to be part of its legal system, even though the Constitution contains no explicit rights as such.
Whilst the law prohibits arbitrary arrest and detention, preventive detention remained possible under two
legislations. The problem, as pointed out by the country report, was that rights of the accused were not
applicable to detainees under the Internal Security Act. Under the Criminal Law (Preventive Detention)
Act, Cap 150, 1984, the Minister of Home Affairs can make an order to detain a person for up to a three-year
period. No detention incidents in 2013 and 2014 were recorded, but in 2015, at least two police officers and
a non-national was ordered detained or restricted for years.'

c.  Other Controversial Issues on the Rights of the Accused

Several controversial rights-linked issues are worthy of mention. Themes that highlight the problems arising
from reports are presented below.

i.  Reports of Arbitrary or Extra-legal Treatment or Punishment, and Extra-Judicial Killings

The Philippine country report said that, despite constitutional and legal protections, impunity for
extrajudicial killings, torture, unlawful disappearances, warrantless arrests, and detentions is still considered
a major problem. For example, according to human rights group Karapatan, during President Aquino’s
six-year term, there were 294 victims of extrajudicial execution; 28 victims of enforced disappearance; 172
victims of torture; 3,237 victims of illegal arrest; and 551 victims of illegal search and seizure. Torture was
still rife, according to Amnesty International’s study,'** with the so-called “wheel of torture” scandal in the

121  See, Country Reports on Malaysia and Myanmar, at Part IIB.
122 See, Country Reporton Thailand, at Part IIB.
123 See, Country Report on Brunei, at Part IIB.
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Philippines. Positively, a national monitoring mechanism had been put up to guard the right to life, which
would hopefully be more active in the coming years.'* The issue of enforced disappearances, particularly of
activists, is mentioned in the report on Thailand.'*

ii. Reports of Violations of the Presumption of Innocence, and Violations of the Rights to Legal
Counsel and Assistance and to Knowing the Nature and Cause of the Accusation

Under Brunei’s Internal Security Act, the accused is not presumed innocent and denied the right to
counsel. The Cambodian report revealed that it is not mandatory to be legally represented when appearing
before a court for a misdemeanour offense (unless a juvenile). From January to June 2012, CCHR’s trial
monitors identified that in four out of 244 felony trials, the accused was not assisted by counsel. Accused in
misdemeanour cases were not represented by a lawyer in 61.5 per cent of the trials observed. The CCHR also
uncovered that details such as the relevant law, the date of the offense, or the location of the offense were not
consistently disclosed to the accused during trials."”’

iii. Report of Lack of Guarantees during Trial

In Laos, a 2015 report noted that the accused may request to view evidence against him or her only if the
arresting authority has completed its investigation report. In more serious cases, the arresting authority
generally does not allow the accused to examine government-held evidence.'*®

iv. Reports of Corporal Punishment

Corporal punishment exists in many ASEAN States. In Singapore, the constitutionality of caning was
unsuccessfully challenged in court in 2015. The court did not appreciate the argument that, even if Singapore
law does not prohibit torture, the prohibition of torture was nevertheless imported into domestic law in two
ways: through the jus cogens norm of the prohibition of torture, and through the prohibition of torture at
the level of the common law.'*

Malaysia’s human rights commission, Suhakam, received complaints in the last few years alleging violations
of the rights of the accused, including deaths in custody and police brutality.”** In like manner, Cambodian
prevalence of pre-trial detention, torture or ill-treatment, general non-mandatory right to counsel in case of
a misdemeanour, and right-to-appeal issues, amongst others, were recorded.”' Problems related to torture of
prisoners also hounded Indonesia, Myanmar, and Vietnam, according to the respective country reports.'*

125  See, Country Reporton Philippines, at Part IIB.
126  See, Country Report on Thailand, at Table 1.
127  See, Country Reports on Bruneiand Cambodia, at Part IIB.
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C. Central Principle lll - The Process by which the Laws are Enacted and Enforced
is Accessible, Fair, Efficient, and Equally Applied

1. Law Enactment

The 2011 Rule of Law Baseline Study stated that there is broad consensus on the principles of access to justice
and the administration of justice, but there were differences in practice.’® This remains the case in this
update and may be attributed to a thesis of a shared but differentiated notion of the rule of law for human
rights in ASEAN.

a.  Positive and Negative Developments on Access to Law Enactment

A positive development in Myanmar has been the announcements of draft laws in the daily government
newspaper since 2012. Attendance at the sessions of the Legislative Council in Brunei is reserved to
members, with the Sultan or the Speaker having the power to summon a person to address the Council.
Moreover, there is no provision for public participation and feedback on draft legislation, although bills are
required to be published in the Gazette except in cases of urgencies.'**

In Cambodia, National Assembly President Heng Samrin issued a circular prohibiting commissions of the
National Assembly from inviting civil society or the public to attend its meetings. The UN Development
Programme and the Ministry of Justice of Laos reported that there were still no meetings or workshops of
the drafting bill committees in the legislature that were opened to the public at large in Laos.'*

This practice is in strident divergence with countries like Malaysia, Singapore, Vietnam, Thailand,
Indonesia, and the Philippines, all of which showed openness in legislative proceedings, albeit in varying
degrees. For example, Malaysia requires submission of an application at least five working days prior to
the date of visit to Parliament, and an official application letter must accompany the application in order
to witness law enactments. The parliamentary sessions in Singapore are noted to be open to even non-
nationals."*

2. Law Enforcement

a.  Inordinate and Patchy State of Law Enforcement Amongst ASEAN States

ASEAN States present an inordinate and patchy state of law enforcement. From the viewpoint of efficiency,
Singapore constantly employed new measures towards the effective, fair, and equal enforcement of the
law. It was largely perceived as having strong law enforcement. This is not the case for some other ASEAN
states. Although Brunei has a low crime rate, the Sultan has censured the police for corrupt practices and
questioned “why only 21 per cent of criminal cases were solved in 2014.”"*” Others with inconsistent law
enforcement efficiency, according to reports, were Laos and the Philippines.

133 Supranote9,p.19
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UN Special Rapporteur for Cambodia, Professor Rhona Smith, issued a statement in March 2016, stating
that, “The political situation (in Cambodia) which includes renewed threats, judicial proceedings and even
physical beatings of members of the opposition, is worrying” Facets of discrimination were a challenge in
Indonesia, as with minorities and the lesbian, gay, bisexual, transgender/transsexual, and intersexed (LGBTI)
community. Malaysia and Thailand also faced problems of unequal and unfair enforcement, especially
the laws on associations and sedition. Procedures were an issue for Vietnam. Socio-ethnic and religious
dimensions were a problem for the report on Myanmar, reflecting the discrimination of the Rohingya in
law and policy."**

D. Central Principle IV - Justice is Administered by a Competent, Impartial and
Independent Judiciary and Justice Institutions

In the 2011 Rule of Law Baseline Study, a wide range of perceptions and attitudes as regards judicial
independence and impartiality, as well as development and professionalism within judicial institutions in
ASEAN countries, was observed."” The same still seems to ring true today. There had been notable changes,
however, and the same are emphasised.

1. Appointment and Other Personnel Actions in the Judiciary and the Prosecution

a.  Mixed Positive and Negative Changes in Law that Affect Appointment and Other Personnel

Actions in the Judiciary and the Prosecution
Marked changes occurred in several States.

In Cambodia, judges and prosecutors are appointed through decrees issued by the King upon the proposal
of the Supreme Council of Magistracy. The Council also takes disciplinary action against delinquent
judges and proposes the transfer or removal of judges. However, three laws pertaining to the judiciary
were promulgated in 2014, giving the Minister of Justice “undue influence” over the court system and the
judiciary. For example, the Law on Organisation and Functioning of Supreme Council of Magistracy included
members of the executive (particularly the Minister of Justice) and the National Assembly in the Council.
Considering that the Council is charged with assisting the King in guaranteeing judicial independence, the
role of the executive in their functions has been criticised.'*’

In Laos, under the 2015 Constitution, the appointment and removal of members of the judiciary and the
prosecution involve the National Assembly, the President of the State, the National Assembly’s Standing
Committee, and the Supreme Public Prosecutor (for prosecutors). The system of judicial appointment
requiring legislative and executive agreement is to ensure a check-and-balance between the State powers, at
least in theory. Interestingly, Article 48 of the Amended Law on People’s Court provides that judges can only
be arrested or investigated on the approval of the Standing Committee, except in case of a “flagrant offense

138  See, Country Reports on Cambodia, Indonesia, Malaysia, Thailand, Vietnam, and Myanmar, at Part IIC.
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and urgency of the matter;” amongst others.'!

Whilst this provision is intended as a safeguard for judges, the country report observed that this system
might also compromise judicial independence and possibly shield errant judges from investigation or
prosecution. The report added that although institutionally differentiated from the legislative and executive
branches under the Constitution, the judiciary is still not independent of the ruling party as most judges are
party members.'*

The country report tells us that Malaysia is still hounded by the 1988 judicial crisis, which resulted to the
sacking and replacement of Supreme Court judges. Perceptions that judges are not promoted or appointed
based on merit or seniority still persist. According to reports, the former United Nations Special Rapporteur
on the Independence of Judges and Lawyers has urged the Judicial Appointments Commission (JAC), which
has been operating since 2009, to be more transparent and accountable in the elevation of judges.'*® The
JAC recommends candidates to the Prime Minister, who may reject its recommendations. While prior to
the establishment of the JAC the Bar Council was consulted with regard to appointments, this practice has
been discontinued.'**

In Myanmar, the UN Special Rapporteur has recommended that measures be instituted to guarantee
judicial independence.'* It should be pointed out, nonetheless, that in 2012, the publication The Rule of
Law in Myanmar said that it “heard no evidence to suggest that the current President and Supreme Court
are actually misusing their extensive powers of appointment, but the possibility of future abuse should be

forestalled by the more robust safeguards.”'*¢

2. Professional Development of the Judiciary and the Prosecution

a. New or Developed Institutions on Judicial and Prosecution Training

There were positive changes in Malaysia, Vietnam, and Singapore in the last few years. Malaysia’s Judicial
Academy was established in December 2011 and was charged with the function of providing coherent training
for Superior Court judges. There was no significant change in the training, resources and compensation of
prosecutors, judges and judicial officers in Malaysia, as they were seen as adequate. The Malaysian Bar
continued to provide training and workshops for lawyers through its Continuing Professional Development
(CPD) programme. “CPD points” were removed in 2013, and then were restored after the Bar Council
passed a resolution requiring lawyers with less than five years experience to obtain a minimum amount of
trainings per cycle.
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Vietnam’s judicial training is carried out by the Judicial Academy. Since 2015, judicial training has also
been provided by the Vietnam Court Academy (for judges and court personnel), and the Hanoi Prosecutor
College (for public prosecutors). However, judges’ salaries, as civil servants, were regarded as very low, based
on a 2012 study in Vietnam.

In 2015, the Supreme Court of Singapore established the Singapore Judicial College dedicated to the training
of judges and judicial officers. As part of its international training program, the College conducts workshops
on court excellence in other ASEAN countries in conjunction with the Ministry of Foreign Affairs’ Initiative
for ASEAN Integration. The Attorney-General’s Chambers (AGC) has also set up training schemes for its
officers. In 2014, the AGC Academy was set up with one school for prosecutors. Both the Malaysian and
Singaporean programmes were seen as adequate.'”

Capacity-building and training programmes were likewise described to be present in Cambodia (since 2003
through the Royal School of Judges), Indonesia (Judicial Training Centre), Laos (Judicial Research and
Training Institute under the People’s Supreme Court), Myanmar (specific professional training provided
by Attorney General’s Office and the Supreme Court), the Philippines (Philippine Judicial Academy for
judges and various partners for the prosecutors), and Thailand (Judicial Training Institute for judges and
the Training and Development Office of the Attorney-General for prosecutors). In terms of facilities, the
Philippines’ academy launched a Global Distance Learning Centre in 2013 with videoconferencing and
other equipment. All these programmes have remained active since 2011, but concerns for low salaries in
Indonesia — with judges’ threats to strike in 2012 — unfamiliarity with the law and procedures in Myanmar,
and inadequate training in Thailand, abound."*®

b. No regular or Systematic Training Curriculum in a State

It is most striking that there does not appear to be any regular or systematic training curriculum for the
continuous development of prosecutors and judges in Brunei. Training is given on an ad hoc basis, presumably
based on perceived needs.'* In some countries, such as Laos, authoritative data on compensation of judges
and prosecutors are lacking.

3. State’s Budget Allocation for the Judiciary and Other Principal Justice Institutions

a.  Reports of Continued Low Budget Levels for Justice Institutions in General that Affect
Independence

Judicial and other related institutions need to be provided with adequate funds to ensure the prompt and
proper dispensation of justice. The schemes also have to safeguard the independence of institutions. Almost
all ASEAN States had budgetary allocations for the judiciary and other principal judicial institutions at
around one or less than one per cent of the countries’ respective budget portfolios. Authoritative information
on the budget allocated for the judiciary and other principal justice institutions in Laos is however not
readily available. Further studies must be made on whether adequate resources are provided to justice-
related institutions.
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148  See, Country Reports on Cambodia, Indonesia, Laos, Myanmar, Philippines, and Thailand, at Part IID.
149  See, Country Report on Brunei, at Part IID.

26 Update on the Rule of Law for Human Rights in ASEAN:
The Path to Integration



Synthesis

There are concerns that budget allocations are undermining judicial independence. Vietnam’s current
regime of budget allocation has raised doubt on the independence of the judiciary from the executive. The
budget for the judicial system comes from two sources: (1) the central judicial budget, proposed by the
government and approved annually by the National Assembly; and (2) the local budget, allocated by the
provincial government. The National Assembly approves the central judicial budget to the People’s Supreme
Court and the latter then allocates the budget for the local courts and judicial agencies. The local courts may,
in addition, receive additional budget from the local government.'*

4. Impartiality and Independence of Judicial Proceedings

Judicial neutrality and independence are necessary for the dispensation of justice. Not only must the judge
be impartial and independent, but he or she must be perceived as such, as must the institutions and judicial
proceedings themselves. Of course, as stated in the 2011 Rule of Law Baseline Study, in every ASEAN
country there is criticism of aspects of the administration of justice.'™ No State has been free from criticism
in reports. The most important matter is that institutions are enabled to cope with, address if needed, and
rise above the criticisms in order to foster the rule of law.

a.  Reports of Corruption, Strong Executive Influence, Politics, and ‘Party’ Influence that

Undermine Independence and Impartiality

The concept of judicial independence and impartiality is embedded in different degrees in the various
ASEAN constitutions. However, the main impediments of corruption, strong executive influence, and party
affiliation persist. For instance, Article 19 of the Myanmar Constitution included “to administer justice
independently according to the law” as a “basic judicial principle,” however the Constitution also grants the
executive wide influence over the judiciary. Corruption was reportedly rampant and people lack trust in the
legal system. The International Commission on Jurists (ICJ), for example, reported that -

[t]he lawyers with whom the IC] spoke about this issue noted that while the degree of corruption
varies (being at its worst at the lower rungs of the system), it is never absent from the equation:
it is so deeply embedded into the legal system that it is essentially taken for granted.'**

Another case is Thailand, whose Interim Constitution guarantees judicial independence but provides
no adequate safeguards to guarantee impartiality of judicial proceedings and freedom from improper
influence. In practice, after the 2014 coup, the junta government was reported to have influenced some
cases, particularly those against politicians and anti-coup activists.'*

150  See, Country Reporton Vietnam, at Part ITD. A related scheme also exists in the Philippines.
151  Supranote9,p.20

152 See, Country Report on Myanmar, at Part IID.

153 See, Country Report on Thailand, at Part IID.
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Similarly, the Cambodian Constitution provides for judicial independence, but there are also reports of
corruption,” as in the Philippines.'”> The Cambodian case is interesting since there were reports on the
strong executive influence on justice institutions by, for example, allowing the Minister of Justice to be
involved in the appointment and disciplinary process. In Indonesia, corruption was also a problem. A case
that attracted significant attention involved the Chief Justice of the Constitutional Court, Akil Mochtar, who
was arrested by the anti-corruption commission in 2013. He was found guilty for corruption and money-
laundering in 2014 and sentenced to life imprisonment. The Supreme Court upheld the decision in 2015.

Reports also indicate that politics, internal to the judiciary or on the whole, and party affiliation weaken
independence. For example, in Malaysia, concerns over the independence of judicial proceedings have
not abated since 2011, particularly in cases concerning leaders of the opposition party. In February 2015,
the Federal Court upheld the Court of Appeal’s ruling that Anwar Ibrahim (an opposition leader) was
guilty of sodomy, and the court was criticised in literature for its lack of independence and for pandering
to government’s interference. Assertions of influence by senior members of the judiciary on lower-ranked
judges were recorded. This was also seen in Laos, where not the Constitution, but the 2012 Law on Civil
Procedure and the 2012 Law on Criminal Procedure articulate the requirement for judicial tribunals to be
impartial and independent. Aside from reports indicating that corruption continued to be a problem in the
judiciary, it was also reportedly not independent of the ruling party. Most judges and senior officials of the
Ministry of Justice are party members.'*

Similarly, showing no remarkable change since 2011, the Vietnam report emphasised the fact that judges
should be members of the ruling party might affect their impartiality when the case is related to issues
sensitive to the interests of the party or its leadership.'”

Brunei courts were seen as independent, but it has been noted that they “have yet to be tested in political

cases. 18

b.  Actual Prosecutions under Laws relating to Accountability

On a positive note, the Myanmar government has begun taking some action against judges accused of
corruption, as when a township judge was found guilty in 2014 for extorting bribes.'®

154  Accordingto a study, a group of lawyers in 2015 was convinced that 90 per cent of cases heard by the courts involved payment of
bribesin one form oranother, either to judges or to judicial clerks. They revealed thatless than five per cent of cases with which they have
been involved in did not involve payment. See, Cambodian country report, at part IID.

155 The Ombudsman surveyed families who actually transacted with the institutions, and it noted that there was a decrease in the in-
cidence of solicitation of bribe money from 2010 (which showed 9.9% of respondents giving “grease” money or bribes) t0 2.3% in 2013.
Families giving bribe money when asked by the government official increased, with the greatest increase record in accessing justice. See,
Philippine country report, at part IID.

156  See, Country Reports on Malaysiaand Laos, at Part IID.
157  See, Country Report on Vietnam, at Part IID.

158  See, Country Reports on Singapore and Brunei, at Part IID.
159  See, Country Report on Myanmar, at Part IID.
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5. Provision of Competent Lawyers or Representatives by the Court to Witnesses
and Victims-Survivors

Two tracks are related to this as an indicator of the rule of law for human rights in ASEAN. First, reports
have focused on the competence of lawyers in the individual ASEAN States. Second, a report has shown
concern over access to competent lawyers, even if they are present in a State.

a.  Mixed Levels of Competencies of Lawyers in ASEAN States

Although the Singapore, Thai and Vietnamese reports noted that lawyers have been adequately trained and
criteria for entry to the legal profession are strictly observed, in Myanmar, the severe shortage of legally-
trained professionals was a concern of a UN Development Programme report in 2014. The UN reported
that, for new legal professionals, their foundational legal education has been limited, and the country offers
no systematic continuing legal education for private lawyers. However, on a positive note, some observed a
“new, merit-based reliance” on lawyers, inter alia, because of increasing awareness that a good lawyer can
advance one’s cause. Another positive development is the inauguration of a unified Independent Lawyers’
Association of Myanmar in January 2016 as the first national, independent, and professional organisation
of lawyers in the country.

b. No Requirement for Witnesses and Victims-Survivors to have a Lawyer in a State

Laos has no requirement under the law to provide lawyers for witnesses or victims.'®

6. Safety and Security of the Judiciary, Prosecutors, Litigants, Witnesses, and
Affected Public

a.  New Witness Protection and Whistleblower Protection Laws and Programmes

For many countries in ASEAN, the safety and security of personnel at trial were not much of a concern.
One positive development in Malaysia was the Witness Protection Act 2009, which set up the Witness
Protection Program. Any witness may apply to be included, instilling confidence in would-be informants
to lodge reports of corruption. This program, together with the Whistleblower Protection Act 2010, affords
necessary protection to them.'"!

b. New Law on Security Mechanisms

Even before 2011, security measures had already been instituted in the criminal procedure law of Laos,
in the serious screening protocols of Singapore courts, and by the judicial police in Vietnam. A law in
Thailand in 2009 empowered justice-related officials to hire security companies to protect themselves or

160  See, Country Reporton Laos, at Part IID.
161  See, Country Report on Malaysia, at Part IID.

Update on the Rule of Law for Human Rights in ASEAN: 29
The Path to Integration



Synthesis

otherwise make arrangements.'®*

C. Persistence of Safety-Related Issues of Judges, Witnesses, and Litigants in Some States

Countries like the Philippines and Indonesia have had safety-related issues. As mentioned in the 2011 Rule
of Law Baseline Study, there have been cases where victims and witnesses and their families were attacked
physically and verbally during trial in Indonesia. Though there was no change in the law and in the situation
since the 2011 report, there have been measures in place to ensure security.'®®

In Brunei, like in Myanmar, no information was found that details measures to ensure the physical safety
of court participants and the judiciary. Neither were there reports of recent violence committed against
judges, prosecutors, or accused persons by reason of a judicial or administrative proceeding. However, the
Cambodian report noted a disparity. Safety and security for the accused, prosecutors, judges, and judicial
officers are well provided in the cases before the ECCC through a supplementary agreement between
Cambodia and the UN. On the other hand, no comprehensive mechanism in special law exists to ensure
the protection of actors before regular courts. However, there are laws allowing screens and courtroom
television-linked testimonies for children and vulnerable victims in criminal cases, amongst others.'**

7. Specific, Non-Discriminatory, and Unduly Restrictive Thresholds for Legal Standing

a.  ‘Liberalisation’ and Clarification of Legal Standing Thresholds

In order to access justice, the thresholds for legal standing must be specific, non-discriminatory, and not
unduly restrictive. In the last few years, Malaysia’s law on locus standi has veered towards liberalisation as
the courts realised that taking a restrictive view would have “many grievances unremedied.” The Singapore
Court has also clarified the thresholds, holding that an applicant has legal standing only when there had
been a breach of a public duty.'®

Reports on Brunei, Cambodia, Indonesia, Laos, Thailand, and the Philippines claimed that the respective
thresholds for legal standing in their jurisdictions are specific enough. The Philippine report mentioned that
it was not the issue of standing that deterred people from accessing formal judicial avenues, but rather the
cost of the suit.'s

162  See,relevant Country Reports, at Part ITD.

163  See, Country Reports on the Philippines and Indonesia, at Part ITD.
164  See, relevant Country Reports, at Part IID.

165  See, Country Reports on Malaysia and Singapore, at Part IID.

166  See, Country Reporton the Philippines, at Part IID.
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8. Publication of and Access to Judicial Hearings and Decisions

a.  Open Access to Court Proceedings and Decisions, but with Exceptions

Generally, all new ASEAN constitutions contain provisions to ensure open court proceedings, and all
country reports noted open court proceedings.

Laos’ 2015 Constitution, however, carved the exception of “where otherwise provided by the laws” The same
wording is found in Myanmar’s Constitution. Its court handbook, issued in October 2015, reiterated the
principle of conducting proceedings in open court and allowed journalists to receive copies of judgments
after applying for access and paying photocopying costs. The report considered it a positive development
since copies of judgments were previously not easily available to media. However, public access is still
prohibited in the trial of cases which the presiding judge assumed to be “special proceedings” The anti-
terror laws of Malaysia can be used to restrict public access to judicial hearings.'s”

Vietnam’s Constitution requires defendants to be tried in public but court decisions are not publicly
available. Much like in many other ASEAN States, only parties to the case may obtain copies of the decision
from the court. The Vietnamese court has started developing a casebook system, which should help improve
public access to court decisions.'®®

9. Reasonable Fees and Non-Arbitrary Administrative Obstacles to Judicial
Institutions

a. New Initiatives and Institutions that Promote Access to Justice and Address Administrative
Obstacles

In general, there were no reports that courts in ASEAN require unreasonable fees or create arbitrary obstacles
to justice, except the ones mentioned earlier. This was so even pre-2011. There have since been some more
improvements in this area.

Laos’ new Constitution provides for equality of access to justice. In Brunei, the last five years saw a visible
move to adopt measures to avoid the high cost and inconvenience of lengthy litigation. The Small Claims
Tribunal was established in 2013 to hear and determine small claims, with parties not having to engage the
services of lawyers, relating to contract disputes not exceeding the amount of BN$10,000. The Judiciary Case
Management System was also launched in March 2015 for an e-filing system that now allowed court users
and lawyers 24-hour access to case documents and case schedules. Lawyers can file court documents online.
In the same year, an announcement that court-annexed mediation would be introduced was made.'*

Under the leadership of Chief Justice Maria Lourdes Sereno of the Philippines, several innovative projects
had come out to increase access to justice. For instance, the Enhanced Justice on Wheels (EJOW) project
involves a bus with two courtrooms deployed to different areas to conduct trials. The program now includes
additional components, such as mobile court-annexed mediation; free medical, dental, and legal aid to

167  See, Country Reports on Laos, Myanmar, and Malaysia, at Part IID.

168  See, Country Reporton Vietnam, at Part IID. The Indonesian reportalso mentioned a projectto make decisions available online,
and make them more readily available for the parties.

169  See, Country Reports on Laos and Brunei, at Part IID.
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inmates; information dissemination campaign for barangay (village) officials; dialogue amongst Supreme
Court officials and stakeholders in the Philippine judicial system; and a team-building seminar for court
employees.'”

Court-annexed mediation is now generally required as an alternative dispute resolution mechanism that
provides swift access to justice. If the same is not successful, then the case proceeds to the trial phase. In 2013,
the court also started “Judgement Day” wherein simultaneous hearings and decision-making were done in
five jail facilities with the highest inmate population. There are small claims courts and other decongestion
programmes.'”!

b.  Persistence of Some Access to Justice Administrative Obstacles

In Indonesia, the main problem lies with “unofficial” fees that occur during the pre-trial process,
especially during police custody and investigation by prosecutors. As the US Department of State noted,
“Police commonly extracted bribes ranging from minor payoffs in traffic cases to large bribes in criminal
investigations” Or, as stated in the Myanmar report, police officers reportedly do not receive adequate
budget to conduct investigations, resulting in officers seeking investigation funds from complainants. Filing
fees for some cases may also be high. Besides this, corruption in the judiciary is “chronic,” as admitted by
President Thein Sein, and the judicial process in general was seen as expensive.'”?

10. Assistance for Persons Seeking Access to Justice, including Available and Fair
Legal Aid to All Entitled

a.  New Assistance Programmes in Some States (Aside from Legal Aid)

Most programmes to assist persons seeking access to justice in the ASEAN States consist in providing legal
aid. States with other programmes include Myanmar. In 2012, the President’s Office announced the setting
up of a “People’s Voice” section on its website where people could send complaints, suggestions or appeals.
The Parliament’s Fundamental Rights of the Citizen, Democracy and Human Rights Committee has received
complaints that are recorded and compiled. Some are sent to relevant ministries. No comprehensive data
mapping access to justice assistance programmes delivered by NGOs and lawyers groups is available. In
2012, the International Bar Association’s Human Rights Institute reported that many people interviewed
suggested that access to justice remained poor. As with other countries, those seeking justice in Indonesia
may ask for assistance from government institutions such as the police, Ombudsman, National Commission
of Human Rights and National Commission on Violence against Women. This has been unchanged since
2011.'7

170  See, Country Report on the Philippines, at Part IID.

171 Id.

172 See, Country Reports on Indonesia and Myanmar, at Part IID.
173 See, relevant Country Reports, at Part IID.
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b. New Laws, Policies, and Programmes on Legal Aid

Since 2011, there have been new laws or programmes on legal aid in ASEAN States. Because the developments
are fairly new, however, their full positive effects have yet to be realised.

In Indonesia, in 2011, the government enacted Law No. 16 of 2011 on Legal Aid, which regulated
government-funded legal aid for the first time. With this law, which has been effective since 2013, the
government began providing funds for accredited legal aid organisations based on the type of cases that
they handle. The Supreme Court issued Regulation No. 1 of 2014 on the Guidelines to Provide Free Legal
Services for the Poor, which replaced the previous one. As the previous baseline study noted, the earlier
circular was not well-implemented.'”*

The new regulation of 2014 simplified the procedure for justice seekers to be freed from any court fees, and
they would know immediately if they are eligible to undergo a “prodeo” (fee waiver) procedure because
the regulation provides a system that allows court clerks to decide the matter directly. The system has been
generally fair as it requires legal aid organisations to file reimbursements claims from government. However,
there are weaknesses in the law. For example, marginalised groups such as women and children are not
included in the scheme. These groups may still have no access to justice despite their financial conditions.'”

Myanmar does not fund a national programme on free legal aid, but in January 2016, it passed a new legal
aid law. Legal aid has been provided by several civil society and lawyers’ organisations operating throughout
Myanmar, and they began rendering services only in 2011. The rights of the accused may suffer if there is no
legal aid programme that provides access to counsel.'”®

In Singapore, to allow legal redress despite the high cost of litigation, in 2014, the Community Justice Centre,
in collaboration with the State courts, the Law Society and other justice stakeholders, set up the Primary
Justice Project, which aims to provide “paid, basic legal services at a fixed fee and is geared towards helping
parties to resolve their disputes, and at much lower costs, through the use of alternative dispute resolution
services at the pre-filing stage” The centre was set up in response to statistics showing that the number
of litigants in person had risen over the years. Traditionally, there are three forms of legal aid available in
Singapore: legal aid for civil cases administered by the Legal Aid Bureau, a department of the Ministry of
Law; the Legal Assistance Scheme for Capital Offences provided by the State through the Supreme Court;
and the Criminal Legal Aid Scheme (CLAS) provided by the Law Society of Singapore.'”” One key change is
that the State now provides funds for the CLAS scheme which used to be funded entirely by the Law Society.
In May 2015, it was announced that, while the Law Society continues to run the scheme, the government
would provide the bulk of the funding for initial start-up costs and contribute to annual operational costs,
honoraria, and disbursements.'”®

174 See, Country Report on Indonesia, at Part IID.
175 Id.

176  See, Country Report on Myanmar, at Part IID.
177 See, Country Report on Singapore, at Part IID.

178  ‘Enhanced Criminal Legal Aid Scheme set to provide greater access to justice, Ministry of Law Singapore, 19 May 2015, https://

www.mlaw.gov.sg/content/minlaw/en/news/press-releases/Enhanced-CLAS-to-provide-greater-access-to-justice.html (accessed 1
June 2016).
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Malaysia established the National Legal Aid Foundation in 2011 to provide free legal aid and advice on
criminal matters, including Syariah criminal matters, to all Malaysians. There is an income requirement
to be entitled to its services.'”” Offences that carry the death penalty are not covered as the court provides
assigned counsel to persons so charged. Legal aid may also be availed from the Legal Aid Department and
Bar Council.

In Thailand, a new law was enacted in 2015 under which the Ministry of Justice set up the Justice Fund to
support and protect rights and freedoms in accessing justice. The objective is to provide money for aid and
other expenses in litigation. As the law is new, its effects have yet to be felt.'®

c.  Reports on the Insufficiency of Some Legal Aid Systems

The situation in many ASEAN states has remained unchanged.

While there are other organisations rendering legal assistance, legal aid in Brunei is provided by the
government only to those who cannot afford legal representation in court and are charged with capital
punishment offences.'®!

Cambodia and the Philippines shared a problem with the absorptive capacity of legal aid systems. The
Cambodian report stated that free legal representation remained limited. The Law on the Bar and the
Internal Regulations of the Bar Association of the Kingdom of Cambodia oblige all lawyers to provide legal
aid to the poor. Despite these provisions, the Bar Association is nowhere close to meeting the high demand
for legal assistance, as confirmed by Ministry of Justice officials. A report noted that the practice of limiting
the number of lawyers in the country restricted access to lawyers and access to justice.'®

The country’s legal aid budget remained insufficient to provide adequate legal assistance to those in need.
The Bar Association has a department that provides free legal assistance, but its resources are very limited.
The Association is also viewed as too politicised and closely allied with the government.'® NGOs are thus
the main source of free legal aid in Cambodia, but fear of reprisals and the desire for more stable and
lucrative employment have caused many lawyers working for NGOs to resign and move to private practice.
The lack of lawyers contributes to the problem.

In the Philippines, legal aid providers include the bar association, public attorneys (who sufter from the
so-called “overloading” of their system), law schools, and law groups. The demand for legal aid exceeds
the supply of aid. Public attorneys suffer from heavy workload and the legal requirement that an organised
branch of a court should have one public attorney is not fulfilled. There was an overwhelming caseload for
a thinly organised public office system.'®*

179  See, Country Report on Malaysia, at Part IID.
180  See, Country Report on Thailand, at Part IID.
181  See, Country Report on Brunei, at Part IID.
182 See, Country Reporton Cambodia, at Part IID.

183  Siena Anstis, Access to Justice in Cambodia: The Experience of Grassroots Networks in Land Rights Issues, Legal Working Paper
Series on Legal Empowerment for Sustainable Development (Montreal: Centre for International Sustainable Development Law, 2012),
14.

184  See, Country Reporton the Philippines, at Part IID.
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Vietnam has 64 provincial legal aid agencies, with five offices specialising on women affairs, 127 district
branches, and 928 commune-level legal aid clubs. The State-run legal aid system proved to be helpful in
facilitating access to justice, although commentators observed that the increasing need for legal aid is
“overloading” the system. This happens when the demand for free legal aid from the poor, war veterans and
their families, national minorities, and others exceed the supply.

d. Varying Levels of People’s Awareness of Pro Bono Initiatives

Figures on people’s awareness of free legal aid and assistance were hard to come by. In a rare case of an
access-to-justice survey in Laos in 2011, 14.8 per cent of the respondents claimed to be aware of legal aid
services. Of these, 16.2 per cent mentioned the services” availability in their respective areas, but only 1.5
per cent has availed of the services. According to the Singapore country report, people have become aware
of the various legal aid initiatives in Singapore due to efforts of the providers, such as the Legal Aid Bureau
and Law Society, to disseminate information about their services through websites, brochures and public
awareness activities.'s

11. Measures to Minimise Inconvenience to Litigants and Witnesses, and their
Families, Protect their Privacy, and Ensure Safety from Intimidation/Retaliation

a. New Law to Minimise Inconvenience and Protect Witnesses and Families in a State

Many ASEAN States do not have a unified law on protecting litigants, witnesses and their families, but a
handful of laws operate to provide protection for certain vulnerable groups such as women and children.
This is the case in Brunei, Cambodia, Indonesia, Malaysia, Myanmar, and Thailand. The National Human
Rights Commission Law of 2014 in Myanmar provides witness protection and non-retaliatory measures
against victims. However, it is still not known to what extent these provisions are fully complied with
and how effective they have been. The Philippines’ Witness Protection, Security and Benefit Program,
administered by the justice department, had been admitting witnesses and their families for security and
financial assistance, amongst others.'®

185  See, relevant Country Reports, at Part IID.
186  See, relevant Country Reports, at Part IID.
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V. Rule of Law for Human Rights in Integrating into a Rules-Based
ASEAN

In 2011, the baseline study suggested that large-scale efforts and improvements were necessary to promote
common standards and best practices as well as enhance the capacity and competence of judicial institutions
in the ASEAN region. Such efforts, according to the study, are essential to achieve ASEAN’s goals and
objectives in support of its rules-based political-security and economic integration.”®’” Since then, ASEAN,
both as individual Member States and as a regional grouping, undertook numerous changes to pursue
integration or to promote the rule of law.

The following discussion focuses on developments and endeavours within the ASEAN States with specific
“rule of law” implications as they move towards regional integration.

A. The Envisioned Rule of Law in Integration

Even before the 2004 Vientiane Action Programme, ASEAN laid down goals and strategies towards realising
the ASEAN Community. Under a so-called ASEAN Security Community, in terms of political development,
ASEAN States wanted to establish programmes for mutual support and assistance amongst ASEAN Member
States in the “development of a strategy for strengthening the rule of law, judiciary systems and legal
infrastructure, effective and efficient civil services, and good governance in public and private sectors”'®

After a mention of the “rule of law” in the ASEAN Charter in 2007, the ASEAN Political-Security (APSC)
Blueprint embodied the characteristics and elements of the APSC, which shall promote political development
in adherence to rule of law, amongst others. The vision was for a rules-based community of shared values
and norms, in which States cooperate for political development. Under political development, a goal
was to establish “programmes for mutual support and assistance amongst ASEAN Member States in the
development of strategies for strengthening the rule of law and judiciary systems and legal infrastructure.”*
The sections below discuss the steps that have been identified in reports which ASEAN States had taken to

pursue this.

187  Supranote9,p.21.
188 Vientiane Action Programme (2004-2010), 29 November 2004 (Vientiane, Laos), II(1)(1.1)(iv).
189 Roadmap foran ASEAN Community 2009-2015, ASEAN Political-Security Blueprint, A.1.3.
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B. Progress Towards Achieving a Rules-Based ASEAN Community
1.  On Mutual Support and Assistance on the Rule of Law
a.  New Ratifications of the ASEAN Mutual Legal Assistance Treaty

ASEAN Member States have been pursuing mutual support and assistance on rule of law, especially in
terms of extradition, mutual legal assistance (MLA), and recovery of proceeds. Several counties have had
laws governing extradition long before plans for regional integration took shape. This includes, for example,
Philippines (1977),"° Malaysia (1992),"! and Singapore (original enactment in 1968, revised in 2000)."
Brunei, Malaysia, and Singapore have also had extradition arrangements with each other for decades, with
the law of Brunei indicating the “commencement” of its extradition arrangement as regards the two other
countries in 1984."” Myanmar enacted an Extradition Act in 1903, which however is not used in practice.'*

Progress has occurred since ASEAN Member States expressed a collective will to push this area of cooperation
further through the signing of the ASEAN Treaty on Mutual Legal Assistance in Criminal Matters in 2004.
Since 2011, Thailand has ratified the treaty. A table showing the respective dates of ratification of the ASEAN
Member States is found below.

TABLE 1
RATIFICATIONS OF THE ASEAN TREATY ON MUTUAL LEGAL ASSISTANCE IN CRIMINAL
MATTERS*
State Date of Ratification
Brunei Darussalam 15 February 2006
Cambodia 08 April 2010
Indonesia 09 September 2008
Lao PDR 25 June 2007
Malaysia 01 June 2005
Myanmar 22 January 2009
Philippines 12 December 2008
Singapore 28 April 2005
Thailand 31 January 2013
Vietnam 25 October 2005

190 Presidential Decree No. 1069, “Prescribing the Procedure for the Extradition of Persons Who Committed Crimes in a Foreign
Country” (Philippines).

191 Extradition Act 1992 (Malaysia).

192 Extradition Act (Cap. 103) (Singapore).

193  Extradition (Malaysia and Singapore) Act, Cap. 154 (Brunei).

194 Htu Htu Ngwe, ‘International Cooperation: Mutual Legal Assistance and Extradition in Myanmar, presented during UN-
AFETs Sixth Regional Seminar on Good Governance for Southeast Asian Countries, (Tokyo, Japan) 2012. www.unafei.or.jp/english/
pdf/PDF_GG6_Seminar/05-5_Myanmar.pdfaccessed 3 June 2016.

195 ‘ASEAN Legal Instruments: Instruments of Ratification, ASEAN, http://agreement.asean.org/agreement/detail/56.html (ac-
cessed 5 June 2016).

Update on the Rule of Law for Human Rights in ASEAN: 37
The Path to Integration



Synthesis

b.  Absence of Mutual Legal Assistance Laws in Some States

Whilst Singapore enacted its Mutual Assistance in Criminal Matters Act in 2000, Malaysia its Mutual
Assistance in Criminal Matters Act in 2002, and Myanmar its Mutual Assistance in Criminal Matters Law in
2004, several ASEAN countries passed similar laws only after the ASEAN Treaty on Mutual Legal Assistance
was signed. This included Brunei’s Mutual Legal Assistance in Criminal Matters Order (2005), Indonesia’s
Law Number 1 of 2006 regarding Mutual Legal Assistance on Criminal Matters and Law Number 19 of 2008
regarding the Ratification of the Treaty of Mutual Legal Assistance in Criminal Matters, and Vietnam’s Law
on Mutual Legal Assistance (2008).'%

On the other hand, despite signing up for integration and becoming a party to MLA treaties, there are
countries in ASEAN like the Philippines and Cambodia, which do not have a stand-alone MLA Law that
provides legal basis for assistance.'”” Laos’ domestic law on MLA is still under consideration, although it
passed a law on extradition in 2012, which has enforced the extradition treaties that it signed with two other
ASEAN countries, Thailand and Cambodia.!*®

ASEAN States have continued to receive and act upon MLA and extradition requests from each other and
from other States.

c.  Forming ASEAN Education Networks

Since education has been outlined as an action point for mutual support and assistance in line with
integration, it is most worthy that ASEAN States like Malaysia have hosted and took part in a few activities
under the ASEAN University Network in the last years. The Malaysian report listed five universities'” in
Malaysia as part of the ASEAN University Network. Three universities®® were listed by the Philippine
report.”®! It however remains to be seen how cooperation would play out in this regard.

d. Initiatives amongst ASEAN Judiciaries and Legislatures

In terms of the judiciary, ASEAN judicial systems had participated in several meetings. In one of these, for
instance, the Chief Justices agreed to establish a working group on judicial education and training amongst
ASEAN judiciaries on cross-border topics of common legal interest and create a standard and formatted
mechanism, as well as share best practices to facilitate the service of civil processes within ASEAN.2*
ASEAN law meetings have also been held. Myanmar joined the ASEAN Law Association and established

196  See, Country Reports on Myanmar and Vietnam, at Part ITI.

197  See, CountryReporton the Philippines, at Part ITI; Kuy Chhay, ‘International Cooperation: Mutual Legal Assistance and Extradi-
tion, presented during UNAFET’s Sixth Regional Seminar on Good Governance for Southeast Asian Countries, (Tokyo, Japan) 2012,

http://www.unafei.or.jp/english/pdf/PDF_GG6_ Seminar/05-1 Cambodia.pdf (accessed 1June2016).
198  See, Country Reporton Laos, at PartIII.

199  Universiti Kebangsaan Malaysia, Universiti Putra Malaysia, Universiti Malaya, Universiti Sains Malaysia, and Universiti Utara
Malaysia.

200 Ateneo de Manila University, De La Salle University, and University of the Philippines Diliman
201  See, Country Reports on Malaysia, the Philippines, and Laos, at Part III.
202 See, Country Reporton Malaysia, at PartIII.
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a National Committee in 2013. Parliamentarians have also been active. One of the activities of the ASEAN
Parliamentarians for Human Rights was a fact-finding mission to Myanmar in 2015 to learn about key
political and human rights issues facing the country, and to learn how ASEAN and members of parliament
from around the region can support Myanmar.*”®

2. On Legislative and Substantive Changes Specifically Promoting the Rule of Law in
Pursuit of Integration

a.  Lack of Information on Changes Specific to Rule of Law to Pursue Integration

Researchers had difficulty in ascertaining whether a particular legislative or substantive change in respective
countries was designed specifically to promote rule of law in pursuit of integration. For instance, no official
information was found in Indonesia, Brunei, and Malaysia. No law that promotes the principle by design
was found in Cambodia.

Whilst there had been various positive changes in the countries’ legal frameworks since 2011, observations
on Myanmar and Brunei seem to resonate throughout the region. According to the Myanmar report, these
developments were designed primarily to address the needs of the country as Myanmar pursues its rebirth
as a democratic State and establishes ties with the international community after five decades of isolation.
The Brunei report suggested that the country has made improvements regarding legislation on corruption,
but these changes seem to have been adopted primarily to support the country’s drive against graft. Thus,
the nation-State’s interest in pursuing rule of law for human rights has pushed reforms at the national levels,
but it is not the case that the changes specifically promoted rule of law in pursuit of integration. As indicated
above, mention of rule of law for human rights as a philosophy of integration in legal and policy documents
has been wanting.**

3. On Enactment of Laws relating to the ASEAN Community Blueprints and Similar
Plans

a.  New Laws on Economic Integration Policy

Over the past years, ASEAN States have enacted domestic laws in active pursuit of the economic integration
policy. Various reviews had also taken place. As an example, in 2014, Vietnam’s Ministry of Justice reviewed
and assessed legal normative documents to ensure that the national legal system meets the requirements for
Vietnam’s participation in the ASEAN Economic Community, and some laws were passed.”

Philippine laws governing the different professions in the fields of chemistry, geology, interior design, and
psychology, were made to comply with the blueprint’s intention of allowing reciprocity between professions.
A competition law to promote free and fair trade as well as outlaw monopolies was enacted to bring the

203 See, Country Report on Myanmar, at Part II1.
204  See,relevant Country Reports, at Part ITI.

205  See, Country Report on Vietnam, at Part ITI. In 2014, the National Assembly adopted new Laws on the Organisation of the
People’s Court and People’s Procuracy, Law on Referendum, Law on Real Estate Business, Law on Investment, and Law on Enterprises.
In2015, the National Assembly passed the new Civil Code and Criminal Code, theleadinglegislations governingall civiland penal rela-
tions in the society, which will take effective and replace the current one on 1 January 2017.
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Philippines in line with the ASEAN Economic Community blueprint’s goal of a single market with free flow
of goods and services. Like the Philippines, Malaysia worked on an anti-competition law and amended
the law on legal professions. Reforms in Myanmar were mainly economic in nature,** whilst Laos worked
on realising tariff commitments in local law, and Cambodia amended its customs laws. Presidential
instructions/decrees in Indonesia were about aligning itself with the economic community.*”

b.  Other Positive Developments Not Related to Economic Integration Only

Not all changes in law were economic in nature only. In Thailand, legislation on extradition and
immigration—along with laws relating to copyright, engineering, trademarks, foreign business, and foreign
workers—were in the pipeline. Besides these anticipated legislative developments, the Preparedness Centre
for the ASEAN Community was set up.

Brunei amended its law on preventing corruption and enacted a law on criminal asset recovery in 2012.2%
As the country report noted, the aims of these laws overlap with those of the ASEAN Political-Security
Community Blueprint, the Treaty on Mutual Legal Assistance, and the ASEAN Convention Against
Trafficking in Persons, Especially Women and Children. Further, as mentioned above, several ASEAN
Member States have recently enacted laws relating to mutual legal assistance in criminal matters.

4. On Integration as Encouraging Steps Toward Building the Rule of Law and
Stronger State Institutions

a.  Lack of Information on the ‘Encouraging’ Role of Integration on Rule of Law in Member
States

It cannot be unequivocally stated that ASEAN integration has encouraged the ASEAN States to take steps
in building the rule of law. What was certain is that at the State level, ASEAN States have passed laws, in line
with State sovereignty, in pursuing their aims and directions. At the same time, the ASEAN instruments
have encouraged the region as a bloc to take steps to manifest its economic integration.

As stated in the Brunei report, the impact of integration on the state of rule of law in the country is unclear.
While Brunei has actively participated in regional initiatives, the configuration of Brunei’s rule of law
institutions has not changed dramatically since plans to create an ASEAN Community took shape in 2003 at
the ASEAN Summit in Bali. To illustrate further, as Myanmar is going through several internal transitions
that are impacting the rule of law landscape in the country, it becomes doubly hard to precisely assess to

206  See, Country Report on Myanmar, at Part ITI. President Thein Sein’s second wave of reform focused on socio-economic devel-
opment and alleviating poverty by half by 2015; these reforms took shape in the context of the regional move towards establishing the
ASEAN Economic Community by 2015. The country adopted a managed float for its currency and unified its multiple exchange rates
in April 2012, it passed the Myanmar Special Economic Zone Law in 2014, and the government approved the Mining Regulations Law
in December 2015. Parliament is also reviewing a draft Myanmar Investment Law, which would combine the 2012 Foreign Investment
Law and the 2013 Myanmar Citizens Investment Law, as well as a revision of the Myanmar Companies Act. While these efforts aim to
make the country more attractive to foreign investors in general, they do align with the aims of ASEAN to generate economic activity
and encourage freer flow of investments. In line with implementing the AEC Blueprint, the country is also working with the Asian De-
velopment Bank to establish trade facilitation indicators and review customs regulatory framework and operations.

207  See,relevant Country Reports, at Part ITI.
208  See, Country Report on Thailand and Brunei, at Part III.
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what degree positive changes have been influenced by ASEAN integration. At least one commentator has
argued that the overall process serves to encourage rule of law in Myanmar.?*”

In the Cambodian report, it appears that whilst Cambodia’s efforts appear to mostly concentrate on
the economic aspect of ASEAN integration, integration has nonetheless encouraged the government to
introduce improvements in its policies, laws and procedures that contribute to the country’s rule of law.
However, in general, there is no available data for many countries to suggest that integration has led to the
building of rule of law in the country at this stage, although nascent positive steps have been taken.

b.  Nascent Effects of Integration on the Building of Stronger State Institutions

Likewise, it can be argued that there seems to be no direct link between ASEAN integration and the
strengthening of ASEAN’s State institutions. At best, the effects are minimal at this stage. However, at the
very least, strategies towards that direction are in place. Integration influences State-centred efforts that
are driven primarily by State interests or priorities. Cambodia’s Rectangular Strategy has as a priority
“improvements in good governance and efficiency of public institutions” Brunei’s National Vision 2035
points to institutional development. Whilst countries with new constitutions, such as Vietnam, have
included rule of law in their respective charters, its relation with regional integration is unclear. A shift in
the political system, such as the current shift to democracy in Myanmar, as well as Thailand’s transition,
may prove opportunities to strengthen institutions and reflect upon the rule of law in pursuit of integration.
This is because institutions are capable of being changed in a transition.

Interestingly, an observation in the Singapore report finds much relevance. In general, the Singapore
government tends to accede to or ratify treaties, which obligations are already in line with Singapore’s
domestic laws, and embed treaty obligations into existing legislation. For example, after enacting the
Prevention of Human Trafficking Act on 1 March 2015, Singapore went on to accede to the United Nations
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children on 28
September 2015, and then ratified the ASEAN Convention against Trafficking in Persons, Especially Women
and Children on 25 January 2016. As such, it concluded that Singapore’s regional or international treaty
commitments do not influence its domestic legislation as much as its domestic legislations forms the basis
on which Singapore chooses which treaties to ratify.?!’

At the regional level, ASEAN States have formed bodies that reflect the relation between human rights
and the rule of law, such as the ASEAN Intergovernmental Commission on Human Rights (AICHR), the
ASEAN Commission on the Promotion and Protection of Rights of Women and Children (ACWC), the
ASEAN Committee on Women (ACW), and the ASEAN Committee on Migrant Workers (ACMW).

209  See, CountryReport on Myanmar, at Part I, citing Moe Thuzar, ‘Myanmar in the ASEAN Economic Community: Preparing for
the Future, in Sanchita Basu Das (ed), ASEAN Economic Community Scorecard: Performances and Perception, Singapore: Institute of
Southeast Asian Studies, 2013, 208.

210  See,relevant Country Reports, for this sub-section, at Part ITL.
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5. Commitments and Plans/Initiatives in relation to ASEAN-wide Commitments and
the ASEAN Declarations on Human Rights

a.  ASEAN Convention Against Trafficking in Persons, Especially Women and Children

Through the years, ASEAN has made declarations on human rights, e.g., ASEAN Human Rights Declaration,
the ASEAN Declaration on the Elimination of Violence Against Women, and the ASEAN Declaration on
the Elimination of Violence Against Children. Recently, ASEAN as a regional organisation initiated steps
to conclude treaties, thus binding itself to adhere to the principles therein on human rights. The ASEAN,
true to the progressive nature of international law, is now forging treaty commitments, not just issuing
declarations.

Foremost among these is the ASEAN Convention Against Trafficking in Persons, Especially Women and
Children (ACTIP), signed by all Member States in November 2015, taking off from the wide ratification or
accession by ASEAN States of the conventions relating to the human rights of women and children. It aims
to prevent and combat trafficking in persons, to ensure the just and effective punishment of traffickers, to
protect and assist victims, and to foster cooperation amongst the parties.?!' The Convention is not yet in
force and, so far, only Cambodia and Singapore have ratified the same.*'?

The fact that all ASEAN States are parties to the conventions relating to the human rights of women and
children was most helpful in consolidating support for the regional anti-trafficking treaty. The matter was
thus in part largely viewed as a consolidation of common obligations of ASEAN States, which became the
rallying point for the birth of the treaty.

As mentioned above, Singapore generally ratifies treaties only when its domestic legislations already reflect
the terms of those treaties. As the Minister for Law stated, Singapore’s focus is on the “full and effective
implementation of treaty obligations.” This suggests that ASEAN States, instead of formulating new norms
for Member States to follow, have consolidated norms present in existing legislation that reflect international
law. Thailand h