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KAS Media Programme

Konrad Adenauer-Stiftung (KAS) is an independent non-profit organisation bearing
the name of Germany’s first Chancellor (1949-1963) after World War I1.

In the spirit of Konrad Adenauer, the foundation aims to strengthen democratic forces
and develop social market economies. For more than 40 years KAS has been
cooperating with partner organisations in over 100 countries worldwide. For an
overview of the organisation’s range of activities, go to <www.kas.de>

The KAS Media Programme in sub-Saharan Africa promotes the media through support
for advanced training, the development of educational materials for journalists,
networking and advocacy. KAS views the media as an integral part of modern
democracy, national development and integration. To this end, media have to be
empowered and supported to fulfill their fourth estate role as whistleblowers and
watchdogs within their society. But reporting on misdeeds of politicians and company
executives who do not live up to their duties is not enough. The media must be a
progressive force to support human rights and shape new ideas in an open society
through informed and impartial reporting and analyses.

A free, sustainable and competent press is a catalyst and resource for literacy,
modernization, informed polities and participatory development.

For more information on the KAS Media Programme and its activities, go to
<www.kasmedia.org>.

Konrad
de
Stiftung
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The Media Institute of Southern Africa

Officially launched in September 1992, the Media Institute of Southern Africa (MISA)
is a non-governmental organisation with members in 11 Southern Africa Development
Community (SADC) countries. It was created to help implement the 1991 Windhoek
Declaration on Promoting an Independent and Pluralistic African Press. MISA’s work
is founded on the fundamental values of freedom of expression, access to information,
media diversity, pluralism and independence as enshrined in the Universal Declaration
of Human Rights, and in particular Article 19.

While ensuring that gender-specific needs form an integral part of all activities, MISA
seeks to play a leading role in creating an environment in which the free flow of
information, ideas and opinions are encouraged through professionally run media as a
principal means of nurturing democracy and human rights in Africa. MISA aims to
create an environment in which civil society is empowered to claim information and
access to it as unalienable rights and in which the resultant freer information flow
strengthens democracy by enabling more informed citizen participation.

Through one of its activities, the Media Law Reform Programme, MISA is actively
involved in the campaign to have all repressive media legislation on the statute books
of countries in the SADC region repealed. Its campaign has been targeting repressive
laws such as criminal defamation, which is deemed undesirable and an affront to press
freedom all over the world and official secrecy laws among others. MISA campaigns
for and promotes the enactment and adoption of enabling laws and policies like the
adoption of Access to Information laws that make availability and accessibility of
information possible. MISA has produced a number of publications highlighting anti
media freedom laws still on the statutes books of various countries in SADC and calls
for their repeal. A recent publication, “Undue Restriction” has exposed the extent of
repressive laws that could be used to stifle press freedom in the region.

For more information on MISA and its activities, go to <www.misa.org>

éROMOTFNG MEDIA DIVERSITY®
PLURALISM®SELF-SUFFICIENCY
@INDEPENDENCE

vii
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The Mandela Institute

As a centre of excellence, the Mandela Institute undertakes
. . . School of Law

research, develops policy and offers advanced teaching in global s

law at the University of the Witwatersrand - that is, those areas of  RUEECEEINEEIIELTH
law that connect South Africa and the developing world to the

global economy. These include competition law, intellectual property law, banking law,
company law, communications law, the development of appropriate regulatory regimes
and international arbitration. The Mandela Institute is working to create an enhanced
legal framework and skills base as a contribution to the wider goal of economic growth.

The Mandela Institute aims to educate a new generation of skilled South African lawyers
- black and white.

The Mandela Institute comprises professors and research fellows in the School of Law,
specifically recruited to endow the Institute with lawyers of the highest standing.

EDWARDNATHAN Edward Nathan

CORPORATE LAW ADVISERS
Edward Nathan (Pty) Ltd (“EN”) is a firm

of corporate law advisors and consultants
that is recognised as one of South Africa’s legal advisory businesses for major
transactions. EN’s primary business is to provide high level specialist legal services to
the African market. The corporate commercial business of EN has been active in
South Africa for close on 100 years with the objective of rendering multi disciplinary
services. EN is a proudly South African company and is currently playing an active
role in the economical form of South Africa.

The firm’s practice operates in a variety of fields of law, not only commercial law. The
Technology, Media and Telecommunications (“TMT”) Department at EN is a specialist
department dealing in all aspects of communications law including telecommunications,
broadcasting, satellite and media law. Because of its communications law expertise,
EN was recently designated as an official industry partner of the Commonwealth
Telecommunications Organisation.

viii
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- the establishment and regulation of the public broadcaster;

- the regulation of the print media;

- the censorship of films and publications;

- the promotion of access to information;

- the protection against disclosure of official state secret information;
- the disclosure of journalists’ confidential sources of information; and
- the regulation of defence and internal security;

the most important codes of conduct prescribing standards of conduct for
the broadcasting and print media industries;

) the most important regulations impacting on the right to freedom of
expression of the media;

) the most important cases impacting on the right to freedom of expression
of the media;
) a summary of interviews with people engaged in the mass media sector,

including academics, people working in the public and private broadcasting
sectors, journalists in the print media sector, and people working in media
organisations and interest groups in the target countries.

2. Political history, market structure and journalists’ experiences

All of the target countries hail from difficult political histories, although a legacy
of colonialism is a common thread that runs through all of them. Some countries
proclaimed themselves as one party states (such as was the case in Zambia until
recently), whereas in others there is a system of monarchical supremacy (notably
in Swaziland). Botswana, on the other hand, has maintained a system of multiparty
democracy ever since obtaining independence from the United Kingdom. In all
three countries, there is a high level of concentration of media ownership and / or
control in the hands of the state. This particularly the case in Swaziland, where
most of the mass media is state owned. In Zambia, which has been a multiparty
democracy for just over a decade now, the private media encountered a lot of
resistance from the state immediately after the end of the Kaunda regime, which
still persists to this day, although the situation seems to be gradually improving.
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INTRODUCTION 3

Nevertheless government interference in the private print media sector in the
country has made it difficult for new newspapers to survive and flourish. In
Botswana, which is often held up as a model of stability in the often volatile
SADC region, the instances of overt government interference in the mass media
are generally not as blatant as in Swaziland or Zambia. Rather, government
interference in Botswana, where it does happen, tends to be far more insidious
and subtle.

As regards the print media, some countries (notably Botswana) have a fairly robust
independent print media sector. However, the print media market in all three
countries are characterised by a strong presence of newspapers that are either
government-owned or effectively government controlled. In Botswana, the state
newspapers are distributed to people free of charge, which creates a formidable
market entry barrier for smaller privately newspapers that are seeking to establish
a market presence in the country. A rather worrying trend in all three countries is
that the governments in Botswana, Swaziland and Zambia have all at one time or
another attempted to subject the print media to statutory regulation and control.
These efforts have not gotten off the ground, largely due to pressure placed from
the public and the media industry alike on the governments to desist.

In the television arena, free-to-air television in all three countries is still
monopolised by the public broadcaster. All of the countries have authorised
privately owned South African based satellite television broadcaster, MultiChoice,
to beam its DSTV bouquet of channels within their jurisdiction. However, the
MultiChoice service is provided to customers on a subscription basis, which renders
the service unaffordable for most people living in these countries, where poverty
is still rife. In Swaziland, a privately owned terrestrial broadcasting service has
been licensed in the form of Channel Swazi. This station has close ties to the
monarchy and is not considered to be independent of the government. In Zambia,
a test licence was granted to a privately owned terrestrial broadcaster, Omega TV,
although the government closed the station down shortly afterwards.

All of the target countries allow privately owned commercial and/or community
radio broadcasters to operate within their borders. However, in Zambia and
Swaziland, the private radio sector is dominated by church owned radio stations,
which generally tend to be quite conservative in their approach. In Botswana, the
privately owned radio stations that exist are music stations, and do not have the

‘ handbook.p65 3 11/25/2004, 9:25 AM



4 SADC MEDIA LAW HANDBOOK: VOL 2

news as their main focus point. The effect of this is that the public broadcaster in
Botswana is still the main source of news and information in the country.

Our interviews with journalists and media workers working on the ground show
that the degree of freedom of expression in the three countries varies for obvious
reasons. However, there were some common threads that ran throughout all of
the interviews. One of the themes that emerged is that there is a culture in African
countries of according respect to elders in the community. This practice can serve
as a barrier to media freedom, particularly when government officials use this as a
convenient excuse to deflect media criticism. Another complaint is that none of
the three countries has yet enacted legislation providing for a right of access to
information. Journalists interviewed in Botswana, Swaziland and Zambia lamented
that they often experience great difficulty in obtaining access to government held
information. A third shared problem is that most of the journalists in the three
target countries have no formal training. A large part of the reason for this is that
journalism was not regarded as a career-worthy discipline until very recently. No
specialist courses in journalism were previously offered at the tertiary level,
although this situation is beginning to change.

3. Enshrining freedom of expression in the constitution

Botswana and Zambia both espouse the principle of constitutional sovereignty (as
opposed to parliamentary sovereignty), and have adopted constitutions that are
the supreme law of the land. The exception to this is Swaziland which is the only
SADC country without a constitution. The reason for this is that the King repealed
the constitution in its entirety and established a system of monarchical supremacy
in its place in 1973.

The constitutions of Zambia and Botswana both enshrine the right to freedom of
expression. However, in neither of these countries is the right to freedom of
expression absolute: both of the constitutions make provision for this right to be
limited. Generally speaking, constitutional provisions that permit the right to
freedom of expression to be limited tend to take one (or a combination) of three
forms as set out below.

The first way that limitations of rights can be provided for is on an “internal”

‘ handbook.p65 4 11/25/2004, 9:25 AM
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4.1 Broadcasting

Laws related to the regulation of the broadcast industry typically deal with things
such as the establishment of an independent communications regulator, the
establishment and oversight of the public broadcaster, and the regulation and
licensing of private broadcasting services. In some cases, the legislation also
prescribes standards of conduct for broadcasters, although in other countries this
is left to self-regulation via a voluntary code of conduct.

Generally speaking, the model that many countries use for broadcasting regulation
posits a three-tiered separation of powers between policy-making, regulation and
the provision of broadcasting services. The difference between the three functions
is as follows:

) Policy-development is directed at addressing fundamental social objectives,
rather than day-to-day implementation and problem solving. It ensures that
attention is paid to the long-term implications of developments and of issues arising
from them. Policy-making is appropriately seen as residing in the domain of
government.

) Operations management is directed at separating the service provision
functions of the public broadcaster from the government, so that neither politicians
nor government bureaucrats can interfere in day-to-day operational decisions.
Usually this is achieved by corporatising the public broadcaster, and by establishing
an independent board of directors.

) Regulation is directed at the establishment of a regulatory agency that is
independent from the broadcasting industry and from day-to-day government
interference. The regulator’s tasks include implementing government policy and
acting as a buffer between the broadcasting industry and the government.

In reality, it is impossible to completely separate out the three functions of policy
making, regulation and broadcast service provision — particularly if the government
retains an ownership share in the public broadcaster, and also because the regulator
is technically speaking an organ of state, and is responsible for implementing
government policy.

However, there are certain indicators that can be used to measure the degree of
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independence of the regulator from the government. There are a number of factors
that impact on the independence of the regulator, the more important of which
include things such as:

how appointments to the regulator are made, and in particular whether the
appointments are made by the line minister responsible for the
communications sector, or whether reference is required to be made to
another state agency such as parliament;

whether the regulator is able to appoint its own staff, or whether it is required
to defer to the line minister on this;

whether the regulator is able to set its own remuneration scales for members
and employees, or whether it is required to obtain ministerial approval for
this;

how the regulator is funded, and in particular whether the regulator is
permitted to retain regulatory fees (such as licence fees, fines, etc), or
whether it is funded by monies appropriated by parliament;

how the regulator sets its budgets, and in particular whether the regulator is
required to seek budgetary approval from the line minister or from
parliament;

whether or not the regulator has the final say in relation to important
regulatory decisions such as licensing and regulation-making, and in
particular whether the line minister is able to intervene and to overturn the
decisions of the regulator. (The ability of the regulator to bear the ultimate
responsibility in relation to things such as licensing, for example, is vital
towards ensuring an independent private broadcasting sector that is not
handpicked by the government).

Likewise, in the case of the public broadcaster, there are a number of factors that
determine the degree to which it is able to operate independently of the government.
These include things such as:

‘ handbook.p65

how programming formats and content are determined, and in particular
whether it is the regulator that administers this or whether the government
or line minister is allowed to interfere in programming decisions;

how board members are appointed to the board of directors of the public
broadcaster, and in particular whether the line minister is given powers of
appointment with or without reference to another government agency;
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8 SADC MEDIA LAW HANDBOOK: VOL 2

) how the management of the public broadcaster is carried out, and in particular
whether the broadcaster is allowed to make its own management and
investment decisions with minimal interference from the line minister; and

) whether or not there is a clear distinction between editorial and management
functions, given that in many countries management appointments to the
public broadcaster are often highly politicised.

All three of the countries that we surveyed have established regulatory authorities
with oversight over the broadcasting sector, with varying degrees of independence.
In Swaziland there is the rather anomalous situation that the television broadcasting
regulator, the Swaziland Television Authority and the state broadcaster are one
and the same entity. Moreover, no regulatory agency has been set up for the radio
broadcasting sector in Swaziland.

In Botswana, although a regulatory authority has been established, the state
broadcaster, BTV, has not yet been incorporated as a juristic person separate from
the state. To date, BTV is technically still a division of the Department of
Broadcasting Services, with negative implications for editorial independence and
control.

In Zambia, legislative reforms have been introduced that allow for the appointment
of an independent board of directors to the regulator and the public broadcaster.
However, the appointment of these boards has been stymied by the fact that Minister
of Information and Broadcasting Services wants to be able to veto the
recommendations of the appointments committees responsible for recommending
the appointment of members to the two boards, which serves to compromise their
independence from the executive arm of government. (Currently, the applicable
legislation empowers the Minister to appoint board members on the advice of the
appointments committee, subject to ratification by the National Assembly of
Parliament. The legislation is silent as to whether the Minister may deviate from
the recommendation of the appointments committee).

4.2 Print media

The second theme area relates to the regulation of the print media. It is not
uncommon for legislation to provide that all material printed and published in a
country be deposited with the government archivist.

However, the governments of Botswana, Swaziland and Zambia have all attempted
to take this further at some point in time by publishing draft legislation providing
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for the statutory regulation of the print media, by amongst other things requiring
journalists to be accredited with an appointed government agency as a prerequisite
to operating legally within the country. This legislation has not yet been passed
into law in any of the target countries, largely because of opposition from the
public and the media sector alike to government efforts to muzzle the press.

4.3 Censorship

All of the target countries had enacted legislation providing for the censorship
and classification of the content of films. Legislation of this nature typically
requires certain types of films and publications to be pre-approved by a
censorship board before they may be distributed to the public.

4.4 Access to information

None of the countries has passed legislation which regulates access to
information held by the state and by organs of state. Some of the countries have
passed draft legislation on the topic which has not yet been enacted into law.
Legislation of this nature typically tends to grant a general right of access to
information, but which may be withheld from disclosure on well-recognised
grounds such as where there is a need to protect an individual’s right to privacy,
where the information is commercially sensitive, or relates to the defence and
security of the state, to name a few.

4.5 Defence and internal security

It is widely recognised in comparative jurisprudence and international human
rights instruments that expressive activity may legitimately be restricted on the
grounds of national security.

For example, article 19(3)(b) of the International Covenant on Civil and Political
Rights permits expressive activity to be limited where the limitation is “necessary
... for the protection of national security or of public order, or of public health or
morals”. Other international conventions, like the European Convention on Human
Rights, also allow for the abrogation of the right to freedom of expression where
national security considerations require this.

However, a number of defence-related, “official secrets”- type statutes are used to
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restrict access to information for state security reasons. State security laws pit
two crucial social interests against each other. On the one hand the state has an
interest in ensuring a safe and secure society. On the other hand, the government
is constitutionally obliged to protect the right to freedom of expression of all who
live in the country, which is a fundamental human right.

Proscriptions on the publication of security-related information have a number of
specific implications for freedom of expression. In particular, security legislation
overtly seeks to criminalise the publication of information according to its content
at the outset. Moreover, much security-sensitive information is fundamentally
political in nature, and as such is at the core of protected expression.

Another hallmark of legislation of this nature is that it often restricts expressive
activity in broad and vague terms and thus casts the net of liability extremely
widely. Some of the official secrets-type legislation that we surveyed makes it an
offence even to receive official state secret information, let alone to disclose it.
Another problem with this type of security-related legislation is that the criminal
sanctions that these statutes prescribe are often excessive in relation to the nature
of the offence in question. The official secrets legislation in the countries which
we surveyed all make provision for the imposition of both fines and prison
sentences.

4.6 Protection of confidential sources

In some of the countries, statutory provision is made to force the disclosure of
journalists’ confidential sources of information.

Some jurisdictions in the world (such as the case in the USA) give journalists a
statutory right to protect their confidential sources of information. Other countries
allow journalists to refuse to testify in court without any fear of being held in
contempt of court. (This right is otherwise known in law as a qualified privilege
— the term “qualified” denotes that the privilege is not absolute in the way that
attorney-client privilege is absolute). The basic rationale for the existence of a
qualified privilege goes to the heart of the protection of freedom of expression.
Confidential sources are essential to investigative reporting.

The protection of sources is also an ethical requirement for both journalists and
the media. It is a condition for the free flow of information in society. Were
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informants to know that their confidentiality would not be respected, the existing
and potential sources would be unwilling to pass information onto journalists,
thereby having a chilling effect on the freedom of expression of the media. This
would harm the public because it is believed that many matters of major public
concern ranging from maladministration through misconduct to criminal activities
would not be made available to the public.

‘ handbook.p65 11 11/25/2004, 9:25 AM



Botswana

1. Introduction

1.1 Political landscape

Botswana has a population of approximately 1.6 million people. The country was
formerly a British protectorate before it gained full independence from the United
Kingdom in 1966 with Seretse Khama of the Botswana Democratic Party (“BDP”)
as the first president. Botswana has maintained a multiparty democracy since
independence. Botswana is generally considered a model of peace and stability
in southern Africa, a region that is often characterized by conflict and political
struggle.

The Botswana legislature consists of a unicameral 40-elected-member National
Assembly. There is also a 15-member House of Chiefs, which has advisory powers
only. The main function of the House of Chiefs is to provide guidance on matters
affecting custom and tradition. There has been some debate as to whether the
House of Chiefs serves any useful purpose, but given the ruling party’s dependence
on its rural support base, no immediate changes to the status quo are anticipated.
Although it is a democracy, Botswana’s political system also incorporates a degree
of potential authoritarianism, which depends very much on the use the president
chooses to make of his extensive powers.*

There are two main political parties the Botswana Democratic Party (“BDP”") and
the Botswana National Front (“BNF”), in addition to a number of smaller parties.
The BDP is the ruling party and has been in power since Independence. General

1 Institute for Security Studies, “Botswana: History and Politics” (http://www.iss.co.za/AF/profiles/
Botswana/Politics.html)

‘ handbook.p65 12 11/25/2004, 9:25 AM



BOTSWANA 13

elections for the National Assembly are held at least once every five years.
Botswana has had four peaceful changes of president since its independence,
through the same political party. Following the last round of elections in October
2004 President Festus Mogae was re-elected as the president.

Botswana has enjoyed an economic boom of remarkable proportions for much of
the period since independence in 1966. From 1976 to 1992, the rate of economic
growth averaged about 10% a year in real terms. The basis of this growth, however,
was fragile as it depended primarily on the export of minerals (which accounted
for approximately 80% of total exports in 1991) and beef. An economic slowdown
began in 1992 and annual growth rates have since hovered around the rate of
population growth, implying little or no increase in per capita income. In order to
meet the development challenges currently facing the country, Botswana has
developed its Vision 2016 plan. One of the main thrusts of the Vision 2016 plan is
to promote sustainable economic diversification. Human resource development,
poverty alleviation, job creation, a more equitable distribution of the country's
wealth, more privatisation, democracy and accountability, are important pillars of
this national vision, which was articulated in 1996.2

Although the Botswana Constitution guarantees the right to freedom of expression,
the Constitution does not make any explicit reference to the protection of press
freedom.

1.2 The mass media market in Botswana

There is one state owned newspaper, the Daily News, which is a daily paper. The
Daily News has by far the widest readership in the country compared to the privately
owned papers. The country’s independent press is still small, although it continues
to grow and has a long tradition of vigorous, candid, and outspoken coverage.
The principal privately owned newspapers are Mmegi, which is a daily paper that
is published in Setswana, the national language of Botswana; the Botswana
Guardian and the Midweek Sun, both of which are weekly papers which are
investigative in their orientation; the Botswana Gazette, which is a weekly paper

2 International Labour Organisation (Multidisciplinary Advisory Team for Southern Africa),
“Botswana: Economic and Socio-political Situation” (http://www.ilo.ora/public/english/region/
afpro/mdtharare/country/botswana.htm)
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that carries both investigative and informative stories; and The Voice, which is a
tabloid.

There are three television broadcasters in Botswana, Botswana Television (“BTV”),
GBC TV and MultiChoice. The dominant broadcaster is BTV. BTV was
established as the country’s first national free-to-air television service in 2000.
The station initially began broadcasting with technical and programming assistance
from the British Broadcasting Corporation. BTV is currently still a division of the
Department of Broadcasting Services, and has not yet been corporatised. Aside
from BTV, two private television broadcasters have been licensed in Botswana.
These are GBC TV, which is a private, terrestrial, free-to-air television station and
DSTV which is a satellite subscription television broadcasting service run by South
African-based company, MultiChoice. In addition, the two mining towns of
Jwaneng and Orapa have their own television stations. These stations were
established by DeBeers. Their programming is mainly British based, although
these stations are apparently not a serious force in Botswana.

As the circulation of privately owned print media in Botswana remains limited to
the main cities and towns in the country, radio remains the most important medium
of public communication. There are four free-to-air radio stations in Botswana.
Two of these are run by the state, namely Radio Botswana 1, which is a news and
information station and Radio Botswana 2, which is a music station geared towards
the adult market. The two private radio stations are Yarona FM, which is a youth
orientated music station and Gabz FM, which is an adult orientated music station,
although neither of these broadcast to the entire country. Only the state-owned
Radio Botswana broadcasts to the entire country.®

2. Experiences of journalists in Botswana

Overview

Freedom of expression in Botswana is good relative to other countries in the SADC
region. However, there have been a few worrying instances of government
interference in the media sector. Because Botswana is fairly politically stable,

3 US Department of State, “Botswana: Country Report on Human Rights Practices — 2001" (http:/
Iwww.state.gov/a/drl/rls/hrrpt/2001/af/8265.htm)
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where encroachments on media freedom do occur by government, they tend to be
covert and insidious. These problem areas tend to manifest themselves where the
government perceives that it is being overly criticised, and particularly where
aspersions are cast on individual politicians.

Many of the interviewees indicated that matters pertaining to the government,
irregularities in government, government blunders, financial mismanagement and
infighting amongst politicians are considered to be sensitive topics in Botswana.
Some people claimed that the media was developing a pattern of self censorship
in these areas whereas others denied that this was the case. One interviewee
attributed the sensitivities surrounding the criticism of politicians to the fact that
Botswana is a small nation. This person claimed that because of this, many people
tend to be connected to each other in some way or another, including as distant
relatives. This person also said there is thus a tendency for people in Botswana to
protect each other, particularly in corruption cases implicating a person’s relatives.
Another journalist hinted that another reason for this might be cultural. Elders
occupy a very prominent place in the community in Botswana, as in many African
countries. The cultural implications of this are that people traditionally are not
supposed to challenge their elders. Politicians who posit themselves as the elders
of the nation sometimes leverage this to deflect legitimate criticism.

Problems of ethnicity and tribalism are considered to be sensitive in Botswana.
Apparently the plight of the Basarwa people (Khoisan people or so-called
“Bushmen”) is a particularly raw nerve. The Basarwa are a hunter-gatherer people
who have been marginalized from mainstream life in Botswana. No Mosarwa
currently holds office in Botswana, so the Basarwa are not represented in
government. The Basarwa are also not represented in the media. Moreover, there
is only one Mosarwa graduate in the entire country. There has recently been an
international outcry about the relocation by the Botswana government of the
Basarwa from the Central Kalahari Game Reserve which they consider to be their
ancestral home. The lobby group, Survival International has claimed that the
Basarwa have been forcibly removed from the reserve because government wants
to mine the land which is a depository of diamonds. According to one journalist,
the press tread lightly around the Basarwa issue because they fear being branded
as unpatriotic or of damaging international perceptions of Botswana if they report
on the issue. This person felt that the Survival International campaign is negatively
affecting the outside world’s perception of Botswana. This led to self-censorship
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in the media around the Basarwa problem. As a result, the interviewee believed
that little or no internal debate is currently taking place on this issue within
Botswana.

Another issue that interviewees raised is insufficient access to government
information in Botswana. One of the people who we spoke to indicated that even
basic government information is often not available. This problem has been
exacerbated as Botswana has not enacted any legislation entrenching access to
information as a right. Journalists complained that it is often quite difficult to get
hold of politicians and government ministers, and that there is no guarantee that
they will respond to requests for information. We were informed, however, that
the Botswana government appointed a presidential spokesperson sometime in 2003,
presumably to facilitate contact between the media and the government. One
interviewee expressed the hope that this was the first step in paving the way to
greater access to government information in the future.

A few interviewees expressed the concern, however, that the government is not
the only threat to media freedom in Botswana. Subtle pressures also emanate from
the private sector, particularly from advertisers. One journalist complained that
the press were constantly aware that an advertiser could withdraw support if the
media ran a story that the advertiser did not like.

A further general theme that resonated throughout the interviews was that few
journalists in Botswana have actually received formal training. Journalists in
Botswana generally tend to learn their trade on the job, with the exception of
those journalists who have been trained outside of the country. We were informed
that many of the older journalists in Botswana came from the ranks of
schoolteachers.

Apparently, the study of journalism is a fairly recent discipline at university. For
example, the Mass Media Unit at the University of Botswana was only set up in
2002. One of the reasons for this is that apparently journalism was not previously
seen as a profession worth going to school for. Another problem with this seems
to be that major discrepancies exist in the levels of experience and exposure of top
management vis-a-vis middle to lower management in the media. One interviewee
claimed that the situation in the private press is even worse than in the public
media, and that newsrooms in Botswana are becoming increasingly juniorised.
This person said that most of the people who are employed as media personnel in
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the private media sector come straight out of high school or join the media industry
from other professions. There is little training going on within media institutions
to counteract this trend, and all the media houses are generally run on low budgets.

2.1 The print media sector

The private press in Botswana has a long tradition of speaking out on issues
affecting the public interest. Perhaps because of this, the Botswana government
has sought to curtail the private print media on more than one occasion, and
thereby influence editorial policy in a more pro-government direction.

In 2001 the Office of the President instructed all government ministries,
departments, parastatals and private companies in which the government is a
shareholder to cease all advertising in the Botswana Guardian and the Midweek
Sun. This placed the Botswana Guardian and the Midweek Sun in a financial bind
because the government is the biggest source of advertising revenue in the country.
The withdrawal of advertising happened after the papers ran an article accusing
the vice-president lan Khama of abusing his authority. The papers responded to
the ban by successfully instituting legal proceedings against the government in
the High Court. One interviewee claimed, however, that the court victory was
more of a moral victory than anything else. The court ruled that although it could
not compel the government to place adverts with the Botswana Guardian and the
Midweek Sun, it was nevertheless wrong for the government to withdraw advertising
solely on account of the stories that the papers were running. The court held that
the ban violated the newspapers’ constitutional right to freedom of expression, as
the ban had been instituted to influence the papers’ editorial policies.* Government
advertising has been reinstated to some degree since then.

Usually, however, the threats to media freedom in Botswana are not as blatant as
the case of the withdrawal of advertising. More subtle, anti-competitive threats
are starting to emanate from the government-owned media. Apparently the
government media (such as The Daily News and Kutlwano) used to be solely
financed by the state for a long time, and never carried any adverts. However,
according to one interviewee, the new Minister of Science, Communication and
Technology decided that the state-owned newspapers should start running adverts

4 International Press Institute, “Botswana — 2001 World Press Freedom Review” (http://
www.freemedia.at/wpfr/botswana.htm)
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to generate revenue. This directly affects the viability of smaller papers because
they have smaller readership than the government owned papers. At 65 000 copies
per day, the government owned Daily News is widely circulated. Private print
media with lower circulation figures cannot compete as advertisers invariably
support the bigger papers, because the audience reach is wider. It was also alleged
that the government papers undercut the private papers by offering lower rates to
advertisers than the independent press can afford. The bigger papers can afford to
do this because they are being subsidised by the state. Obviously there are major
competition issues with the state papers doing this because it means that the private
and the public newspapers are not competing with each other on a level playing
field. This problem has been exacerbated because there is currently no competition
legislation in Botswana that prevents dominant companies from abusing their
position in the marketplace.

The tentacles of the government’s influence also seem to be far reaching in other
ways. For example, although the Botswana Press Agency (“BOPA”) is supposed
to be a wire service for everyone, it mostly provides news to other government
owned media. An interviewee claimed that even if the BOPA did provide news to
all media sources, it is doubtful that private sources would use it, as the BOPA is
considered to be a propaganda tool.

Tensions between the government and the print media also surfaced a few years
ago when the Botswana government attempted to introduce statutory measures to
regulate the print media. In November 2001, the government submitted a draft
Mass Media Communications Bill to a group of journalists and media professionals
for consideration. The Bill proposed to establish a statutory press council that
would have been appointed primarily by the government. The Mass Media Bill
would also have required journalists to obtain government accreditation as a
prerequisite to practising in the country, and would have conferred wide powers
on the police to seize publications that violated its provisions. One of the
interviewees expressed the view to us that the Bill was passed in reaction to the
realities of the independent media in Botswana. In the face of encroaching
government control, the print media sector clubbed together and established its
own self-regulatory body in the form of the Botswana Press Council. The Council
was launched in January 2003. The Council developed a code of ethics for urnalists
which it launched on 26 June 2004.
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However, the Botswana government has apparently not yet given up on its efforts
to bring the print media sector under statutory control, in spite of the establishment
of the Botswana Press Council. Government is still trying to push through the
Mass Media Bill, notwithstanding ongoing opposition from the industry. The
government has established a Media Advisory Council as a consultative forum
specifically for the purpose of reworking the Bill. The Media Advisory Council
consists of representatives from government and the print media industry. We
were told that to date, the members of the Media Advisory Council have been
unable to agree on the form that the Bill needs to take. According to one journalist,
the industry is hoping that the impetus behind the Bill will eventually fizzle out
with time.

2.2 The television broadcast sector

A number of interviewees cited the fact that the state-broadcaster, BTV, has not
yet been corporatised, as a major problem. Apparently, the 2000 debut of BTV
generated substantial debate among government officials and the Botswana
public alike as to whether a fully-fledged state-owned station could function
independently of state influence, especially with respect to news coverage.
During the station’s opening ceremonies, the Acting Minister for Presidential
Affairs and Public Administration insisted that editorial policies would not be
subject to government interference.® However, there have been incidents since
then that indicate that the state may be trying indirectly to influence the BTV’s
editorial policy.

According to the Committee to Protect Journalists, BTV News Director Chris
Bishop resigned in April 2001 to protest alleged government interference with the
station. Bishop, who claimed to have been threatened by state officials, left BTV
after authorities blocked the broadcast of a feature documentary on Marietta Bosch.
Bosch was a South African woman who was executed that month after a court
convicted her of murder. The execution had provoked much controversy,
particularly in South Africa where the death penalty has been outlawed.

5 US Department of State, “Botswana: Country Report on Human Rights Practices —
2001" (http://www.state.gov/ag/drl/rls/hrrpt/2001/af/8265.htm)

¢ Committee to Protect Journalists, “Botswana — Attacks on the Press in 2001.” (http:/
Iwww.cpj.org/attacks01/africa01/botswana.html)
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One of the interviewees expressed a concern that people working for state media
houses such as BTV consider themselves to be government employees first, and
then journalists second. This person was emphatic about the need for a public
media system instead of the current state media system. Another interviewee
hinted at the subtle pressures that the state broadcaster faces from the government.
This person said that the Minister sometimes “panics” when BTV runs a story that
he does not like, in which case he will phone BTV and express his dissatisfaction.
This interviewee said to us, “That is harassment in my view.” \We were also told
that because of their close ties to the government, it is generally more difficult for
the government owned media such as BTV to investigate issues of public morality
implicating government officials. This person told us that it is probably far easier
for the privately owned media to do this.

2.3 The radio broadcast sector

One journalist from the private radio broadcasting sector expressed an
overwhelmingly positive view of media freedom in Botswana. This person told
us that he had never had any personal experience of government harassment in
the sector. His biggest gripe was a lack of access to government information.
We were told that instances of government interference in the sector tended to
be few and far between.

However, government has nonetheless been known to meddle with the broadcasting
sector from time to time. For example, the state owned Radio Botswana used to
run a popular morning radio program, Masa-a-sele, which means “dawn has
broken” in English. Apparently it was one of the most widely listened to programs
in Botswana, partly because the show allowed people to phone in and express
their views on air, and partly because the show used to run during the drive-time
in the morning. The format for the show was that the presenters would discuss a
topic before opening the phone lines to the public. According to this particular
interviewee, the new Minister of Science, Communication and Technology, Boyce
Sebetlela, decided that the show had become a threat to the ruling party because
people were phoning in and criticizing their elders, so he shut the programme
down. The programme was revived early in 2004 after the public raised an outcry
over its closure, but without Laone Segaetso, the original presenter and without
the phone-in option. We were told that Segaetso has been permanently removed
from his radio presenting function to a desk job instead.
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3. Constitution of Botswana, 1966

Commencement date
30 September 1966.

Supremacy of the Constitution

The Botswana Constitution established a system of constitutional supremacy (as
opposed to parliamentary supremacy), meaning that the Constitution is the supreme
law of the land. While there is no express provision to the effect that the constitution
is the supreme law of Botswana, the supremacy of the Constitution can be inferred
from various provisions in the Constitution.

Establishment of an independent regulator
The Constitution does not make provision for the establishment of an independent
regulatory authority for the communications sector.

Provisions impacting on the media

Chapter Il of the Constitution provides for the protection of fundamental human
rights and freedoms. Section 12(1) of the Constitution enshrines the right to
freedom of expression but does not specifically guarantee freedom of the press.
However the right to freedom of expression is not absolute and may be limited.
Section 12(2) sets out the grounds on which this right may limited, which includes
factors such as defence, public safety and the like. An unusual feature of section 12
is that it expressly allows for restrictions to be imposed on the expressive activity
of public officers, local government employees and teachers.

The exact wording of section 12 provides as follows:

(1) Except with his own consent, no person shall be hindered in the enjoyment of
his freedom of expression, that is to say, freedom to hold his opinions without
interference, freedom to receive ideas and information without interference,
freedom to communicate ideas and information without interference (whether
the communication be to the public generally or to any person or class of persons)
and freedom from interference with his correspondence.

(2) Nothing contained in or done under the authority of any law shall be held
inconsistent with or in contravention of this section to the extent that the law in
question makes provision -
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@) that is reasonably required in the interests of defense, public safety, public
order, public morality or public health; or

(b) that is reasonably required for the purpose of protecting the reputations,
rights and freedom of other persons or the private lives of persons
concerned in legal proceedings, preventing the disclosure of information
received in confidence, maintaining the authority and independence of
the courts, regulating educational institutions in the interests of persons
receiving instructions therein, or regulating the technical administration
or the technical operation of telephony, telegraphs, posts, wireless,
broadcasting or television;
or

(c) that imposes restrictions upon public officers, employees of local
government bodies, or teachers, and except so far as that provision or,
as the case may be, the thing done under the authority thereof is shown
not to be reasonably justifiable in a democratic society.

Limitation clause

The Botswana Constitution does not have a general limitations clause. Rather, to
the extent that restrictions on fundamental rights are permitted, these restrictions
are set out in the text of each clause dealing with a fundamental human right, such
as is the case with section 12(2).

Section 16 of the Botswana Constitution permits some of the fundamental rights
entrenched in the Constitution to be derogated from during a state of emergency
or during awar. The Constitution stipulates that the derogation must be “reasonably
justifiable” to be constitutionally valid. However, section 16 does not make any
mention of derogations from the right to freedom of expression under section 12.

Courts which have jurisdiction to decide constitutional matters

Section 18 of the Constitution confers original jurisdiction on the High Court of
Botswana to hear and determine cases relating to the violation of the rights and
freedoms guaranteed under the Constitution. If any question arises relating to a
contravention of a fundamental right enshrined in the Constitution during the course
of proceedings before a subordinate court, then this must be referred to the High
Court for determination. Section 105 also requires subordinate courts to refer
issues of constitutional interpretation to the High Court for determination. Such
referrals may either be made of their own accord or at the instance of a party to
proceedings before them. Appeals on constitutional matters lie from the High
Court to the Court of Appeal as provided for under section 106.
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Hierarchy of the courts
The Court of Appeal is the final court of appeal in Botswana. Underneath the
Court of Appeal is the High Court, below which are the subordinate courts.

Appointment and removal of judges

Sections 96 and 100 respectively empower the President to appoint the Chief Justice
and other judges of the High Court and Court of Appeal. However, the President’s
powers of appointment are not unfettered. The Constitution stipulates that he
must act in accordance with the advice of the Judicial Service Commission. It is
unclear whether the President can deviate from the Commission’s advice.
Sections 97 and 101 respectively empower the President to remove judges of the
High Court and Court of Appeal on the advice of the Judicial Service Commission.
The Constitution provides that judges may be removed only if they are unable to
perform the functions of their office or for misbehaviour. If the President believes
that the removal of a judge from office ought to be investigated, he must appoint
a tribunal to investigate the matter, and thereafter acts on its recommendation.

Independence of the judiciary
There is no express provision in the Constitution that enshrines the independence
of the judiciary.

4. Legislation that governs the media

Overview
The principal statutes which impact on media freedom in Botswana, include the
following:

e Broadcasting Act, 1998 (Act No. 6 of 1998) — which is the primary statute
dealing with the regulation of the broadcasting sector;

e Cinematograph Act, 1970 (Act No. 73 of 1970) — which provides for the
censorship and pre-classification of films and publications;

e National Security Act, 1986 (Act No. 11 of 1986) — which provides for
terrorism, defence and internal security;

e Printed Publications Act, 1968 (Act No. 15 of 1968) — which provides for the
registration of certain newspapers;

e Penal Code No. 2 of 1964 — which sets out conduct that is deemed to be
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criminal including defamation; and

e Mass Media Communications Bill, 2001 — which proposes to amend the Printed
Publications Act, to provide for the registration of newspapers, to establish a
statutory Press Council and to provide for the accreditation of journalists.

4.1 Broadcasting Act, 1998

Commencement date
18 August 1999 (for parts 1 and 2)
29 June 2001 (for parts 3 and 4).

Purpose of the Act

The Act establishes a regulatory framework for broadcasting services. In particular,
the Act provides for the establishment of the National Broadcasting Board (“the
NBB™) as the regulator for the broadcasting sector and sets out a framework for
the licensing of television and radio broadcasters.

Sector of the media affected by the Act

The Act applies to television and radio broadcasters who broadcast via terrestrial,
satellite, cable and optical fibre platforms. Online media broadcasters such as
Internet webcasters are not covered by the Act.

Key provisions

Section 3 establishes the NBB as the regulator for the broadcasting sector. The
Act does not establish the NBB as a body corporate in its own right. The
telecommunications regulator, the Telecommunications Authority acts as the
secretariat to the NBB in terms of section 9 (The Telecommunications Authority
was established as a juristic person under section 3 of the Telecommunications
Act, 1996). The secretariat carries out all functions that the NBB delegates to it.
Further in terms of section 9(2), the Telecommunications Authority is empowered
to designate to the NBB any of its officers as may be necessary to allow the
NBB to perform its functions and to administer the Act.

Section 4 stipulates that the NBB must consist of eleven members. What is
significant in Botswana is that it is the line ministry responsible for
communications that appoints the members of the NBB. In terms of section 5,
five of the members are appointed directly by the Minister. The remaining seven
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members are also appointed by the Minister but from a list of ten nominees
drawn up by the Nominating Committee.

In terms of section 8, the Nominating Committee consists of three members,
namely someone from the Law Society of Botswana, the Vice-Chancellor of the
University of Botswana and a representative from the Office of the President.
The Nominating Committee is required to advertise NBB positions in the Gazette
and in the local newspapers and conduct interviews before drawing up its list of
nominees.

In terms of section 6, no NBB member’s tenure can exceed five years at a time
although a member can be eligible for re-appointment.

In terms of section 7 the Minister is empowered to determine the allowances
payable to NBB members after consulting the Ministry of Finance and
Development Planning.

As a general rule it is illegal for a broadcaster to operate in Botswana without a
licence. Section 12 prohibits anyone from broadcasting or re-broadcasting
without a licence issued under the Act. The NBB has the final say over the
decision to award broadcasting licences.

It does not appear as if any kind of invitation for applications needs to be issued
for broadcasting licences beforehand. Applicants who wish to obtain a
broadcasting licence may apply to the NBB for a licence at any time. In terms
of section 13, the NBB may grant an application for a broadcasting or re-
broadcasting licence provided that there are sufficient frequencies available.
The Act empowers the NBB to impose conditions and restrictions on broadcasting
licensees, including geographical restrictions.

Section 14 states that licensees may not broadcast or re-broadcast material of
which they are not the copyright owner unless written permission has been
received from the copyright owner to do so.

In terms of section 15, it is necessary to seek the approval of the NBB whenever
there is a change to the particulars of the licensee. The approval of the NBB is
specifically required where the licensee wishes to change its name, if
proprietorship of the licensee is changed, or if the directors or producers are
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changed. The NBB has the discretion to approve the change or to reject it and
revoke the licence. Section 17 empowers the NBB to revoke a licence whenever a
licensee has failed to comply with a material condition of the licence. The NBB
also has the power to renew licences that are about to expire. However, the NBB
must give the licensee a reasonable opportunity to be heard first before revoking
the licence or declining to renew it.

In terms of section 18, licensees who are aggrieved by the revocation of their
licences or by the failure of the NBB to review their licences may appeal to the
High Court.

Section 19 requires licensees to keep sound and video recordings of all programmes
that they broadcast or re-broadcast for a minimum period of 3 months after the
date of transmission and to produce such material when the NBB so demands.

Powers granted to the Minister or Director-General by the Act
Section 23 empowers the Minister to make regulations rather than the NBB.

Provisions for media not controlled by the state
The Act applies equally to both state controlled and non-state controlled
broadcasting media, inclusive of the public, private and community broadcasters.

Body which enforces compliance with the Act

The NBB is largely responsible for enforcing compliance with the Act. The courts
may hear appeals against decisions of the NBB to revoke or not to renew licences
under section 17. Similarly, the courts may criminally prosecute people who
commit statutory offences under the Act in terms of section 22.

Provisions limiting media ownership

There is no specific provision restricting broadcasting media ownership, except
for a casual reference under section 10(2) for the need for the NBB to give
preference to enterprises which are owned by Botswana citizens or in which citizens
have significant shareholding.

Consequences of non-compliance
In terms of section 15(6) any person who files a false notice or who carries out
broadcasting or re-broadcasting activities in contravention of section 15 will be
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guilty of an offence.

Under section 22 non-compliance with the provisions of the Act is an offence
punishable on conviction by a term of imprisonment of up to three months, payment
of a fine, or both.

4.2 Cinematograph Act, 1970

Commencement date
22 December 1972.

Purpose of the Act
The Act regulates the making and exhibition of films within Botswana and licensing
of cinemas.

Sector of the media governed by the Act
The Act primarily applies to the film, theatre and entertainment sectors.

Key provisions

In terms of section 3 no films may be made in Botswana without a permit granted
by the relevant Minister. It is an offence to make a film in Botswana without a
permit. Section 4 stipulates that an application must contain a full description of
all the scenes and the text of the spoken parts of the entire film. The Minister has
a very wide discretion to grant or refuse permits. In terms of section 6, the holder
of a permit must also apply to the Minister whenever it is proposed to make any
material alteration or addition to the text or scenes of the film. Section 7 requires
films to be made in accordance with the filming permit by the Minister. Failure to
comply with the filming permit is a punishable offence. Section 9 gives the Minister
wide powers to exempt films and classes of films from these requirements.

Section 10 establishes a Board of Censors appointed by the Minister. The Minister
is also empowered to assign functions to the Board from time to time. In terms of
section 14, the main function of the Board is to pre-approve and grant
certificates of approval in respect of films and posters advertising films that are
to be shown to the public. Section 15 of the Act gives the Minister wide-ranging
powers to grant or decline certificates of approval and to impose restrictions on
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the exhibition of films. Section 15 also empowers the Board to stipulate that
the exhibition of a film to the public be subject to certain excisions or that age
restrictions be imposed. A rather draconian feature of the legislation is that
section 15(6) empowers the Board to refuse to approve films and posters that
impersonate the President in an offensive manner, that ridicule the Botswana
Police Force or that disparage public characters. The other grounds on which
the Board may decline to grant a certificate of approval is where it is of the view
that a film or a poster contains scenes:

o that are calculated to affect the religious convictions or feelings of any
section of the public;

) that disparage other people on the basis of race or colour;

) that are suggestive of immorality or indecency;

o that show executions, murders and other “revolting scenes”;

o that depict “debauchery, drunkenness, brawling or any other habit of life
not in accordance with good morals and decency”;

o that show successful crime or violence; or

) that “are in any way prejudicial to the peace, order or good government

of Botswana”.

In terms of section 11 it is an offence for anyone to screen a film to the public
without first obtaining a certificate of approval from the Minister. In terms of
section 12 it is also an offence to display a poster advertising a film in a public
place without ministerial approval. In terms of section 16 it is an offence for
anyone to screen a film or display a poster to the public other than in accordance
with the terms of the relevant certificate of approval.

The Act also requires cinemas to be licensed. It would appear as if the primary
reason for this requirement is to ensure that cinema facilities are safe for public
use. In terms of section 19, it is an offence for anyone to use premises for the
public exhibition of a film without a cinema licence. Section 18 empowers the
Minister to appoint a local authority, a city council, a town council, or a district
commissioner as a licensing authority for this purpose. Section 20 gives the
licensing authority wide-ranging powers to grant and to reject applications for
cinema licences.

In terms of section 20(4), licensing authorities may also revoke or suspend cinema
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licences if they believe that inadequate provision has been made for the safety,
health or convenience the audience.

Section 22 empowers licensing authorities to endorse a cinema licence to allow
the cinema to be used as a theatre for the performance of stage plays and other
forms of public entertainment. Section 23 empowers licensing authorities to
exempt certain premises and classes of premises from the requirement to hold a
cinema licence.

Section 24 confers appellate jurisdiction on the Minister. In particular, the
Minister is empowered to adjudicate appeals against decisions of the Board and
the licensing authorities. In this regard, the Minister may confirm, vary or reverse
the decisions of the Board or a licensing authority relating to cinema licences
and permits. A rather worrying feature of the legislation is that the Minister’s
appellate decisions are considered to be final and may not be questioned in any
court of law. This is of particular concern when it is considered that it is also the
Minister who appoints the Board of Censors and the Chief Censor in terms of
section 10.

Finally, section 25 of the Act empowers the Minister, the Board and the licensing
authority to revoke licences, permits, approvals and permissions after giving
written notice to that effect to the licensee.

Powers granted to the Minister or Director-General by the Act
Section 28 empowers the Minister to pass regulations under the Act.

Provisions for media not controlled by the state

The Act does not exempt any category of persons or institutions engaged in the
activities covered by the Act. Therefore, it applies to all cinemas whether state
controlled or privately owned.

Body which enforces compliance with the Act
The Minister, the Board of Censors and the licensing authorities appointed by
the Minister are all responsible for administering the Act.

Provisions limiting media ownership
None.
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Consequences of non-compliance with the Act

Section 29 makes it an offence not to comply either with the Act or with the
provisions of any certificate, licence or permit issued under the Act. Offences are
punishable by imprisonment of up to one year or a fine or both.

4.3 National Security Act, 1986

Commencement date
23 May 1986.

Purpose of the Act

The primary purpose of the Act is to make provision for matters relating to the
national security of Botswana, including official state secret information. Inrelation
to the media, the Act prohibits the dissemination or use of information that is
prejudicial to the national security interests of Botswana.

Sector of the media governed by the Act
The provisions of the Act are not specifically targeted at the media, but are of
general application to the public. Therefore, it applies to all sectors of the media.

Key provisions

Section 3 makes it an offence for any person to be in the vicinity of or enter any
prohibited place for purposes that are prejudicial to the safety or interests of
Botswana. Interms of section 1, a prohibited place refers to “any work of defence
belonging to or occupied or used by or on behalf of Botswana including arsenals,
navy, army or air force establishment or stations, factories, dockyards ...” The
section goes further to state that prohibited places also include any place that the
President has declared as a protected place under the Protected Places and Areas
Act. A contravention of section 3 will render the offender liable on conviction to
imprisonment for a maximum period of 30 years.

Section 5 criminalizes the communication of classified matters to unauthorised
persons. It is not a defence that the accused did not know and could not have
reasonably known that the information concerned related to a classified matter.

Section 9 of the Act equally makes it an offence for anyone who attempts, aids,
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incites, or persuades another person to do any of the prohibited acts under the Act.

Section 13(1) empowers the Attorney-General to give a written authority to a named
Police Officer to obtain information from anyone who is believed to be in possession
of information about someone else who has committed or is about to commit an
offence under the Act. Section 13(2) makes it an offence for anyone to refuse to
disclose such information or to knowingly give false information. What is
significant about this particular section in the legislation is that it could potentially
be used by the Attorney General to compel journalists to disclose confidential
sources of information.

Powers granted to the Minister or Director-General by the Act

The Attorney General must give his consent as required by section 15 before any
person may be prosecuted under the Act. In terms of section 17(2), the Attorney
General may insist that court proceedings against any person for committing an
offence under the act be closed to the public if it is believed that public exposure
would be prejudicial to the interests of Botswana.

Provisions for media not controlled by the state
The Act is of general application and does not specifically apply to the media
only.

Body which enforces compliance with the Act
Generally, the courts are responsible for prosecuting offences committed under
the Act.

Provisions limiting media ownership
None.

Consequences of non-compliance with the Act
Generally, offences committed under the Act are punishable with a sanction of
imprisonment.

4.4 Printed Publications Act, 1968

Commencement date
8 March 1968.
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Purpose of the Act
The primary purpose of the Act is to provide for the registration of newspapers.

Sector of the media governed by the Act
The Act applies to the print media.

Key provisions

Section 4 of the Act obliges the Registrar of Newspapers to maintain a register for
the registration of newspapers in Botswana. Section 3, empowers the relevant
Minister to appoint the Registrar.

In terms of section 5(1), it is an offence for anyone to print or publish a newspaper
in Botswana without registering with the Registrar. In terms of section 5(2), full
details must be given on registration of the title of the newspaper, and the addresses
of the editor, the proprietor, the publisher and the printer. In terms of section 5(3),
the Registrar must be notified whenever there is a change to any of these details.

Section 8 empowers the Minister to declare any newspaper not to be a newspaper
for the purposes of the Act. Further, the Minister may also exempt any person
from the provisions of the Act.

Section 9 empowers the Minister to declare in the Gazette that any publication
printed outside but which is intended for circulation within Botswana to be a
newspaper and therefore to comply with the registration requirements under the
Act.

Section 11 empowers the police to seize any publication or newspaper printed or
published in contravention of the Act. The Act also empowers magistrates to
issue warrants authorising the police to enter any premises where it is reasonably
suspected that a newspaper that has been printed or published in contravention of
the Act is being kept.

Powers granted to the Minister or Director-General by the Act
Section 12 empowers the Minister to make regulations under the Act.

Provisions for media not controlled by the state
The Act does not make a distinction between state owned and private media and
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thus applies equally to both.

Body which enforces compliance with the Act
It is an offence to contravene the Act, which offence can be prosecuted in a court
of law.

Provisions limiting media ownership
None.

Consequences of non-compliance with the Act
Under section 13 anyone who contravenes the Act will be liable on conviction to
a fine, or to imprisonment of up to six months, or both.

4.5 Penal Code, 1964

Commencement date
10 June 1964.

Purpose of the Act

The primary purpose of the Penal Code is to establish a code of criminal law in
Botswana, although some of the provisions have an impact on the operations of
media practitioners.

Sector of the media governed by the Act
The Code is of general application and most of its provisions are not specifically
targeted at the m