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Introduction

The right of each person to a trial by an independent and impartial tribunal is a
fundamental human right, and a pillar of a democratic state based on the rule of the law. The
State parties to the European Convention on Human Rights and Fundamental Freedoms (ECHR)
one of which is Romania have recognized this right through their ratification of the ECHR.
Article 6, paragraph 1 of the Convention states: "[E]veryone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal established by
law.”

The independence and impartiality of a judge, both personal and substantive, can be
influenced and endangered by various internal and external pressure factors and conflict of
interest situations. Judicial independence can only be effectively defended against such
factors and situations through a multi-faceted approach which must include not only
institutional and normative instruments, but also awareness=raising and consciousnesss
building measures. Amang the latter are seminars which help judges and those responsible for
guaranteeing judicial independence reflect upon which pressure factors and conflict of
interest situations exist, why and how they can negatively impact judicial independence, and
how judges can deal with these situations in their daily work.

This publication and its best practice guidelines are the product of such seminars. The
Konrad Adenauer Foundation, through its Rule of Law Program South East Europe and warking
together with the Society for Justice, organized these seminars in seven Romanian court
districts (Tg. Mures, Cluj-Mapoca, Oradea, Suceava, Focsani, Timisoara, and Slatina)
throughout 2006, The guidelines come from the participants' observations and comments in
the seminars as well as from their answers to a questionnaire in which the judges were asked
inter alia to define the terms “pressure factors™ and “conflicts of interest”, as well as to
describe whether the institutional, normative, and practical protections against such
influences are sufficient. The guidelines are intended to serve as a tool for Romanian judges in
dealing with pressure factors and conflict of interest situations in their daily work, thus
contributing to the further improvement of the independence of the Romanian judiciary.

The publication at hand is the translated version of the original Romanian text of the
handbook. This explains why the handbook refers to the specific legal and factual situation in
Romania. The Rule of Law Program intends to organize comparable seminars for judges in the
other program participant countries, and to publish similar handbooks tailored to the specific
needs of those countries.

Dr. iur, Stefanie Ricarda Roos, M, A.L.D.
Director, Rule of Law Program South East Europe

Bucharest, August 2007
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Rule of Law Program South East Europe
Konrad Adenauer Foundation

The Rule of Law Program South East Europe of the Konrad Adenauer Foundation is
designed as a program to promote dialogue on rule of law issues within and among the
countries in South East Europe. |t aims to support, in a sustainable manner, the
establishment and consolidation of a democratic state of the rule of the law. Program
participant countries are Bosnia=sHerzegovina, Bulgaria, Croatia, Macedonia, Montenegro,
Ramania, and Serbia. In these countries, the Rule of Law Program wishes to contribute to
the development and solidification of an efficient legal order and a justice system that is
in accordance with the fundamental principles of the rule of law. As such, both are core
elements of a democratic system, and a prerequisite for membership in the European
Union.

The Rule of Law Program South East Europe focuses on the following five areas:

- Constitutional Law (both institutional and substantive) and Constitutional
Jurisprudence

« Procedural Law

- Protection of Human and Minority Rights

- |ndependence and |ntegrity of the Justice System

- Reconciliation with the Past by Legal Means.

Within these areas, the Rule of Law Program organizes seminars, training sessions,
and conferences at the national and regional levels. In addition, the Program prepares
publications for guidance, education, and reference for future projects and studies.



USt.m | Al Konrad
So | ee— £ | Adenauer
. L’ 11 Stiftung
Society for Justice Fiile oF Law Progiam Baulh East Europs

The Society for Justice

History: The Society for Justice was established at the end of several months of
intensive communication on the Internet (http://eroups. yahoo. com/ group/ reformajl),
among individuals who share a broad interest in the reform of the Romanian justice system
that is now in progress - judges, prosecutors, CSM members, the minister of justice,
solicitors/barristers, legal advisors, journalists, students, and political analysts. [n this
unique virtual environment, draft laws, draft regulations, cases, political events and legal
events were debated upon.

Establishment: From 5-7 August 2005, the most active of the reformaj members
convened at Lapusna, the County of Mures, for an informal conference, to discuss the state of
play in the Romanian justice system. The principal conclusion stemming from the debate was
that the system was experiencing a profound crisis caused by impermissible delays in
achieving a genuine refarm. Such delays have led to the consolidation of a canservative legal
oligarchy that was not socially committed, but often governed by privileges and caste spirit.
By their reluctance to have a critical thinking about the real issues and by ignoring minimum
ethical standards, those groups have created a disastrous image of the legal professions they
represent. That is why the general feeling of the public is that the Romanian justice system is
being hampered by clan-like policies and undermined by nepotism, competing interests, and
poor performance.

A group of participants in that debate decided to establish The Society for Justice.
The Society for Justice association was registered at number 53/13.09.2005 to the register of
associations and foundations, deposited with the Targu Mures Court House, according to the
closure 95/30.08.2005 of the Targu Mures Court House, and is based in Targu Mures, 34
Infratirii Street, ap. 11.

Aim: The primordial purpose of our organisation is to contribute to the fulfilment of
an authentic and comprehensive reform, not only of the magistracy, but of other legal
professions, as well as that of the legal education system, for the purpose of improving the
quality of justice rendering in general. For that aim, The Society for Justice intends to use the
legal expertise of its members to encourage the act of justice in the interest of the public. The
association also intends to facilitate the public debate and uphold an active civic attitude on
the Romanian justice system.

Membership: The organisation currently brings together 20 members, 12 of whom are
founding members, They represent the various legal professions as well as the civil society,
The SoJust criteria for recruiting new members are mainly solid expertise that can be used by
the organization, strong communication skills and responsiveness,

Objectives: Through The Society for Justice, all stakeholders interested in the
quality of the system where they work can cave a tool of civic and professional action to bring
about and even impose substantive changes by:

-providing professional mability in the justice system based on merit and
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performance;

.improving the guality of the higher legal education in Romania;

-complying with ethical standards that would remove possible conflicts of interests;
-promoting an active attitude among the judges and prosecutors in what regards the
interests of the citizen;

-ensuring a justice system that would be independent from political and group
interests:

-rendering the system of justice responsible to justice seekers and society alike.

Action: Qur action is described at www.sojust.ro. In the course of the year that has
lapsed since our establishment, we have looked into conflicts of interests, solicited and
indicated clear criteria for the appointment of judges to the High Court of Justice and
Cassation, taken a stand on certain actions of the members of the Superior Council of
Magistracy (C5M), contributed with observations to the 2005 EC Report on the progress
towards accession regarding the Justice chapter, closely monitored the work of CSM and of the
Ministry of Justice, prepared the press review on justice matters on a temporary basis, and
encouraged the expression of critical views on the various changes in progress.

Sodust has developed partnerships with the Rule of Law Program South East Europe of
the Konrad Adenauer Foundation in the area of a unitary practice and conflicts of interest, as
well as with the National Council for the Combating of Discrimination.

The most prominent achievement of 2006 was “The Independent Report on the
Romanian Legal System”. An outcome of the voluntary contribution of the members of our
association and of collaborating experts, the report presents the merit of encompassing
almost all the aspects of legal affairs ranging from the management of the courts to the
personal relations between judges and prosecutors; from the guality of legal papers to ways to
evade law. The report uncovered, without reservation, irregularities that poison an optimal
operation of the institutions of the state.

In the beginning of 2007, SoJust completed its survey on “Pressure Factors and
Conflicts of nterest in the Judiciary”. Starting from the attributions of independence and
impartiality that must characterise the justice system in a democratic society, the study is
based on the legal provisions and on the practice in the framework of which judges have been
operating from this point of view. The study is intended as a starting point for debating on such
themes that have not been covered enough in Romania so far.
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Argument

Importance of justice. Justice is ane of the pillars supporting any democratic society
while also being a public service with the principal mission of serving the interests of the
public. There is no question that, from this standpoint, the public expects judges to judge
fairly, correctly, and impartially. These qualities are, in fact, the foundation of the work of the
courts of law and of the staff that participates either directly or indirectly to rendering justice.
The civil society is becoming increasingly vocal in demanding that courts take the due
measures to prevent the process of law from being compromised by interests or personal
relations of the judges themselves or of the other members of the court staff.

These words are not mere assertions but, rather, have the value of principles, being
founded in the ABC any judge has to go through before becoming immaovable.’ Independence
and impartiality belong or should belong to the inner structure of each and every member of
the judiciary in equal share to the professional competence, thereby providing security and
confidence for those seeking protection for their rights that have been violated as well as to
the rest of the society.

Asociety that is confidentin its judicial system, in the effectiveness of the norms, and
in applying the principle according to which a society where all its members are equal before
the law is a strong and prosperous society.

Unfortunately, the Romanian society does not enjoy the comfort of such a statement.
This is a fact verified by many surveys conducted and published suggesting an alarming
distrust of the society in the justice system (in this context we should note that the
percentage of the population who does not trust the justice system is indirectly proportional
with the segment of justice-seekers which properly raises questions as to the actual causes of
such kind of attitude), as well as by stances taken by the main political actors, this being one
of the few matters on which representatives of all political parties seem to agree.

Transparency of the system. We are now at the point where there is an acute need
for change in order to mitigate the differences emerging between the Romanian society and
an authority, the nature of which is different from the nature of all other authorities exactly
because it cannot be punished by the voters.

In addition, we advocate openness with regard to the channels of cormmunication
between the judicial system and the society that generated it since the work of the courts of
law cannot be separated from the existence and needs of the society it belongs to. |t is the
very recognition of such reality that comes with accepting the existence of possible pressure
factors or conflicts of interest, a recognition that helps find solutions to manage situations in a

" See the analytical curriculum for “Ethics and Qrganisation of the Judiciary™ studied at the Mational Institute of
Magistracy, at http: /M www.inm-lax. ro
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way that does not hamper the act of justice. Our concern is not singular, as the Consultative
Council of European Judges in its Strasbourg meeting on 13-15 November 2002, looked at the
matter of the principles and rules governing judges' professional conduct with a special focus
on ethics, incompatible behaviour, and impartiality.” The conclusions of the council's wark
suggested that judees should be guided by certain principles that would give them the
necessary answers to resolve fairly situations that may arise pertaining to their independence
and impartiality. In addition, such principles should be imposed by judges themselves and they
should be completely distinct from the system of disciplinary liability. |t was also found that it
would be preferable to have a specialised body of dedicated professionals to act as
consultants for the judges that may find themselves in an ethical or incompatibility situation
in connection with their statute or generated by an extra-professional activity,

SoJust and RLP SEE. Fully aware of this dual perspective of the need for a dialogue,
The Society for Justice {SoJust) and the Rule of Law Program Seuth East Europe (RLP SEE) of
the Konrad Adenauer Foundation have organised, for the first time in Romania, meetings with
judges from a number of courts around the country to address the extent to which conflicts of
interest and pressure factors are a reasonable source of concern at this point in time, as well
as to pinpoint ways of managing such situations.

Our judge colleagues whao attended the debates came from the jurisdiction of the
Courts of Appeals in Targu Mures, Cluj, Oradea, Suceava and Timisoara, as well as of the
Vrancea and Olt Tribunals. The average number of participants was 15 judges at each such
meeting, which means that in total, 105 judges have attended such conferences.

The organisers mainly sought to create an informal framework enabling the
participating judges to freely express their opinions on unclear situations generated by the
subject and on how issues like that could be solved. The need exists for a strong change of
perception regarding the evaluation of judges. For instance, the magistrate who openly
admits to an existing issue he/she is ready to raise with the parties or with the steering college
of the court house in order to secure a due process of law s more just, independent, and
impartial than the judge wha prefers to hide the issue and remains silent about it hoping it will
never be disclosed,

Every meeting followed a scenario imagined by the organisers with the participants
answering guestionnaires, an activity that was repeated at the end of the event. SoJust
members then made short presentations around notions of independence versus pressure
factors and impartiality versus conflicts of interest, presentations aimed at prompting
debates on the selected theme,

Case studies were also employed,’ with the role of capturing solutions suggested by
the judges under the existing legislation and practice and observing whether or not such
norms are actually capable of settling any incident.

The representatives of the Superior Council of Magistracy (C5M) and the Ministry of

' Opinion no. 3 (2003) of the Consultative Council of European Judges, available at

'Presentaed at chapter [V,

10
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Justice who had been invited to attend the events,” generally answered questions about the
way in which CSM fulfils its role as a guarantor of the independence of justice enshrined by law.
In addition, the intended role of the National Integrity Agency was discussed in comparison to
the general landscape of institutions that are already competent to analyse incompatible
behaviour and conflicts of interest in the case of public services. This latter discussion became
all the more relevant with the AN| founding act being on the agenda of the Parliament when
our project was being implemented.

Polling the judges. Our colleagues, the judges, were asked to fill out the
questionnaires in two distinct stages before the presentations and then after the talks. This
was done to check whether or not our issues on the agenda were topical and if there was
indeed a need to deploy a unitary best practice for the resolution of conflicts of interest and
the pressures put on judges in their work, even cutside the actual legislative framework.
Consideration was taken into account that the judge has to play his/her role in an independent
way both individually and from the point of view of the system he/she is part of. They were
also asked to state their opinion on which of the actors involved in the smooth functioning of
the justice system should be assigned the task of developing homogeneous best practices in
the area.

Fram this point of view an important insight was obtained from questions about
concrete situations the participants had been in as well as the proposals they made for a
concrete management of such situations.

Their answers allowed us to draw a number of predictable conclusions, although they
may appear surprising with a superficial reading. The answer to the question “Have you been
subjected to any pressure in order to pass a certain decision?” was “Yes" in 30% of the cases
(with the majority indicating that those had been indirect pressures,’ or suggestions more
than actual pressure), and “Mo™ in 70%."

Despite the notable difference that would normally make one believe there is a
climate of security reigning among judges, the answer to another question: “Do you feel you
are sufficiently protected by the Romanian legislation from the possible factors of pressure
external to the system?” was “No" in 70% of the cases and "Yes" in 20%, while 10% either chose
not to answer the guestion or said they didn't know the answer.

These two guestions and the answers to them depict the relationship between the
Rornanian society and the judges who should represent a guarantee of every citizen's rights

* Judge Lidia Barbulescu, elected member of the Superior Council of Magistracy {in Suceava and Slatina) and Vice
President of the High Court of Cassation and Justice, and Judge Alexandrina Radulescu {in Oradea and Focsani),
elected member of the Superior Council of Magistracy participated on behalf of the Superior Council of Magistracy.
Monica Macovei (Slatina), Minister of Justice, and Cristian Anghel (Cluj, Oradea and Timiscara), Deputy Directoar in the
Ministry of Justice of the Directorate for Liaison with the Public Ministry and for the Prevention of Crime and
Carruption, attended on behalf of the Ministry of Justice,

* Judges maintain in any context that the press puts pressure on them through media campaigns although the
campaigns are not generated by a genuine inguisitive journalistic curlosity and are not, except in very rare situations,
the result of persenal investigations conducted by journalists.

' Aspecial mention needs to be made regarding the judges who answered the question candidly, understanding that
the conduct issue belongs to the parsan who starts such action and not to the judge whao, although put in a peculiar
situation, manages to remain independent and impartial and pass a lawful and substantiated decision.

11
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being respected and protected: 70% of the judges who have not been subject to any pressure
in their work so far do not feel sufficiently protected. Note that these discussions all happened
in the year when measures had been taken at a declarative level to secure the independence
of the judiciary.

The guestion “Is the conflict of interest an acutely topical issue in the judicial
system?" was answered affirmatively by 45% of the participants, negatively by 45% and 10%
would not or could not answer.

That is, therefore, the context that generated the usefulness of this work, |t is
intended as a starting point for as many debates possible, the finality of which should be rules
of conduct being adopted to safeguard the independence and impartiality of the judge
hearing a case in any possible situation.

Structure of the paper. A justification of the topics addressed (pressure factors and
conflicts of interest) have to depart frem what is necessary to order to safeguard a fair trial:
independence and impartiality. Although the independence of the judiciary’ has been at the
forefront of political discussions in Romania over the recent years and despite the existence of
a constitutional body (the Superior Council of Magistracy) with its mission to defend the
judiciary, neither the public nor the judges are clear about the meaning and complexity of the
notion.” Even more serious, there is no debate approaching impartiality, a supreme value of
independence, as a theme. That is why we felt the need to firstly present the international
standards governing those notions starting from international instruments and case law.

The second part of the paper will look at the “pressure factors™ and "conflicts of
interest" seen as elements disturbing an independent and unbiased act of justice viewed with
regard to the Romanian norms governing the two notions.

The last part will cover the conclusions of the seminars attended by judges, the
themes of which were the pressure and the conflicts of interest. The definitions suggested by
the participants will be included, and the debates case studies will be appended.

" |n commen language the term "justice” is often used ta cover the work of all the judicial bodies invelved in the
process of law, In reality howewver, justice is only the attribute of the judge who must enjoy independence and
impartiality in order to fulfil his/her immense social role,

' The Romanian Assoctation for Transparency, “Study on the perception of the independence of the judicial system by
magistrates”, 2006, at 21, is available at

http:/ Swww. transparency. org. ro/ doc/ studiu_CSM_2006_corectat_final.pdf. Similar opinions can also be found in
the survey conducted by the same organisation in 2005 at 13, at hitp: /{www. transparency.ord. ro/ doc/ Per_mag. pdf.
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