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Broad objectives

The civic awareness activities in this manual are meant for projects that are raising
awareness about the new land laws that were passed in Malawi in 2016. The materials
are designed from a women's land rights perspective, which also provides the
opportunity to spread the knowledge about how other gender related laws in Malawi
are connected to the agenda of safeguarding women's land rights.

The civic awareness materials have been developed to:

1. Reduce factors that are responsible for discriminatory practices in access to
land and resources for all groups of people especially women.

2. Strengthen land use and tenure rights for women through improved functioning
of legal, institutional and policy frameworks.

Target audience

The target audience for these awareness materials is the general public-organized
community groups in patrilineal and matrilineal set-ups, couples and traditional leaders
(land tribunals). These will be mobilised by community facilitators, who will
systematically take the community through each of the eight activities over a period
of time.

Learning objectives

By the end of all the activities, targeted women and men in communities will be able
to:
1.  Define the difference between access, control and ownership of land.

2. Explain the causes of tenure insecurity amongst women in different settings
(e.g. patrilineal and matrilineal) and the implications on development.

3. Describe the connection between women's land tenure insecurity and issues of
discrimination, poor inheritance rights and domestic violence.

4. Discuss the key messages for promoting tenure security amongst both women
and men under the new land laws.

5.  Explain the legal avenues that can be used to strengthen women's land tenure
security under the new land laws.

6. Suggest ways of overcoming obstacles to the agenda to use the new land law to
improve women's land tenure security in their area.

7. Take action to demand the practical application of the new land laws in ensuring
that women have access, control and ownership of land in both patrilineal and
matrilineal settings.




Glossary of legal sources

Activity

Legal sources

Activity 2: Defining
Access, Control and
Ownership of Land

Constitution, Section 5: invalidates any law (including
customary law) that is inconsistent with the
Constitution.

Activity 3: How is sex
discrimination directly
related to issues of
security of land ftenure
and large inequalities in
land access/controlfor
women?

Gender Equality Act:
Section 4: definition of sex discrimination

Section 5: punishment for sex discrimination

Activity 4: The
connection between land
related matters and the
Prevention of Domestic
Violence Act

Prevention of Domestic Violence Act:

Section 2: definitions of various forms of domestic
violence

Section 5: application for a protection order
Section 11: application for an occupation order
Section 13: effect of an occupation order

Section 15: application for a tenancy order

Activity 5: How does
land grabbing perpetuate
land tenure insecurity?

a) Deceased Estates (Wills, Inheritance and
Protection Act:

Section 84: definition of and punishment for property
grabbing

Section 4: customary law not to apply in inheritance
matters

Section 17(1): persons entitled to inherit property
where there is no will

Section 17(2): distribution of inheritance property
in polygamous unions

Section 17(4): upon remarriage, inherited property
on customary land to go to children

Sections 6 and 7: writing a valid will
b) Marriage, Divorce and Family Relations Act:

Section 2: definition of what counts as non-monetary
contribution to household property




Activity 6: How can
women apply for and
obtain a customary
estate

Customary Land Act:

Section 5 (1) & (2): composition of customary land
committees

Section 5 (3): term of office for land committees

Section 5 (4): reasons that can make a land
committee member vacate office

Section 8: land clerks as employees of local
government

Sections 20 - 24: grant and management of
customary estates

Section 22 (2): applications from women and persons
with disabilities not to be treated less favourably

Activity 7:Applying for
joint ownership of land

a) Deceased Estates (Wills, Inheritance and
Protection Act:

Section 6: will writing
b) Customary Land Act:

Section 20 (2): a customary estate can be inherited
including by a Will

Section 21: those who qualify to apply for a customary
estate

c¢) Marriage, Divorce and Family Relations Act:
Section 74: distribution of property upon divorce




Common terms

The terms that commonly appear in this manual are:

Land tenure security | Is the assurance that the one who is using and/or holds

the land for an agreed period is certain. Tenure security
requires property rights that are clear in purpose and
duration, and that are accepted as legal and legitimate.

Matrilineal System of marriage where the lineage follows the mother's

line. Invernacular, matrilineal marriages are in two forms—
chikamwini or chitengwa.

Patrilineal System of marriage where the lineage follows the father's

line. In vernacular, the patrilineal marriages observe the
lobola (bride wealth) culture.

Matrilocal Situation where a husband resides in his wife's village.

Not all matrilineal marriages are matrilocal. It is only the
chikamwini marriages that are matrilocal.

Patrilocal Situation where a wife resides in her husband's village.

The patrilocal system is practiced in the lobola and
chitengwa marriage arrangements.

Tips for the facilitator

1.

Always emphasise on the key messages that appear in bold at the end of each
activity.

The time frames under each activity are mere suggestions. Ensure that the
participants have fully understood the topic before moving to the next activity.

The illustrative activities are meant to inspire ideas for role-plays and other
methods of  participatory engagement with the participants. Feel free to
adapt the scenes accordingly depending on your setting.

Always introduce the topics in a constructive and non-confrontational manner,
making it clear that the agenda is to ensure that the community achieves its
highest potential by valuing and promoting women's land rights. Manage all tensions
sensitively.

Constantly take notes of the women's and men's perspectives to the questions
that are asked at the end of each activity. Ensure that the communities arrive
at concrete action points to facilitate change, including responsible persons.
Follow up on such action points.

Routinely create a conducive environment for each participant to be actively
involved in all discussions.




Activity 1: Is Land Significant to both Men and Women?

AS YOU KNOW, I WAS FORTUNATE TO JOIN THE DELEGATION THAT WENT TO

LIWASA TO LEARN FROM OUR FRIENDS. THERE RURAL VILLAGERS, WHETHER MEN
OR WOMEN, DON'T KNOW POVERTY .WHEN WE ASKED THEM THEIR SECRET THEY TOLD
US 'LAND'. AND I WANT TO ASK YOU TODAY HOW IMPORTANT IS LAND TO Us?

et
T

THAT'S A VERY 600D QUESTION COUNCILLOR. BUT I KNOW THE MEN IN THIS
1 VILLAGE. IF YOU JUST ASK LIKE THAT, THEY'LL BE THE ONLY ONES TALKING. SO |
i WHY DONT MEN AND WOMEN &0 INTO SEPARATE 6ROUPS, DISCUSS, THEN i

COME AND TELL Us WHAT LAND MEANS TO THEM.

— = ————— R
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SO WOMEN ALSO VALUE LAND?
DON'T BE SURPRISED IF THEY DON'T
COME UP WITH ANY IDEAS...

MEN AND WOMEN DISCUSSING IN SEPARATE GROUPS. . 3




I THINK BOTH YOUR ANSWERS CLEARLY SHOW Us THAT BOTH MEN AND
WOMEN VALUE LAND AND THEY NEED LAND. HOWEVER, 'NEEDING' LAND
IS NOT THE SAME AS 'HAVING IT FOR ACTUAL USE OR REAPING BENEFITS
FROM IT. IT COULD BE THAT NOT ALL WOMEN AND MEN ARE ABLE TO
ENJOY THE OPPORTUNITIES THAT LAND PRESENTS OR PROVIIDES.

*PROCEEDS FROM LAND CAN
EDUCATE CHILDREN,
GIRLS,

sLAND IS REQUIRED FOR
BUILDING HOUSES.




YOU HAVE SAID WELL. I HAVE RECENTLY HEARD THAT BOTH MEN AND WOMEN DESERVE
TO BENEFIT FROM THE OPPORTUNITIES ASSOCIATED WITH LAND, AND THAT WITH
THE NEW CUSTOMARY LAND ACT, THE TRADITIONAL ALLOCATION OF CUSTOMARY LAND SHOULD ENSURE
THAT EVERYONE HAS A PIECE OF LAND. OUR VILLAGE MAY NOT BE DEVELOPING
BECAUSE SOME OF US ARE FAILING TO ENJOY THE BENEFITS OF LAND.

R

~~ ESPECIALLY Usl MOST OF Us
DON'T OWN LAND OR DON'T HAVE
POWER OVER LAND COMPARED TO MEN. )
SOME OF US DON'T EVEN HAVE -
DIRECT ACCESS TO LAND!

THAT HAS SOME TRUTH, BECAUSE IN THIS VILLAGE,
IT'S MOSTLY WOMEN THAT ARE POOR. WE NEED TO
SEARCH OURSELVES AND CHANGE OUR PRACTICES IF
BOTH MEN AND WOMEN ARE TO DEVELOP. WE MEED TO
REFLECT ON SOME CASES IN THIS VILLAGE TO DISPLAY
HOW WOMEN ARE BEING AFECTED BY ISSUES OF LAND.

With the new Customary Land Act, the Traditional Allocations System of Customary Land
should ensure that everyone has a piece of land.

Time: 1-2 hours
Objective: To understand the value that women and men attach to land

The facilitator should use the following to engage the participants:

What are the similarities and differences in the way men and women value land?
What to others say about the importance of land either to men or women, or to
everyone in the community?

What are some of the reasons that are causing either women or men to enjoy
benefits of land in the community?

The facilitator should observe that the exercise demonstrates that everyone deserves
to benefit from land, and that the exercise is a good entry point to the discussion of
issues of land access, control and ownership (and how these impacts on benefits that
women or men get from land).




Activity 2: Defining Access, Control and Ownership of Land

MY WIFE FARMS IN THE LAND THAT I WAS GIVEN BY MY CLAN. HOWEVER,
SHE USUALLY COMPLAINS THAT SHE HAS NO LAND THOUEH SHE IS FREE TO
DO FARMING ANYTIME. CAN YOU UNDERSTAND WOMEN?

WHO MAKES DECISIONS OVER THE
LAND—WHETHER TO FARM OR NOT?
ABOUT WHAT CROPS TO GROW? WHAT
TO DO WITH THE CROPS?

IDO. IT Is MY LAND. IT'S NOT MY FAULT THAT SHE CAN'T OWN LAND IN OUR
PATRILINEAL CULTURE. HERE WOMEN HAVE NO LAND RIGHTS IN THEIR OWN
RIGHT ALTHOUGH THEY MAY BE BORN IN THE AREA., THEY CAN ONLY INDIRECTLY
ACCESS LAND THROUGH A HUSBAND, SONS OR PARENTS.




THAT EXACTLY WHAT I TELL MY THREE WIVES. THEY COMPLAIN THAT

I LEAVE THE FARMING WORK TO THEM, AND THAT THEY DON'T SEE WHAT
I DO WITH THE MONEY THAT I MAKE AFTER SELLING THE CROPS. I CAN
DO AS I PLEASE WITH BOTH MY LAND AND MONEY.

m \ ‘ I THOUGHT YOU ARE FROM A MATRILINEAL
CuL

TURE IN THE CENTRAL REGION? HOW
COME YOUR WIVES USE YOUR LAND?

Y

OH, IN OUR AREA WE PRACTICE CHITENGWA, AND S0 WHAT HAPPENS TO THE
THIS REQUIRES THE WIFE TO MOVE TO A HUSBAND'S LAND THAT YOUR WIVES MAY
VILLAGE WHICH HAS BEEN OF BENEFIT TO ME BECAUSE HAVE OWNED AT THEIR
MY WIVES PROVIDE VERY CHEAP LABOUR. NATAL VILLAGE BEFORE

THEY 60T MARRIED?




AT ONE WORKSHOP WE WERE EXPOSED TO THE REALITY THAT WHEN THE WIFE MOVES
FROM HER VILLAGE TO HER HUSBAND'S VILLAGE, USUALLY HER RELATIVES TAKE OVER
HER LAND DUE TO LAND PRESSURE. AS SUCH, WHEN SHE RETURNS HOME UPON DIVORCE
OR BEIN& WIDOWED, SHE FINDS HERSELF LANDLESS. HER RELATIVES CAN EVEN BE
HOSTILE IF SHE TRIES TO CLAIM SOME LAND. IT'S SAD.

BUT THE WOMEN SHOULDN'T
REALLY WORRY ABOUT LAND
SINCE THEY CAN ALWAYS
REMARRY AND BE TAKEN CARE
OF BY ANOTHER MAN.

I{I
|'Illl

B,

BOTH YOUR ATTITUDES ARE WRONG&. THERE IS A DIFFERENCE BETWEEN ACCESS TO LAND AND
CONTROL OVER LAND. THE FACT THAT A WOMAN IS ONLY ABLE TO ACCESS LAND BELONGING
TO A HUSBAND IS CALLED "INDIRECT ACCESS,” AND NOT GOOD ENOUGH. SHE HAS TO MAKE
DECISIONS OVER THE LAND TOO, EVEN IF IT MEANS JOINTLY WITH A HUSBAND.

WHY IS THAT IMPORTANT? ISN'T THE MAN
THE HEAD OF THE FAMILY? SO ARE YOU SAYING
THAT WOMEN SHOULD EVEN OWN LAND?




UNDER THE CUSTOMARY LAND ACT, BOTH MEN AND WOMEN CAN OWN LAND IN THEIR OWN NAME,
OR JOINTLY AS A FAMILY, ANYWHERE IN MALAWI. WE NEED EMPOWERED WOMEN
BECAUSE IF A RURAL PERSON DOES NOT OWN OR HAVE CONTROL OVER LAND, IT IS
DIFFICULT TO ESCAPE POVERTY, EDUCATE CHILDREN, EARN INCOME AND TO INCREASE
ECONOMIC PRODUCTIVITY.

WHAT YOU ARE SAYING IS MAKING SENSE. IN MY CASE, WHEN
IT COMES TO THE MANAGEMENT OF THE LAND, I CAN SEE THAT
MY WIVES ARE NOT WILLING TO INVEST IN IMPROVED LAND
UTILISATION, AND THEY DON'T CARE MUCH ABOUT LEARNING
TO USE THE LAND SUSTAINABLY. I DIDN'T CONNECT THIS TO
THE FACT THAT THEY NEITHER OWN NOR CONTROL THE LAND. ! — . ==

[ il = P |

SO IT LOOKS LIKE THIS THING OF WOMEN INDIRECTLY ACCESSING LAND HAS

WORKED AGAINST OQUR OWN DEVELOPMENT. HOWEVER, WHEN I VISITED A

MATRILINEAL AREA WHERE MEN USE THEIR WIVES LAND (CHIKAMWINI), THERE
WERE STILL MANY POOR WOMEN. WHY?

L

THE FACT THAT WOMEN HAVE DIRECT ACCESS TO, CONTROL
OVER OR EVEN OWNERSHIP OF LAND WILL NOT AUTOMATICALLY
TRANSLATE INTO PRODUCTIVE LAND AND POVERTY ERADICATION.
WOMEN NEED FARM INPUTS AND MARKETS TO MAKE SUCH LAND
PRODUCTIVE.

ADDITIOMALLY, ALTHOUGH THE WOMEN IN
CHIKAMWINI AREAS HAVE DIRECT ACCESS TO CLAN
LAND, MANY OF THEM HAVE LIMITED DECISION-MAKING
POWER OVER SUCH LAND AS THIS POWER IS VESTED
IN THEIR CLAN HEADS OR HUSBANDS. THE HUSBAMNDS
CAN DECIDE HOW AND WHEN AGRICULTURAL ACTIVITIES
SHOULD BE CARRIED OUT: HOW TO USE THE MONEY
THEY MAKE FROM SELLING CROPS; AND WHETHER OR
NOT TO CULTIVATE LAND DURING A PARTICULAR
FARMING SEASON.




YOU ARE RIGHT. I CAN SEE FROM MY BROTHER-IN-MARRIAGE THAT ALTHOUGH
HE LIVES IN A CHIKAMWINI AREA, HE STILL HAS A LOT OF DECISION MAKING
POWER OVER THE LAND AS HEAD OF HOUSEHOLD. ONE YEAR, HE EVEN DECIDED
THAT HIS WIFE SHOULD NOT GROW VEGETABLES FOR SALE AT THE DIMBA JUST
TO SHOW HER THAT HE IS IN CONTROL. OF COURSE IN THE END IT WAS THE

WHOLE HOUSEHOLD THAT LOST INCOME.

FOR MOULDING BRICKS INSTEAD OF FARMING IN ORDER TO MAKE

QUICK MONEY. HOW DO WE MEN THINK SOMETIMES?

AND I KNOW OF A MAN WHO EVEN DECIDED TO USE THE WIFE'S LAND |

YOU KNOW GENTLEMEN, IT Is NOT WRONE& FOR
A MAN TO BE HEAD OF HOUSEHOLD, EVEN IN A
CHIKAMWINI SETTING. HOWEVER, IT IS WRONG
WHEN MEN START ABUSING THAT AUTHORITY
BY PERPETUATING ABUSIVE CONDUCT THAT
NEGATIVELY AFFECTS THE LAND RIGHTS OF
WOMEN AND THE DEVELOPMENT OF THEIR
HOUSEHOLDS. WE NEED TO SHARE FOWER OVER
LAND WITH WOMEN.

AT THE END OF THE DAY, THE CUSTOMARY
LAND ACT IS CREATING AN ENABLING
ENVIRONMENT FOR BOTH MEN AND
WOMEN TO HAVE ENTITLEMENT TO
LAND REGARDLESS OF WHETHER THEY
ARE IN PATRILINEAL OR MATRILINEAL
SYSTEMS OF MARRIAGE. ENSURING
THAT WOMEN HAVE PERMANENT
ACCESS AND CONTROL OVER THEIR
OWN LAND OR LAND THAT THEY
JOINTLY HOLD WITH OTHER FAMILY
MEMBERS WILL €IVE THEM A SENSE OF
SECURITY OVER THE LAND THAT THEY
DEPEND ON FOR THEIR LIVELIHOOD.




There are large inequalities in land access and control for women. Under the Constitution,
men and women have equal property rights. Culture or customary law cannot be an
excuse for violating women’s property or land rights since any law that is inconsistent
with the Constitution is deemed invalid.

The right to own land and remain one’s land and make use of and profit from that land in
ways the individual or groups value it is often insecure for the rural poor, children and
women. With the new Customary Land Act, the traditional system of customary land
should ensure that everyone has a piece of land.

Time: 2 hours
Objective: To introduce the topic of land tenure insecurity by distinguishing the concepts
of land ‘access,” ‘control’ and ownership.’

The facilitator should prompt a discussion with the community on the following
issues?

What does it mean ‘to make use of land?

What does it mean ‘to make use of land profit from land? Can one make use of and
not profit

from land?

What does it mean ‘to own land?

In which category (access, control, ownership) do men and women fall in the

community? Does any of the issues in the story (or similar practices) happen here?
What is the impact of this?

A further idea for discussion/role play
(Excerpt from Action Aid, Gender Audit of Land Related Bills in Malawi, 2013)

When my husband died, I came back to my village to live with my parents. I took with me
the three children I had with my late husband. I started farming with my mother and
father and after harvesting, the maize was stored in one nkhokwe (grainery) which belonged
to my parents. I worked so hard and yet i had no control of the foods crop I laboured for.
I had no freedom because it was not my piece of land. For 24 years, I could not sale
anythiong and as a result, could not afford to support my children or myself.

Is there anything of concern in the scenario above?

What do we think were the root causes of this situation?

What do you think were some of the effects of this situation on the widow and her
children?

Does the story remind us of any situation that we have witnessed in our community?
If any/several of you complete the story so as to have a happy ending, how would
you complete it?




Activity 3: How is sex discrimination directly related to issues of

security of land tenure and large inequalities in land access/control
for women?

1

DAD, DO YOU KNOW THAT THE NEW AND IT THIS WILL BE THE CASE IN BOTH
CUSTOMARY LAND ACT MAKES IT PATRILINEAL AND MATRILINEAL AREAS.

POSSIBLE FOR ALL WOMEN IN RURAL

AREAS TO CWIN LAND TN THEIR N RISHT: NO WAY. THE PATRILINEAL CULTURE IS

CLEAR THAT LAND BELONGS TO MEN.

YOU ARE NOW CONFUSING ME. WHAT

DAD, THE GENDER EQUALITY ACT SAYS THAT

TREATING A PERSON OF ONE SEX IN A WAY HAS SEX DISCRIMINATION 60T TO

THAT DISTURBS THE ENJOYMENT OR EXERCISE DO WITH THE WAY WE HAVE ALWAYS
HANDLED LAND MATTERS IN MALAWI?

OF HIS OR HER RIGHTS IS SEX DISCRIMINATION.




A LOT, AND THIS IS IN BOTH PATRILINEAL AND MATRILINEAL SETTINGS. |

FOR EXAMPLE, IT IS SEX DISCRIMINATION WHEN CUSTOMARY LAWS AND PRACTICES ACCORD
DIFFERENT LAND OWNERSHIP AND/OR INHERITANCE RIGHTS TO WOMEN AND MEN, MOSTLY
LEAVING WOMEN WITH WEAKER RIGHTS.

I i
SEX DISCRIMINATION ALSO HAPPENS WHEN CUSTOMARY LAWS AND
PRACTICES SAY WOMEN'S ACCESS TO LAND ACHIEVED
THROUGH MEN AS HUSBANDS OR SONS; OR WHEN THEY ONLY CONSIDER
MEN (AS HUSBANDS, FATHERS, UNCLES, BROTHERS OR SONS) As THE
MAIN DECISION MAKERS OVER LAND MATTERS.




ON THE RADIO, THEY WERE ALSO SAYING THAT DISCRIMINATION HAPPENS THROUGH
THE OPPRESSION OF WOMEN IN MAKING DECISIONS OVER LAND AT HOUSEHOLD LEVEL,
EVEN WHERE IT IS 'THEIR' LAND IN MATRILINEAL AREAS, SOME MEN EVEN EXPLOIT
WOMEN AS A SOURCE OF LABOUR IN COMMERCIAL FARMING WHILE EXCLUDING THEM
IN ENJOYING OR MAKING DECISIONS OVER THE BENEFITS OF SUCH LABOUR. THAT Is

ALSO DISCRIMINATION.

»

-

ALSO, SOME MEN DELIBERATELY EXCLUDE THEIR WIVES
FROM A TITLE DEED JUST BECAUSE THEY ARE WOMEN,
EVEN THOUGH THE WIFE MAY HAVE MADE A DIRECT OR
INDIRECT CONTRIBUTION TO THE ACQUISITION OF
SUCH LAND AND/OR ITS DEVELOPMENT.

WOULD THIS ALSO MEAN THAT IT IS SEX DISCRIMINATION
TO DISPOSSESS WOMEN OF LAND WHEN THEIR HUSBANDS DIE?

\




APART FROM THE G6ENDER EQUALITY ACT, THE CONSTITUTION OF THE REPUBLIC OF
MALAWI PROHIBITS DISCRIMINATION OF ANY TYPE. NO ONE IS ALLOWED TO
DISCRIMINATE AGAINST ANOTHER PERSON ON THE BASIS OF RACE, COLOUR, SEX,
LANGUAGE, POLITICAL OR OTHER OPINION, NATIONALITY, ETHNIC OR SOCIAL ORIGIN,
DISABILITY, PROPERTY, BIRTH OR OTHER STATUS.

THE CONSTITUTION SPECIFICALLY SAYS THAT WOMEN HAVE THE
RIGHT NOT TO BE DISCRIMINATED AGAINST ON THE BASIS OF
THEIR GENDER OR MARITAL STATUS; AND HAVE EQUAL CAPACITY
TO ACQUIRE AND MAINTAIN RIGHTS IN PROPERTY, WHETHER
INDEPENDENTLY OR IN ASSOCIATION WITH OTHERS.

&

S0 IS THERE A PUNISHMENT FOR SEX DISCRIMINATION?

THE GENDER EQUALITY ACT STATES

THAT ANY PERSON WHO COMMITS SEX | //////\

DISCRIMINATION WILL BE FINED K1 MILLION AND
SENTENCED TO FIVE YEARS IMPRISONMENT. \

FURTHERMORE, MOST OF THE LAND RELATED PRACTICES
THAT ARE DISCRIMINATORY ON THE GROUND OF SEX ALSO
FALL IN THE CATEGORY OF '"HARMFUL PRACTICES.' THE
GENDER EQUALITY ACT DEFINES A HARMFUL PRACTICE AS
A SOCIAL, CULTURAL OR RELIGIOUS PRACTICE WHICH, ON
ACCOUNT OF SEX, GENDER OR MARITAL STATUS DOES OR IS
LIKELY TO UNDERMINE THE DIGNITY, HEALTH AND LIBERTY
OF ANY PERSON; OR TO RESULT IN PHYSICAL, SEXUAL,
EMOTIONAL OR PSYCHOLOGICAL HARM TO ANY PERSON.




IT IS 600D TO HAVE EDUCATED CHILDREN. YOU HAVE EDUCATED ME
AND YOUR DAD A LOT AND NOW WE CAN SEE THAT IF WE ARE TO
AVOID SEX DISCRIMINATION IN LAND MATTERS, WE HAVE TO
START WITH CHANGING OUR CULTURAL ATTITUDES AND PRACTICES
S0 THAT WOMEN TOO ARE VALUED AND 6IVEN EQUAL TREATMENT
IN ALL MATTERS.

The right to own land and remain on one’s land, and make use of and profit from that land
in ways the individual or groups value it is often insecure for the rural poor, children and
women. The system of patriarchy promotes sex discrimination since it discriminates against
women in the ownership and control of land resources.

Time: 1 - 2 hours
Objective: To introduce the topic of land tenure insecurity by distinguishing the concepts
of land ‘access,” ‘control’ and ownership.’

Questions for discussions

C))
b)

C)
d)

e)

In what ways are the laws against sex discrimination flouted in land matters in this
area?

Why does this happen?

Who are the major perpetrators?

What do those who have encountered sex discrimination in land matters do?

How can things be done differently in order to abide by the law?




Activity 4: The connection between land related matters and

the Prevention of Domestic Violence Act

WHAT'S YOUR COMPLAINT THE DEFENDANT IS MY HUSBAND. FOR THE PAST THREE

MRS PHIRI? YEARS, HE HAS BEEN STOPPING ME FROM CULTIVATING
VEGETABLES IN OUR DIMBA SO THAT I CAN MAKE SOME
INCOME TO SUPPORT THE FAMILY. BEFORE THAT, I HAD
BEEN FARMIMNG IN THE DIMBA, BUT HE WOULD ALWAYS
DEMAND THAT I 6IVE HIM ALL THE MONEY THAT I MADE
AFTER SELLING PRODUCE. WHEN I LATER PROTESTED,
THAT'S WHEN HE SAID THAT I CANT FARM IN THE
DIMBA ANYMORE. THE DIMBA NOW JUST STAYS IDLE AND
WHEN I TRY TO TALK TO HIM TO REVERSE HIS DECISION,
HE ALWAYS SAYS I'M WORTHLESS AND BEATS ME.

MR PHIRI, WHAT L5 YOUR SIDE OF THE STORY?

YOUR WORSHIP, I HAVE TOLD MY WIFE THAT I WILL BE
FINAMNCIALLY RESPOMNSIBLE FOR RUNNING THE
HOUSEHOLD. I THEN DONT UNDERSTAND WHY SHE 15
INSISTING ON MAKING HER OWN INCOME FROM THE
DIMBA. AS TO THE COMPLAINT THAT I WAS TAKING HER
MONEY, MY UNDERSTANDIMNG IS THAT MANAGING ALL
HOUSEHOLD FINANCTAL RESOURCES IS MY RESPONSIBILITY
AS HEAD OF THE FAMILY.




YOUR REPLY MRS PHIRI? WHAT MY HUSBAND EXPECTS IS THAT I SHOULD BEG HIM FOR
EVERY THING WE NEED IN THE HOUSE. THIS IS DEMEANING.
SOMETIMES, HE DELIBERATELY DOESN'T LEAVE MOMNEY FOR FOOD.
AS A HOUSEHOLD WE ARE FACING A LOT OF HARDSHIPS THAT
COULD HAVE BEEN AVOIDED IF I WAS MAKING EXTRA MONEY AND
CONTROLLING IT. NOW BECAUSE T AM STRESSED AND CONSTANTLY
COMPLAINING, THE BEATING HAS GOTTEN WORSE THAT I AM
FEARING FOR MY LIFE. YOU CAN SEE MY SWOLLEN CHEEK. EVEN
OUR CHILDREN ARE VERY STRESSED.

DO YOUVE LAST WORDS MR PHIRI?




Judgement

Mr Phiri, you have violated the Prevention of Domestic Violence
Act by committing economic abuse, financial abuse, psychological
abuse and physical abuse.

. Firstly, your conduct amounts to economic abuse because |
you have deliberately limited your wife from accessing and/
or controlling household land with abusive motives. This way,

: you have denied her the chance to lawfully earn income.

N Even when you were snatching from her the money she was

making from the dimba before, that was economic abuse

because you were depriving her of access to income that
she has earned.

¥ «  Secondly, your conduct amounts to financial abuse because
you are deliberately manipulating or limiting your wife's
access to financial resources so that she can be financially

dependent on you. The deliberate failure to provide (.
for your household is also financial abuse. ~7 a

e Thirdly, your conduct amounts to emotional or
| psychological abuse because you are making your
| wife emotionally and mentally distressed by limiting
her wife's access to and/or control of household
land, beating her up and using abusive language. We have
L also all heard that even your children are mentally
distressed.

*  Lastly, your conduct is amounting to physical abuse
because not only are you beating your wife up, but she is
also constantly afraid that she wiITbe beaten if she dares
to raise concerns about how your behaviour in limiting

her access to and/or control of household land is having

negative consequences.




T will therefore issue the following orders:

1. Protection order: requiring you Mr Phiri o immediately stop
committing the acts of violence that your wife has complained
of, or indeed any other acts of domestic violence. Under this
order, you will also pay your wife compensation for the
financial loss that she has suffered due fo deprivation of
the income generating opportunity through the dimba.
Further, you will start providing for your family financially
as hecessary.

- | 2. Occupation order: since your wife has demonstrated that
| she is fearful for her life, I think it is appropriate that you
ey should be removed temporarily from your household. This is
1}" necessary to protect your wife and children. Effective today,
' l don't stay in the house for a period of 60 days. Hopefully
this will give you time to cool of f and reflect on the behaviour
‘ that is expected of you from this judgement. I am told that

you own the house where you and your family live, .['.
and that is why I am giving this occupation order. If "3
you and your family were living in rented premises, I N\

‘ would have issued a tenancy order so that apart from

requiring you fo temporarily leave the house, your
wife should become the legal tenant instead of
yourself. T may even have ordered you to continue
paying the house rent during the period when you are
removed temporarily.

I so order.

Magistrate Jumani

The system of patriarchy promotes domestic violen i [scrimi
. _ ce and in the process discriminate i
women in the ownership and control of land resources. * aoanst




The right to own land and remain on one’s land, and make use of and profit from that land
in ways the individual or groups value it is often insecure for the rural poor, children and
women. The system of patriarchy promotes sex discrimination since it discriminates against
women in the ownership and control of land resources.

Time: 1-2 hours
Objective: To demonstrate how domestic violence violates women's land rights at
household level.

Questions for discussions

a) What acts of domestic violence (nkhanza za m'banja) do we witness in relation to
land, as well as proceeds from land, in this community?

b) Where do victims report? With what results?

c) How can we decrease/eradicate incidents of domestic violence that are related to
land?

d) How can we effectively promote women's land rights as a means of addressing
domestic violence?

Notes to help in discussing the topic

I. What does the law say about domestic violence?

. Malawi has the Prevention of Domestic Violence Act (2006), which recognizes that
both women and men can be victims or perpetrators of domestic violence.
Domestic violence is an act of physical, sexual, emotional/psychological, social,
economic or financial abuse committed by a person against another person in any of
the following relationships:

Husband or wife.

Parent or child.

A man and woman who have a child with each other.

A man and woman who have been in a dating relationship of not less than 12
months.

II. What are the legal solutions to domestic violence?

The orders that are granted under the Prevention of Domestic Violence Act have the
potential to promote the right of women to access and/or control land when such rights
are being violated through abusive conduct in a domestic relationship:

a) Protection order

. A victim of domestic violence can seek a protection order from the nearest
court. This order requires the abuser to immediately stop committing specific
acts of domestic violence. The court can also order an abuser to return a victim's
property; to pay compensation to the victim for any loss or financial expense
that is due to the domestic violence; and where necessary, to pay money for
the support of the victim or any child/dependant.

An application for a protection order can also be made on behalf of a victim by
a parent of the victim, a sibling, a police officer, an enforcement officer (from
the ministry responsible for gender) and a service provider (e.g. NGO).




b) Occupation order

If the victim and abuser live in a house that is owned by both or one of them,
a court can order the abuser to temporarily stop living in the house if this is
necessary to protect the victim or any children. This order can be obtained
together with a protection order.

However, this order is not about changing the ownership of a house (say from
the abuser to the victim). Issues regarding the distribution of property are dealt
with if there are divorce proceedings (see Activity 5).

c) Tenancy order

If the victim and abuser live in a rented house, a court can order the abuser to
temporarily stop living in the house if this is necessary for the protection of the
victim or any children; and that the victim should become the legal tenant of

the house (in place of the perpetrator).

Where necessary, the abuser can be ordered to continue paying rent. This
order can be obtained together with a protection order.

II1. Where can one receive help in domestic violence matters?
Apart from courts where domestic violence cases are heard, the following institutions can

offer help:

Police Victim Support Units

Community Victim Support Units

One Stop Centres (available at some district and central hospitals)

Human rights NGOs

Legal Aid Bureau (which is supposed to have district offices)

Malawi Human Rights Commission

Chiefs (especially those that have formulated community bylaws to eradicate
different harmful practices including domestic violence).




Activity 5: How does land grabbing upon death perpetuate

women's land tenure insecurity?

AS A FAMILY, WE DECIDED TO FOLLOW YOUR SISTER IN-LAW IS

THE LAW AND LET HER CONTINUE USING [| SUPERVISING A WORKER,

AND CONTROLLING THE LAND WHY IS SHE STILL USING
THE LAND AFTER YOUR
BROTHER DIED?

MY FRIEND, DON'T 60 ASTRAY. OUR CUSTOMARY LAW SAYS A WOMAN CANNOT INHERIT LAND.
BY THE WAY, IT IS COMMON ACROSS MANY CULTURES IN THE COUNTRY FOR IN-LAWS TO TAKE
LAND THAT BELONGED TO THEIR DECEASED MALE RELATIVE. YOU CAN'T LEAVE THAT LAND TO

THE WIDOW.

ACTUALLY THIS IS VERY MUCH THE POINT. WIDOWS
END UP BEING LEFT DESTITUTE IF THEIR LAND IS
TAKEN AWAY. IF THEY ARE HIV POSITIVE, THE
POVERTY MAY KILL THEM EARLY AND THEY MAY
LEAVE ORPHANED CHILDREN THAT WILL ALSO GROW
TN POVERTY., SOME WIDOWS AND 6IRL CHILDREN ARE
EVEN DRIVEN INTO TRANSACTIONAL SEX JUST TO
SURVIVE. THLS ONLY INCREASES HIV TRANSMISSION
AND TEENAGE PREGNANCIES.




BESIDES, MY FAMILY HAS HEARD THAT THE LAW IS THAT
THAT IF YOU UNLAWFULLY TAKE A DECEASED PERSON'S
PROPERTY, YOU CAN BE ARRESTED. WE DIDN'T WANT TO
VIOLATE THE LAW THOUEH FRANKLY, I DON'T KNOW WHAT
EXACTLY THIS LAW SAYS ABOUT LAND INHERITANCE.




I HAVE JUST LEARNT WITH SURPRISE FROM
600D AFTERNOON GENTLEMEN, SOME MY FRIEND HERE THAT AFTER HIS BROTHER
; FAR AND YOU SEEMED TO BE IN A SHOULD CONTINUE USING THE LAND. THEN
EATED ARGUMENT.. HE STARTED TO TALK ABOUT FEAR OF BEING
ARRESTED FOR TAKING PROPERTY AWAY FROM
A WIDOW.

YES. THAT'S A VERY IMPORTANT LAW FOR ANYONE TO KNOW SINCE IT APPLIES TO
EVERYONE IN MALAWITHE PRACTICE YOU WERE TALKING ABOUT IS CALLED PROPERTY
GRABBING, AND IT IS PROHIBITED UNDERTHE DECEASED ESTATES (WILLS,
INHERITANCE AND PROTECTION) ACT. LAND OR PROPERTY GRABBING USUALLY OCCURS
IF A PERSON HAS DIED WITHOUT LEAVING BEHIND A VALID WILL THAT CLEARLY
SPECIFIES WHO SHOULD INHERIT HIS/HER PROPERTY AFTER DEATH.

| Bl 4 A | i
BUT THE LAND WE USE HERE IS CUSTOMARY LAND, AND THEREFORE CLAN LAND. YOU CANT
SAY THE DECEASED PERSON SPOUSE SHOULD INHERIT THIS LAND OR THE PROPERTY ON
THIS LAND. IT IS LAND THAT HAS TO 60 BACK TO THE CLAN. WHAT IF THE WIDOW
REMARRIES? WON'T IT MEAN THAT THE LAND WILL BE UNDER THE CONTROL OF A 'FOREIGN'
MAN FOR 600D?




WITH THE NEW CUSTOMARY LAND ACT, PEOPLE WHO REGISTER THEIR PIECES OF CUSTOMARY LAND
WILL HOLD TITLE TO THE LAND EITHER AS INDIVIDUALS OR JOINTLY AS FAMILY MEMBERS. THE
INHERITANCE LAW SAYS THAT THE SURVIVING SPOUSE CAN INHERIT PROPERTY THAT IS ON
CUSTOMARY LAND. HOWEVER, IF THE SURVIVING SPOUSE REMARRIES, THE TITLE OF SUCH PROPERTY
SHOULD 60 TO THE CHILDREN THAT THE SURVIVING SPOUSE HAD WITH THE DECEASED SPOUSE.

WHAT IF THE CHILDREN ARE TOO YOUNE TO BE GIVEN LAND? IN SOME
TRADITIONS, IF BOTH PARENTS DIE WHILE THE ELDEST CHILD IS UNDER
AGE, A FAMILY LEADER (E.6. AN UNCLE) HOLDS THE LAND OF THE
DECEASED PARENTS IN TRUST FOR THE CHILDREN. HOWEVER, SOME
UNCLES WHO HAVE BEEN CULTIVATING THE LAND FOR SOME YEARS
REFUSE TO RELINQUISH IT WHEN THE CHILDREN ATTAIN ADULTHOOD.

THAT IS NOW PROPERTY GRABEING BECAUSE THE FAMILY LEADER HAS VIOLATED
THE TRUST THAT WAS PLACED IN HIM. IN ANY CASE, WHILE THE CHILDREN ARE
UNDER AGE, HE IS NOT SUPPOSED TO BE USING THE LAND FOR HIS OWN BENEFIT,
BUT FOR LOOKING AFTER THE NEEDS OF THE CHILDREN.

I KNOW WE HAVEN'T TAKEN MY BROTHER'S LAND FROM
OUR IN-LAW. BUT I CAN'T HELP THINKING—EVEN WHERE
THE LAND IN QUESTION IS NOT CUSTOMARY LAND, YOU
WILL FIND THAT IT IS THE DECEASED MAN THAT
EXCLUSIVELY INVESTED IN THE LAND SINCE THE WIFE
MAY NOT HAVE BEEN WORKING.SO IS IT APPROPRIATE
FOR THIS LAND TO &0 TO HIS WIDOW AND NOT HIS
RELATIVES?




MY BROTHER, SOMETIMES IT IS MISLEADING TO JUST CONCLUDE THAT A WIFE DID NOT MAKE
ANY CONTRIBUTION. ALTHOUGH IT IS TALKING IN THE CONTEXT OF DIVORCE, THE MARRIAGE
DIVORCE AND FAMILY RELATIONS ACT SAYS THAT BOTH DIRECT AND INDIRECT CONTRIBUTIONS
MADE BY EITHER SPOUSE SHALL BE TAKEN INTO ACCOUNT IN DIVIDING PROPERTY BETWEEN THE
COUPLE DURING MARRIAGE DISSOLUTION. EVEN WHERE THEY ARE NOT EARNING INCOME, WIVES
USUALLY MAKE 'NON-MONETARY CONTRIBUTION.” THIS IS5 THE CONTRIBUTION THAT IS MADE BY
A SPOUSE FOR THE MAINTENANCE, WELFARE OR ADVANCEMENT OF THE FAMILY OTHER THAN BY
WAY OF MONEY. IT INCLUDES DOMESTIC WORK AND MANAGEMENT OF THE HOME, CHILD CARE,
COMPANIONSHIP, THE ENDURANCE OF THE MARRIAGE AND ANY OTHER FORM OF CONTRIBUTION
THAT THE COURT MAY CONSIDER APPROPRIATE.

BESIDES, WHERE A PERSON HAS DIED WITHOUT A LEAVING A VALID WILL, THE ONLY ONES
THAT ARE ENTITLED TO INHERIT HIS PROPERTY BY LAW ARE THE SURVIVING SPOUSE AND
CHILDREN (BOTH MALE AND FEMALE), ALONG WITH THE DECEASED PERSON'S PARENTS AND
ANY DEPENDENTS BELOW 18 YEARS WHO WERE DEPENDING ON HIM/HER FOR SCHOOL FEES.
THE DISTRICT COMMISSIONER'S OFFICE CAN GUIDE ON HOW THE PROPERTY SHOULD BE
DISTRIBUTED BECAUSE THERE IS A PROCESS THAT SHOULD BE FOLLOWED FOR THE
BENEFICIARIES TO DETERMINE THEIR SHARE OF THE PROPERTY.

YOU GENTLEMEN ARE DISCUSSING AN INTERESTING TOPIC. WHAT IF THE DECEASED
PERSON HAD NO CHILDREN WITH THE SURVIVING SPOUSE? SHOULD THE SURVIVING

SPOUSE STILL INHERIT THE LAND OR PROPERTY?

UNDER THE INHERITANCE LAW, A SUR".'IVINE SPGUSE AND CHILDREN HAVE SEPARATE
INHERITANCE RIGHTS. IF THERE ARE NO CHILDREN, IT MEANS THOSE WHO ARE LEGALLY
ALLOWED TO INHERIT LAND OR PROPERTY ARE THE SURVIVING SPOUSE, ALONG WITH THE
DECEASED PERSON'S PARENTS AND ANY DEPENDENTS BELOW 18 YEARS WHO WERE
DEPENDING ON HIM/HER FOR SCHOOL FEES. THE DC'S OFFICE CAN GUIDE ON HOW THE
PROPERTY SHOULD BE DISTRIBUTED.




I AM JUST CURIOUS ABOUT MY OWN SITUATION. I AM IN A POLYEGAMOUS MARRIAGE—WE
ARE TWO WIVES AND WE BOTH HAVE CHILDREN FROM OUR HUSBAND. HOW DOES THE
DISTRIBUTION OF PROPERTY WORK IN SUCH CASES?

THE INHERITANCE LAW STATES THAT IF DECEASED PERSON DIED WITHOUT LEAVING A WILL,
AND LEFT MORE THAN OMNE WIFE AND EACH ONE OF THEM IS LIVING IN A DIFFERENT AREA,
EACH WIFE AND THE CHILDREN THAT SHE HAD WITH THE DECEASED PERSON ARE ONLY
ENTITLED TO THE SHARE OF THE PROPERTY OF THE DECEASED PERSON IN THEIR AREA. THIS
MEANS A WIFE AND CHILDREN CANNOT CLAIM PROPERTY OF THE DECEASED PERSON THAT Is
IN AN AREA WHERE ANOTHER WIFE LIVES. HOWEVER, THIS PROVISION DOES NOT APPLY TO
SITUATIONS WHERE THE VALUE OF THE PROPERTY IS MORE THAN K1,000,000.00. SUCH
PROPERTY WILL BE DISTRIBUTED ACCORDING TO THE LAW AND PROPER GUIDANCE MAY BE
RECEIVED FROM THE DC'S OFFICE.

BUT WE BOTH LIVE IN THE SAME AREA| H

IF THE DECEASED PERSON LEFT MORE THAN ONE WIFE AND THEY ALL LIVE IN
THE SAME AREA, EACH SPOUSE AND THE CHILDREN THAT SHE HAS WITH THE [
DECEASED PERSON ARE ENTITLED TO A SHARE OF THE PROPERTY EQUAL TO THE
CONTRIBUTION THAT THEY MADE TO THE PROPERTY. THE DC'S OFFICE CAN
OFFER PROPER GUIDANCE ON HOW TO EFFECT SUCH DISTRIBUTION IN ORDER
TO AVOID A SCENARIO OF PROPERTY GRABBING. HOWEVER, REMEMBER WHAT

I SAID BEFORE, THAT NON-MONETARY CONTRIBUTION BY A SPOUSE IS ALSO
COUNTED AS CONTRIBUTION. &




HOW DOES THE LAW DEFINE PROPERTY GRABBING EXACTLY?

THE INHERITANCE LAW SAYS THAT PROPERTY GRABBING OCCURS IF

A PERSON WHO IS NOT THE RIGHTFUL BENEFICIARY UNDER A WILL
OR WHERE THERE IS NO WILL TAKES POSSESSION OF THE PROPERTY;
GRABS IT; SEIZES IT; DIVERTS IT OR DEALS WITH IT IN ANY
MANNER; DISPOSES OF IT; OR DOES ANYTHINEG TO THE PROPERTY
WHICH RESULTS IN OR IS LIKELY TQO RESULT IN ANY FORM OF HARDSHIP
TO A PERSON WHO IS LEGALLY ENTITLED TO THE PROPERTY.

e

AND IS THERE ANY TRUTH IN THE TALK THAT ONE CAN
EVEN BE ARRESTED FOR PROPERTY GRABBING?

PROPERTY GRABBING IS A CRIME. IF CONVICTED OF THE CRIME, THE GUILTY
PERSON CAN BE ORDERED TO PAY A FINE OF NOT LESS THAN THE VALUE OF
THE PROPERTY, AND TO 60 TO PRISON FOR TEN (10) YEARS. HE/SHE CAN
ALSO BE ORDERED TO IMMEDIATELY RETURN THE PROPERTY OR MONEY OF
ITS VALUE TO THE PERSON(S) ENTITLED TO THE PROPERTY UNDER THE LAW.




YOU HAVE TALKED ABOUT A WILL SEVERAL TIMES.
WHAT IS THAT?

7 YES, WRITING A WILL IS ONE WAY OF PREVENTING ONE'S SPOUSE AND CHILDREN FROM
SUFFERING LAND/PROPERTY DISPOSSESSION. AS YOU CAN SEE FROM THIS SAMPLE, A
WILL IS A WRITTEN DECLARATION OF HOW ONE WANTS HIS/HER PROPERTY TQ BE
DISTRIBUTED UPON HIS/HER DEATH. IT CAN BE WRITTEN BY ANYONE WHO HAS PROPERTY
TO DISTRIBUTE, IS NOT MENTALLY DISTURBED, AND IS OVER THE AGE OF 18 YEARS.

IT CAN BE IN ANY LANGUAGE AND FORMAT. IT SHOULD BE SIGNED BY THREE PEOPLE IN
THE PRESENCE OF EACH OTHER, NAMELY—THE ONE WRITING THE WILL AND TWO
WITNESSES (ALSO NOT MENTALLY DISTURBED AND OVER THE AGE OF 18 YEARS). THE
WITNESSES SHOULD NOT BE BENEFICIARIES UNDER THE WILL).




AND FROM ALL THAT YOU HAVE EXPLAINED TO US, I THINK IT'S A 600D IDEA FOR
SPOUSES TO BE JOINT OWNERS OF LAND. I HEARD THAT SUCH LAND CAN
AUTOMATICALLY 60 TO THE SURVIVING SPOUSE UPON THE DEATH OF THE OTHER
SPOUSE, HENCE LEAVING NO ROOM FOR PROPERTY GRABBING.

Women and men have equal inheritance rights to land under the law.

Creations of certificates of occupancy or land use rights certificates, and allowing for the
joint titling of land by men and women will make land ownership more secure among
both male and female Malawians and help to address the challenge of land grabbing upon

death.

Time: 2 - 3 hours
Objective: To demonstrate that land grabbing upon the death of a spouse is a
further iolation of women'’s land rights.

Questions for discussions
Does any of the above (or similar practices) happen here?

What consequences (why is it a good/bad thing?)
Who are the main perpetrators?

What channels exist to report property grabbing? Are they effective especially
in land matters?
What prevents victims of property grabbing from reporting?

f) What can we do to prevent land grabbing after the death of a spouse/parents




Crimes of property grabbing should be reported to:
District Commissioner’s office
Police Victim Support Units
Community Victim Support Units
Social Welfare Office
Legal Aid Bureau

Administrator General

Chiefs

Courts

NGOs

Community Action Groups or any other human rights groups that operate in
many areas




Activity 6: How can women apply for a customary estate and

obtain a certificate?

CONGRATULATIONS MY DEAR,
I AM TOLD YOU HAVE BEEN
ELECTED TO BE A MEMBER OF
THE CUSTOMARY LAND
COMMITTEE IN THE AREA AT
THE VILLAGE MEETIMNG TODAY.

THANK YOU. I AM VERY EXCITED. SINCE THE CUSTOMARY LAND
ACT SAYS THAT AT LEAST THREE OF THE SIX COMMITTEE
MEMBERS SHOULD BE WOMEN, MAL BENGO AND MAI ZATHA
HAVE BEEN ELECTED TOO. IN ACCORDANCE WITH THE LAW, THE
GROUPS VILLAGE HEADMAN LS OUR CHAIRPERSON. THE COMMITTEE
WTLL ALSO HAVE A LAND CLERK WHO WTLL BE EMPLOYED BY THE

LOCAL GOVERNMENT TO SERVE AS OUR SECRETARY. WE WILL BE
GOING FOR PROPER TRATNING NEXT WEEK.

FOR HOW LONG WILL yOU
BE TN THE COMMITTEE?

THREE YEARS. WE CAN BE RE-ELECTED FOR A FURTHER TERM OF
THREE YEARS AND NO MORE. BUT LT WAS ANNOUNCED AT THE
MEETING THAT A MEMBER CAN LEAVE OFFLCE SOONER IF HE/SHE
RESIGNS, IS CONVICTED OF AN OFFENCE INVOLVING DISHONESTY,
BECOMES INCAPABLE OF PERFORMING HIS/HER DUTIES DUE TO ANY
DISABILITY,




HOW ARE YOU ALL DOING? HOW IS FARMING?

sl
EVERYTHING IS WELL, HOWEVER, T HAVE COME BECAUSE I
CAN SFF THAT SOME PEOPLE WITHIM THE CLAN ARE NOT
HAPPY THAT YOU HAVE LEFT ME TO CONTINUE USING THE
LAND AFTER MY HUSBAND YOUR BROTHER, DIED. I FEAR
THAT ONE DAY WHEN YOU ARE GOMNE, THEY COULD EVICT
ME AND THE CHILDREN. CAN YOU TALK TO THEM PLEASE?

THERE IS A BETTER WAY, AS YOU KNOW, MY WIFE IS NOW IN
COMMITTEE, SHE WAS SHARING WITH ME WHAT THEY LEARNT
PEOPLE CAN NOW HAVE CERTIFICATES TO SHOW THAT THEY LEGALLY

LAND. THIS COULD BE A 600D WAY TO SECURE YOUR LAND FOR 600D AND
YOU, LET US CALL HER TO HEAR MORE.

HOW CAN MY IN LAW HERE APPLY FOR PAPERS SO THAT THE LAND THAT SHE HAS BEEN USING
SINCE THE DEATH MY IR-DTFERCANBEIHHEHPMME?

TFE?WS?WAETWW!FEM ACHETIFICATEW
CUSTOMARY ESTATE.' A CUSTOMARY ESTATE SIMPLY MEANS LAND
WHICH IS OWNED, HELD, OR OCOUPTED AS PRIVATE LAND WITHIN THE
TERRITORY OF A TRADITIONAL AUTHORITY (TA), AND WHICH IS
REGLSTERED AS PRIVATE LAND AT THE DLSTRICT LANDS REGISTRY.




CAN A WOMAN APPLY ON HER OWN?

YES, ANY ONE FROM THE COMMUNITY CAN APPLY TO
THE CUSTOMARY LAND COMMITTEE. THE COMMITTEE
WILL SEEK THE APFROVAL OF THE TA. FOR YOU, THERE
IS AN OPTION OF APPLYING AS AN INDIVIDUAL OR

AS A FAMILY UNIT.

I WOULD LIKE TO APPLY AS A FAMILY UNIT—ME AND ALL THE THREE CHILDREN.,

THE LAW SAYS YOU WILL HAVE TO USE A SPECIFIC APPLICATION FORM
THAT YOU WILL SIGN AND SUBMIT TO THE CUSTOMARY LAND COMMITTEE.
IF YOU ARE APPLYING AS A FAMILY UNIT, AT LEAST TWO OF THE FAMILY

MEMBERS WILL ALSO HAVE TO SI&N.




WALT.. THE PROCESS YOU ARE EXPLAINING WOULD APPLY TO EVEN GROUPS, RIGHT?
I'M KEEN TO KNOW BECAUSE THE AGRIBUSINESS COOPERATIVE I BELONG TO WAS
ALSO DISCUSSING ACQUIRING LAND AS A GROUP.

NS
=

YES IT APPLIES TO GROUPS AS WELL. IN THE CASE OF AN ASSOCIATION OR A COOPERATIVE,
THEN AT LEAST TWO AUTHORISED OFFICERS SHOULD SIGN THE APPLICATION. SOMETIMES,
IT CAN BE THAT THOSE WHO WANT TO APPLY ARE MERELY A GROUP OF PERSONS RECOGNLISED
UNDER CUSTOMARY LAW—FOR EXAMPLE A GROUP OF WOMEN, YOUNG PEOPLE, OR MEN PURSUING
A CERTAIN CAUSE. IN SUCH CASES, AT LEAST TWO PEOPLE THAT ARE RECOGNISED AS ELDERS
OR LEADERS OF THE GROUP SHOULD SIGN.

| WHAT DOES IT | | ONCE THE CUSTOMARY LAND COMMITTEE RECEIVES AN
TAKE TO PROCESS APPLICATION, IT IS SUPPOSED TO MAKE A DECISION
THE APPLICATION? WITHIN 90 DAYS (THREE MONTHS).

BUT IN THE CASE OF AN APPLICATION BY GROUPS OR
COOPERATIVES, IT COULD BE THAT THE CUSTOMARY LAND COMMITTEE

MAY REQUEST THE APPLICANTS FOR EXTRA INFORMATION BEFORE
DETERMINING THE APPLICATION. IN SUCH EVENT, THE COMMITTEE
WILL MAKE ITS DECISION WITHIN 90 DAYS OF THE SUBMISSION OF
THE EXTRA INFORMATION.,




| so boES THE CUSTOMARY LAND
COMMITTEE CALL YOU TO A

AND DO YOU &ET THE CERTIFLCATE YOU TALKED
ABOUT ONCE THE DECISION HAS BEEN MADE?

HEARING OR MEETING TO

| INFORM YOU OF THE DECISION?

LAND CLERK OF THE COMMITTEE. THE
CONDITIONS FOR YOU TO ADHERE TO

21 DAYS BY SIGNING OR THUMB
PRINTING A FORM,

IT IS ONLY WHEN YOU HAVE ACCEPTED
THE OFFER THAT THE CUSTOMARY LAND
COMMITTEE WILL ISSUE YOU WITH A
CERTIFICATE KNOWN AS 'A CERTIFICATE
OF CUSTOMERY ESTATE'. THIS
CERTIFICATE WILL BE SIGNED BY THE
CUSTOMARY LAND COMMITTEE
CHAIRPERSON AND CLERK AND YOURSELF
AS THE PERSON THAT HAS BEEN
GRANTED THE LAND. THE DISTRICT LAND
REGISTRAR WILL ALSO HAVE TO SI6EN IT,
PUT A SEAL ON IT AND REGISTER IT IN
THE 60VERNMENT REGISTRY

OFFER WILL ALSO CONTAIN TERMS AND
IN UTILISING THE LAND.ONCE YOU GET

CHECKLIST FOR A VALID
CERTIFICATE OF A
CUSTOMARY ESTATE

FOR ¥OU TO KNOW THAT YOU HAVE RECEIVED
A VALID CERTIFICATE OF CUSTOMARY ESTATE
FROM THE LAND COMMITTEE, CHECK IF YOUR
CERTIFICATE HAS:

+” SIENATURES OF THE CUSTOMARY LAND
COMMITTEE CHARPERSON AND CLERK.

+/ YOUR SIGNATURE, AS THE PERSON THAT
HAS BEEN GRANTED THE LAND.

THE SIGNATURE OF OF THE DISTRICT
LAND REGISTRAR IN THE DISTRICT WHERE
THE LAND IS SITUATED.

+" THE SEAL OF THE DISTRICT LAND
REGISTRAR.




FOR THE FIRST REGISTRATION, YOU WILL NOT PAY ANYTHING. HOWEVER, IF YOU MAKE ANY
SUBSEQUENT TRANSACTIONS ON THE LAND (FOR EXAMPLE IF YOU WANT TO USE THE LAND AS LOAN
COLLATERAL OR TRANSFER THE LAND TO SOMEONE) THEN YOU WILL BE REQUIRED TO PAY
APPROPRIATE FEES, E.6. FOR STAMP DUTY.

—
S0 Is THERE A CHANCE THAT SOMETIMES
THE CUSTOMARY LAND COMMITTEE CAN
REFUSE AN APPLICATION?

YES, BUT IN SUCH A CASE, THE QUSTOMARY DOES MY MOTHER STAND A CHANCE
LAND COMMITTEE HAS TO &IVE THE APPLICANT THEN? ISN'T THERE A DANGER THAT
REASONS FOR THE REFUSAL, APPLICATIONS FROM WOMEN CAN JUST

' 4| BE REFUSED BECAUSE OF THE INFLUENCE
OF NEGATIVE CULTURAL BELIEFS AND
PRACTICES?

J | i \ .




NO. THE CUSTOMARY LAND ACT IS CLEAR ON THIS MATTER. IN MAKING ITS DECISION,
THE CUSTOMARY LAND COMMITTEE IS REQUIRED NOT TO TREAT APPLICATIONS FROM A
WOMAN, OR GROUP OF WOMEN, PERSON WITH DISABILITY, OR GROUP OF PERSONS WITH
DISABILITY LESS FAVOURABLY THAN A SIMILAR APPLICATION FROM A MAN OR GROUP OF
MEN OR MIXED 6ROUP OF WOMEN AND MEN. FURTHERMORE, THE COMMITTEE IS
INSTRUCTED NOT TO ADOPT OR APPLY ANY DISCRIMINATORY PRACTICES OR ATTITUDES
TOWARDS ANY PERSON WHO HAS APPLIED FOR A CUSTOMARY ESTATE. BESIDES, THE FACT
THAT THERE IS A MANDATORY PRESENCE OF NOT LESS THAN THREE WOMEN AMONGST
THE SIX COMMITTEE MEMBERS IS A MOVE AIMED AT ENSURING THAT WOMEN'S INTERESTS

All land that is registered and has a tittle deed is considered secure land while that which does
not have a tittle deed is insecure.

The law provides an opportunity for men and women in the local community to seek permission
from the traditional authority of their area, through the customary land committee, to register
their land for private ownership to ensure security of tenure.

Time: 2 hours

Objective: To illustrate how the registration of customary land under the Customary Land
Act can be affected.

Questions for discussions

What challenges do the most vulnerable members of society and women have in securing
land?

What benefits can be associated with the ownership of land by vulnerable members of
society and women?

What challenges can be associated with the ownership of land by vulnerable members
of society and women? How can such challenges be overcome?

What steps should be put in place to ensure that many women act on the opportunity
provided by the law to register land for private ownership?




Notes to help in discussing the topic

The new Customary Land Act acknowledges that because customary land is owned
communally thic comprises land tenure security, especially to the most vulnerable members
of society and women. Therefore, as part of customary land reform, the law has created
Traditional Land Management Areas. A Traditional Land Management Area is an area that
will be demarcated and registered as falling within the territory of a Traditonal Authority
(TA). Each TA will have a certificate of customary land for his or her Traditional Land
Management Area.

The law also provides for the establishment of customary land committes in each Group
Village Headman (GVH) area. The customary land committee. chaired by GVH will be
responsible for the management of all customary land in a Traditional Land Management

Area on trust for the benefit of residents of the area. Apart from GVH, the committee shall
have six other members elected by and from within the community. There shall not be
less than three women in the committee.

A land committee shall not allocate land or grant customary estate without the approval
of the reponsible TA, and the TA should not unreasonably withhold such approval.

A customary estate means land that has been registered as private land within the territory
of the TA.

A customary estate will have to be registered at district level through an office called the
District Land Registry. A person who has acquired a customary estate will be given a
certificate. She/he will have the land without a time limit, and the land can be inherited
and transferred by Will.




Activity 7: Applying for joint ownership of land

YOU KNOW MY DEAR, I AM LEARNING A LESSON FROM THE SITUATION OF MY LATE BROTHERS'
WIDOW. I THINK THAT WE SHOULD REGISTER QUR CUSTOMARY LAND IN YOUR NAME SO THAT
EVEN IF I DIE, YOU WILL HAVE SECURE LAND AND NO ONE WILL BOTHER YOU.

YOU ARE A GOOD MAN MY HUSBAND. IT IS INDEED
POSSIBLE FOR US TO REGISTER THE CUSTOMARY
LAND IN MY NAME. BUT WHAT IF I DIE FIRST?

I HEARD YOU EXPLAIN TO MY IN-LAW THAT REGISTERED CUSTOMARY LAND CAN BE TRANSFERRED
BY WILL. YOU CAN JUST WRITE A WILL THEN, AND LEAVE THE LAND TO ME. I KNOW SOME OF MY
RELATIVES WILL THINK I'M CRAZY, BUT I DON'T MIND SINCE I AM DOING THE RIGHT THING,
BESIDES, YOU ALREADY HAVE THE MAIN RESPONSIBILITY FOR THE LAND SINCE I'M USUALLY BUSY
WITH OTHER THINGS.

—_—

SINCE THE LAW ALLOWS CUSTOMARY LAND

TO BE REGISTERED BY FAMILY OF MALAWIAN
— | [[| CITIZENS, WHY DON'T WE JUST REGISTER OUR
LAND IN BOTH OUR NAMES AS JOINT OWNERS?
THAT WAY, THE LAND WILL AUTOMATICALLY BE
LEFTWITH EITHER OF US WHEN THE OTHER ONE DIES.

APART FROM DEATH SITUATIONS (SEE ACTIVITY
5) WOMEN MAY ALSO SUFFER LAND
DISPOSSESSION UPON DIVORCE. THIS MAINLY
HAPPENS IF THE TITLE DEED OMLY CARRIES THE
HUSBAND'S NAME. HOWEVER, THE MARRIAGE,
DIVORCE AND FAMILY RELATIONS ACT PROVIDES
THAT A COURT SHALL EQUITABLY DIVIDE AND
RE-ALLOCATE PROPERTY UPON THE DISSOLUTION
OF A MARRIAGE TAKING INTO ACCOUNT:

THE INCOME OFEACH SPOUSE;
THE ASSETS TO EACH SPOUSE;

THE FINACTAL NEDS OF EACH SPOUSE;

THE OBLIGATIONS OF EACH SPOUSE;

THE STANDARDS OF LIVING OF THE FAMILY
DURING THE SUBSISTENCE OF THE
MARRIAGE:;

THE AGE AND HEALTH OF EACH SPOUSE; OR
THE DIRECT/IMDIRECT CONTRIBUTIONS
MADE BY EITHER SPOUSE

NOMN-MOMNETARY CONTRIBUTION MEANS THE
CONTRIBUTION MADE BY SPOUSE FOR THE
MAINTENANCE, WELFARE OR ADVANCEMENT OF
THE FAMILY OTHER THAM BY WAY OF MONEY, AND
INCLUDES DOMETIC WORK AND MANAGEMENT OF
THE HOME, CHILD CARE, COMPANIONSHIP, THE
INDURAMNCE OF THE MARRIAGE AND ANY OTHER
FORM OF CONTRIBUTION THAT THE COURT MAY
CONSIDER APPROPRIATE.




THAT SOUNDS LIKE A BETTER WAY. I HAVE HEARD OF HUSBANDS WHO ONLY WANT TO
REGISTER LAND IN THEIR NAME BECAUSE THEY ARE THE HEAD OF HOUSEHOLD. BUT THAT
IS WRONG, A MARRIAGE IS ABOUT EQUAL PARTNERSHIP,

/% S

THE PROBLEM IS THAT OUR CULTURE PROMOTES THE PERCEPTION THAT MEN ARE USUALLY THE
ONES THAT OWN THE 'BI& ITEMS' IN A HOUSEHOLD. LOOK AT WHAT HAPPENED TO MY SISTER
IN TOWN—THEY AGREED AS A FAMILY THAT THE HUSBAND WOULD TAKE A LOAN TO BUY LAND.
FOR THE HUSBAND TO AFFORD TO PAY FOR THE MORTGAGE, THEIR UNDERSTANDING WAS THAT
MY SISTER WOULD TAKE FULL FINANCIAL RESPONSIBILITY FOR EVERYDAY HOUSEHOLD NEEDS.
SHE LEFT HER HUSBAND TO PROCESS THE WHOLE TRANSACTION AND THE HUSBAND JUST REGISTERED
HIMSELF ON THE TITLE DEED DESPITE THAT THE LAND COULDN'T HAVE BEEN BOUGHT HAD SHE
NOT FULLY TAKEN OVER HOUSEHOLD RESPONSIBILITIES.

THAT'S NOT FAIR. MEN SHOULD LEARN THAT JUST BECAUSE THEY ARE NORMALLY ENTRUSTED TO
PROCESS TRANSACTIONS, IT DOESN'T MEAN THAT THEY SHOULD ABUSE THE RESPONSIBILITY AND
DISADVANTAGE THEIR WIVES. THIS IS WHY FOR THIS NEW CUSTOMARY LAND ACT, WOMEN ALSO HAVE TO TAKE AN
INTEREST TO KNOW THE PROCESSES THAT ARE INVOLVED IN REGISTERING CUSTOMARY LAND AND
NOT JUST LEAVE EVERYTHING TO THEIR HUSBANDS. LUCKILY YOU ALREADY KNOW MORE THAN I DO
SINCE YOU ARE IN THE CUSTOMARY LAND COMMITTEE.

OUR CONVERSATION IS TELLING ME THAT PROBABLY MOST WOMEN DON'T KNOW THEIR RIGHTS. SOME
MAY MISTAKENLY THINK THAT THEY ARE RESPECTING A HUSBAND AS HEAD OF HOUSEHOLD BY ALLOWING
THE CERTIFICATE OF QUSTOMARY ESTATE TO CARRY HIS NAME ONLY. WE NEED TO RAISE BNOUGH

AWARENESS ABOUT THE BENEFITS OF JOINT LAND OWNERSHIP AND JOINT DECISION MAKING OVER
LAND. TM LUCGKY TO HAVE A MAN LIKE YOU.




AND I'M LUCKY TOO TO HAVE A STRONG WOMAN LIKE YOU MY WIFE.

Allowing for the joint titling of land by men and women will make land ownership more secure
among Malawians.

Time: 1-2 hours
Objective: To promote joint registration of customary land amongst married couples.

Questions for discussions

a) What is the general perception towards joint ownership/registration of land in the area?
b) What are the fears? What are the opportunities/advantages?

c) How can joint tittling be strengthened?

d) How can women start working being actively involved in the registration process?

Further idea for role play: Since joint ownership is not just for couples, encourage participants
to play out another scenario involving joint ownership by family members.

Notes to help in discussing the topic

The Customary Land Act provides that the customary land committee shall allocate a customary
estate to:

A citizen of Malawi.
A group of two or more citizens of Malawi

A partnership or corporate body if the majority of its members or shareholders are citizens
of Malawi.
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