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THE PERMANENT SECRETARIAT OF THE COMMITTEE
FORLEGAL AND JUDICIAL REFORM

Legal and Judicial Reform is essential to operationalize the 1993 Constitution
and is an integral part of achieving Good Governance within the
Rectangular Strategy (Phase IID. The Committee for Legal and Judicial
Reform (CmLJR) under the Ministry of Justice (Mo]) is responsible for
reforming the legal and judicial frameworks in Cambodia. The Permanent
Secretariat of the Committee for Legal and Judicial Reform (PS-CmLJR) is the
operational arm of the Committee and coordinates the implementation of
the Plan of Action (2005) underlying the Legal and Judicial Reform Strategy.
The majority of reform activities are implemented by the Mo]J, but also
by other line ministries. The PS-CmLJR coordinates the implementation
of these activities within the MoJ and different line ministries.

The PS-CmLJR, in addition, serves as the Secretariat for the Technical
Working Group for Legal and Judicial Reform, which coordinates the
reform activities between the Royal Government of Cambodia and

development partners.

THE KONRAD-ADENAUER-STIFTUNG

Freedom, justice and solidarity are the basic principles underlying the
work of the Konrad-Adenauer-Stiftung (KAS). KAS is a political founda-
tion, closely associated with the Christian Democratic Union of Germany
(CDU). As co-founder of the CDU and the first Chancellor of the Federal
Republic of Germany, Konrad Adenauer (1876-1967) united Christian-
social, conservative and liberal traditions. His name is synonymous with
the democratic reconstruction of Germany, the firm alignment of foreign
policy with the trans-atlantic community of values, the vision of a unified
Europe and an orientation towards the social market economy. In our
European and international cooperation with more than 70 offices abroad
and projects in over 120 countries, we make a unique contribution to the
promotion of democracy, the rule of law and a social market economy.
The office in Cambodia has been established in 1994. KAS in Cambodia
is mainly operating in the following fields: Administrative Reform
and Decentralization, Strengthening Political Parties and Parliaments,
Legal Reform, Media Development, Political Education and Social Market

Economy, as well as Foreign Policy Consultancy.
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FOREWORD

Legal Reform is at the core of the Good Governance approach within our Rectangular
Strategy and is also reflected in the National Strategic Development Plan. Thus, the Royal
Government is committed to reform our legal frameworks, which includes good legisla-
tive drafting. The Committee for Legal and Judicial Reform under the Ministry of Justice
co-ordinates this reform process.

Strategic Objective Two of the Legal and Judicial Reform targets the modernization of
our legal framework. Modernization does not only require to enact new regulations as a
response to our duty to fulfill the requirements in the Constitution or international and
regional obligations. Modernization also means to review our existing legal framework
and to ask ourselves, do our laws and regulations adhere to international quality criteria.
So we have to ensure that Cambodian laws and regulations are well targeted, correctly
implemented, and proportionate to need. Thus, Objective Two chooses an approach to
develop the capacity within government institution to review existing laws and regula-
tions and to prepare new laws and regulations. This book is a first step to further de-
velop these skills as it provides a comprehensive and updated account on the legislative
instruments and processes as well as principles and the techniques to apply them. Thus,
the book provides not only theory but also practical references and techniques. These
practical references are necessary, but not sufficient to apply the skill for drafting an ac-
tual piece of legislation. We need to provide a practical learning environment and insti-
tutionalize training. It is also my hope that we will be able to provide a working book
in the near future and targeted training, which allows a practitioner to apply his or her
knowledge to a specific case.

Justice Hilary Penfold (Australia) as well as Reed Dickerson in his book, How to Write
a Law, concede that legislative drafting is a difficult task. This is true not only because
legislative problems are technically more complicated and socially more relevant than
other problems in legal writing, but especially because auf the wide range of the appli-
cation of a law is much broader than that of any other legal document, for example a
contract between two persons.

In addition to its general application, legislative drafting translates government po-
lices into action. Thus, we have to make sure that the agenda our Government is seen
through via policies aiming to produce the desired regulatory results. If laws can not
transform the political agenda, the government cannot perform its core function, i.e., to
run the business of a state.

vii
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To tackle the challenges, we face in Cambodia as well as in the region, policies, laws,
and regulations need to adapt to the fast pace of change as well as to our need to develop
even faster to ensure the welfare and safety of the Cambodian people. Public administra-
tion need to be effective in implementing these polices, laws, and regulations. These are
two sides of the same coin: not only to draft legislation, but also to effectively implement
legislation. And, this is why we made the modernization of our legal frameworks and
better regulation a priority in our legal and judicial reform agenda.

H.E Chin Malin
Under Secretary of State in the Ministry of Justice and
Chief of the Permanent Secretariat for Legal and Judicial Reform
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FOREWORD

In more advanced democracies complex participatory processes normally start long be-
fore the discussion of a policy or law in Parliament. Different societal groups have the
opportunity to advocate for their special interests and to exercise influence on policy
makers from an early stage onwards. In case the policy or legal initiative has not been
initiated by them, elected officials need to take different perspectives, arguments and
scientific evidences presented by interest groups, analysts and other political parties into
consideration. To be able to identify whether political and/or legal intervention is neces-
sary, elected officials need to be close to their voters, listen to their concerns and pro-
posals and regularly engage with local stakeholders to understand real local challenges.

In principle, once a problem is identified, it is addressed in two stages: policy devel-
opment and preparation of the legislative text. In both stages the public and the media
strongly involve and try to influence the policy and law making procedure.

At the first stage, key decisions are needed on such matters as:
* What are the available and preferred policy options?
* Should this option be realized through legislation or by non-legislative means?
* Which authorities should put the legislation into effect?
* What approach should be adopted in the legislation?
* What legal and administrative mechanisms are necessary to put the approach into
effect and make it work?

Decisions on questions such as these need to be provided before effective work can be
done on the legislative text. At the second stage, these decisions must be converted into
legal texts, though detailed expert inputs on substantive policy and legal matters will
continue to be required. Different legal specialties are necessary to turn policy and ad-
ministrative requirements into practicable, effective and clear legal rules. Experienced
law drafters are well-versed in using appropriate legal concepts and terminology in leg-
islative contexts.

To make a reasonable decision a high level of knowledge and information absorption
is needed by elected officials. During this process elected officials will receive new in-
sights and will continuously reassess key questions concerning the consequent benefits
and costs for individuals, groups and the population as a whole. As the process of law
making is highly complex an elected official is required to be able to deal with the com-
plexity of an issue and use the right questions and tools to make appropriate judgments.



With this publication Konrad-Adenauer-Stiftung in Cambodia aims at increasing aware-
ness on the importance of sound legislation and the necessity of increasing access to
information for the general public. Only this way will the public be able to engage in
policy and legislative discussions.

This publication should serve policy makers, legal experts, students, legal drafters and
the interested public as a source of inspiration to reflect on their respective work and to
apply new legal techniques to improve the quality of laws. In this regard, allow me to
thank Mr. Kai Hauerstein and the Permanent Secretariat of the Committee of Judicial Re-

form at the Ministry of Justice for their support and cooperation.

Berlin, January 2016

Denis Schrey

Country Represeniative
Konrad-Adenauer-Stiftung, Cambodia
September 2011 — January 2016
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ABOUT THIS BOOK

Purpose—The purpose of this book is to provide updated references and techniques for
drafting/reviewing legal instruments.

Target Group—This book targets legal experts in the executive preparing/reviewing legis-
lative drafts. They need to be equipped to prepare high quality regulations. This urgently
required skill also extends to drafting implementing regulations because many Cambodian
laws authorize the executive to regulate technical details. Other groups in the legislative
cycle can benefit from the information and techniques provided in this book. The refer-
ence material is often universal and is useful for other institutions that have authority to
prepare draft laws such as members of the National Assembly and the Senate. Students,
legal practitioners, and civil society can also benefit. Thus, the scope of this book is rather
broad addressing different skill levels and different practices.

The Function of Laws—Laws and regulations maintain social peace and are a pre-req-
uisite for any modern society. They also reflect the changes in society and need to be
adapted. In Cambodia’s turbulent past, we have seen significant changes. The most sig-
nificant change was the introduction of a new Constitution in 1993. Consequently, new
laws and regulations had to be enacted to reflect the mandate of the 1993 Constitution
as well as other international and regional requirements such as ASEAN?. The mandate
to modernize legal frameworks cascades down from the Constitution, international law,
the Rectangular Strategy (IID), the National Strategic Development Plan, and the Legal
and Judicial Reform Strategy (IJRS). This shows, among other things, that a credible legal
sector should be established upholding the principles of the rights of the individual, the
rule of law, and the separation of powers.

The Imperative to Draft Good Laws—Since 1993, Cambodia has come a long way provid-
ing comprehensive legal frameworks for civil, criminal, commercial, environmental, and
judicial matters. However, it is not enough to only produce laws, but more importantly,
to provide good laws, i.e., laws which are effective and efficient. Poorly conceived laws
can have a negative impact on economics, social development, and the natural environ-
ment and are likely to harm the credibility of Government institutions. Moreover, they
may conflict with a country’s existing laws. Once a law has been enacted, it becomes
more difficult to revise or to revoke it. Thus, legislative drafters need essential skills to
analyze the potential impact of a law, so that laws are as clear and effective as possible.

3 Association of South East Nations.
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The starting point for this book and the underlying assumption is that a legislative draft-
er should primarily pursue quality in regulation. To ensure the quality of regulations a
number of sub-goals need to be achieved.® The figure on the next page illustrates the
hierarchical order of these goals.

Figure 1: Overall Objective: Prepare Good Laws

GOOD LAWS

Effectiveness

Efficiency, Clarity, Precision, Unambiguity

Simplicity, Plain Language, Gender-Neutral Language

Source: Helen Xantaki, Drafting Legislation; Art and Technology of Rules for Legislation

* Good Laws as Paramount—The ultimate goal is to draft good laws. This is the case when
all the other levels of the pyramid are achieved. One can judge the quality of a law by
its overall impact, i.e., looking at the level of compliance within society. Compliance
is achieved if people within society follow rules that have been enacted. Thus, a good
law is when people change their behavior and overall compliance is achieved.

» Effectiveness—As we will see in Chapter 3 of this book different institutions and
Governments around the world have different quality criteria for regulations. The most
important quality criterion we find throughout the world is effectiveness. Effectiveness
reflects the extent to which the legislation manages adequate mechanisms to achieve
the desired objective and solve the underlying problem. Because of its importance, this
book provides two important analytical tools to achieve effectiveness — the problem
and the objective analysis. This will enable legislative drafters to identify the root of
the problem, clearly state the objective, and provide necessary and appropriate means
and enforcement measures.

4 Helen Xantaki, Drafting Legislation; Art and Technology of Rules for Legislation, 2014, Oxford and
Portland, Orgeon, Section 1.
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* Efficiency—Efficiency is one mean to achieve effectiveness. Efficiency can be achieved
by using minimum costs for the achievement of maximum benefit. In Chapter 3 of this
book we introduce a simplified cost/benefit analysis as a tool to identify the highest
benefit/cost ratio for a proposed legislative option.

 Clarity, Precision, and Unambiguity—Effectiveness can also be achieved by clarity.
Clarity is the quality of being clear and easily understood.’ Precision is defined as
exactness of expression or detail.® Unambiguity is certain or exact meaning.” These
quality criteria offer predictability to the law, which allows the users of the legislation,
including enforcers, to comprehend the required content of the legislation. These are
essential pre-requisites for compliance.

* Plain Language and Gender-Neutral Language—To achieve clarity, precision, and
unambiguity in a legislative draft, the Plain Language movement developed principles
to ensure that the audience can understand the text. In Chapter 3, this book summarizes
some of these principles, which need to be adapted to the Cambodian context.
Gender-neutral language is another tool for accuracy, as it promotes gender specificity
in drafting. Plain language and gender-neutral language are signposts for legislative
drafters; however, this book cannot address the linguistic facets of the Khmer language.

The book not only provides techniques to draft good regulation, but serves as a general
introduction on the function of laws and underlying processes.

Therefore, this book has three Chapters:

CHAPTER 1—The first Chapter of the book provides a brief introduction on the function
and development of laws. This Chapter outlines why rules and the rule of law are im-
portant to maintain social peace, and explains the development of rules from protecting
the life of an individual to providing general welfare. The last sections of Chapter 1 look
at the Cambodian legal system as well as different legal instruments.

CHAPTER 2—The second Chapter outlines the legislative process and explains “Who”
does “What”, briefly highlighting the function of the Royal Government, the legislature
(the National Assembly and the Senate), and other institutions such as the Constitutional
Council and the King. As the main target is a legal drafter in the executive preparing and
reviewing legislative drafts, this book focuses on the process as well as on the formal
and material aspects of legislative instruments issued by the executive.

CHAPTER 3—The third Chapter provides legislative techniques such as Regulatory Im-
pact Assessment (RIA) and practical references to international principles on how to draft
good regulations.

5 See Compact Oxford English Dictionary of Current English, Oxford University Press.
6 Ibid.
7 Ibid.
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ANNEX 1—provides formal aspects on how to draft legal instruments as outlined in the
new Circular on Procedures and Rules for Legislative and Regulatory Drafting.

How to Use this Book—For those who use this book it is helpful to view a law or a regu-
lation as an instrument, which continuously moves through a legislative cycle. Depending
on the stage within the legislative cycle, different actors as well as different sets of skills
are required. The following section outlines the stages of the legislative cycle.

As this book cannot address all skill levels from a practical point of view, it is also a work
in progress. We hope that we can slowly develop a toolbox with practical exercises and
checklist for everyone who is involved in this cycle.

The legislative cycle is a continuous process, which includes to: () initiate a law/iden-
tifying a need for legislation, (ii) prepare statement of causes/legislative proposal, (iii)
propose/draft a law, (iv) enact a law, (v) implement a law, and (v) review/revise a law.
See also Figure 2 below.

Figure 2: Legislative Cycle

Prepare Statement of Causes
(Why?)

Revise Law 6 2
1
Initiate Law

Need for Lec__;)islation Propose/Draft Law
5 (Why?) (What?)
3

Implement Law
(How?)
\uc Enact Law

Within the legislative process outlined in Figure 2, actors need different legal drafting
skills for the following steps:

* Initiate Law—The starting point for initiating a law is the need for a regulation, which
is mostly a political decision to address a social, economic, cultural, or environmental
problem or other requirements as set out in the Constitution. The approach how
to address a problem in the society is outlined in either party programs, policies
declared by the Government, or legislative agendas. The Constitution authorizes the
legislature (the National Assembly and the Senate), and the Prime Minister to address
this problem by initiating a law. However, the need for a law is mostly a declaration

4|
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of intent and thus lacks a deeper analysis concerning the problem itself or its potential
impact. Therefore, experts in the executive or the legislature have to further analyze
the reasons for the law and assess the impact of the policy decision.

Prepare Statement of Causes/Introduction (“Why”)—The executive should justify
their proposal and clearly state “Why” a law is needed. In Cambodia, the results of
this process should be included in a statement called Introduction/Summary Causes/
Statement of Causes®. Legal drafters need tools on how to analyze problems (reasons),
come up with options on how to address these problems, and assess the impact in
terms of costs/benefits. Chapter 1 provides background information on the function
of laws and “Why” they are needed. The section on Regulatory Impact Assessment in
Chapter 3 is a very practical technique to prepare the Introduction/ Statement of Causes.
Draft Law (“What”)—In the next stage the legal drafter should clearly state “Who” has
to do (or not do) “What”. The book focuses on the process drafting a law within the
executive. A number of stakeholders are involved in this process and different skills
are required. In the first step, a legal expert should translate the need for a law in a
legally effective statement. A legally effective statement should take the findings of the
Statement of Causes/Introduction into account and outline very clearly, “Who” has to
do “What”. This step requires strong technical skills, knowing the subject matter inside
out; but it also requires writing skills. The Plain Language movement has developed
some useful writing tools. Regulatory Impact Assessment can be used in this stage
for a deeper analysis on specific regulations. Additionally, legal skills are required to
determine whether the proposed draft conflicts with other laws. He/she must also have
an understanding on how to comply with formal procedures. The target groups for
this stage are legal experts within the executive who prepare the legislative drafts as
well as experts that review the drafts. This includes the Head of the Legal Unit and the
Minister, but also can include legal experts in the CoM such as the Council of Jurists,
ECOSOCC’, and members of the inter-ministerial meeting, and the plenary session
of the CoM. Notes to drafters as well as techniques in Chapter 3 will help legislative
drafters to draft effective legal statements.

Enact Laws—Lawmakers should have basic skills to understand proposed laws, which
have been put on the floor for a vote. This includes understanding principles of “good”
laws. Besides lawmakers, a number of other institutions are involved in the enactment
process, such as the Constitutional Council. Legal experts in these institutions should
have specific knowledge in constitutional law to assess whether the proposed draft
conflicts with the Constitution. This book highlights important aspects such as the
legality principle, the hierarchy of laws, and the proportionality principles to assess
potential conflicts.

8 The terms mean the same thing, i.e. outlining the rationale and the impact of law, but varies depending
which institution is preparing the statement.
9 The Economic, Social, and Cultural Council.
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* Implement (“"How”) and Revise Laws (“How Well”)—As soon as the law is enacted, the
responsible ministry prepares implementing regulations. Implementing regulations
describe the technical details, “How” the law is going to be applied. This includes the
development of processes, procedures, formats, and guidelines. Besides technical skills,
legal drafting skills are required for preparing decrees, directives, circulars, etc. Thus,
a good understanding of the Circular On Enforcement of Guidelines on Procedures
and Rules for Legislative and Regulatory Drafting Processes'’ (the Circular 2013) is
essential. Finally, monitoring and evaluating laws and regulations are essential to assess
the quality in terms of effectiveness and compliance. Regulatory Impact Assessment is
also a tool how to review and assess existing laws and make proposals for revisions.

Legal Terms—There are a number of legal terms, which mean more or less the same.
This section provides an overview of these terms as well as their Khmer counterparts.

TERM/ENGLISH MEANING TERM/KHMER !

RULE General term for formalized Vithean/Troesdey (Rule)
rules (such as laws) and
informal rules (such as

traditions)
LAW as general term for Rules enacted by Parliament
formalized rules made and (formal law) or the executive
enacted by the state (material law)
Law (formal), Bill, Statute, Laws enacted by the National | Chbab (Law)

Legislation, Act of Parliament, | Assembly/Senate
formal law, statuary law,
legislative instrument enacted
by parliament

Regulation, subordinate Laws prepared by the Bot Banchea (Regulation)
legislation, (material) law, executive/administration

delegated legislation, law such as decrees, directives,

prepared by the executive circulars

10 Annex of this book.
11 English-Khmer Law Dictionary (1997).
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CHAPTER I—INTRODUCTION
THE FUNCTION AND DEVELOPMENT OF LEGISLATION

Governments exist to run the business of governing a state. They are elected or other-
wise established to ensure that their agenda and policies are seen through, from security
to development, from environmental protection to welfare. And so laws and regulations
is the process of putting Government policies into effect to the degree and extend in-
tended by Government.!? The first Chapter of the book provides a brief introduction on
the function and development of law. This Chapter outlines why rules and the rule of law
are important to maintain social peace, explains the development of rules from protect-
ing the life of an individual to providing general welfare, and tries to classify them. The
last section looks at the Cambodian legal system as well as different legal instruments.

1. The Function and Development of Legislation

Rules Reflect the Function of the State—The requirement for rules largely depend on
the understanding of the function of the state. In the beginning theorists, like Thomas
Hobbes (1588-1679)," considered the prime function of the state to protect life and prop-
erty, i.e., provide law and order. This view was reflected in his rather archaic view, “a man
is a wolf to another man”, and as a consequence a supreme ruler should protect humans
from each other. However, since Hobbes state affairs became more complex. Modern
states professionalized their bureaucracy and kept standing armies. This increased finan-
cial need and introduced the fiscal function of the state, i.e., to collect money through
taxes. The next step was that the state actively addressed social problems and corrected
market failures and became a welfare state. These developments created the need for a
new perspective concerning the function of the state as well as new types of laws. So
the function of the state moved from minimal functions such as law and order, to more
complex functions such as fiscal and welfare functions. These new functions also re-
quired different types of rules.

Nowadays, citizens expect their Governments to ensure their safety and welfare.
Businesses expect public authorities to ensure a level playing field and boost innovation
and competitiveness. Regulation is the key to meeting these challenges. It serves many

12 National Audit Office, Department for Business, Innovations and Skill, Delivering Regulatory Reform,
2011, para 1.

13 The concepts outlined in this paragraph were first developed in a book written by Thomas Hobbes
(1588-1679) and published in 1651. His work concerns the structure of society and legitimate
government, and is regarded one of the earliest and most influential examples of social contract
theory. Leviathan argues for a social contract and rule by an absolute sovereign. Hobbes wrote
that civil war and the brute situation of a state of nature (“the war of all against all”) could only be
avoided by strong and undivided government.
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purposes — to protect health by ensuring food safety, to protect the environment by set-
ting air and water quality standards, to set rules for companies competing in the market-
place to create a level playing field etc.

Today there is a wide range of views on the appropriate scope of the state, ranging
from those who believe it should only provide the most basic public good to those who
think it should shape the nature of society and re-distribute wealth. The following figure
groups some of the functions of the state from minimal to activist.

Figure 3: The Scope of State Functions

Wealth Redistribution — 1
Industrial Policy — ..'

ACTIVIST FUNCTIONS— _°

..
..
Social Insurance — ¢
Insurance, Financial Regulation — ..'
Overcoming Imperfect Information — ¢
Regulating Monopoly — ..‘
Education, Environment —  ,°®
Addressing Externalities — _o°
INTERMEDIATE FUNCTIONS— .0.

Protecting the Poor — .-'
Improving Equity —  o°
Public Health — ¢°
Macroeconomic Management — ..'
Property Rights —  ,*
Defense, Law and Order — ..°
Providing Pure Public Goods —  ,*®

MINIMAL FUNCTIONS— 0'

Source: World Bank, World Development Report, The State in a Changing World (1997)

Function of the State in Cambodia—The 1993 Constitution clearly lists the functions of
the state, which are to:

* Protect legality, ensure public order and security and improve the welfare of citizens.

Id. at Art. 52;

* Protect the environment and the balance of natural resources. Id. at Art. 59;

* Promote economic development and infrastructure. Id. at Art. 61;

* Improve the means of production. Id. at Art. 62.;

* Protect and promote education, culture, and social affairs. Id. at Art. 65 to 75.

For the operationalization of these functions, a comprehensive legal and institutional

system is required.
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Notes for Legislative Drafters: Public Interest and Problem Analysis—Thus, the main
instrument to fulfill the function of the state is to enact rules and enforce them. Thus,
legal drafters have to know the problem they want to address and respectively the public
interest underlying each regulation.

For example:

* If a Government notices that more than 2000 people die every year in traffic accidents
(problem), then the public interest is to protect the life of its citizens (function=
protection of life and health).

» If a Government notices that its majority of people live on less than a dollar a day
(problem), then the public interest is to consider the welfare of all citizens (function=
to protect the poor and improve equity).

Thus, the underlying logic is to close the gap between “Is” (=problem) and “Ought”
(=function of the state).

As a starting point for identifying this gap, the following questions could be helpful:

* Is there a violation of essential rights or public goods through market failure or third
party behavior?
— For these “behavior-related” problems, a good question to ask is, “Whose behavior

needs to change in order for the problem to end?”

* For other problems, which are not primarily behavior-related, a gap-analysis is usually
a good starting point. A good question to ask is, “Is there a gap between the current
development/welfare and the desired state?”

Details with regards to the problem analysis are outlined in Chapter 3 of this book.

Development - From Red Tape to Smart Tape—There is no clear answer to the ques-
tion of how many laws and legislative activity a country really needs. The answer to that
question depends mainly on the historical background and the political, economic and
societal situation of a state as well as on the view of how much the state should regulate.

If we look at the European countries, the issue is not so much to have less or no reg-
ulations, but to have better regulations. The development goes from Red Tape to Smart
Tape, i.e., from overregulation to better regulation. For example, the EU “Better Regula-
tion” policy states,

“Laws and regulations are necessary to ensuring a fair and competitive market place,
the effective protection of public bealth, the environment and the welfare of European
citizens. Better Regulation is about doing this in ways that maximize public policy
benefits whilst minimizing the costs regulation may impose on our economy. There is
abundant evidence that Better Regulation can boost productivity and employment sig-
nificantly, thus contributing to Europe’s growth and jobs agenda.”
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There are new movements, such as Plain Language initiatives, that force legal drafters to
write in a way that citizens can actually understand the laws, which they are supposed
to follow. There are also more and more sunset-clauses, which provide an expiring date
for laws.

These movements were caused by over-regulation or too much Red Tape. In most
Western countries, for example, the torrent of laws was caused by the development of
the welfare state. The more social market economy emerged, the more laws are neces-
sary. To correct market failures a host of economic laws and regulations were enacted.
In addition, new areas had to be regulated such as the protection of the environment.

In 1970, there was a consensus that the flood of laws had to be stopped, which means
that the state’s tasks and thus the tasks of legislation have to be restricted by, amongst
other things:

* Privatization of tasks of the state (e.g. gas, water, waste disposal, railroads, postal
service, part of the school system and other businesses),

* De-bureaucratization,

* Deregulation,

* Lean administration, and

* Elimination of detail regulation.

So what are Laws? Laws or the legal system underpin our society — they protect our
rights, impose duties on each of us, and establish a framework for the conduct of almost
every social, political, and economic activity. The punishment of crime, compensation of
the injured, and the enforcement of contracts are merely some of the tasks of a modern
legal system. It also strives to achieve justice, promote freedom, and protect our security.
By setting the standards of conduct, the law remains the most powerful tool of the state
to change our behavior.

2. The Separation of the Legislative Power from the
other Powers of the State

As we have seen above, Thomas Hobbes saw the law as the enforceable command of the
supreme ruler, who pretends to reflect the public interest and who creates good order.
The absolute ruler for Hobbes creates, as well as enforces, law.

However, misuse of power by absolute reigning kings was questioned more and more,
and new political models were developed. The most significant model was the separation
of powers. The doctrine of separation of powers goes back to Montesquieu’s book “De
I'Esprit des lois” (1748)"% and states that the different functions of legislation, execution of
the law, and judicial power should be assigned to different organizationally and person-

14 Charles Montesquieu, De I'esprit des lois (1748) bk XI ch 6.
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ally separated institutions. Reciprocal control should create a balance of power, which
finally secures the protection and freedom of the individual. With the French Revolution,
which brought down the absolute reigning king in France, the separation of powers be-
came the blueprint for all liberal constitutions, including the Cambodian Constitution.

Rule—The Cambodian Constitution adopted the separation of powers principle. Art. 51
IV B states, “The legislative, executive and judicial powers shall be separate.” This model
is the embodiment of the classical tripartite separation of powers by Montesquieu. The
three different functions of legislation, execution of the law, and judicial power are as-
signed to different organizationally and personally independent institutions: whereas the
Parliament enacts laws, the executive implements/enforces laws and the judiciary inde-
pendently reviews whether laws are applied correctly. The legislative power in Cambo-
dia consists of the National Assembly and the Senate, whereas the Royal Government,
including the Prime Minister, the CoM and the ministries, belongs to the executive power.
The judicial power is exercised by the Cambodian courts. This dogma contrasts with the
actual distribution of powers as well as actual constitutional practice and reality. Reality
— not only in Cambodia — is that there are a number of exceptions to the rule and that
there is some over-lapping of powers.

Figure 4: Separation of Powers: Rule vs. Exemptions from the Rule

LEGISLATIVE
LEGISLATIVE

EXECUTIVE JUDICIARY
EXECUTIVE JUDICIARY

15 Articles without further reference are articles of the 1993 Constitution.
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Exemptions from the Rule—Under the doctrine of the separation of powers, the judi-

ciary, for example, does not make law (which is the responsibility of the legislature) or
enforce law (which is the responsibility of the executive), but rather interprets law and
applies it to the facts of each case. However, the separation of powers principle is not
absolute. Liberal constitutions, including the Cambodian Constitution, allow — within lim-
its — overlapping of powers.

As a consequence, the administration/executive also has “legislative” powers, e.g., to
issue subordinate legislation; the legislature influences the executive through approving
the budget. Thus, legislative and executive institutions are in many ways intertwined and
exercise joint cooperative state leadership. In fact, the legislative and executive are insti-
tutionally, functionally, and personally strongly interconnected. For example, the Prime
Minister as well as the ministers are members of the Parliament. The largest number of
seats in the National Assembly form the Royal Government. The Royal Government pre-
pares draft laws and enacts subordinate legislation. Even the judiciary is not completely
separate from the executive. In many countries, including Cambodia, the executive, or
more precisely the Ministry of Justice, has the power to administer the judicial system.

Exemptions from the Exemption—As mentioned above, all liberal constitutions do not
strictly separate the three powers. As a consequence, the executive usually has the power
to regulate legislative details and to enact sub-ordinate legislation. Nonetheless, the legis-
lative power of the executive is mostly limited and should be limited by the authorizing
law to contain potential misuse. To limit the scope of executive legislative powers the
“Theory of Importance” was developed. The theory states that essential decisions should
be reserved to Parliament. The Theory of Importance has three aspects. Firstly, it requires
a legislative act that authorizes the executive. Secondly, the law has to specifically define
the scope of authorization. Thirdly, Parliament (and not the executive) should regulate if
individual liberties and fundamental rights are impinged.

Key Question—One key question a legislative drafter/reviewer should ask is:

“Does the article delegate any rule-making power from the legislative to the executive?
If so, does the law delegate too much power to the executive?”

Any time the law mentions the words, “details shall be regulated by a Sub-Decree” that
is an indicator that the article includes a delegation of rulemaking power. The delegation
itself does not indicate that it violates the separation of power principle. But it must be
clear that only the regulation of technical details (the “How”) should be delegated to the
executive whereas the main problems have to be solved by the law (the “What”). The
law delegates too much power to the executive, if significant aspects are not regulated,
if the scope of authorization is unclear, or if individual liberties and fundamental rights
would be regulated by an executive order.
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3. The Legal System in Cambodia

This section gives a short introduction on how laws are categorized and highlights dis-
tinctive features of the legal system in Cambodia.

3.1 Distinctive Features of the Legal System

The Cambodian legal system has evolved over time through a series of contributions from
various legal sources, beginning (i) in the early days with customary rules of Asian ori-
gins, (iD) followed by laws introduced during the period of the French protectorate, (ii)
the socialist-influenced laws in the 1980s, (iv) the international laws of the United Nations
Transitional Authority of Cambodia (UNTAQ) in the early 1990s, and (v) finally the con-

temporary laws of the new constitutionally-elected Kingdom of Cambodia.'®

Classification as Civil Law Country—Cambodia belongs to the central European family
of legal systems, broadly classified as civil law countries because of its codified law in
important areas such as criminal law and civil law and because of the absence of judge-
made law."

The Division of Public and Private Law—Through France, the Cambodian legal system
has been influenced by the Roman legal system division between civil and public law.
Public Law is concerned with the legal relationship between citizens and the state in the
form of public authorities. Civil law regulates affairs between individuals and between
other private entities.

3.2 Legislative Instruments: Laws and Regulations

Statute Based Law—Within statute-based law, we can briefly distinguish between formal
laws and regulations. Laws in a formal sense are enacted by Parliament. Regulations are
laws enacted by the executive. Regulations include: Royal Decree, Sub-Decree, Ministe-
rial Order, Decisions, Circulars, Guidelines, and Local Regulations. It should be noted
that the executive must be authorized by a formal law.

Other Sources of Law are customary law, UNTAC law and international law:

* Customary Law—Cambodia is an ancient country where law is influenced by Buddhism
and customs. One example of Khmer customary law is respect and care for one’s
parents. Art. 47 of the Constitution states that children have the duty and responsibility
to take good care of their parents according to Khmer tradition. The meaning of “good
care” is defined and determined by Buddhist and Khmer tradition and not by the

16 Sok Siphana, Role of Law and Legal Institutions in Cambodia 73 (2011).
17 Kai Hauerstein, Common Law vs. Civil Law: The Unnecessary Debate, Cambodian Yearbook of
Comparative Legal Studies, Vol. 02.
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written law. The constitutional reference to Khmer traditions illustrates how Khmer
custom regulates behavior and thus can serve as a source of law. Khmer customs or
customary laws may in some rare cases be a basis for judicial decisions. However,
with the introduction of the new Civil Code (2011), which replaced most of the old
Law on Contracts, customary law will likely play a lesser role in civil conflicts. For
example, Art. 23 of the old Law on Contracts stated that if the meaning and the content
of the contract is not clear it shall be interpreted according to the common practice
or custom applied at the place of the conclusion of the contract. Art. 23’s inclusion of
Khmer tradition and custom to interpret an unclear contract would no longer be used
by judges (or rather, should not be used) according to the law.'®

* UNTAC Law—Another source is laws issued by the UNTAC. For example, the UNTAC
Law on Criminal Law and Procedure (1992) applies for all criminal cases from 1992
until 2009. In October 2009, a new Criminal Code and Criminal Procedure Code were
enacted and replaced the UNTAC Code. The new criminal law shows that previous
sources of law are being replaced by new national legislation.

* International Law—International treaties and conventions become national law; they
either have to be ratified by a national law or are directly recognized as enforceable
part of the national law. See: Chapter 1, Section 3.2.2

Court precedents are not a source of law, because Cambodia is not a Common Law coun-
try. The 1993 Constitution implicitly prohibits case law, as it only provides the National
Assembly (Id. at Art. 90 and the Senate Art. 99) with legislative powers and not the courts.
However, court precedents can serve as reference, contribute to law development, or even
gain status as customary law. Considering these important aspects of court decisions, it
seems necessary that court decisions should be published and accessed.

3.2.1 Types of Legislative Instruments

Law is the general term for formalized rules/legislative instruments made and enacted by
the state. This includes rules enacted by parliament (formal law) or executive (material
law/regulations). Against this background:

* A (formal) Law or similar terms such as Bill, Statute, Legislation, Act of Parliament or
statuary law, is a legislative instrument enacted by the National Assembly/Senate and
promulgated by the King.

* A Regulation or a similar term, such as subordinate/delegated legislation, (material) law
or executive law, is a legislative instrument prepared by the executive/administration
such as decrees, sub-decrees, proclamations, directives, and circulars.

18 However, if a contract violates the public order and good customs/morals it is void under Article 354
of the Civil Code (this was also possible under the old Law on Contracts). So Khmer custom does,
to an extent, still play a role.
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The Constitution (1993), the Law on the Organization/Functioning of the CoM (1994),
Laws related to decentralization (2001 and 2008), and the Circular (2013) refer to laws and
regulations. Only the Circular (2013) defines in more detail the terms for laws and regu-
lations. Thus, the following section refers to the respective legal sources, the definitions
in the Circular (2013), and what appears to be common legal understanding.

3.2.1.1 Formal Laws

Law (Chbab)—The National Assembly has the legislative power, i.e., the National As-
sembly adopts new laws or amends existing laws. Id at Art. 90 (D of the Constitution. Af-
ter adoption, the Senate reviews the law. Id at Art. 113 of the Constitution. If the Senate
approves the adopted law, then the Senate directly submits the draft law to the King for
promulgation.?’ Promulgation is a royal act that law-making process complied with all for-
mal requirements. The formal act formalizing a draft law is called Preab Reach Kram. The
format for the Royal Kram promulgating a law can be found on page 31, Circular (2013).

3.2.1.2 Regulations

Regulations are not (formal) laws adopted by the National Assembly, but laws enacted by
the executive. There are different types of regulations. They include: () Royal Decrees,
(i) Sub-Decrees, (i) Proclamations, (iv) Decisions, (v) Circulars, and (vi) Local Regula-
tions. Regulations have different purposes reaching from appointing a Government of-
ficial (specific purpose) to providing technical details for the implementation of a law
(general purpose).

The Circular (2013) differentiates between general and specific regulations in relation to
Royal Decrees, Sub-Decrees, and Proclamations.
» Specific regulations govern the status of a person, such as appointment to a high
ranking position.
* General regulations govern the implementation of a (formal) law including organizational
aspects.

The following paragraphs explain each regulation in more detail and refer to their respec-
tive legal sources, common understanding, and definitions outlined in Circular (2013).

Royal Decree (Preab Reach Kret)—The King issues Royal Decrees following the request
of other constitutional bodies, but does not reign through decrees in his own right.?!
This follows from Art. 7 (1) of the Constitution, which states that the King reigns, but
does not govern.

19 Some consider Chbab as a general term for a law as well as regulation.

20 If the Senate requests a revision of the draft law, the process is more complicated. For details see
Chapter 2, Section 2.5 of this book.

21 Only exception to this rule is the Royal Pardon. Id at Article 27, of the Constitution. It is understood
that even in this case, the King should consult the Government.
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* Specific Royal Decrees—The Circular (2013) outlines examples for specific Royal
Decrees governing the status of dignitaries as outlined in Art. 19, 21, 27, and 29 of
the Constitution, and Art. 14 of the Law on the Establishment and Functioning of the
CoM. Specific Royal Decrees include Royal Decrees on the (i) status of high ranking
Government officials, judges, and monks, (ii) awarding Khmer nationality, (iil) and
awarding title Oknba or Nak Oknba. An example for establishing an institution is the
Royal Decree on Establishment of National Committee for Sub-National Democratic

Development. An example for dissolving an institution is the Royal Decree Dissolving
Supreme Council for State Reform and Council of General Reforms dated 01/10/2013.
Finally, the King issues a Royal Decree to designate the winner of an election and form
a Government. Id. at, Art. 119 of the Constitution. Formats for specific Royal Decrees
can be found in the Circular (2013).

* General Royal Decrees—Section 3.2.5 of the Circular (2013) defines different types of
general Royal Decrees. A Royal Decree can be issued to address a problem under the
jurisdiction of the Royal Government. In this case the Royal Decree has almost “law-
like” character. The rather wide scope is derived from Art. 28 (1) of the Constitution,
which states that the King shall sign any Royal Decrees proposed by the CoM. If the
Government submits a draft Royal Decree to the King for approval the Royal Government
should attach Summary Causes, which briefly outline the rationale and the potential
impact of the Royal Decree. Id. at Section 2.2, Circular (2013). In addition, a Royal
Decree can be issued to further implement an existing law including organizational
aspects. Finally, the King can issue a Royal Decree to declare a state of emergency
following a joint approval of the Prime Minister, the President of the National Assembly,
and the President of the Senate. Id at Art. 22, of the Constitution. Formats for general
Royal Decrees can be found in the Circular (2013).

Sub-Decree (Anukret)—The Prime Minister is authorized to issue sub-decrees exercising
his own regulatory powers.?? There are two types of sub-decrees: specific and general.

» Specific Sub-Decrees govern the status of person. They either appoint, transfer, and/
or remove civil servants ranking from Head of Department up to one rank below the
Director General or Governor. Id at Art. 15, Law on the Organization and Functioning
of the CoM (1994).

* General Sub-Decrees provide technical details how to implement a formally adopted
law including organizational aspects, such as the Sub-Decree on Organization and
Functioning of the General Department of the APSARA Authority, etc. The authorization
to issue a sub-decree should be stated in the law itself. For example, Art. 32, Section 3

22 The Prime Minister as the head of Government can instruct ministers. This follows from the fact that
he is the one who is elected. Therefore, the Prime Minister has a strong position in the system. His
instructions can range from general policies to individual decisions. This authority, is for example
expressed in Article 16, Law on the Organization and Functioning of the CoM.
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Law on the Organization of the Courts (2014) states that the organization and function
of the administrative secretariat [...] shall be determined by sub-decree, upon the
request of Minister of Justice.

Proclamation (Prakas)—A Proclamation is a legal instrument issued by the minister or
the Head of a Government institution governing the work of the ministry/institution.
There are two types of Proclamation: specific and general.

* Specific Proclamations govern the status of a person, for example to appoint, transfer,
and/or remove civil servants below Head of Department. Id at Art. 28, Law on the
Organization and Functioning of the CoM (1994).

* General Proclamations provide instructions how to implement a law or to clarify the
legal content of a law.

As with all regulations the authorization to issue a Sub-Decree/Proclamation should be
stated in the law itself. Formats for preparing Proclamations can be found in the Circu-
lar (2013).

Decision®® (Sech Kdei Smrach)—Decisions are referred to in Art. 150 of the Constitution.
The legislative, executive, or the judiciary are authorized to issue decisions for a tempo-
rary purpose. The general opinion agrees that a decision ceases to exist as soon as the
purpose is reached. This is also confirmed by the Circular (2013), which states that de-
cisions issued by the Government are temporary. A working group, for example, would
be established by a decision, as the establishment of a working group is only temporary.
Formats for preparing Decision can be found in the Circular (2013).

Circular (Sarachor)—A (ministerial/Government) Circular clarifies legal contents, inter-
prets higher-ranking provisions, or introduces instructions for the implementation of a law.
A Circular issued by the Head of Government is an instruction to ministries, municipal/
provincial institutions how to implement a law. Id at Art. 29 the Law on the Organization
and Functioning of the CoM (1994). A Circular issued by a ministry is to clarify laws and
regulations under the jurisdiction of a sector ministry. Formats for preparing Circulars
can be found in the Circular (2013).

Local Regulations (Deika)—Sub-national authorities issue local regulation within their
scope of authority. Id at Art. 48, the Law on the Administration and Management of Com-
mune and Sangkat (200D and Art. 32 and Art 53-Art. 61, the Law on the Administration
and Management of the Capital, Provinces, Municipalities, Districts, and Khans. Local
Regulations only have territorial jurisdiction.

23 The Constitutional Council issues decisions. A decision of the Constitutional Council is considered
final and binding. It has supremacy within the legal system, meaning that all laws and regulations
must strictly conform with the decision of the Constitutional Council.
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3.2.2 Hierarchy of Legislative Instruments

The legislative instruments have to be viewed in a hierarchical order.?* General legal
principles demand that lower-ranking laws always have to comply with higher-ranking
laws. There is a strict hierarchy of legislative instruments. The following figure provides
the hierarchy of legislative instruments for Cambodia.

Figure 5: Hierarchy of Laws

THE CONSTITUTION
INTERNATIONAL TREATIES
LAW (CHBAB)
ROYAL DECREE (PREA REACH KRET)
SUB-DECREE (ANUKRET)
MINISTERIAL PROCLAMATION (PRAKAS)
DECISION (SECH KDEI SMRACH)
CIRCULAR (SARACHOR)

LOCAL REGULATION (DEIKA)

The hierarchy implies that all laws and regulations have to comply with the Constitution.

The Constitution—The hierarchy of laws is the foundation of the supremacy of the Con-
stitution. The Constitution is the supreme law. All laws and regulations made by state
institutions must conform with the Constitution. Id. at Art. 150.

The Constitution itself is subject to revision and change. The initiative to review or
amend the Constitution is the prerogative of the King, the Prime Minister, and the Chair-
man of the National Assembly at the suggestion of one-fourth of all Assembly members.
Revisions or amendments can be enacted by a constitutional law passed by the Assembly
with a two-third majority vote. Revisions or amendments affecting the system of a free,
liberal and pluralistic democracy and the model of constitutional monarchy are prohib-
ited. Id. at Art. 153. These principles are set out for “eternity”.

24 According to the theory of Hans Kelsen and Adolf Merkl about the pyramidal character of the legal
order, a strict hierarchy of norms exists with the Constitution on the top followed by parliamentary
statutes, prevailing over different types of regulations issued by the executive.
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International Treaties (also called Conventions, Pacts or Accords) are agreements reached
between a state and another state (bilateral), between several states (multilateral) or be-
tween a state and another subject of international law (for example an international orga-
nization such as the United Nations). The treaty ranks immediately after the Constitution
in the hierarchy of laws and regulations, provided that it has been ratified by both houses
of the Parliament and promulgated by the King. For example, the Cooperation Agreement
between the European Union and the Kingdom of Cambodia, which was signed on April
29" 1997 has been transformed into national law by the Law on the Adoption of the Co-
operation Agreement between the European Union and the Kingdom of Cambodia in 1999.

Art. 26 of the Constitution of Cambodia states:

“The King shall sign and ratify international treaties and conventions after a vote of
approval by the National Assembly and the Senate.”

Human rights aspects stipulated in international law become automatically part of Cam-
bodian law and do not require ratification.

This is stated in Art. 31 (I) of the Constitution:

“The Kingdom of Cambodia recognizes and respects human rights as stipulated in the
United Nations Charter, the Universal Declaration of Human Rights and the covenants
and conventions related to human rights, women’s rights and children rights.”

A 2007 decision of the Constitutional Council reaffirms that international law related to
human rights issues is directly applicable in Cambodia by reminding judges that they
must consider international laws in their decision-making process.?

The other question is, whether other aspects of international law, i.e., those aspects,
which are not related to human rights issues, prevail over national law. These aspects
include international customary law, conventional international law, or general interna-
tional principles. At this point, it seems fair to conclude that Cambodia follows, the ma-
jority of countries that take a rather nationalistic point of view implementing international
law. They do not make international rules prevail over domestic issues and concerns.
By putting international rules on the same footing as national legislation they retain the
power to disregard international values at any time passing national legislation inconsis-
tent with international law. This does not mean that these states intentionally disregard
international law. To place converted international law on the same level as national level
only shows that these states do not want to tie their hands at constitutional level. In this
mnal Council Dec. No. 092/003/2007. Background of the decision was a petition from

civil society organizations with the aim of reducing custodial sentences for persons under the age
of 18. The Law on Aggravating Circumstances for Felonies allegedly was in violation not only of
the Cambodian Constitution but also the Convention on the Rights of the Child. The Constitutional

Council upheld the respective law, but the Constitutional Council also ruled that it could not have
been the legislature’s intention to violate the Convention on the Rights of the Child.
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case courts play a crucial part in ensuring compliance with international law. Against
this background, the above mentioned decision of the Constitutional Council can be also
interpreted that it can not be the intention of the legislature to violate international law:.
Thus, even if a new legislation should prevail over a law, which converted international
law into national law, courts can apply international law in favor of international treaties,
and the principle of specialty.

Laws and regulations—It follows from the hierarchy of laws that statutory laws may not
conflict with the Constitution. In addition, a Sub-Decree has to comply with the Consti-
tution as well as with the authorizing law. A Ministerial Order has to comply with (i) the
Constitution, (i) the authorizing law and (iii) the authorizing Sub-Decree.

3.2.3 Notes for Legislative Drafters

This hierarchy of laws has the following implications for legislative drafters:

Principle of Legality—One of the most important principles a legislative drafter should
know is the principle of legality. For legislative drafters, this principle has two aspects.
One aspect is that legislative drafters should not draft without authorization, i.e., they must
have, and stay within, the scope of authorization. The other aspect is that they should not
draft against prevailing law, thus they have to observe the hierarchy of laws.

This has the following implications:

* A new legal instrument must comply with existing higher laws;

* A new legal instrument cannot modify/repeal a higher legal instrument;

* A new legal instrument can modify/repeal a legislative instrument on the same or on
a lower level.

The assessment requires a detailed analysis of the authorizing law as well as higher-ranking
laws and regulations. The following key questions should be answered during this process:

Question 1—Is the law making organ authorized to legislate?

* What is the legal basis for regulatory action?
* Do you comply with the requirements set out in the authorizing law?

Question 2—Does the regulation comply with authorizing higher-ranking law?

* Are there national/international/constitutional norms, which precede the regulation?
* Is there a higher-ranking law, which limits the scope of competence?
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For the assessment of the compliance with higher-ranking law, legislative drafters need
to identify higher-ranking law, which is relevant for legislative issue and get a copy. The
next step is to review whether the draft law complies with the authorization set out in
the authorizing law.

Normative Understanding—Legal drafters need an in depth knowledge of constitutional
law to assess possible infringements of human rights, to understand the reservation of
statuary powers, and how to balance both, for example by applying the principle of pro-
portionality or the principle of not touching the core of a human right. In addition, an
understanding of international law is a requirement.

EXAMPLE: LEGALITY PRINCIPLE

The drafting of the NGO Law provides a good example of how these elements and the
hierarchy of laws come together. A legal drafter should go through the following steps:
(1 identifying sources of the right/freedom, (i) its limitation, (iii) the limit of limitations
applying legal principles such as proportionality.

Art. 42, for example, states that Khmer citizens have the right to establish organiza-
tions. An NGO Law would conflict with Art. 42 as it limits the right of citizens to estab-
lish an organization. The majority of laws can be limited by statuary law. Therefore, the
second sentence in Art. 42 states that freedom of association shall be determined by law.
As a result, a NGO Law could be justified to limit the scope. However, statuary reserves
are not limitless either. An NGO Law, which, for example, would prohibit establishing
an association, would conflict with Art. 42 as it touches the core of this freedom. A legal
drafter also has to find a proportionate solution, i.e., he has to find a balance between
the public interest to limit the right, for example to maintain law and order, and interest
of society to freely form associations. Balancing is a delicate task and there is no general
rule. Sometimes the public interest outweighs the limitation of a freedom. Sometimes
a citizen’s rights are so important for realizing constitutional freedoms that a regulation
is not proportionate, i.e., it would conflict with the Constitution as higher-ranking law.

Besides constitutional law, a legal drafter has to consider international law. In the case
of the NGO Law, a number of international instruments protect the right to freedom of
association. Particularly important is Art. 20 (1) of the Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights ICCPR), whose norms
are directly binding for legislative drafters.?® A legal drafter has to go through the same
assessment, i.e., () identifying sources of the international right, (ii) its limitation, (iii) the
limit of limitations applying legal principles such as proportionality.

26 See also Art. 31 and the 2007 decision of the Constitutional Council.
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3.3 Legal Reform in Cambodia

Cambodia had to build its legal and judicial frameworks from scratch and adapt it to the
new Constitution.

Ground Zero—The Khmer Rouge destroyed the existing legal system, and the Vietnam-
ese imposed a socialist system, which had to be replaced. In 1993, the socialist system
was obsolete and the country found itself in the process of establishing the rule of law,
a free market economy and democracy.

Building the Ground Floor—The 1993 Constitution, which is the basic law of Cambodia,
was the most important law to start with. Other laws made by the Royal Government
and the National Assembly/Senate are milestones on Cambodia’s way to the rule of law
and democracy. These laws, among others, were mainly organic laws establishing a func-
tioning administration, laws related to fundamental human and citizen rights, freedom
and the principles of democracy, laws related to economic development and to ASEAN
integration. After the establishment of the first reconciliatory Government (1993 - 1998),
there was urgent need of such laws in order to lay the foundation stone of the rule of law,
to ensure the basic principles of democracy and to build up mutual confidence among
politicians too. Some other laws were also made urgently, including laws on statutes of
civil servants and of soldiers, for example. After the legal groundwork was completed,
the Royal Government of Cambodia developed the Legal and Judicial Reform Strategy
MJRS) in 2003 to further modernize its legal frameworks.

Legal and Judicial Reform—Coming from Ground Zero with a clear mandate to put
the principles of the 1993 Constitution into action, Cambodia had to modernize its legal
framework to promote development and attract investment; this includes introducing new
laws and revising existing ones. The Legal and Judicial Reform addresses the improve-
ment of the legal system (Iaws) as well as the judicial system (judiciary). In 2003, the Royal
Government of Cambodia enacted a strategy and in 2005 developed a concrete Action
Plan for implementing the Reform. The Action Plan includes concrete steps on what legal
frameworks and the institutions need to be established to achieve the overall objective:

“The establishment of a credible and stable Legal and Judicial sector upholding the
principles of the rights of the individual, the rule of law and the separation of powers
in a liberal democracy fostering private sector led economic growth.”

In order to achieve the overall objective, the Legal and Judicial Reform Strategy lists seven
strategic objectives to (i) establish/modernize the legal system frameworks, (i) to estab-
lish and modernize the judicial system:
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Strategic objectives related to modernizing the legal system

* Strategic Objective 1: Protecting human rights (through laws),

* Strategic Objective 2: Modernizing legal frameworks,

* Strategic Objective 3: Improving Access to legal (and judicial) information, and
* Strategic Objective 4: Enhancing the quality of legal processes/related services.

Strategic objective related to establishing /improving the judicial system

* Strategic Objective 5: Strengthening the judiciary,
* Strategic Objective 6: Introducing alternative dispute resolution, and
» Strategic Objective 7: Strengthening (other) legal and judicial institutions.

Codifications under the Legal Reform—Since then the following legislations under the
Legal and Judicial reform were enacted: Civil Code, Civil Procedure Code, Criminal Code,
Criminal Procedure Code, Law on the Organization of the Courts, Law on Judges and
Prosecutors, Law on Decentralization, Law on Domestic Violence, Law on the Supreme
Council of Magistracy, Law on NGOs, and Law on Commercial Arbitration.

Access to Legal Information—The drafting and implementation of the before mentioned
laws were coordinated by the Council for Legal and Judicial Reform. However, each line
ministry has its own legislative agenda. As a consequence, numerous laws outside the
Legal and Judicial Reform were enacted. A number of law compilations and repositories
attempted to collect these laws. However, none of them has provided an actual status
as per 2015.
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CHAPTER I—THE LEGISLATIVE CYCLE:
WHO DOES WHAT IN THE LEGISLATIVE CYCLE?

This chapter takes a wider view and looks at how a legislative instrument moves through
the legislative cycle. The legislative cycle is a continuous process, which includes (i) initiat-
ing/preparing (i) proposing/drafting, (i) enacting, (iv) implementing, and (v) reviewing/
revising a law. The basic outline of this process has been explained in the introduction
of this book. This wider view is necessary to address the main target group, i.e. legisla-
tive drafters in the executive, because they are charged not only with the preparation
of legal drafts, but also with reviewing legislative instruments as well as with drafting
implementing legislation.

The legislative cycle in a wider sense should not be confused with the legislative
process or law making. The process of making a law is confined to () preparing a legal
draft and (i) enacting a law, which includes the a) approval by the National Assembly, b)
review by Senate, ¢) promulgation by the King, and d) publication by the Royal Gazette.
The Constitution outlines this process in more detail.

1. Legal Framework: Constitution, Laws and Regulations

The legal framework for the legislative process is outlined in the Constitution. Operational
details for the executive are further outlined in the Law on the Organization and Func-
tioning of the CoM (1994) and the Circular (2013). The legislature has prepared internal
procedures for the legislative process. See further, revised Internal Regulation for the Na-
tional Assembly (2015) and revised Internal Regulation for the Senate (2012).

2. Actors and their Competences

According to the Constitution, state power is divided between the legislature, the execu-
tive, and the judiciary. But, as all state power belongs to the Khmer people, we start with
them and see how they are involved in the legislative process.

2.1 Society

All power belongs to the citizens, which also includes the legislative power. However,
legislative power is not exercised directly, but through institutions such as the National
Assembly and the Senate. With regards to the power of making laws, the National As-
sembly and the Senate represent society. Otherwise, participation or even consultation
in the legislative process is limited. There are no elements of direct democracy such as
a referendum; even consultative rights are limited. The new Circular on the Legislative
and Regulatory Drafting Process (2013) mentions consultative participation in 2 clauses.
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Clause 1.1 states:

“The concerned ministry/institution shall, as necessary, comprehensively consult with
civil organizations, NGOs and private sector, referring to the scope relevant to socidal,
economic and financial issues [...].”

Clause 1.2 states:

“The concerned ministry shall seek comments again from relevant ministries/institu-
tions and municipality/provinces directly or indirectly in the first stage of the zero draft
and, if necessary, comprehensively re-consult with civil organizations, NGOs and pri-
vate sector on the technical, social, cultural, and political aspects to collect comments
and responses from those institutions through letters or meetings [....[.”

The reading suggests that the Circular (2013) does not make consultation mandatory as
the insertion “as necessary” suggests. However, we will see later that good regulatory
practices strongly advise that stakeholders should be consulted and that legal drafters
will benefit from consultations.

At this point, society can only influence the legislative process through lobbying/ad-
vocacy. Lobbying can be used in a sense that a citizen or a NGO can persuade a public
official to support or oppose a law. In addition, citizens can appeal against the constitu-
tionality of a law through members of the National Assembly. Id at Art. 141 CC.

2.2 The Royal Government

As we have seen, the Royal Government belongs to the executive power of Cambodia. The
CoM is the Royal Government of Cambodia. It is led by one Prime Minster who is assisted by
Deputy Prime Ministers, by State Ministers, Ministers and State Secretaries (Art. 118 CO).

As in many other democratic countries following the parliamentary system, the Royal
Government of Cambodia obtains its legitimacy out of the majority vote after general
elections. Art. 119 CC states:

“Upon request of the Chairman and with agreement of both Vice-Presidents of the Na-
tional Assembly, the King shall designate a dignitary from among the representatives of
the winning party to form the Royal Government. This designated representative along
with other members chosen from the political parties or represented in the National As-
sembly, present themselves to the National Assembly to ask for vote of confidence.
After the National Assembly bas given its vote of confidence, the King shall issue a Royal
Decree appointing the entive Council of Ministers.”

Along with the vote of confidence, the designated Prime Minister shall present his policy
as well as his future cabinet to the National Assembly. The policy and the cabinet shall
be subject to the vote of confidence at the same time.
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The Prime Minister and the Deputy Prime Minister must be members of the National
Assembly. Other members of the Government can be chosen from the members of the
National Assembly, but this is not compulsory. Other members of the Government can,
but do not have to be members of the National Assembly. They just must be members of
a party represented in the National Assembly.

The Royal Government is an executive organ whose duty it is to determine the poli-
cies of the nation, which shall be in accordance with the Constitution and adopted by
the National Assembly, to administer the general affairs of the State (except those affairs
under the competence of the legislative organs and the judiciary) and to assure the ap-
plication of laws.

These activities shall be controlled by the representatives of the people. Thus, all mem-
bers of the Royal Government, including the Prime Minister, are collectively responsible to
the National Assembly regarding its policy. Each member of the Royal Government shall
be individually responsible to the Prime Minister and the National Assembly regarding
his/her own conduct and activities (Art. 121 CO).

The key role within the Royal Government is the position of the Prime Minister, who
is the head of the Royal Government and directs it. He also controls the military, the po-
lice and other armed forces and guides all administrative affairs within his competence.
He directs and controls the activities of his cabinet and all actions of the Government.
However, it should be noted, that according to Art. 124 of the Constitution, the Prime
Minister has the right to delegate his powers to the Deputy Prime Minister or other mem-
bers of the Royal Government. In addition, the Prime Minister shall lead negotiations and
sign commercial agreements, agreements on economic, cultural, scientific and technical
co-operation and agreements on national defense with foreign countries. These powers
may also be delegated to any member of the Royal Government.

Rule Making Power—As in many Western countries following the parliamentary system,
the rule-making power is divided between the legislature and the executive.

According to Art. 91 of the Constitution, the Prime Minister has the right to initiate
legislation. If the draft is initiated/prepared by the Royal Government, the draft is called
“draft law”. However, the role of the Royal Government goes well beyond the initializa-
tion/drafting process if we look at the legislative cycle as a whole.

The Royal Government has the following competences in the (wider) legislative cycle;
refer to Figure 2:
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* Formulate a need for legislation/policy—A policy is a statement of intent and usually
addresses a social, economic, or environmental problem. Other needs may arise from
implementing the Constitution or international treaties. The Prime Minister as head of
the Royal Government decides upon the activities/policies of the Government. One of
the core competences of the Royal Government, respectively the Prime Minister, is the
determination and implementation of the State’s policy. What starts as a declaration of
intent (policy) should be further specified by respective line ministries.

* Prepare Introduction/Statement of Causes—The requirement to include a Statement
of Causes is now included in the 2.1 and 2.2 of the Circular (2013):

— “For the first stage of the zero draft, the concerned ministry/institution shall refer
to the scope relevant to social, economic and financial issues.”

— “For the second stage of the zero draft concerned ministry shall comprehensively
re-consult on the technical, social, cultural, and political aspects.”

* Prepare adraftlaw—The processes of preparing a legal draft is outlined in the Circular
(2013) and involves a number of institutions, which prepare, review, and finally approve
the legal draft. Royal Government institutions, which are involved in this process, are:
line ministries, the CoM, in particular the Council of Jurists, ECOSOCC, inter-ministerial
meetings, plenary sessions, and the Prime Minister. After his approval, the Prime Minister
submits the legislative draft to the National Assembly.

* Publish a promulgated law—After the law has been enacted and promulgated, the
Royal Government is required to publish the law in the Royal Gazette. Id. at Art. 93
(ID CC. The office of the CoM is responsible for the publication. Usually, the Department
of Legislation of the CoM forwards the law to the Secretary General of the Royal
Government with the request to register the law in the Royal Gazette according to
the respective Circular on the Procedure and Rules of the Meetings of the CoM. In
addition, the ministry in charge can also publish the law. The Government has the
obligation to send copies of the Official Journal to all cities, provinces, districts and
communes/sangkats within 10 days for Phnom Penh and 20 days for the remaining
regions and areas.

* Preparation of implementing regulations/delegation of rule-making function—Statuary
laws in Cambodia are framework laws. They authorize the Royal Government to issue
implementing regulations, which set out the technical details how a law should be
applied. For the different types of regulations, see Section 3.2.1.2. In addition, the Law
on the Administration and Management of the Communes delegates — in theory — some
law-making functions to communes/Sangkats of Cambodia.

* Implementation of regulations/enforcement of the law—The Royal Government, and
the respective responsible line ministries, are responsible to further develop systems and
skills to implement the respective law and supervise that society complies with the law.

32| The Legislative Cycle—Who does What in the Legislative Cycle?



Introduction to Legislative Drafting: References and Techniques

* Review a law—As part of monitoring and evaluating the implementation of laws, the
responsible line ministries should review laws on a regular basis and assess whether
the law achieves its desired result. Legal constraints can be addressed either through the
preparation of new regulation, through amendments of the existing law, or deregulation.
This is the point when the legislative process re-starts and a new need for changing/
introducing a law arises.

2.3 The Legislative (National Assembly and Senate)”’

From 1993 to 1999, Cambodia had a unicameral Parliament, which was the National As-
sembly. In 1999, the Constitution was amended and the Senate was created. Since then,
Cambodia has had two chambers of Parliament: the National Assembly and the Senate
are both representing the Cambodian people and have joint legislative power.

2.3.1 National Assembly

The National Assembly represents the will and the sovereignty of the Khmer people. It
consists of at least 120 members (Art.76 CO). The number of members can vary according
to the number of citizens and the social and economic situation of the country (the Law on
the Election of Members of the National Assembly of Representatives and Amendments).

The members of the National Assembly represent the entire Khmer people, i.e. not
only Khmers from their constituencies (Art. 77 CC). The members of the National As-
sembly are to be elected through free, fair, universal, equal, direct and secret elections
by all Khmer citizens that have a voting right. The mandate of parliamentarians lasts five
years; accordingly, and elections take place at least every five years.

Role in the Law Making Process—The main role of the National Assembly in the law mak-
ing process is (i) to initiate laws and (i) to enact laws:

* Initiate laws—According to Art. 91 of the Constitution, single members of the National
Assembly as well as parliamentary groups have the right to initiate laws. This occurs
only rarely. The majority of laws are being initiated by the executive.

* Enact laws—The National Assembly exercises its legislative power through the
enactment of laws. See also Art. 90 and 93 CC. The law-making process is outlined in
the Constitution and in the Internal Regulations of the National Assembly (as amended
in 2015). The debate about and adoption of draft laws takes place in plenary sessions
of the National Assembly, after one of the ten specialized commissions has reported
on the draft law.

27 According to the Constitution, the Royal Government, the National Assembly and Senate initiate laws.
Legal terminology further specifies when National Assembly and Senate initiate a law it is called a
proposed law. When the Royal Government initiates a law, it is called a draft law.
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The laws enacted by the National Assembly include the supreme law of the land (the
Constitution) and rank to ordinary and organic laws. In addition, the National Assembly
must give its approval on international agreements and treaties that have been con-
cluded by the Royal Government for them to have legal effect on the domestic level
(except for those international treaties and covenants mentioned in Art. 31 Constitu-
tion, i.e. international human rights treaties which are directly applicable).

Legal and Institutional Set Up—The organization and processes governing the work of
the National Assembly are outlined in the Internal Regulations, which have been amended
in 2015. The National Assembly has a President, a General Secretary, a Standing Commit-
tee and different Commissions. According to the amended version of the Internal Regu-

lations, the National Assembly has ten specialized Commissions.*®

The Process of Enacting a Law—The process includes the following steps: (D) the draft law
is submitted to the Permanent Committee, (i) referral to a specialized Commission by
the Permanent Committee and discussion in the Commission, (iii) debate in the plenary,
(iv) vote — mostly majority vote, and (v) submission to the Senate. Details of this process
are outlined in Principle 21, Principle 26, Principle 29, and Principle 40 of the Internal
Regulations (2015). For details refer to Section 2.5.

2.3.2 Senate

The Senate of Cambodia is the upper house of Parliament. Its main function in the law-
making process is to (1) initiate laws and (ii) review laws.

Just like its counterpart the National Assembly, the Senate has also legislative powers.
Art. 99 of the Constitution states:

“The Senate is a body that has legislative power and performs its duties as determined
by the Constitution and laws in force.”

However, the legislative power of the Senate is restrained in comparison to the legisla-
tive powers of the National Assembly. Unlike the National Assembly, the Senate can only
rudimentarily influence the law-making process. Furthermore, it does not have a say in
the election of the members of the Government. The Senators have the right to initiate
laws (Art. 91 T of the Constitution), but they cannot question, accuse or dismiss the Gov-
ernment or its members. It is fair to say, that the Senate has more of an advisory role and

28 Commission of Human Rights, Complaints and National Assembly-Senate Relations; Commission
of Economy, Finance, Bank and Audit; Commission of Planning, Investment, Agriculture, Rural
Development, Environment and Water Resources; Commission of Interior, National Defense and Civil
Services; Commission of Foreign Affairs, International Co-operation, Propaganda and Information;
Commission of Legislation and Justice; Commission of Education, Religious Affairs, Culture and
Tourism; Commission of Health Care, Social Affairs, Work and Women’s Affairs; Commission of Public
Works, Transportation, Telecommunication, Post, Industry, Energy, Commerce and Land Management,
Urban Planning and Construction; and Commission of Investigation and Anti-Corruption.
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gives recommendations, whereas the final power of law making and adoption of laws

resides with the National Assembly. See also Art. 113 VII of the Constitution, which states:

“If the Assembly examines a draft law a second time after the Senate has called for

modifications, the Assembly itself has to decide by absolute majority.”

Table 1: Overview Constitutional Powers: National Assembly vs. Senate

CONSTITUTIONAL POWERS NATIONAL ASSEMBLY SENATE
Represent people Yes Yes
Law-making Approve Review

Law-making Initiate Initiate

Form Government Yes No

Control Government Yes Yes
Amend Constitution Yes No

Role in the Law Making Process—The main role of the Senate in the law making pro-

cess is (D to initiate laws and (i) to review laws, i.e. make recommendations or request

modifications.

* Initiate laws—The Senate may initiate laws. For details, see the Internal Regulations

of the Senate.

* Review proposed/draft laws—The Senate exercises its legislative powers through the

review of proposed/draft laws after the National Assembly has enacted them. The

Senate makes recommendations/modifications where it deems appropriate (see Art. 93

and 113 of the Constitution). In addition, the Senate may assist the National Assembly

in its legislative functions by offering legal advice concerning draft laws and proposed

laws. However, in practice, this rarely happens.

Legal and Institutional Set Up—The organization and processes governing the Senate

are outlined in the Internal Regulations, which have been amended in 2014. The struc-

ture and procedural rules are similar to those of the National Assembly. The Senate has

a President, two Vice-Presidents, a General Secretary, a Standing Committee and ten

specialized Commissions (exactly mirroring the competencies of the ten Commissions of

the National Assembly).
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The Process of Reviewing a Law—The Constitution provides two procedures for the Sen-
ate and the National Assembly to vote on a draft law: the ordinary procedure and the
urgent procedure.

Ordinary Procedure—The Senate reviews the draft and gives advice within one month.
If the Senate approves the draft or does not comment, the law shall be promulgated. In
urgent cases, the Senate shall act within five days.

Urgent Procedure—In case the Senate requests modifications, the National Assembly
shall immediately reconsider the draft law. Reconsideration of the draft by the National
Assembly shall only include the provision or issues pointed out by the Senate. The Na-
tional Assembly may reject or retain the amendments in whole or in part as suggested
by the Senate. When the draft is tabled before the National Assembly for a second time,
the vote for adoption must be taken with an absolute majority of the members present.

2.4 Other Institutions Involved in the Legislative/
Law Making Process

There are three more institutions involved in the law making process, which are the Con-
stitutional Council, the King, and the Royal Gazette. However, it should be noted that
these institutions do not have any legislative powers.

Constitutional Council—The Constitutional Council is a constitutional body endowed with
the highest power to review the constitutionality of laws as well as electoral disputes. Id.
at Art 136 CC. It is modelled after the French Conseil Constitutionnel. The Constitutional
Council interprets laws with regards to their constitutionality, when requested by the
King, the President of the Senate, the President of the National Assembly, the Prime Min-
ister, one-fourth of Senators, or one tenth of the National Assembly.?’ The Constitutional
Council is not part of the judiciary (see also Chapter XI of the Constitution). It does not
review as a fourth instance judicial decisions or decide disputes between constitutional
organs. The Constitutional Council can examine the constitutionality of laws before or

after their promulgation.°

* Rolein the law making process—Upon request (see above), the Constitutional Council
reviews a law with regards to its constitutionality and - in theory - has the competence
to declare a law unconstitutional. Art. 142 CC states that any provisions of a law that has
been declared unconstitutional by the Constitutional Council shall not be promulgated
or implemented. The Constitutional Council shall state the reasons for its decision in

29 Taing Ratana, The Influence of Constitutional Law on Administrative Law, The Development of
Cambodian Administrative Law, Eds. Kai Hauerstein, Jorg Menzel, p. 130.

30 According to Taing Ratana (Ibid) Organic Laws can only be reviewed before promulgation. Internal
Rules of Senate/National Assembly can only be reviewed before implementation.
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writing within thirty days on any matter submitted to it. In urgent cases, this time limit
shall be reduced to eight days. Decisions of the Constitutional Council shall be taken
by an absolute majority of the votes of all its members. In case the vote is equal, the
vote of the President shall be conclusive (Art. 22 of the Law on the Organization and
Functioning of the Constitutional Council). Decisions of the Constitutional Council shall
be conveyed to the King, the President of the National Assembly, the Prime Minister,
and the President of the Supreme Court and shall be published in the Royal Gazette.

* Role after a law has been enacted—After a law has been enacted, the Constitutional
Council has the following functions: (i) hear complaints related to the unconstitutionality
of laws lodged by citizens through the National Assembly/ Senate and courts (i) interpret
norms requested by the King, the Prime Minister, the Senate, the National Assembly,
or courts, and (iii) consult on any proposal aiming to amend the Constitution.

King—The President of the National Assembly forwards the law to the Royal Govern-
ment, which will then submit it to the King for promulgation. Art. 28 of the Constitution
states that the King shall sign any law adopted by the National Assembly and reviewed
by the Senate by Royal Decree and any law that amends the Constitution for its promul-
gation. The act of signature for promulgation is called Royal Kram (Preah Reach Kram,).
The King has the exclusive competence to promulgate a law (in case of seriously illness
or absence the King has the right to delegate this power to the then acting Head of State
by delegating writs, see Art. 28, 30 of the Constitution). Art. 28 CC is interpreted that
the King is required to sign the law and that he has no authority to refuse his signature.

Royal Gazette—After the law has been enacted and promulgated, the Royal Government,
or more specifically the Royal Gazette, is required to publish the law. Id at Art. 93 (D) CC.
(See also Chapter 2, Section 2.2 of this book).
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2.5 The Legislative Process in Detail

Three different institutions have the right to initiate legislation: every member of the Na-
tional Assembly, the Prime Minister, and the Senate. The Royal Government (through
the Prime Minister) or the Senate respectively submit a draft law to the National Assem-
bly, while the National Assembly itself proposes a law. Id. at Art. 91 of the Constitution.

Every draft law must comply with the following requirements outlined in Principles
21 and 22 of the National Assembly Internal Rules and the Constitution:

» The law®! must be written and be divided into articles;
* The law should include a “Statement of Causes” (= summary/reason for proposed law).

Initiate and Submit the Draft/ Proposed Law—The Royal Government (through the Prime
Minister) or the Senate submit the draft law to the National Assembly/Permanent Commit-
tee, which forwards the draft to one of the ten Commissions of the National Assembly.

If the National Assembly proposes a law, the proposed law is submitted directly to
the responsible Commission.

Figure 6: Initiate and Submit Draft/Proposed Law

( e . . \
Initiate Legislation

(= new or amend existing law). Id at 91 of the CC

GOVERNMENT SENATOR/ MEMBER
COMMISSION OF PARLIAMENT

|

' '
[ Draft Law j [ Propose Law }
y / '

NA NA
Permanent Committee Competent Commission

l

For the next step refer to Figure 7

31 For the ease of discussion, law/draft will be used throughout this chapter regardless of its actual
status, or whether it is a prepared draft submitted by the Government/Senate or a proposed law.
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Process of Bringing the Law to the Floor and Requesting Amendments—According to
Principle 24 of the Internal Regulations of the National Assembly (IR) the Commission
requests the National Assembly to review the draft/proposed law and decide on the fol-
lowing three options:

1. Not to consider the law;
2. To consider the law; or
3. To consider the draft law as urgent (see also Principle 45 IR).

This procedure implies that before the law is considered on the floor, the National As-
sembly must agree to bring it up. Only when the National Assembly decides to bring
up and consider the law, Members of Parliament (MPs) can request amendments to it.
In this case, the MPs will receive a copy, who then will be able to review the draft and
request amendments.

The full meeting of the National Assembly decides whether or not to consider the
request for proposed amendments (Art. 27 IR). Only if the National Assembly approves
the request for proposed amendments, the law as well as the proposed amendments will
be considered on the floor.

Figure 7: Process Bringing the Law to the Floor and Requesting Amendments
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For the next step refer to Figure 8
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Process of Approving Statement of Causes and Approving/Revising the Law—After a

date for debate has been scheduled the law/amendments will be considered on the floor.

Principle 29 IR suggests the following process:

* The National Assembly first decides whether to approve or not to approve the Statement

of Causes. If the National Assembly rejects the Statement of Causes, the law will be

sent back to the institution that submitted the law.

* If the National Assembly approves the Statement of Causes, the National Assembly can

-in a next step- either approve the law as whole, i.e., the original draft will be sent to

the Senate without revisions. Or, the National Assembly discusses and revises the law

along the line of the proposed amendments. Each proposed amendment can either

be approved or rejected. If amendments have been accepted the National Assembly

sends the revised law to the Senate.

Figure 8: Process Approving Statement of Causes and Approving/Revising the Law
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For the next step refer to Figure 9

40| The Legislative Cycle—Who does What in the Legislative Cycle?



Introduction to Legislative Drafting: References and Techniques

Review in the Senate—After the National Assembly sent the first draft of the law (ap-
proved or revised) to the Senate, the Senate has three options:

* Not to respond within the time limit outlined in Art. 113 II of the Constitution
— Time limit is 1 month or 10 days in case of urgency

* Review and approve the law. Id. at Art 113 II of the Constitution

* Review the law and request revisions. Id. Art. 113 IIT of the Constitution

If the Senate approves the first draft of the law submitted by the National Assembly, it
will be sent directly to the King for promulgation.

Figure 9: Review Process in the Senate
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For the next step refer to Figure 10

First Review in the National Assembly—After the Senate Proposed Revisions: If the Sen-
ate proposes revisions to the law, the Senate sends the revised law back to the National
Assembly for the first review. In this case, the National Assembly has three options:

* Accept revisions proposed by the Senate. In this case the National Assembly sends the
revised law directly to the King for promulgation.

* Partially reject/ accept revisions provided by the Senate and send the law back to the
Senate for another review.

* Fully reject revisions provided by the Senate and send the law back for another review.
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If — after the first review — the National Assembly fully or partially rejects revisions pro-
posed by the Senate, the Senate has two options:

* Accept the decision of the National Assembly to fully/partially reject the revisions
provided by the Senate. In this case the Senate will send the first draft to the King for
promulgation.

* Insist on the proposed revisions and re-submit the the law to the National Assembly.
If the Senate re-submits the law with its proposed revisions, the National Assembly
has two options:

— Accept the revisions proposed by the Senate and send the revised law to the King
for Promulgation;
— Review the proposed revisions for a second time.

Figure 10: First Review in the National Assembly
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For the next step refer to Figure 11
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Second Review in the National Assembly—If the Senate insists on the proposed revisions
and the National Assembly can review the proposed revisions for a second time. The
National Assembly can accept the Senate’s proposal for revisions or reject the proposed
revisions. Either way, the law will be sent to the King for promulgation.

Figure 11: Second Review in the National Assembly
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3. Drafting and Reviewing Legislative Instruments
in the Executive

Focus of this book is on drafting and reviewing legislative instruments prepared by Gov-
ernment/executive. Besides the National Assembly and the Senate, the Prime Minister
(representing the Government) can submit draft laws to the National Assembly for ap-
proval. Id. at Art. 91 T of the Constitution. Details for preparing a draft law are regulated
in the Circular (2013). See Annex. The objective of this chapter is to provide an overview
of the drafting process within the executive and how to interpret and apply the Circular
(2013). The Circular (2013) includes details with regards to the overall drafting and review
process as well as rules how to draft different legislative instruments providing formats
for each instrument.

The Circular (2013) is a good guideline how to draft legislative instruments. Institutions
should follow the process and comply with the provided formats, rules, and procedures.
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3.1 Process for Preparing a Draft Law

The Circular (2013) outlines a generic process for preparing a draft law as well as other
legislative instruments. This section focuses on preparing a draft law in the executive
before it is submitted to the National Assembly for approval. The Circular (2013) outlines
the following process:

Need for Law—The starting point for the process is either the legislative agenda or a
policy request to draft a regulation (need for legislation). Refer to Figure 2. The political
level and/or the legislative agenda will assign the responsible Government institution for
preparing the draft law.

The responsible agency (ministry/institution) will then institutionalize the task and
delegate the responsibility to the Unit of Legal Affairs (if available), and establish an ex-
pert group with involved technical departments. If a Unit of Legal Affairs is not avail-
able, a working group can be established by ministerial decision or the task can also be
outsourced.

The responsible line ministry/agency should go through the following process to com-
ply with the requirements outlined in the Circular (2013):

1. Prepare Introduction/Statement of Causes. Refer to Clause 2 of the Circular (2013).
The Introduction of the draft law corresponds to the requirement set out in the
Internal Rules of the National Assembly that a draft law should be submitted together
with a Statement of Causes (= reasons for the proposed law). See Principle 21 of the
Internal Rules of National Assembly. The Government institutions should complete the
Introduction/Statement of Causes first, before preparing the Zero Draft. In this respect,
the numbering of the Circular (2013) is misleading as it lists the preparation of the
Zero Draft first and then the preparation of the Introduction/Statement of Causes. For
a more detailed explanation, refer to 2.3.5.

The Introduction of the draft law/Statement of Causes should include:

— The objectives and meaning of the draft document with a clear explanation of the
content and benefits gained from introducing the draft laws or reasons for amending
the laws and regulations;

— Reasons for drafting the laws and estimated impact;

— Contribution of the draft laws to the mandate of the Constitution, existing laws,
action plan and program policy of the government and actual situation of the nation;

— Summary of the main chapters, especially the penalty provision in the draft law;

— Reference to stakeholder consultation proposing revisions to the Introduction;

— (Conclusion whether law is necessary/justiﬁed)32.

The CoM then approves the Introduction of the draft law. To complete this step, the

responsible Government institution submits the Introduction to the office of the CoM.

32 Not mentioned in the Circular, but could be considered as a complementary step.
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In the CoM, the Introduction is passed through to the technical working group meet-
ings, inter-ministerial meetings, final review meetings, and the CoM plenary session
for approval. Id. at 2.1, Circular (2013). If the National Assembly should declare the
draft law as urgent, the Statement of Causes is sent to the National Assembly for fur-
ther consideration (Principle 46 IR).

Prepare Zero Draft—Refer to Clause 1 of the Circular (2013). The preparation of a
Zero Draft has two stages:

a) First Stage — Zero Draft: Prepare Zero Draft and consult with stakeholders;

b) Second Stage — Zero Draft: Coordinate with other Government agencies and stake-
holders for their review and comments on Zero Draft stage 1; revise Zero Draft based
on feedback/comments. This review process should be documented in a report.
The Ministry/agency approves the Zero Draft (second stage) and prepares the required
documents, such as the actual draft, the Introduction, and the accompanying report,
for submission to the CoM.

Follow the rules and apply the format for each legal instrument—The Circular (2013)
outlines rules and formats for drafting legal instruments. These should be followed.

Submit draft law /documents to the office of the CoM—Sece Clause 4 of the Circular
(2013). The responsible ministry then submits the draft law together with accompanying
documents to the CoM. A different process applies to laws governing the judiciary,
annual financial management, or when the Committee of the Senate/National Assembly
requests recommendations on a proposed law.

Check draft law/documents at the office of the CoM—Refer to Clause 5 of the Circular
(2013). The draft law/documents should be reviewed in different meetings on different
hierarchical levels:

Review Secretary General—The Secretary General of the Royal Government (SG-RG)

acknowledges receipt and reviews the draft law for completion.

— If incomplete: Documents are sent back to the line ministry for revision.

— If complete: SG-RG submits the draft to the technical meeting for review.

Review Technical Meeting—Refer to Clause 5.1 of the Circular (2013). The Council of

Jurist and ECOSOCC together with the concerned Government institutions review the

draft in terms of legal, political, social, economic, and cultural impact.

— Revisions required: 1f the technical meeting identifies areas of improvement, the
technical meeting provides comments and the draft will be sent back to the line
ministry for revision. Resubmission of the revised draft to the technical meeting is
required for further processing (1% Draft).

— No revisions required: If the draft complies with legal framework and the impact
is correctly assessed, the draft will be prepared for the inter-ministerial meeting.
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* Review Inter-Ministerial Meeting—Refer to Clause 5.2 of the Circular (2013). The
inter-ministerial meeting reviews the draft law with regards to cross-sectoral/technical
implications.

— Revisions required: If the technical meeting identifies technical/cross-sectoral issues to
be revised, it provides comments and the draft will be sent back to the line ministry
for revision. Resubmission to the inter-ministerial meeting is required (24 Draft).

— No revisions required: If no revisions are required, the chair of the inter-ministerial
meeting sends the draft to the SG-RG. The SG-RG prepares the draft for the submission
to the plenary session.

— Ifsanctions/penalties: The chair of the intern-ministerial meeting sends the 1st Draft
to the Ministry of Justice. The Ministry of Justice reviews the 1st Draft with regards
to sanctions and penalties and resubmits the draft to the SG-RG.

— If no sanctions/penalties: Draft moves to final review.

* Final Review Meeting—Refer to Clause 5.3 of the Circular (2013). The SG-RG prepares
the revised draft and submits it to the final review meeting.

* Plenary Session of the CoM—Refer to Clause 5.4 of the Circular (2013). The Prime
Minister presides over the plenary session, which discusses and draft law and decides
if revisions are required.

— Revisions required: If revisions are required, the plenary session provides
recommendations and the draft will be sent back to the responsible ministry for
revision with the request to address the recommendation provided by the plenary
session. The responsible ministry/agency revises the draft law according to the
recommendations provided by the plenary session and submits the revised draft to
the Secretary General of the CoM.

— No revision required: If no revision is required, the final draft is approved, signed,
and directly submitted to the National Assembly.

* Final Checking—Refer to Clause 5.5 of the Circular (2013). After the responsible
government institution revised the draft law according to the recommendation of the
plenary session, the Secretary General submits the revised draft again to the technical
meeting, inter-ministerial meeting, final review meeting and plenary session to check the
revised draft as well as the recommendation from the responsible Government agency.

* Remaining Steps—The Circular then outlines the remaining steps from approval to
publication of the law. These steps include: (i) preparation of Draft Laws and Regulations
after the plenary session in the Council of Ministers and signature, (ii) submission of
documents to the National Assembly, (iii) duties and support measures after the draft
law is submitted to the National Assembly and the Senate, (iv) procedures and rules for
the amending Draft Laws in the National Assembly, (v) enforcement of (promulgated)
Law after adoption and agreement in the Legislative Branch and Publication in Royal
Gazette.
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Figure 12: Simplified Process Flow: Prepare a Draft Law within Government
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The following sections further explain and comment the drafting process outlined in the
Circular.

3.2 Need for Legislation

The starting point for the legislative drafting process is a need for legislation. A need for
legislation may arise from:

* Election platform or a new policy of the Government, for example to address cybercrime;
* Existing policy framework such as the Legal and Judicial Reform/Plan of Action;

* Legal advice, a court case, or recommendation from the Constitutional Council;

* Mandate or requirement set out in the Constitution;

* International Treaties;

* Requirements set out in an authorizing law.

3.3 Legislative Agenda

Ideally, a government would collect legal proposals at the beginning of the year, formu-
late a legislative agenda/program for the Government, and publish it. This would inform
other ministries and stakeholders about the upcoming plans of the Government and make
the overall process more transparent and predictable. The Introduction of the Circular
(2013) briefly outlines this process.

3.4 Institutionalization/Delegation

The responsible line ministry delegates the authority to the department of legal affairs
and establishes a working group. This will require a formal ministerial decision assign-
ing necessary resources including the budget. The Circular (2013) itself does not specify
this process or provide formats for the institutionalization process.

3.5 Preparation of Introduction/Statement of
Causes Prior to Drafting a Law

The Introduction should justify why a law is needed. A similar requirement is outlined in
the Internal Rules of the National Assembly, which state in Principle 21 that “the draft law
shall be in writing and disseminated to all the parliamentarians attached with the State-
ment of Causes.” This requirement is not directly stated in Art. 90 of the Constitution as
the Circular (2013) may suggest. Art. 90 does not directly require the preparation of an
Introduction. It states that the National Assembly has the legislative power performing its
duty according to the Constitution.>® Thus, the Constitution also authorizes the National
Assembly to issue Internal Regulations to perform its duty. The Circular (2013) can be

33 Art. 90 then states different types of legislation which need the approval of the National Assembly.
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interpreted such that the Government has to comply with the Internal Regulations au-
thorized by the Constitution and prepare Statement of Causes, which the Circular (2013)
uses synonymously for the Introduction.

A separate submission of the Introduction/Statement of Causes is only necessary if the
National Assembly should declare the law as urgent. Refer to Principle 45 of the IR of the
National Assembly. Clause 2.1, Section 3 of the Circular (2013) is in so far misleading as it
suggests that all Introductions should be sent to the President of the National Assembly for
approval. However, this is not the case for those laws, which are not considered as urgent.

When to draft the Introduction/Statement of Causes? The numbering in the Circular
(2013) suggest that the Government should first draft the law and then prepare the In-
troduction. The wording suggests a simultaneous process. It is our understanding that
the Introduction/Statement of Causes should be completed and approved before prepar-
ing the Zero Draft. The actual drafting process should only start when the CoM has ap-
proved the Introduction. Preparing the Introduction is the logical first step, because the
Introduction provides the rationale for the draft law and its impact. If, for example, the
negative impact outweighs the benefit and thus the burden on the budget is not justified,
or the draft law does not address problem in an effective way, it is not advisable to go
ahead with the preparation of the draft law. A wrong rationale or an overlooked negative
impact will lead to a wrong law. In this case, the rationale of the draft law or even the
policy needs to be corrected first, before starting to draft the actual law. The numbering
of the Circular (2013) should be interpreted against this background and be read that the
Introduction needs to be prepared first, and the Zero Draft needs to prepared after the
Introduction has been approved.

As the preparation of the Introduction/Statement of Causes is the most important as-
pect in the drafting process, we provide the following comments and references how to
comply with the requirements outlined in the Circular (2013):

* Provide Reasons—As we learned in the beginning of the book, the reason, respectively
the function, of a law is to address a specific problem in society. Thus, the Introduction/
Statement of Causes should have a detailed problem analysis. This book will provide
tools in Chapter 3 on how to go through a problem analysis.

* Assess Impact—The Circular (2013) further requires assessing the impact of a proposed
law. Assessing the impact of a law reflects best practices, because laws — like medicine
— can have unintended side effects for society, the economy, or the environment. It
is therefore good advice to assess negative impacts to avoid unnecessary costs prior
to drafting the actual law. Impact assessment as a methodology produced a number
of analytical tools on how to assess the impact of laws such as a modified benefit
analysis. This book will explain these tools in Chapter 3 as well as how to go through
a cost and benefit analysis.
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* Gap Analysis—The Circular (2013) finally requires an outline of how the draft law will
address the gap between the current situation (“Is”) and the desired situation (“Should”)
as outlined in the Constitution, policies, laws etc. Besides this gap analysis, a legal
analysis should outline whether the draft law complies with higher-ranking laws. See
Chapter 1 on the principle of legality and the hierarchy of laws.

OUTLINE FOR PREPARING AN INTRODUCTION

Need for Legislation—The starting point is to review the need for legislation. (See also
Chapter 2, section 3.1 of this book). This makes sense because most of the time the need
for legislation is based on political decisions, which allow little time to analyze the details
and consequences of such decisions. For example, the Legal and Judicial Reform Strat-
egy stated that a total of 23 laws had to be drafted. In 2003, there was not the time to
develop and analyze the reasons for the planned laws. Thus, the role of the legal drafter,
respectively the Legal Unit, is to dig deeper and analyze the assumptions underlying the
planned legislation.

Prepare Introduction—The next step is to analyze the need for legislation and determine
whether the envisaged law is really necessary. For example, when the Legal and Judicial
Reform documents state that an Administrative Procedure Code should be drafted, the
working group should assess the reasons for introducing an Administrative Procedure
Code. In other words, the working group should assess why an Administrative Procedure
Code is needed. This includes the following steps: What are the problems an Adminis-
trative Procedure Code intends to address? What are other options to address the same
problem? What is the impact of each option for stakeholders?

Decide Whether the Law is Necessary—At the end of the process, the working group has
to come to a conclusion whether a law is necessary or not. For evaluation, they compare
(D the need for legislation with (i) the assessment results. If the assessment confirms the
reasons and the benefits of the law outweigh the costs, then the legal drafting process
should go on. However, if there are no underlying problems, or the costs outweigh the
benefits, then the law drafting process should stop and the next steps should be discussed
with the political decision makers.

There are some legislative needs which justify themselves (self-serving needs). For ex-
ample, there will always be a legislative need to implement the requirements set out in
the Constitution, or international law, or a decision from the Constitutional Council. This,
however, should be an exception and not the rule.
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The most important recommendation to draft good laws is not to skip this process, but
focus on preparing the Introduction/Statement of Causes first!

Figure 13: Process for Drafting Introduction/Statement of Causes
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3.6 Preparing the Draft Law and Using the Formats

Law drafters need to know and understand what they are hoping to achieve when they
write legislation. The purpose of writing the legal instrument is to effectively translate the
key policy decision into a legal text. Therefore, the preparation of the Introduction be-
comes even more important, as this will be the source for understanding the key policy
decision (need for legislation). Besides technical understanding, a number of legislative
techniques are required. This book will highlight these techniques in Chapter 3. These
techniques will address the more normative and quality aspects of legislative drafting.

The Circular (2013) provides a number of formats and formal aspects to be consid-
ered when drafting legal instruments. The following table provides an overview of these
formats, which are referenced to in Annex 1.
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Table 2: Formats for Legal Instruments outlined in the Circular (2013)

LEGISLATIVETYPE | PAGE IN CIRCULAR (2013)

Format for Draft Law 5

Format for amending Draft Law 12

Formats for Draft Law recommended by Government 18
Formats for Royal Kram (Promulgation) 31

Formats for Royal Decrees (specific/general) 063

Formats for Royal Decree amending a Royal Decree 69
Formats for Sub-Decrees 87

Formats for Sub-Decree amending a Sub-Decree 93
Formats for Decisions issued by the Royal Government 99
Formats for Circulars issued by the Royal Government 101
Formats for Proclamations 113

Formats for Decision issued by a Ministry 117

Formats for Circular issued by a Ministry 121

Formats for Inter-ministerial Circular 123

3.7 Review of Legal Drafts in the Council of Ministers

We have seen that the legislative drafting process goes through various review and ap-
proval stages in Government. The review process is very thorough and provides a good
mechanism for involved institutions to check and double check the draft and proposed
revisions. However, the review process outlined in Clause 5.3 as well as 5.5 of the Circu-
lar (2013) could be explained in more detail.

It appears that according to Clause 5.3 a separate Final Review Meeting is conducted
to check the draft law for the preparation in the plenary session. It would be helpful to
have a few more details who is involved and how the process is completed.

Clause 5.5 stipulates that the General Secretary receives recommendations from the
responsible Government institution and that the final draft should be re-submitted again
to the technical meeting, inter-ministerial meeting, final review meeting, and plenary ses-
sion. At this point it would be helpful to have more information on how the CoM pro-
cesses the recommendations from the responsible Government institution.

Besides understanding the formal process, technical skills are required to assess
whether the draft law complies with the formal as well as material/normative aspects of
good legislative writing. Thus, the legislative techniques in Chapter 3 will be a valuable
resource for those who review laws within Government as well as those who have to as-
sess laws such as lawmakers.
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3.8 Notes for Legislative Drafters in the
National Assembly/Senate

Even though the Circular (2013) only applies to legislative drafters in the executive, legis-
lative drafters in the National Assembly and Senate can refer to the underlying processes
and procedures. The cycle starts with a need for legislation. This need is often expressed
in a party program or a problem brought forward by the constituency. The responsible
Commission then needs to analyze this need and prepare a Statement of Causes, which
could have similar requirements to those set out in the Circular (2013). After the respon-
sible Commission decides that a law is necessary to address the problem, legal drafters
within the Commission should prepare a Zero Draft, which could go through a similar
process of drafting, reviewing, consulting, checking, and approval.
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CHAPTER 3
LEGISLATIVE TECHNIQUES
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CHAPTER lI—LEGISLATIVE TECHNIQUES

The third Chapter of this book provides you with legislative techniques such as Regula-
tory Impact Assessment and practical references to international principles and develop-

ments on how to draft good regulations.

What are good regulations? Quality criteria for good regulations may differ from country
to country or from institution to institution.

Examples for regulatory quality criteria:

* European Union (Commission 2001): Efficient, effective, coherent, simple.34

* England (Better Regulation Taskforce): Proportional, accountable, consistent, transparent,
focused on problem with the least negative effect.?

* OECD Checklist: Does a specific regulation comply with best practices? In order to
answer this question, the OECD developed a simple checklist, which should help
legislators to do a first quality check. See also Box 1.

* Cambodia Circular (2013): The Circular (2013) requires that a legislative proposal should
provide reasons, i.e., laws should be effective. It also states that the proposal should
assess the impact, i.e., laws should have the least negative effect.

The OECD-Checklist is the most comprehensive/practical quality checklist, which allows
legislators/reviewers to answer the following 10 questions:

Box 1: OECD Checklist for Regulatory Quality

OECD Checklist for Regulatory Quality

Is the objective of a regulation correctly defined?

Is government action justified?

Is regulation the best form of government action?

Is there a legal basis for regulation?

What is the appropriate level (or levels) of government for this action?

Do the benefits of regulation justify the costs?

Is the distribution of effects across society transparent?

Is the regulation clear, consistent, comprehensible and accessible to users?
Have all interested parties had the opportunity to present their views?
How will compliance be achieved?

CVENOUAWNS=

—

Source: OECD (1995), The 1995 Recommendation of the Council of the OECD
on Improving the Quality of Government Regulation, Paris.

34 Claudio M. Radaelli, How context matters: regulatory quality in the European Union, paper prepared
for the special issue of journal of European Public Policy on Policy Convergence, 2009, p. 4.
35 See the website of the Better Regulation Task Force at http://www.brtf.gov.uk/
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1. Regulatory Impact Assessment (RIA)*

Definition RIA—Regulatory Impact Assessment is a tool to improve the quality of new or

existing regulations.’” RIA also provides you with a tool set to answer the 10 questions

set out in the previous mentioned Box.

RIA Tool Set—The single most important tool/methodology a legislative drafter and reviewer

can utilize is Regulatory Impact Assessment. Regulative Impact Assessment is both a pro-

cess (see Figure 8) as well as a methodology. As a methodology, it provides a toolset for:

Problem and Objective Analysis (Effectiveness)—Laws normally react to legislative
need and thus to an assumption of a problem. However, the problem identified is often
only a symptom for underlying problems. RIA helps to identify the core problem/root
cause in order to fight symptoms und thus make a law more effective.

Option Development—There are often more options to address a problem than a law.
Legislative drafters should not limit themselves and ask whether government action is
really needed or whether there are other options than drafting a law. RIA opens the
view to identify alternative options for problem solving.

Cost and Benefit Analysis (Efficiency)—FEach option has trade-offs in terms of cost and
benefits of a regulatory solution compared to non-regulatory solutions. RIA helps to
identify the option with the best cost-benefit ratio, thus increasing the efficiency of a
regulation.

Public Participation—Public consultation is included as a mandatory step in the RIA
process. Public Consultation is important in order to include know-how, experience,
and expertise of all stakeholders. Through public participation, RIA improves the
acceptability and the quality of a regulation.

36 Colin Kirkpatrick’s (Ed.) book on Regulatory Impact Assessment, Towards Better Regulation, provides

a good overview and reference.

37 There is no single or generally agreed definition of RIA (synonymously referred to as Regulatory

Impact Analysis). RIA comes in different shapes and forms, depending on where it is applied. One
can agree on one common denominator and describe it as a tool to make better regulations. In
terms of content, regulatory quality means efficiency, effectiveness, coherency, and simplicity (that
is, easy to understand), but can also include aspects of proportionality, accountability, consistency,
transparency, and targeting (that is, regulation focused on problems, with minimum side effects).
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RIA Adapted for Legislative Drafters—In addition to the “classic” RIA tool-set, legislative
drafters need to have additional tools for the legal impact assessment:

* Legality Analysis—A legislative drafter/reviewer has to assess whether an existing/
new law complies with higher-ranking law.

* Analysis with regards to proportionality: A legislative drafter/reviewer has to further
assess whether the proposed law or regulation is a proportionate means to achieve
the overall objective.

* Analysis with regards to equality, impartiality, openness, good procedure, complaint,
remedy, control and monitoring.

What are the Benefits of RIA? Even though RIA deals with the assessment of impact, there
is not yet a study which assesses the impact of RIA. However, the following benefits are
widely accepted:

* RIA gives decision makers the capacity to weigh tradeoffs which need to be balanced
in each regulatory act;

* RIA links high quality regulation with good governance and economic development;

* RIA furnishes empirical data to make appropriate regulatory decisions;

* RIA provides a clear guideline for consulting with stakeholders, thus increasing
transparency, building trust and public accountability; and

* RIA findings provide lowest cost solutions, helping to reduce implementation costs for
Government as well as transaction cost for businesses.

History—Impact Assessment has been more developed by economists to assess the
negative impact of Red Tape on businesses. Economic regulations are a key instrument
of Government to influence market outcomes for public needs (e.g. consumer protec-
tion) and promote competiveness. However, the effects on businesses can be suffocating
in terms of increased transaction costs and creating unintended barriers. Therefore, the
Government in the United States started to implement a policy to review business related
regulation to reduce its high cost economy through “Inflation Impact Assessment” in 1978.
Other countries followed the example and also introduced RIA to assess the influence
of regulations on business and create a better business environment such as Australia in
1985, OECD?® countries starting 1990, and European Union (EU) member countries 2002.
Finally, the World Bank (WB) and the Asian Development Bank (ADB) promoted RIA to
its clients to accelerate development.

38 Organization for Economic Co-operation and Development.
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Trend—The overall trend in OECD countries is outlined in the figure below.

Figure 14: Trend in RIA Adoption across OECD jurisdictions
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Table 3: Country RIA Guidelines and Reports

COUNTRY GUIDELINES AND REPORTS

— Australian Government Guide to Regulation
— Austria RIA tool
— Austria’s regulatory impact assessment system, 2013

— Canada RIA guidelines

— European Commission Impact Assessment Guidelines

— Germany guidelines on the Identification and Presentation of Compliance Costs

— Ireland RIA guidelines
— Israel RIA Handbook
— New Zealand guidance on RIA

— Norway Report on Cost-Benefit Analysis

— Scotland Better Regulation guidance

— Sweden regulations and reviews

— Switzerland RIA guidance, French, German
— United Kingdom, Department for Business, Innovation & Skills

guidance for impact assessments, Impact Assessment Toolkit

Source: OECD http,/www.oecd.org/gov/regulatory-policy/ria.bhtm
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Country RIA Guidelines and Reports—Most countries have their own methodology, for
example: the RTIAs Writing Guide (Canada); RTA Guidelines/Handbook (OECD). An over-
view of country guidelines and reports is presented as an additional reference for resource
in Table 3.

RIA in Cambodia—“The World Bank ‘Doing Business’ reports rank Cambodia below most
ASEAN countries such as Thailand, Malaysia, Vietnam and Philippines. This highlights
the need for Cambodia to reduce its business burdens and a number of development
partners such as the ADB funded CREST-project supported the CoM to introduce RIA
as a method to achieve this. In addition, the US Development Agency (USAID) funded
the MSME2/BEE project (administered by Development Alternatives Incorporated, DAD
and drafted a concept paper on law-on-laws, which had a component referring to RIA.
DALI is also worked on measures to regulate water supply, which was subject to RIA. The
Asia Foundation conducted a study of business costs and published Provincial Business
Enterprise Scorecard (PBES). The Council for Legal and Judicial Reform (CLJR), which co-
ordinated the implementation of the Legal and Judicial Reform Strategy (2003), looked to
RIA to strengthen legislative drafting and review skills.” (Project Report CREST)

Important note for legislative drafters—The following sections explain in detail the ge-
neric RIA process and provide specific tools. RIA methodology is a relative simple six-step
process. The danger, however, is that this process is not a one-size-fits-all solution. This
process and its tools have to be adapted to each step in the legislative cycle (See Figure 2).
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1.1 Generic RIA Process

The Figure below illustrates the generic impact assessment process in more detail. The

main procedural steps are:

Figure 15: Generic RIA Process

1. CONSULT STAKEHOLDERS
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advocate Results

6.
Evaluate options and select one option

5 with the highest C/B ratio

Identify and assess impact
of each option

4.
Develop options
to achieve objective

3.
Define objective(s)
of the intervention

2.
Identify need for Intervention
and analyze problem

1. Consult stakeholders throughout the process. Tool: Checklist for Stakeholder Mapping
and Analysis

2. Identify need for intervention and analyze problem: Identify need and analyze problem
(its causes and effects) that requires an intervention. Explain the nature, the source,
the extent of the problem and describe who is affected. Tool: Problem Tree.

3. Define objective of the intervention: What do you want to achieve with your intervention?
Define the objective of the intervention in relation to the underlying problem; specify
objectives in terms of outcomes and the means by which they will be achieved. Tool:
Objective Tree.

4. Develop options to achieve objective: Identify a range of options including the “doing-
nothing” option and non-regulatory options.

5. Identify and asses the impact of each option: depending on stakeholders each option
will have a legal, economical, social, and/or environmental impact. Start to assess the
legal impact in terms of legality, effectiveness and proportionality. Disregard options that
conflict with higher-ranking laws or other constitutional principles. For assessing the
remaining impact categories, i.e., social, economical, and environmental, quantify the
impact (if possible) of each option and value the impact so the options are comparable.
Tools: Legal Assessment and Cost / Benefit Analysis.
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6. Evaluate options and select one option with the highest Cost/Benefit ratio: Evaluate
options and select one option that achieves the objective and generates the highest
benefit at the lowest costs for society, and advocate the preferred option to political
decision makers.

7. Prepare Statement and advocate results: At the end of the process you should summarize
the results of the previous steps and prepare a respective report. Depending on the
country this report is called, RIA Statement, Statement of Causes etc. The report should
be advocated to the political level and relevant stakeholders.

1.1.1 Consult Stakeholders

1. CONSULT STAKEHOLDERS

Stakeholder participation is one of the most important aspects of RIA and needs to be
applied throughout the RIA process. Therefore, we start with how to involve stakehold-
ers in the process.

Government needs to be in the driver’s seat when it comes to drafting regulations or
promoting regulatory reform. However, the process of identifying regulatory solutions
requires close involvement of directly or indirectly affected groups of the society. Weak
participation of the public has been identified as one of the key weaknesses concerning
regulations. RIA provides an appropriate solution to address this weakness, as stakeholder
consultation is an integral part throughout the RIA process. Public consultation is an on-
going process, which should be held at least three times: the first time to assess the need
for a regulation, to obtain feedback on identifying and assessing options, and to obtain
feedback on the Statement of Causes.
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Active stakeholder participation brings clear benefits to the RIA process by:

* Increasing transparency and accountability of the RIA team;

* Identifying regulatory problems;

* Learning about a regulatory problem, its issues and causes;

* Enriching alternative solutions and sort out options, which are not supported,

* Giving access to relevant information to improve the cost-benefit analysis; and

* Building a constituency to support acceptance and implementation of regulatory changes.

What is a Stakeholder?—A stakeholder is defined as an individual or a group of the society
who is directly or indirectly affected (‘has a stake’) by a regulation or a regulatory change.
Stakeholders can be representatives of the civil society, private sector or the public sector.

Identification of Stakeholders—The above definition of stakeholder is very broad and
could include a huge number of potential stakeholders. It is therefore an important step
to do a stakeholder mapping in the beginning in order to have a clear picture on the
potential stakeholders, the potential weight of their ‘stake’ and their specific interests.
Their identification depends largely on the social, cultural, economic, or environmental
impact of the interventions. There are a number of references available on how to iden-
tify stakeholders. See also Table 3.

Stakeholder Mapping—Stakeholders can fall into different categories and they will dif-
fer from intervention to intervention. The following list provides a simple example of a
‘generic’ stakeholder map, which should include:

* Decision makers;

* Beneficiaries are stakeholders likely to benefit from the implementation of an intervention;
* Funding agencies;

* Implementing agencies;

* Negatively affected groups; and

* Potential opponents.

This generic map needs to be adjusted for each regulatory issue and for each geographic
area. It is therefore thought as tool to help you to identify the stakeholders for the review
of a specific regulation.
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Preparation—Every consultation needs to be designed specifically. The working group
needs to determine the appropriate level of consultation for the particular stage in the
RIA process. Not every consultation meeting needs to have the same group of partici-
pants. Accordingly, the structure as well as the process of the consultation process differs.
Related to the RIA process, the objective is to get relevant feedback on following steps:

* Legislative Need;

* Problem assessment, the developed options, and the first (qualitative) cost and benefit
assessment;

» Statement of Causes/Introduction, in order to verify whether they reflect the opinion
of the stakeholders; and

* Final Draft, in order to verify whether revisions have a negative impact.

Documentation—Documentation of information gained from public consultation is an
important step in order to justify recommendations or findings in the Statement of Causes.
Make sure that a person is assigned by as note taker and review the notes immediately
after the meeting. Keep the documentation on the public consultation together with the
Statement of Causes/Introduction in case of upcoming questions. Workshop participants
appreciate if they get a copy of the notes after the workshop. This gives them the confir-
mation that their input is relevant and increases the chances for participation in follow-
ing meetings. In addition, the participants have the chance to bring in corrections if the
notes should show misunderstandings.
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CHECKLIST

The following provides a checklist for legislative drafters when conducting consultative
meetings.

Identify the direct and indirect stakeholders, based on the stakeholder mapping and the
objectives of the public consultation. Make sure that you invite the right representatives
for groups of stakeholders;

Define the expected outcome of the consultation clearly. Formulate precise and specific
questions. The more specific the questions are formulated, the more information you
will get out of the meeting and the more interesting the meeting becomes for the
stakeholders;

Make a precise planning of the process, including a realistic time planning. Consultation
meetings should not last more than two to three hours. Keep in mind that most
stakeholders are busy;

Define a moderator (maybe external) and make sure that the moderator is well informed
about the expected outcome;

Get the necessary approvals for the meeting, including the budget, from your superior;
Prepare a run-down schedule together with the moderator;

Think about necessary handouts and plan sufficient time for the preparation of the
handouts;

Select a venue for the meeting, which is easy reachable for the majority of the
stakeholders. Make sure that the venue has the necessary infrastructure (white board,
sound system, screen etc.);

Fix a date and check with some planned key participants their availability. Make sure
that the participants are informed at least one week in advance; explain in the invitation
the purpose of the meeting and the expected outcome;

Define the persons in charge for note taking during the meeting. Make sure that they
are aware of the expected outcome; Prepare the necessary tools for note keeping,
depending on the expected outcome;

Confirm participation of invited stakeholders by phone at least two days before the event;
Be at least 15 minutes before the scheduled time at the venue in order to check
infrastructure and other preparations;

Make sure in the meeting that all stakeholders understand the objective and expected
outcome;

Give sufficient room for the feedback of the stakeholders, but make sure that the
moderator keeps the discussion focused and in line with the planned schedule;
Make sure that the moderator gives all participants the opportunity to speak;

Review the documentation of the consultation with the note taker.
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1.1.2 Identify Need for Intervention and Analyze Problem

1. CONSULT STAKEHOLDERS

2.
Identify need for intervention
and analyze problem

The outline for the problem analysis builds on Section 1.2 as well as Section 2.5.3. Before
reading on this would be a good moment to review these sections.

Problem analysis—A legislative drafter - at this stage - has more resources available than
a political decision maker who reacts more on an emotional level to a perceived need. It
is the job of a legislative drafter to collect and analyze the hard facts underlying the per-
ceived problem and judge them. He/she performs the role of a scientist as well as a judge.

For the problem analysis, the legislative drafter collects and analyzes data, which will
provide hard evidence for the existence of a problem, and thus the need for an intervention.

Based on the need of legislation the following key questions should be asked:

* What is the need for the intended intervention?

* Who is affected?

* What sector is affected?

* Is my institution authorized to address this need?

* Does the problem exist or never existed (re-assessment of the need)?
* What are the effects of the problem, and what are the causes?

* What is the root of the problem?
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Special Note for Legislative Drafters—A problem is not that a specific law does not yet
exist. This is a self-serving analysis and will not give you any insight regarding the real
problems. For example:

PROBLEM STATEMENT

e N\

IMPROPER PROPER
There is no Civil Code People cannot solve private conflicts

Tool—Problem Tree: One of the most important tools for the problem analysis is the
problem tree, which outlines the problem (need for regulation), its effects, and causes.

Figure 16: Problem Tree

EFFECTS (Branches and Leaves)

PROBLEM (=Need for Regulation)

CAUSES (Roots of the Problem)

To define a problem/problem area a legislative drafter could ask: “Who/What” is affected
by which problematic situation?

The following provides an example on how to integrate the development of a prob-
lem tree in the legislative process.
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CASE STUDY:
INCREASED ACCIDENTS DURING PUBLIC HOLIDAYS (PROBLEM ANALYSIS)

To practice the different steps in the RIA process we have chosen a simple case study,
which expands over the course of this Chapter. Starting point for the case study is that
traffic accidents increase over public holidays (here: Pchum Ben).

In a fist step we will identify the legislative need on political level and then analyze
the underlying problem using the problem tree as a tool.

Starting point for the analysis is to outline the problematic situation or the underly-
ing legislative need.

What is the need for Government action?—The starting point is to describe the existing
situation. The existing situation is an increased number of traffic accidents during public
holidays, harming the lives and property of road users. Thus, the problematic situation
is that lives and property of road users are affected. The next question is whether the
Government is required to address and regulate this problem. The need for Government
action can be derived from the Constitution. For example, Art. 72 states that the health of
the people should be guaranteed. In addition, Art. 44 states that legal private ownership
shall be protected by law. It can be concluded that the function of the state is to protect
the life and the property of its citizens. Thus there is a gap between the mandate to pro-
tect live and property (Ought) and the current situation, where people lose their lives/
property during public holidays (Is).

Who is authorized to regulate this need?—The next step is to analyze what institution is
responsible for the problem. In the before mentioned example, it would be the National
Road Safety Committee. Depending on the political process, the Committee decides or
the Minister will get higher political approval. Depending on the scope of the problem,
other ministries are also responsible and a Committee would coordinate other institutional
responsibilities. Finally, the Committee assigns a department with the drafting process
and establishes a working group, which also may include other departments.

Problem Analysis—The working group should further analyze the problem and con-
firm or disprove the need for Government action. The purpose of the analysis is to dig
deeper and identify the scope and the different aspects of the problem by answering the
following questions:

— Who/What is affected by which situation? Answer: Life and property of Khmer
citizens is affected through increased traffic accidents during public holiday.

— What are the effects of the situation for whom?

— What are the causes of this situation for whom?

The results of this analytical process are included in the problem tree on the next page.
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Figure 17: Example Problem Tree

Families might end in

poverty
Victims can not spend Families cannot support Car owners have
resources for more themselves increased costs for
profitable areas of repair and cannot use
investment their cars
Transportation during
Families have lost a source holidays becomes
of income burdensome
Victims have to pay for \ 77 ++ cars
medical costs 25 traffic participants damaged
\ dead
More traffic jams/

166 traffic participants
longer traveling

injured
\

PROBLEM: High Number of Accidents During Pchum Ben

High number of

High number of . b
accidents is caused by accidents is caused
speeding by drunkodrlvmg High number of
(33%) (25%) accidents is caused
by other factors
Drunk driving is caused (20%)
Drunk driving s caused by high alcohol consumption \o
during the the holidays
High speeding is caused by non-compliance with g Y Additional information
by non compliance with traffic rules is needed to determiine
traffic rules / High alcohol consumption other causes for accidents
is encouraged by shops
which sell alcohol

Non-compliance is caused .
by ignurance regarding _ngh nl:"nber of
accidents is caused by
reckless overtaking
(12%)

traffic rules

Reckless overtaking is caused
by inappropriate rules in the
Transportiation Law

Non-compliance is caused
by weak law enforcement

Ignorance regarding

rules is caused by lacking Weak law-enforcement

is caused because police

availability/access to
informatin officers have low skills
to conduct controlls and
have no access to testing /
technology
Inappropriateness of
Transportation Law is caused

by lacking capacity to issue
sub-decrees in emergency
situations during Pchum Ben

70 | Legislative Techniques



Introduction to Legislative Drafting: References and Techniques

Information Gathering and Stakeholder Participation—To answer the questions in the
problem analysis, the working group needs to get additional information, statistics, re-
ports, international comparisons, research papers to provide evidence that the problem
really exists. Every source should be explored and anyone who is knowledgeable should
be involved.

Development of Problem Tree—Based on the information, consultation, and analysis,
the working group should develop a problem tree to obtain a better understanding with
regards to the scope and the depth of the problem. The problem tree on the next page
starts with a problematic situation in the middle, then develops its effects, and then tries
to identify the causes of the problem (the roots of the tree).

1.1.3 Define Objective of the Intervention

1. CONSULT STAKEHOLDERS

3.
Define objective(s)
of the intervention

Policymakers are problem solvers. Their job is to improve an undesirable situation. It is
not enough that they know the scope and the details of a problem. Policy makers as well
as legislative drafters need to know what they want to achieve, which is to develop a plan
how to to move from an undesirable situation or problem (“Is”) to an improved situation
(‘Ought”). Thus, after the problem analysis, you should get a clear understanding about
the objectives of the intervention.
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Objectives can be achieved by different means. The object analysis clarifies the “means-
end” relationship between the desirable situation that would be attained once the prob-
lem is solved and the solution for attaining it.

The objective analysis also requires the development of a tree. The starting point is the
problem tree. In a first step, the negative terms of the problem tree should be re-written
in positive terms. However, this should not be done mechanically. Discuss whether the
outcomes are desirable/feasible and discuss whether the means are sufficient.

For a legislative drafter this step is important, as this process not only provides the ob-
jectives/outcomes of the intervention, but also how to achieve the objective (the means).
By outlining the objective tree, you will be able to identify those areas, which are crucial
to solve your problem.

Figure 18: Objective Tree

OUTCOME

OBJECTIVE

MEANS

CASE STUDY:
INCREASED ACCIDENTS DURING PUBLIC HOLIDAYS (OBJECTIVE ANALYSIS)

For our case study we analyzed the objective(s) of the intervention applying the principles
of an objective tree, by translating the causal relationships of the problems tree in the
causal relationships of an objective tree, i.e., a means, objective, and outcome relation-
ship. The causalities are two sides of the same coin.
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Figure 19: Example Objective Tree
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1.1.4 Develop Options to Achieve the Objective

1. CONSULT STAKEHOLDERS

4,
Develop options
to achieve objective

What are the different options for solving the problem and achieving the objectives of the
intervention? Is Government action really needed? If a regulation is needed, what are the
different options? The third step in the RIA process opens the view to identify alternative
options for problem solving. There are three potential solutions addressing a problem: (i)
doing nothing, (ii) non-regulatory options, (iii) regulatory options.

In this third step, a number of different options should be identified to address the means-
end relationship in the objective tree and develop an approach on how the underlying
means can be achieved. There are three types of solutions, which should be explored:

* Leave things as they are—One option, which should always be considered, is to do
nothing. This is often the most cost-effective solution and the least interventionist
approach.

* Non-Regulatory Solutions—Non-regulatory solutions, i.e., rules, which are not enforced/
sanctioned by the state, are:

— Informal rules such as academic research and public debate; information
campaigns;

— Semi-formal rules (“soft law”) setting out rights and obligations supervised by a
third party, for example Ombudsman;

— Self-regulation through “Code of Conduct/Ethics for Public Servants”; internal
guidelines setting out obligations for public servants; no supervision. Self-
regulation options can be used, where a supervisory body can control its
members, for example a ministry regulates and supervises Government officials.

74 | Legislative Techniques



Introduction to Legislative Drafting: References and Techniques

This can be a set of mandatory standards to be applied in administrative
proceedings;

— Co-regulation combining self-regulation with Government regulation. The
Government can also use co-regulatory options, which combines elements of
self-regulations and Government regulation. For example, Government enacts a
regulation, which sets out administrative principles, which are binding for every
government agency, but leaves it up to each agency how to implement these
principles. This option requires a separate auditing agency, which checks whether
Government agencies comply with the principles set out in the regulation.

* Regulatory solutions,—i.c., formal rules enforced and - in case of violation — sanctioned
by the state: Finally, Government can directly influence behavior or establish standardized
processes through direct regulation. For example, mandatory standards or principles can
be introduced to control the outcome that is to be achieved. In contrast, prescriptive-
based standards specify the technical detail around how the outcome is to be achieved.

CASE STUDY:
INCREASED ACCIDENTS DURING PUBLIC HOLIDAYS (OPTION DEVELOPMENT)

If we look at the objective tree, a legislative drafter could address four areas to achieve
the objective of an intervention: (i) drunk driving, (ii) speeding, (iii) reckless overtaking,
(iv) other violations of the traffic law.

Approach—We have already seen in Chapter 1 that one of the purposes of a regulation
is to change harmful behavior. In a first step, a legislative drafter has to decide which
area of harmful behavior should be addressed. Depending on the resources, the results,
or a priority assessment he/she could address either all four areas, or only one, or any
other combination.

A focused approach, in our example, could be geared to reduce accidents that cause
the majority of accidents. In our example, drunk drivers (33 percent) cause the majority
of accidents. A wider approach could address more areas of problematic behavior.

For the purpose of this example, we choose to focus only on reducing accidents
through drunk driving. To address this area, we have three types of solutions:

Potential solutions are:

* To do nothing reflects the understanding that driving is a general risk, which cannot
be totally controlled. The more people drive during public holiday the more accidents
happen. Any other Government action would cost more and would be difficult to enforce.

* A non-regulatory solution would consider information campaigns and/or a stricter
enforcement of the traffic law.
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* A regulatory solution could consider, for example, issuing a regulation that prohibits
selling alcohol during public holidays. Another regulatory option could be to issue a
regulation that prohibits driving during public holidays.

1.1.5 Identify and Assess Impact of Each Option

1. CONSULT STAKEHOLDERS

5.
Identify and assess impact
of each option

The next step in the RIA process is to identify the potential impact of each option and
assess its impact (hence impact assessment). Typically, there are four broad categories
for impacts, which can be assessed: (i) legal, (ii) economical, (iii) social, and (iv) envi-
ronmental impacts.

1.1.5.1 Identify and Assess Legal Impact

This is an additional step for legislative drafters and is usually not part of the generic RTA
framework. One reason for this is that RIA was developed by economists to assess the
economic impact of regulations. However, for an impact assessment it is necessary to de-
termine whether a potential option complies with the legal framework. It does not make
sense to move to go through a cost/benefit analysis, when an option is already unlawful.
Identify Legal Impacts: An action can have numerous legal effects. To keep it simple,
legislative drafters should know how to identify three legal impact zones: (i) legality, (i)
effectiveness, and (iii) proportionality. Beyond this, always consults with specialized le-
gal experts.

Assess Legal Impacts: To asses the three major legal impact areas, a legislative drafter
should answer the following questions:

76 | Legislative Techniques



Introduction to Legislative Drafting: References and Techniques

* Does the option comply with higher-ranking law (Legality Principle)?

* Is the option effective to achieve the objective (Effectiveness Principle)?

* Is the option proportionate (Proportionality Principle)?

Legality Principle—We have discussed the legality principle in Chapter 1, where we out-
lined the hierarchy of laws, and how to apply this principle in the law making process.
Chapter 1, Section 3.2.3.

Within the RIA framework, we have to assess whether the proposed government ac-
tion (option) complies with the hierarchy of norms. For the assessment, the working group
needs to obtain the relevant sector laws and regulations. In our example, it would be the
traffic law, but also relevant implementing regulations.

Legislative drafters should answer the following questions:

Question 1—Is your institution authorized to address the problem?
* What is the legal basis for the option?
* Does the option comply with the requirements set out in the authorizing law?

Question 2—Does the option comply with authorizing higher-ranking law?
* Are there national/international/constitutional norms, which precede the option?
* Is there a higher-ranking law, which limits the scope of your option?

For more detailed understanding of the legality principle, we included Jorg Menzel’s defi-
nition and explanation from the book on the Development of Administrative Law in a
box on the next page.”

CASE STUDY: INCREASED ACCIDENTS DURING PUBLIC HOLIDAY
(LEGAL IMPACT ASSESSMENT/ LEGALITY OF IDENTIFIED OPTIONS)

We need to assess whether the three identified options comply with the legality principle.
Without going into too much detail, it can be concluded that the identified options comply
with Art. 59 of the authorizing Law on Road Traffic (2015) and the Law on the Organi-
zation and Functioning of the CoM (1994). We assume that there is no apparent conflict
with higher-ranking law.

39 Jorg Menzel, The Development of Cambodian Administrative Law, Kai Hauerstein, Jorg Menzel (Eds.),
2014, Phnom Penh, Konrad-Adenauer-Stiftung, p. 83-89.
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Box 2: Legality Principle

LEGALITY PRINCIPLE

1. All state action shall be according to the Constitution of the Kingdom of
Cambodia and binding international law. All actions of the executive branch
and the judiciary shall also be according to the laws of the Kingdom of
Cambodia.

2. All decisions that affect the rights or interests of individuals shall have a basis
in law and their content shall comply with the law.

EXPLANATIONS

1. The principle of legality reflects a common standard of constitutional states
in Europe, Asia and around the world. It is a cornerstone of rule of law. (See
also Article 4 ECGAB.)

2. Two principles can be distinguished:

a. Priority of the Law (No. 1 and 2)

b. Necessity of the Law (No. 2)

3. The Cambodian Constitution reflects those principles:

a. The Supremacy of the Constitution is clearly stipulated in Article 150.
According to Article 49, every Khmer citizen shall respect the Constitution
and the laws. This must evidently apply in particular for all public servants.

b. According to Article 39, Khmer citizens can challenge any breach of the
law by institutions of the state, which is an expression and consequence
of the general obligation of those institutions to follow the law.

¢. According to many provisions in the Constitution, limitations to basic rights
need a basis in law, see for example in the Chapter on Basic Rights Article
3111 3,34V, 37, 38 TI/IT1/40 TV, 41 11, 42, 44, TI/I11, 49 TII. See also Article
56 1I (economic system), 57 1I (budget and financial system), and 58 II
(state properties).

4. In the civil law tradition (which is the basis of Cambodian law), the law is
mainly defined by laws adopted by parliament. Important decisions have
to be made by such laws, whereas technical details can be dealt with in
government regulations (such as sub-decrees).
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Effectiveness Principle—As we have seen in the objective analysis, objectives can be
achieved by different means. Traffic accidents during public holidays could be reduced
by information campaigns or through prohibiting the sale of alcohol, or by strict enforce-
ment of the traffic law etc. The principle of effectiveness asks the legislative drafter to
assess () whether an option is effective in reaching the objective and (i) to choose the
most effective solution / option. An ineffective option, in our case study, would be the
introduction of a road tax, as this intervention would not address the root causes lead-
ing to traffic accidents.

Proportionality Principle—The principle of proportionality is a legal maxim, which states
that while protecting public interests, regulatory interventions should put the smallest
possible burden to affected groups of the society. Proportionality assessment includes
two aspects:

* Proportionality of need for a government action/intervention—Assessment of the
balance between public interest (the problem to be solved) against the private interest
(the negative impact of the regulation on society or a specific interest group). This
aspect answers the question whether there is a justifiable public interest and whether
the public interest justifies an intervention.

* Proportionality (in a narrow sense) of the intervention itself—Does the intervention put
the smallest possible restrictions needed to achieve the objective of government? This
second assessment is also called proportionality in a narrow sense. In many cases, the
public interest justifies the intervention. However, there are cases, where the intervention
itself is not proportionate. The proportionality assessment in a narrow sense reflects
the understanding that “the end does not justify the means”. The understanding that
government should not pursue its objectives (public interests) at all costs is one of the
biggest achievements in modern societies.

The following steps and questions should be asked to complete the assessment.
Step 1—Need for Intervention

* What is the public interest (objective) addressed by the regulation?

* What is the potential impact of the underlying problem to the general public?

* Does the public interest justify the intervention?

e If yes: What is the impact of the government intervention on the level of affected
stakeholders? Does the intervention put a heavy burden on stakeholders? (e.g. in terms
of procedures, cost, and time)

Step 2—Proportionality (in a narrow sense) for the intervention itself

* Does the intervention put the least possible restriction on stakeholders on the one
side and still allow the protection of public interest?
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CASE STUDY:
INCREASED ACCIDENTS DURING PUBLIC HOLIDAYS
(LEGAL IMPACT ASSESSMENT/ PROPORTIONALITY OF IDENTIFIED OPTIONS)

Step 1—Need for Intervention?

What is the publicinterest/objective?>—To answer the question, you have to refer back
to the objective tree and look at the potential effects of the intervention. The public
interest is to improve public health and welfare as well as to protect life and property.
What is the potential impact of the underlying problem?—To answer this question,
you have to refer again to the problem tree and look at the effects.

Does the publicinterest justify the intervention?—Yes, because there is a gap between
Is and Ought, which the intervention addresses.

What is the negative impact on affected stakeholder?>—A potential impact for shop
owners is loss of income during public holidays and sanctions for non-compliance.
Does the public interest outweigh public interests?—In this example, public interest
outweighs the private interest of business to sell alcohol. The question could be raised
whether the public interest could not have been protected by strict enforcement of
the traffic laws (as a milder mean of intervention). This question needs to be re-raised
under options and assessed in more detail under effectiveness.

For the first step, it is recommended to list the public interest and the negative impact in

a list to conduct the assessment.

IMPACT ON SHOP-OWNERS PUBLIC INTEREST

Loss of income Public health and welfare

Potential sanctions for non-compliance Public interest to protect property

Public interest to protect lives

In a way, this assessment resembles the functioning of a scale:

Public Action

Private Interest

Public Interest
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Some proportionality concepts recommend to assess effectiveness under proportional-
ity. However, because effectiveness is a separate legal maxim and the proportionality as-
sessment is already complicated enough, it is recommended to conduct the effectiveness
assessment separately, as we did in the previous section. Both ways lead to the same
result, so there is no right or wrong.

Step 2—Proportionality of the intervention itself

The option to issue a general driving ban during public holidays would not be propor-
tionate, as the impact on all traffic participants would be harder than the impact on the
public interest.

Assessing the ban for selling alcohol largely depends on the circumstances and the
details of the ban. A ban for one day or during peak travel times could be proportionate
as it is the least possible restriction on business owners. A complete ban for the duration
of public holiday would most likely not be proportionate.

Circumstances and the extent of the impact need to be considered as well. If for ex-
ample 1000 people die in one day because of drunk drivers, a stricter intervention would
be justified — as opposed to a situation where only 2 people die.

A Rule of Thumb—The higher the potential negative impact, the more restrictive Govern-
ment action can be. See the example above: If 1000 people are affected, a stricter action
is justified than if only two people are affected. However, this rule of thumb applies in
two ways. If an important human right is affected by Government action, then Govern-
ment should choose the least restrictive means.

For more detailed understanding of the proportionality principle, we included Jorg
Menzel's definition and explanation from the book on the Development of Administra-
tive Law in Box 3 below.™

When to Apply the Assessment?—The first step of the proportionality assessment will
be mostly conducted, when preparing the Statement of Causes/Introduction and outlin-
ing the general rationale of the policy. The second step of the proportionality assess-
ment will be mostly conducted when drafting the legal instrument and the details of the
intervention itself. We included the assessment here to provide a complete overlook of
the different aspects.

40 Jorg Menzel, The Development of Cambodian Administrative Law, Kai Hauerstein, Jorg Menzel (Eds.),
2014, Phnom Penh, Konrad-Adenauer-Stiftung, p. 89-90.
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Box 3: Proportionality Principle

PROPORTIONALITY PRINCIPLE

1. When taking decisions, the state shall ensure that the measures taken are
proportional to the aim pursued. The state shall in particular avoid restrict-
ing the rights of individuals or imposing charges on them, when those re-
strictions or charges are not in a reasonable relation with the purpose of the
action pursued.

2. When taking decisions, the state shall respect the fair balance between the
interests of private persons and the general public interests.

EXPLANATIONS

1. The principle of proportionality is increasingly recognized in most modern
constitutional systems. The wording chosen here is close to Art. 6 ECGAB.
The term ‘rights of the citizen’ was replaced by ‘rights of individuals’ as it
should be evident that everybody is entitled to proportional state action, not
only citizens.

The doctrine of proportionality was originally developed centuries ago by the

Prussian administrative courts in Germany. It can be found in scholarly work

of the 18" century and it was further developed by administrative courts in

the 19" century.

Today it is a global standard. It has been influential in many countries as well

as on the international level. It is applied in the EU, European Convention

on Human Rights, the decisions of the WTO panels, nearly all Constitutional

Courts and many Supreme Courts.

The full proportionality test is typically fourfold: To be justifiable, state ac-

tion has to be:

a. legitimate in goal (pursuing a goal which is acceptable);

b. suitable (able to achieve or at least promote that goal),

c. necessary (and the mildest option available); and

d. appropriate (not out of proportion in relation to the goal).
Take a simple textbook example: If a boy who is stealing a piece of fruit
in the market is running away and can only be stopped by shooting him,
such shooting:

— has a legitimate goal: preventing a successful theft;

— may be considered suitable: by shooting the boy, he is stopped and the
fruit can be returned to its rightful owner;
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— may be considered necessary: there is no other way to stop him than
shooting him because the boy can run faster than the policeman

— but is inappropriate: killing or even risking seriously injuring a small
boy just for preventing theft of a piece of fruit is out of proportion.

Obviously, the proportionality test is often much more difficult than in this ex-
ample, but it is indeed the cornerstone of legitimate state action in many con-
stitutional and administrative law systems.

The core of the principle can be summarized with a famous German adminis-
trative law saying: ‘Don’t shoot sparrows with cannons’.

2. The proportionality test applies to legislation as well as executive and judi-

cial action:

— A law shall not stipulate non-proportional restrictions, sanctions or
other limitations of freedom. For example, no outrageous punishment
in the case of minor offences, no excessive licensing requirements if not
necessary for specific reasons, no criminal sanction if an administrative
solution is sufficient.

— The application of the law shall always consider the principle. In
particular, the use of discretion always has to reflect it.

3. The principle of proportionality is a consequence of the presumption for free-
dom, which is the basis of the Cambodian Constitution (in a liberal democ-
racy). Although the Cambodian Constitution does not express the principle
of proportionality in explicit terms, the liberal concept of the Constitution
clearly implicates its application.

1t shall be noted in this context that the principle of proportionality is also not
clearly stipulated in the German Constitution, but generally accepted as conse-
quence of basic rights and the rule of law. In this area, the constitutional settings
in Germany and Cambodia are very similar. Under German law, the principle
of proportionality is actually widely considered the most significant aspect of the
rule of law (Rechtsstaat) principle and, as mentioned, it has been developed step-
by-step through court decisions over move than two centuries.
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1.1.5.2 Identify and Assess Other Potential Impacts

The next step in the RIA process is to assess the impact of each of the proposed option
in terms of cost and benefit. In a way, it can be compared to an economic proportional-
ity assessment.

Cost and Benefit Analysis—The most important tool for assessing the impact is the cost/
benefit analysis. Each of the developed options has tradeoffs for affected stakeholders
in terms of costs and benefits. The cost benefit analysis answers the question “What are
the costs/benefits of a regulatory solution compared to a non-regulatory solution?” At the
end of this process, RIA helps to identify the option with the best cost/benefit ratio. The
depth of the analysis should be sufficient to come to an informed decision, but also pro-
portionate to the resources, information, and expertise available in the working group.
Cost/benefit analysis can be very scientific. Try to not to get lost in the woods.

A Word of Caution—The way to assess costs/benefits in regulatory reform often becomes
the subject of disputes. Many different methodologies can be applied, but none is entirely
satisfactory. Methodological problems are compounded by limitations in the data needed
to estimate monetary values of regulatory impacts. In addition, estimated benefits may be
biased upwards, because those proposing reforms can be over-optimistic in evaluating
reform benefits. The major benefits from RIA derive from adopting a process of struc-
tured thinking and consultation. The two major analytical trends in RIA seen today are
(1 a move toward more integrated methods of assessment, converging to a method called
here soft benefit-cost analysis. Adequate attention should be given to getting the processes
right and ensuring that analytical resources are focused on the key issues. Limited ana-
lytical resources should not be diverted to unnecessarily complex methodology. For an
initial assessment, it is sufficient to make a rough qualitative estimation on the cost and
benefits of each option suggested. Depending on the needs, a more detailed quantitative
may be added in a later stage.

Analytical Steps:

* Identify the groups which are directly affected by a regulation
* Analyze benefits
— List all potential benefits for each of the identified groups
— Quantify the benefits for each group in categories: 4 for high benefit; 2 for
medium benefit; 0 no change;
* Analyze cost
— List all potential cost for each of the identified groups
— Quantify the costs for each group in categories: 4 for high cost, 2 for medium
cost; 0 no change
* Summarize costs and benefits by adding a number for each category of cost and benefit
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You have to conduct the cost / benefit analysis for each option as illustrated in the next

graphic.

Figure 20: Cost/Benefit Analysis for Each Option

Option 1
Cost vs. Benefit

Option 3
Cost vs. Benefit

Option 2

Cost vs. Benefit

Options

Option 4

Cost vs. Benefit

CASE STUDY: INCREASED ACCIDENTS DURING PUBLIC HOLIDAYS
(IMPACT ASSESSMENT/ COST AND BENEFIT ANALYSIS)

In our example, we only assess the cost and benefit of one option. The same process has

to be repeated as outlined in Figure 13.

OPTION 1: BAN SELLING ALCOHOL DURING HOLIDAYS

TARGET GROUP BENEFIT| CATEGORY COST| CATEGORY

Government| Reduced health and 4 Cost for preparing 2
welfare costs regulation

Reduced labor and 4 Implementation 2
productivity losses cost

Business Owners None 0| Reduced income; cost 2
for business owners

Khmer Citizens Reduced 4 Limited access 2
welfare costs to alcohol

Total 12 8
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1.1.6 Evaluate Options and Select One

1. CONSULT STAKEHOLDERS

6.
Evaluate options and select one option
with the highest C/B ratio

The next step in the process is to evaluate the options and select the option with the
highest benefit at the lowest cost. For this, make a comparison among all options based

along following criteria:

* What option provides the best cost benefit-benefit balance?

* What option shows the best benefits in terms of effectiveness of the regulation
(achieving the objective)?

* What option shows the best benefits in terms of efficiency (implementation, monitoring)?

* What option shows the most balanced cost and benefits among the direct stakeholders?

The following matrix provides an example on how to evaluate each option and come to
a conclusion. In row 02 and 03, you include the results of your qualitative cost/benefit
assessment in terms of numbers. In the last row you draw your conclusions and select
your preferred option.
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Figure 21: Example Evaluation Matrix

OPTION 01 OPTION 02 OPTION 03
BENEFIT 12 08 10
cosT 8 12 06
EVALUATION | Preferred option as it No option as cost | Benefit exceeds costs;
promises the highest exceed benefit | but option 01 has the
benefit at the lowest better cost/benefit
cost (in comparison ratio

to option 03)

An assessment of the options is never a purely scientific act; political issues such as
chances for regulatory change are equally important and need to be taken into account.

1.1.7 Prepare Statement and Advocate results

At the end of the impact assessment process you should summarize your findings in a
report/ statement, such as:

* Rationale for regulatory change;

* Issues identified related to the identified problem and objectives;
* Summary of the options;

* Summary of cost / benefit; and

* Recommendations by the working group

The statement/ report should not be more than two pages, as policy makers and involved
stakeholders will hardly read the full report. The summary should be provided as prepa-
ration for the last stakeholder workshop and then finalized.

Advocacy—At this point, we are still in the first step of the legislative cycle (See Figure
2). Before translating the findings in a legal draft, it is necessary to advocate the State-
ment of Causes/Introduction to political decision makers to obtain their approval on the
recommendations. Only after the green light is given to move ahead, the working group
should start preparing the Zero Draft.
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1.2 RIA Case Study:
Introducing an Administrative Procedure Code

The example in the previous chapter was quite simple to illustrate and explain the RIA
process. The following section provides a summary of the RIA process, which was con-
ducted by a working group under the CoM introducing an Administrative Procedure Code
and preparing Statement of Causes/Introduction.

“Our assessment was done in the context of Cambodia’s legal and judicial reform pro-

gramme, which was adopted by the government in 2002. The government decided at
the time to introduce an administrative procedure law, without, however, elaborating
policy reasons or goals. Accordingly, we had to draft a policy/statement of causes. This
bad to be done in rather broad terms in order to avoid gearing the analysis towards a
particular law. After all, the purpose of an RIA is to find alternatives to the law proposal.

Art. 39 of the Constitution provides the need for government action, which states
that Kbmer citizens have the rights to complain against government action and claim
compensation. As neither an effective complaint system is in place nor a system for
claiming damage for unlawful government action, the need for an intervention is the
gap between “Is” and “Ought”.

Because Cambodia lacks a standardised system of administrative procedure law, we
initially reviewed the basic features of the country’s existing laws on government agen-
cies and their procedures. We also conducted an international comparison. Next, we
bad to demonstrate why new rules were needed. We discussed the results of our inves-
tigation with stakebolders, including staff from the administration, non-governmental
organisations, donor agencies and jurists.

The stakebolders we involved came to the conclusion that the administration would
not apply the law in question because it called for the administration to perform more
duties and work with greater transparency. Such expectations were unrealistic given
the current state of governance in Cambodia, in which the administration bas unlim-
ited rights and public officials have unregulated opportunities to earn income.

As an alternative, the stakeholders suggested gradually introducing an administrative
law in Cambodia, providing public officials with a basic understanding of the central
concepts and principles. Awareness raising and informal rules would thus precede the
introduction of a full-fledged law.

In an RIA, it is most useful to consider alternatives. After all, it might be possible
to achieve the policy goal without passing a new law. Such options matter very much,
especially in developing countries and emerging markets. After all, many of them tend
to pass laws they never enforce. This practice is expensive and all too often undermines
the credibility of the state.

88| Legislative Techniques



Introduction to Legislative Drafting: References and Techniques

The most important aspect of an RIA is typically the cost-benefit analysis, which is
also the most difficult part of the process. The analysis should therefore be only a rough
assessment of advantages and disadvantages. In particular, it should consider whether
and to what extent the various options would actually be enforced should they be enacted.

In our case, the stakebolder consensus was to draft an informal code to belp improve
administrative bebaviour as a first step instead of passing a new law. The model for this
approach was the EU, which adopted the European Code of Good Administrative Be-
baviour in 2001. This Code has been the most important instrument for implementing
the general principles of administrative law in a pan-European context. Among other
principles, the Code includes those of lawfulness and proportionality. In Cambodia,
the stakeholder parties compiled their suggestions in a policy draft which they submit-
ted to the policymakers.

The government has not decided on the matter yet. Following the elections last sum-
mer, the Council for Law and Judicial Reform bas been reconstituted. There can be
no doubt, however, that the RIA bas led to thorough consideration of the options by all
relevant parties. That should yet prove useful.

As a matter of principle, international development agencies should only support
law reforms on the basis of an RIA. Donors should not start disbursing funds unless
the government of the country concerned bas taken an informed policy decision on
the matter.”

1.3 RIA Application in the Legislative Cycle

It is very important to adapt the RIA Methodology to each step within the legislative
cycle! Because RIA appears to be simple 6 step-process, new practitioners fall in the trap
to go through the same generic steps without adopting it to the context. The context for
RIA application is twofold:

* First, prepare new legislative instruments;
* Second, review existing legal instruments.

Prepare new legislative instruments—We provided an extensive example for developing a
new legislative instrument and required practitioners to go through the whole RIA process.

Review existing legislative instruments - entry points—In the majority of cases, RIA will
be applied throughout the legislative cycle when reviewing a legal instrument. The actors
in the process should have a basic understanding of the analytical tools provided in this
book to assess the quality of the drafts presented for review. RIA in this context allows
an actor involved in the review process to answer the OECD questions on good regula-
tions (See also Box 1) and identify short comings of the legislative draft.
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In addition, RIA is often used in the framework of a deregulation policy. The problem
analysis focuses on identifying a problem in relation to the presented legislative instru-
ment, for example on (i) assessment of legality of a law, (ii) assessment of the effective-
ness of a law, (iii) assessment of the performance, implementation, and enforcement, (iv)
re-assessment of the original problem, (v) assessment of a negative economic impact.

Prepare summary of regulatory issues—Often a legislative draft is not self-explanatory
and you need to prepare a summary of regulatory issues to obtain an overview. You can
obtain an overview of regulatory issues, which need to be assessed, by asking the fol-
lowing questions:

* What is the title of the draft / legislative instrument?
* Who is required to do what under the law?
— Does the law state who is subject to it (e.g. business, specific sectors)
— What are the legal requirements?
* What is the objective of the law?
— Find where the purposes/objectives of the law are clearly stated
* Who and what actions are exempted from compliance?
* Does the law specify terms of validity?
* Which government agency is responsible for implementing the regulation?
* What is the fee / tariff is charged by government?
* What is the sanction for non-compliance?

Problem assessment of existing legislative instruments/drafts—The problem assessment
helps to identify the core problem in relation to the presented draft. Problems can be
categorized in following key areas:

1) Objective of regulation not clearly stated or defined,;

2) Underlying problem ceased to exist or never existed (re-assessment of problem);

3) Problem exists, but regulation is not appropriate to achieve its objectives or to solve
the underlying problem (ineffectiveness);

4) Poor enforcement;

5) Regulation conflicts with higher ranking law (Legality Principle);

6) Regulation is not proportionate, meaning that the negative impact on affected stakeholder
is not justified by the pursued public interest.

Problem 1) Objective not clearly stated—Regulations should aim at achieving clearly
specified objectives. However, in reality you will often find that the objective of a regu-
lation is not clearly stated or not correctly defined. The following questions may help to
identify the objective of the regulation:

* What is stated as the objective in the regulation? Is it stated directly? If not, what may
have been the intention?
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Problem 2) Problem does not exist/ceased to exist—The reasons for regulations are of-
ten existing problems at a certain moment. At this time, the regulation might have been
an appropriate answer to the existing problem. However, problem situations change and
accordingly regulations should be adjusted or abolished if the problem has become ir-
relevant. The regulatory review needs to include the questions, whether the underlying
problem still exists or not.

Problem 3) Regulation ineffective—A regulation might have a clear objective to solve
a specific, existing problem. However, this does not guarantee that the interventions
stated in the regulation are also the appropriate means to achieve the objective and to
solve the problem. A regulation is regarded as ineffective if the interventions outlined in
the regulation cannot achieve the objective of the regulation. The key questions for the
regulatory review are:

* What is the objective of the regulation? What is the underlying problem?
* What are the interventions outlined to achieve the objective?

* Are the interventions appropriate to achieve the objective?

* Do the interventions address the underlying problem appropriately?

Problem 4) Poor enforcement strategy—Sometimes a problem exists and the regulation
can achieve its objectives but the regulation is poorly enforced. “Good laws but poor en-
forcement” is a widespread concern.

Each regulation requires implementing and monitoring capacities. A question, which
every legislative drafter needs ask, is it realistic that a proposed intervention can be en-
forced? If not, the responsible actor should look for a more effective solution or an effec-
tive enforcement strategy. Thus, reviewers should have a careful look on the presented
options. Sometimes an intervention is not the most efficient way to implement and moni-
tor a regulation. For example, prohibitions are in most cases the most costly intervention
strategy, as it requires a high monitoring effort. The OECD has defined key determents of
compliance, which could be used as a reference point for reviewers/legislative drafters.
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Box 4: OECD Determents of Compliance

OECD DETERMENTS OF COMPLIANCE:

Spontaneous compliance dimensions (factors that affect the incidence of voluntary
compliance; that is, compliance that would occur in the absence of enforcement):

* Knowledge of rules: Target group familiarity with laws and regulations, clarity
of laws and regulations.

* Cost/benefit considerations: Material and non-material advantages and
disadvantages resulting from violating or observing regulation.

* Level of acceptance: Extent to which the target group (generally) accepts
policy, laws, and regulations.

* Normative commitment: Innate willingness or habit of target group to comply
with laws and regulations.

* Informal control: Possibility that non-compliant behavior of the target group
will be detected and disapproved of by third parties and the possibility and
severity of sanctions that might be imposed by third parties (for example,
loss of customers/contractors, loss of reputation).

Control dimensions (the influence of enforcement on compliance):

* Informal report probability: The possibility that an offence may come to light
other than during an official investigation and may be officially reported
(whistle blowing).

* Control probability: Likelihood of being subject to an administrative (paper)
or substantive (physical) audit/inspection by official authorities.

* Detection probability: Possibility of detection of an offence during an
administrative audit or substantive investigation by official authorities.

* Selectivity: The (increased) chance of control and detection as a result of risk
analysis and targeting firms, persons or areas (i.e., extent to which inspectors
succeed in checking offenders more often than those who abide by the law).

Sanctions dimensions (the influence of sanctions on compliance):

* Sanction probability: Possibility of a sanction being imposed if an offence has
been detected through controls and criminal investigation.

» Sanction severity: Severity and type of sanction and associated adverse effects
caused by imposing sanctions (for example, loss of respect and reputation).
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Problem 5) Conflict with legality principle—Legislative drafts and existing laws need to
be authorized by higher-level regulations and comply with the requirements set out by
higher-ranking law. Chapter 3, Section 1.1.5 provides a detailed step-by-step approach on
how to review the legality of legislative drafts/existing regulations.

Problem 6) Conflict with proportionality principle—Legislative drafts/existing regulations
need to strike the balance between public and private interest. Sometimes the negative
impact on affected stakeholders is not justified by the pursued public interest. Chapter
3, Section 1.1.5 provide a detailed step-by-step approach on how to review the propor-
tionality of legislative drafts.

2. The Who-What-When Approach

In this Chapter, we move one step further in our legislative cycle (see again Figure 2).
After we identified the need for legislation, mastered the statement of causes/ underlying
policy, we now prepare the first legal draft (Zero Draft). In the first two steps, we analyzed,
“Why” a law is necessary, in this step we outline “What” the draft law should be about?

The mostimportant job of a legislative drafter is to translate the policy decision outlined
in the Statement of Causes/Introduction in a legally effective statement.

Legal drafters need to know and understand what they are trying to achieve when they
write legislation. This requires technical understanding but also good style. Drafters should
write laws that are free from ambiguity, that capture the policy accurately, and that are
reasonably simple to understand, apply, and eventually amend.

Key implementation issues for drafting good legislative instruments are:

* Refer to established processes, practice, and forms;

* Build on previous analytical steps and key policy decisions;
* Define key legal terms;

* Make good style your priority, and

* Do not copy and paste.

Refer to established processes, practice and forms—One prerequisite is to follow form.
Legal drafting must follow the conventions that the legislature or Government demands
of laws, regulations, or rules. That means, for example, using the proper enacting clauses,
numbering systems, and so forth. These formalities are outlined in the attached Circular.
We provided an overview of the forms for each legislative instrument in Chapter 2.3.6,
but for your convenience included Table 2 again.
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Table 2: Formats for Legal Instruments outlined in the Circular (2013)

LEGISLATIVETYPE | PAGE IN CIRCULAR (2013)

Format for Draft Law 5

Format for amending Draft Law 12

Formats for Draft Law recommended by Government 18
Formats for Royal Kram (Promulgation) 31

Formats for Royal Decrees (specific/general) 63

Formats for Royal Decree amending a Royal Decree 69
Formats for Sub-Decrees 87

Formats for Sub-Decree amending a Sub-Decree 93
Formats for Decisions issued by the Royal Government 99
Formats for Circulars issued by the Royal Government 101
Formats for Proclamations 113

Formats for Decision issued by a Ministry 117

Formats for Circular issued by a Ministry 121

Formats for Inter-ministerial Circular 123

Build on previous analytical steps and key policy decisions such as statement of causes—
The purpose of writing the legal product is to effectively translate the key policy deci-
sion into legal text. The scope of the legal product, the overall objective, and underlying
problems have already been identified in the Statement of Causes/Introduction and pro-
vide the overall rationale. The findings in the Statement of Causes are the starting point
for developing the legal product and its instruments.

Define key terms—Key legal terms, which could be used in multiple ways and therefore
are open for interpretation, should be defined to avoid ambiguity. Do not define obvious
terms and include a glossary at the end to the legal draft. As a rule, the most important
regulations should be at the beginning, explanations at the end.

Make good style your priority—Laws are drafted to change human behavior. Therefore,
drafters should write laws in a way that it is understood by all government officials and
by as many citizens as possible. To be understood the legal draft must be free from am-
biguity, must capture the policy accurately, must be reasonably simple to understand and
apply. The law should be written in Plain Language®! to the greatest extent possible. In

41 The Plain Language Movement is an effort to eliminate unnecessarily complex language from
academia, government, law, and business. In the U.S, the Plain Writing Act of 2010, signed into law
on October 13, 2010, requires federal agencies to use plain language in every covered document
that the agency issues or substantially revises, and to train its employees in plain language. Similar
requirements are set out in Australia, see for example www.plainenglish.com.au.
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addition, the drafter must fully understand the legal subject area from both the techni-
cal and policy points of view. Details of the Plain Language movement will be outlined
in the next chapter.

Do not Copy and Paste—With the use of the internet, it is very easy to access legal texts
from other countries. This may be a valuable (additional) resource to complement your
existing understanding. However, do not just copy/paste and translate the text into Khmer.
If you do, you may not understand the key regulatory issues. Do not take short cuts and
skip analytical steps. You should understand what you are regulating and adapt it to the
specific context. What may work in one country may not work in your country.

2.1 The Approach Applied

The easiest way to approach legislative drafting is to outline a) the facts and b) the legal
consequences by asking the following question:

* Who (the legal subject) is to do What (the legal action) When (the cases and conditions)
to create a desired legal consequence (e.g. rights, privileges, obligations)?

The question also applies to the negative process:
* Who is not to do What When?

With this approach, we express in the clearest manner what the law should achieve.

The “How” material is technical/regulatory rather than legislative. The legislature de-
termines in more general terms the framework and principles on which rights, privileges,
and obligations in a law occur. The method of “How” to apply these principles should be
reserved for subordinate-legislation. This idea is also expressed in Figure 2, where the
“How” of a law outlined in a separate step.

The concept of “who-what-when” can be complemented by “where” to indicate the
location or jurisdiction.

Where to Place the Provisio? There seems to be a consensus among the Plain Language
movement, that legal drafters should not frontload legal documents with a “proviso” (=
conditions) as readers have no context in which to interpret the conditions until they
reach the end of the sentence.*? This is no problem for the legal drafter, because they
know the solution before they write. However, for general readers burying the solution
at the end of a sentence is usually not suited. Especially, when the legal instrument re-

42 1Ibid. Garner, p. 107.
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quests the reader to do (or not to do) something. Therefore, some writers on legal draft-
ing or agencies say that you should not put a conditional clause before the main verb.*3
A legislative instrument is easier to understand, if you put the clause (“Who” has to do
“What”) first, and then the conditions (“When”).

Who-Has to Do What Approach:

Clause / Required Action Condition

Shop-owners are not allowed if there is a public holiday.
to sell alcohol

If-then Approach:
The other style of writing legislation starting from the 19th century reflects the under-
standing that all cases and provisions should be stated first.** For example:

Condition Clause / Required Action

If there is a public holiday | (then) shop-owners are not allowed
(condition/provisions) to sell alcohol

How to use the one or the other style may at large depend on the language in which you
are writing. It may well be that the Khmer Language is suited better for one option than the
other. Use the style which conveys best what the subject (reader) has to do (or not to do).

EXAMPLE: WHO-WHAT-WHEN APPROACH
Increased Accidents During Public Holidays

If we go back to our previous example, we assume that introducing a regulatory ban on
selling alcohol during public holidays is the most effective and cost-efficient solution in
addressing the problem of lost lives and damaged property. This is the underlying ra-
tionale/policy for preparing our zero draft. We have to translate this policy in a legally
effective statement, by putting the who-what-when approach into words. If you want to
use the if-then style, be free to do so. Otherwise, use the following style to translate the
underlying policy into words:

Shop Owners (Who) are not allowed (legal consequence = obligation) to sell
alcohol (What) during public bolidays (When).

43 For example, Australian Government, Office of Parliamentary Council, Plain English Manual, 2003,
p.14; Anthony Watson-Brown, Defining “Plain English as an Aid to Legal Drafting, Statute Law Review
30(2), 35-96, doi: 10.1093/slt/hmp 006, 2009, Oxford University Press, p. 96; Bryan A. Garner, Legal
Writing in Plain English, A Text with Exercises, 2001, The University of Chicago Press.

44 1bid. Anthony Watson-Brown, pp. 86-89.
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2.2 Matrix with Regulatory Issues

Besides the core statement of legislative instruments, there are a number of regulatory
issues a legislative drafter needs to consider. The following matrix provides a brief over-
view of these issues.

EXAMPLE MATRIX REGULATORY ISSUES
Increased Accidents During Public Holidays

Title | Ministerial Decision to Ban the Selling of Alcohol
During Public Holidays

Scope/ | Shop Owners are not allowed to sell alcohol
Required action | during public holidays

Objective | To protect life and property of traffic participants
from drunk drivers

Exemptions | Drug stores

Validity | From October 10 until October 13, 2015

Responsibility | National Road Safety Committee (Art. 59, Law on Road Traffic)

Charges/Fees | No fees

Sanctions | Revoke business license for 1 year and penalty of 100 USD

Title—The title indicates the legal instrument and the form you have to use. As the leg-
islative instrument is only temporary, a ministerial decision is the appropriate measure.
For the form see page 132 of the Circular (2013).

Required Action/Scope—The scope indicates the regulatory core, i.e., the behavioral
change you would like to achieve. See also the Who-What-When approach. Other related
interventions can be included here, for example if shop owners can apply for a license
to sell alcohol during public holiday.

Objective—Is the rationale of the intervention. This reflects the underlying policy and
justifies the intervention.

Exemptions—Exemptions are important to address unintended negative effects, which
do not compromise the effectiveness of a regulation.

Validity—As the intervention is only temporary, the time aspect is an important issue.
For example, licenses are only valid for short period of time and have to be renewed. If
the regulation is only valid for a specific jurisdiction, it should be included here.
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Fee—No fees are required in this example. Other laws, mostly public laws, include fees
to cover expenses. If a license to sell alcohol is included, fees for processing the license
should be included.

Sanctions—Sanctions are an important aspect to ensure enforcement. Watch out for the
proportionality of sanctions. A prison sentence is most likely not proportionate. Revok-
ing a business license could be proportionate.

2.3 Structure

Structure or good design is the essence of a well drafted piece of legislation. The formats
in the Circular (2013) provide a structure and design for legislative instruments. Beyond
this very basic structure provided by the Circular (2013) general rules how to structure
a draft could be applied.

Structure serves the logic of the text and makes sure that the prime message of the
legislative text comes out clear. If the message is prohibition, then the user needs to get
this key message right away, preferably at the beginning of the draft. This aim as well
as the logical flow of the text is greatly facilitated by the structure of the legislative text.

What helps is a table of contents and descriptive headings for each article. Headings,
in particular, are intended to safe user’s time. In terms of general structure legislative
drafters should put related material together and order parts in a logical sequence.

Lord Thring formulated best practices in the prioritization or provisions within a leg-
islative text in logical order following 5 rules.®

* Distinguish between the regulatory message and its administration and place the
regulatory message at the beginning of the text;

* Simpler rules should precede the more complex rules (general before specific);

* Principal provisions should be separated from sub-ordinated provisions;

* Exceptions to the text, temporary provisions (entry into force, duration, transitional),
provisions relating to the repeal of legislation should be separated from the other
enactments and placed under a separate heading; and

* Procedure and matter of detail should be set apart.

45 S Youeng, Ch Fung and A Watson-Brown, Traditional Drafting in Common Law Jurisdiction, 1995,
16 Statute Law Review 167, 173.
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2.4 Additional Entry Point for RIA in the Actual Drafting Process

When drafting a legislative instrument, we need to further specify the application and
outline aspects such as scope, exemptions, validity, fees, sanctions, specific processes.
These are all legal actions, which need to be assessed by the working group when draft-
ing a legislative instrument. RTA can be used to mitigate unintended side effects of specific
regulatory actions or clauses which specify the application of an intervention.

Remember! In the first step, we applied RIA to develop Statement of Causes or the
underlying rationale/policy for the legislative instrument. The analytical scope was much
wider as we assessed other solutions to a problem such as non-regulatory measures. Now
the analytical scope is narrower and we assess the potential impact of specific legal ac-
tion with regards to the scope, exemptions, sanctions, processes etc.

Problem Identification—Be aware! The underlying problem we are assessing is not that
drunk drivers harm the life and property road users. We assessed this already when
developing statement of causes/policy. Re-assessing the problem in this stage is a very
common problem for new practitioners. We should look what is regulated and what is
not regulated.

* In this context, a regulation is problematic for a specific type of shop owners. For
example, there are drug stores (pharmacies), which sell alcohol for medical purposes.
The regulatory matrix already included this exemption. Nevertheless, maybe other
exemptions are necessary, for example for religious ceremonies. Another problem could
be that accidents do not occur during specific days or times. For example, stakeholder
consultations reveal that accidents mainly occur during the first day of a public holiday,
or only in a specific region. In our example, the regulation bans selling alcohol between
October 11 and October 13. This is problematic if the majority of accidents occur on
October 11. The proportionality tool will help you to identify some of these problems.
A legislative drafter has to go through the RIA process and find solutions for these
problems when specifying the legal instruments. A solution for the before mentioned
problems could be to exempt (i) pagodas to buy alcohol for religious ceremonies, and
(i) apply the rule only on the first day of the public holiday and / or (iii) only in one
region. Other important aspects in a regulation are sanctions to ensure compliance.
These sanctions can be overly brute and thus not be proportionate. Find a solution
that ensures compliance but has the least impact for those who do not comply.

Cost/Benefit Analysis—To assess the cost/benefits for each solution apply the cost/benefit
analysis. At this point we will not go through the whole RIA process again, because the
potential drafting options are too numerous. However, it is important that you know the
entry points, conduct the problem analysis correctly, and apply the tools we explained
in this stage of the process.
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3. Plain Language Movement

The Plain Language Movement is an effort to eliminate unnecessarily complex language
from academia, government, law, and business. In the U.S, the Plain Writing Act, signed

into law on October 13, 2010, requires federal agencies to use plain language in every
covered document that the agency issues or substantially revises, and to train its em-
ployees in Plain Language. Similar requirements are set out in Australia, see for example
www.plainenglish.com.au. There are a number of good references, for example, the book

“Legal Writing in Plain English” by Bryan A. Garner,*® or the guidelines by Joseph Kimble
“The Elements of Plain English”.” The following sections provide a summary of the key
concepts outlined in these two references.

“You achieve to write in Plain Language, when you use the simplest and most straight-
Jorward way of expressing an idea so your reader can understand you. To express an
idea in a concise way, you bhave to

— know your reader;

— structure your thoughts and text;

— phrase your sentences; and

— choose your words.

Know your reader—The reader is king. Design and write the document in a way that
best serves the reader. Your main goal is to convey your idea with the greatest possible
clarity. Citizens have to know what they bave to do or not to do. If your statements are
not clear, citizens may face sanctions, or worse they have to go to prison.

Structure your thought and text—Writing is structured thinking. Put related material
together. Order parts in logical sequence. Put the more important before the less im-
portant, the general before the specific, the rule before the exemption. Use informative
beadings. Make sure that each article, paragraph etc. develops the main idea through
a logical sequence of sentences: state a) then b) then c).

Phrase your sentences—Prefer short sentences. Keep subject and verb together preferably
near the beginning. Do not pile up conditions and qualifiers before the main clause.
Prefer active voice. Use parallel structure for parallel ideas. Consider using a list if the
items are complicated, whenever you bave multiple conditions, consequences, and
rules. And put the list at the end of the sentence.

Choose your words—Prefer familiar words. Avoid jargon. Explain technical terms. Omit
unnecessary words. Be concise; use “must” and not “should” or “shall”. Avoid multiple
negatives. Be consistent and use the same term throughout the document.”

46 Tbid. Bryan A. Garner.
47 Joe Kimble, The Elements of Plain Language, Michigan Bar Journal, 2002.
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Gender-Neutral Language—In the Introduction of the book, we mentioned that legisla-
tive drafters should use gender-neutral language. Linguists in Cambodia should develop
aspects of gender-neutral language, as well as plain language. At this point, we do not
have the knowledge of how these best practices would translate in the Cambodian context.

4. Wrap Up

The legislative techniques provided in this book can be used throughout the legislative
cycle. At this point, it would be repetitive to go through the remaining steps of Figure
2. The information provided can be used by all actors in the legislative cycle for refer-
ence. They should be able to assess if a proposed legislative instrument is not structured
or clearly written. They should identify conflicts with important constitutional principles
such as legality or proportionality. And they should ask questions, whether a problem
really exists or whether the approach chosen is the most effective and efficient option.

Checklist for the First Quick Review—The following checklist provides a summary for po-
tential problems in the drafting process as a starting point for a quick regulatory check.

All of the issues presented below have been explained in this book. If these issues are
still unclear, please refer to relevant section of the book.

Table 4: Checklist for Reviewing Regulations

Title | Is the purpose of the law clearly unconstitutional? Is it the
function of the state to regulate this issue?

Scope/ Required | Description of personal scope/rights: Unclear? Too narrow?
action | protection of rights: Insufficient?

Objective | Clarity? Objective of regulation not clearly stated or defined
Underlying problem: Underlying problem ceased to exist or
never existed (re-assessment of problem); Problem exists, but
regulation is not appropriate to achieve its objectives or to
solve the underlying problem (ineffectiveness);

Exemptions | Are exceptions in line with the right of equality
Should exemptions be included to ensure proportionality?

Validity | Timeframe and transitional insufficient?
Is the abrogation clause clear?

Responsibility | Are responsibilities overlapping?

Charges/Fees | Are charges and fees the real purpose of the law?

Sanctions | Are sanctions proportionate?

Delegation | Is there too much rule making power?
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Legal Assessment

1) Legality Principle: Regulation conflicts with higher ranking law?
2) Proportionality Principle: Is the negative impact on affected stakeholder justified by
the pursued public interest?

General Considerations

Clarity: Does the Law/Article include unclear terms? Are definitions not precise or miss-
ing? Is the language understandable? Is terminology consistent? Is the structure such as
Chapters/ sections of the law logical?

Closing Remarks

Drafting regulations takes teamwork. Therefore, the drafting process should be as trans-
parent as possible. And, considering the old saying, that two eyes see more than one, it
is recommended to involve stakeholders and experts at an early stage.

The book is a first step to provide a reference and basic legislative techniques. It is
a work in progress, as it does not yet provide details concerning legislative drafting in a
narrow sense as well as a practical toolbox with examples on how to apply these tools.
This is a project for a next book. However, we hope that the information in this book
provides an added value to other existing books and references.
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ANNEX 1
Circular (2013)

Enforcement of Guidelines on Procedures and Rules for
Legislative and Regulatory Drafting Processes
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Circular on the Enforcement of Guidelines on Procedures
and Rules for Legislative and Regulatory Drafting

The book includes the complete copy of the Circular (2013) in Khmer for further refer-
ence in Annex 2. This has two reasons: First, practitioners will most likely use the Khmer
formats for preparing laws and regulations. Second, the Circular needs to be further dis-
seminated and applied throughout the executive as instructed by the Prime Minister (see
also Page iii of the Circular in Annex 2). Together with the background and legislative
techniques provided in the main body of the book, we hope to further contribute to the
overall improvement of legislative drafting skills.

In addition to the Khmer version, we have translated the main chapters of the Circular
and summarized the process and procedures for drafting legislative instruments (without
the respective formats).

The following sections provide the unofficial translation of the Circular (2013) in English.

Preamble—In the past, the Royal Government noticed that all ministries/institutions in-
creased their efforts drafting laws and regulations related to their responsibility. These
draft laws and regulations were then sent sent to the Office of the Council of Ministers for
approval in Technical Working Group Meetings, Inter-ministerial Meetings, Final Review
Meetings, and Council of Ministers’ Plenary Sessions, and then have been submitted to the
Legislature, the King or Prime Minister for approval, to further strengthen the rule of law.

Meanwhile, the Royal Government observed that the formulation of draft laws and
regulations by ministries/institutions had either short comings or were inconsistent with
the legal framework. To standardize drafting process of laws and regulations, the Royal

Government issued the following procedures:

1. All ministries/institutions shall strengthen and promote Units of Legal Affairs under their
jurisdiction to draft laws and regulations and coordinate with technical departments
of their respective ministry/institution.

2. In the fourth quarter of each year, all ministries/institutions shall monitor the outcomes
of the previous laws and regulations and formulate legislative proposals for new laws
and regulations to improve enforcement and performances for the coming years. These
legislative proposals planned programs shall be submitted to the Office of the Council
of Ministers by the end of November.
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3. The Office of the Council of Ministers shall submit legislative proposals to the Council
of Ministers for review and approve the annual legislative program of the government
based on the needs for drafting laws and regulations complying with constitutional
obligations or with tasks responding to the requirements of international organizations,
which Cambodia holds their membership.

4. After acquiring approval from the Council of Ministers on the legislative program,
all ministries/institutions shall prepare their draft laws and regulations in accordance
with the Guidelines on Procedures and Rules for Legislative and Regulatory Drafting
Processes. See attachment.

After receiving this Circular, all ministries/institutions shall effectively disseminate and
enforce this circular in their competency and in a highly responsible manner.

The Circular is signed by the Prime Minister.

Table of Content—The Circular provides an outline for the process of preparing legisla-
tive instruments as well as the contents for different formats. This structure is reflected in
the Table of Contents, which includes: () the process of preparing a Zero Draft for laws
and regulations, (i) writing an Introduction or Summary Causes, (i) providing rules and
formats for laws and regulations, (iv) outlining the process of submitting the documents
to the Office of the Council of Ministers, (v) checking the documents at the Office of the
Council of Ministers, (vi) preparing the legislative instruments after approval and signa-
ture, (vii) submitting the draft law to the National Assembly, (viii) defending the draft law
in the National Assembly/Senate, (ix) amending (existing/draft) laws, (x) promulgating,
publishing, and disseminating laws.

The following provides the translation of the the table of content as well as the drafting
process.
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Introduction

Guidelines on Procedures and Rules for Legislative and Regulatory Drafting Processes
have been formulated to promote quality, effectiveness, convenience and consensus on
drafting laws and regulations of the Royal Government in Cambodia.

These guidelines have been divided into sections, according to content, which con-
sist of detailed descriptions for formulating draft laws and regulations past inconsistency.

The first part reflects each stage of essential initiatives of the ministries/institutions
— which develop draft laws and regulations with participation from civil organizations,
NGOs and the private sector — according to the actual economic, social and cultural situ-
ation and an introductory summary acts as supporting document.

The next part, which is the most important part and provides the main objective in-
troducing and describing the rules for drafting laws, regulations and formats, including
the attached sample of general ideas for the actual implementation.

The last part describes the process reviewing draft laws and regulations at the Office
of the Council of Ministers, finalizing the the draft after the Council of Ministers plenary
session, submitting the document to the National Assembly, defending the draft laws be-
fore the legislature and improving the effectiveness of laws.

These guidelines should be a compass for the technical working groups of the respec-
tive ministries/institutions to uphold the sense of responsibility, be aware of their obliga-
tions, save time, and ensure the consensus on formulating draft laws and regulations in
accordance with the Royal Government’s policy.

To ensure nationwide consensus on procedures and rules for legislative and regula-
tory drafting processes across the Kingdom of Cambodia, these guidelines are applied
as follows:

1. The Processes of Preparing the Zero Draft
of Laws and Regulations

Before the Zero Draft of laws and regulations is submitted to the Office of the Council
of Ministers, the respective ministry/institution shall delegate tasks to the Department of
Legal Affairs in the responsible ministry/institution by cooperating with technical depart-
ments in two stages:
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1.1 The First Stage of the Zero Draft

The first draft shall be written on white paper with the letterhead of the responsible min-
istry/institution by recording the following:

* Names of institutions in charge of drafting laws and relevant entities of ministries/
institutions participating in the process;

* Names of the Secretary of State, Under-secretary of State or General Director in charge
of draft follow up;

* Names of experts and titles of the document in French and/or English as reference
(if there are any);

* Names of jurists who help drafting the document;

* Phone number, fax number and/or email address of the entity and individuals in charge
of drafting the document.

For the first stage of the Zero Draft, the concerned ministry/institution shall, if necessary,
consult comprehensively with civil organizations, NGOs, and the private sector referring
to the scope of relevant social, economic and financial issues, as well as request com-
ments from relevant ministries/institutions and municipalities/provinces, and assure the
comprehensibility of the Zero Draft for the second stage of discussion.

1.2 The Second Stage of the Zero Draft

The responsible ministry/institution shall once more seek comments from relevant min-
istries/institutions and municipalities/provinces directly or indirectly involved in the first
stage of the Zero Draft and, if necessary, re-consult comprehensively with civil organi-
zations, NGOs and the private sector on technical, social, cultural, and political issues,
collect comments and responses from those institutions through letters or meetings and
summarize the results in a report, which should include the following:

* Comments from relevant ministries/institutions, municipalities/provinces and participants
of consultation meetings
* Comments from the working group, highlighting:

— All disagreements;

— Comments and concessions made by ministries/institutions, municipalities/provinces
and participants as well as disapprovals expressed by ministries/institutions and
municipalities/provinces;

* Comments from the Ministry of Economy and Finance on aspects related to expenditures
of the national budget.
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After consulting and seeking comments, the relevant ministry/institution shall revise the
first stage Zero Draft, before it becomes the second stage Zero Draft, as well as revise the
Introduction or Summary Causes, and write a report, which should be attached to the sec-
ond Zero Draft before submitting the Zero Draft to the Office of the Council of Ministers.

The following set of documents should be submitted to the Council of Ministers:

* The draft documents;

* The Introduction of the draft document to be submitted to the legislature for approval
or Summary Causes to be submitted to the King, as the Head of State, or Head of the
government for approval.

This set of documents shall be submitted to the Council of Ministers through the attached
letter signed by the Director of the concerned institution.

2. Writing the Introduction or Summary Causes

2.1 Writing the Introduction

The introduction is a document attached to draft laws and regulations to be submitted to
the legislature for approval as stipulated in Article 90 (new).

This introduction shall be clearly written, detailed and understandable, stating:

* The objectives and meanings of the draft document with a clear explanation of the
content and benefits gained from introducing the draft laws or reasons for amending
the laws and regulations;

* Reasons for drafting the laws and estimated impact;

* Contribution of the draft laws to the mandate of the Constitution, existing laws, action
plan and program policy of the government and actual situation of the nation;

* Summary of the main chapters, especially the penalty provision in the draft law.

The introduction attached to the draft document should be submitted to the Office of the
Council of Ministers for approval in technical working group meetings, inter-ministerial
meetings, final review meetings and the Council of Ministers’ plenary sessions. The in-
troduction shall be written on behalf of the concerned ministry/institution by attaching
a request letter made by the institution’s Director, and submitted to the Head of the gov-
ernment. After going through the Council of Ministers’ plenary sessions, the concerned
ministry/institution shall revise the introduction writing on behalf of the Head of the gov-
ernment and note the date when the draft document has been reviewed by the Council
of Ministers’ plenary session. It shall then prepare a letter to request the signature of the
Head of government and submit it to the President of the National Assembly.
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2.2 Writing the Summary Causes

Summary causes shall be attached to the draft Royal Decree to be submitted for approval
from the King and the draft laws to be approved by the Head of the government.

Summary causes shall be clearly written, detailed and understandable, stating:

* Causes led to formulating this document or amending laws currently in force, and their
negative and positive impacts on the economy and society;
* The main content of the document.

Summary causes, which shall be attached to the draft Royal Decree, shall be signed by
the Head of the government before summiting the document to the King or Acting Head
of State in the form of a request letter by the government with the acronym “R.L.”. Sum-
mary causes to be attached with regulations shall be signed by the Director of the con-
cerned institution and summit to Head of the government.

Summary Causes on Appointment shall explain brief reasons of the objectives which re-
quire the request for an appointment and the following documents:

* Request from concerned ministry/institution with a statement specifying the needs
for an appointment, vacancy of the position, capacity, experience and qualification of
civil servants to be appointed;

3. Rules for writing contents and format of draft laws
and regulations
3.1 Rules for writing contents

Draft laws and regulations shall be written as follows:

3.1.1 LETTERHEAD

The letterhead shall clearly and adequately include the title of the draft law. If this docu-
ment is to be amended, the title of amendment shall be mentioned.

3.1.2 PREAMBLE
The Preamble Shall:

* Fully consist of number, date and title of regulations used as reference and shall not
use a period at the end of the phrase;
* Only directly refer to relevant regulations which do not have a lower hierarchy.
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3.1.3 CONTENT OF THE DOCUMENT

The content of the document shall clearly stipulate the content and use clear and con-
cise words which are legal terms and words that do not create room for interpretation.
Therefore, we shall:

* Use technical words stipulated in the laws and books published by the educational
sector or technical words from the Academy Committee, which is in charge of the legal
terms or words approved by the National Council for Khmer Language and promulgated
by the government. In writing, words shall be based on the dictionary of the Academy
Committee which is in charge of legal terms or Khmer Dictionary version 5 published
by the Buddhist Institute;

* Avoid using Bali Sanskrit or foreign words as much as possible;

* Do not use the word “will” before verbs;

* Do not insert references in footnotes;

* Write short sentences with sufficient meaning, appropriately spaced and punctuated,

* Use the word “such as” for describing infinite lists instead of the word “etc.”;

* Do not draw a line below the titles of chapters, sections, sub-sections, articles and
clauses as well as the whole content of the law. Instead, use bold letters for names or
acronyms for names of institutions and national days;

* Write the title of draft documents in a bigger font than the title of a “Chapter”, bigger
font for “Chapter” than the title of a “Section”, bigger font for “Sections” than the title of
“Sub-section/sub-chapter.” The titles of Laws, Royal Kram, Royal Decree, Sub-decree,
Decision, Prakas, Circular, shall be bold as well as and the parts, chapters, sections,
sub-sections, articles and clauses. shall be bold,;

* Write Cambodian numbers first, followed by writing letters in bracket about the number
of content of the document, except the number of the part, chapter, section, sub-section
or sub-chapter, article, clause, paragraph; these shall be written in black bold letters;

* Do not write the names of concerned persons in the Royal Decree on Organization and
Functioning of National Councils and Authorities or in the Sub-Decree on Organization
and Functioning of National Committees, but put positions/titles and roles of the
relevant ministries/institutions’ representatives. The appointment of concerned persons
shall be made by Decision of the Royal Government except the appointment made by
a Royal Decree or Sub-Decree;

* Mention names, ID (if there is any), hierarchy, level, category, positions of the concerned
persons by writing the names correctly in Khmer language for the appointment of
civil servants in the framework of public functions. If new civil servants replace civil
servants, who have completed their duty, drafters shall additionally stipulate the
following: “replacement of H.E....(name)”, who receives new tasks (or for other reasons)
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and shall set forth maintaining or ending current duties of concerned persons who are
receiving new appointments in a Royal Decree, Sub-decree, Decision of the government
or Prakas of a Ministry on Appointment, Transfer or Ending of Tasks;

* Use the term “Article” for Kram, Laws, Royal Decree and Sub-Decree and the term
“clause” for Decisions of the Royal Government, Prakas, and Decisions of respective
Ministries;

* In case the law is attached in the annex stipulate the annex number, the paragraph,
number...the Royal Decree number..., dated... on (title) or Sub-Decree number...,
dated... on (title).

3.2 Formats for Laws and regulations:

The next 130 pages provide very specific formats for different types of legislative instru-
ments as outlined in the Table of Content.

(not included in summary)

4 Submission of Documents to the Office of
the Council of Ministers

The responsible ministries/institutions shall prepare a draft document and attach the draft
law, the Royal Decree, the Sub-Decree, Proclamation or other legal instruments to be ap-
proved by the Council of Ministers and submit it to the Office of the Council of Ministers
(Secretary General of the Royal Government).

4.1 Proposed Law Submitted to the Royal Government
for Recommendation

The Committee of the Senate/National Assembly can request the Royal government to
comment on a proposed law and ask for recommendations. In this case, the Ministry of
National Assembly-Senate Relations and Inspection should coordinate with the legisla-
tive body and send the draft law to the Office of the Council of Ministers and request the
Royal Government to review the draft and provide recommendations. The letter should
be send through a forwarded letter signed by the head of the institution.

Upon receipt of the forwarded letter, the Office of the Council of Ministers sends the
proposed law to the responsible technical ministry/institution for review and providing
recommendations.
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The technical ministry/institution shall review and discuss the draft in respect of its own
competence and technical experience and offer constructive suggestions to the Council
of Ministers, attached with:

* A forwarding letter of the ministry/institution signed by the head of the institution;

* A report on the explanation/interpretation of revised points/articles made by the ministry/
institution, with a table of comparison between the original provision in the proposed
law and new proposed revision as determined by a paragraph of point No. 3.2.3
mentioning the Sample of the Governmental Recommendation on the Proposed Law.

4.2 Draft Law on Annual Financial Management

Draft laws on finance shall thoroughly and clearly refer to the Law on Monetary Man-
agement and Financial System and shall comply with the procedures as stated in Article
39 of the Law on Public Financial System promulgated through the Royal Kram No. NS/
RKM/0508/016 dated May 13, 2008.

4.3 Draft Laws Governing the Judiciary

Pursuant to Article 10 of the Law on the Arrangement and Functioning of the Supreme
Council of Magistracy, the proposed law related to the arrangement and functioning of
the court shall be submitted to the Supreme Council of Magistracy for necessary recom-
mendation.

The Supreme Council of Magistracy shall offer its recommendation within 30 days from
the date of receipt of the proposed law/draft law from the Minister of Justice. In case of
urgency, the number of days can be reduced to 10 days.

5 Checking Documents at the Office of
the Council of Ministers

A set of documents of the draft law or other regulations, which the office of documenta-
tion of the Administrative Department of the Council of Ministers received, shall be sent
to the Secretary General of the Royal Government.

The Secretary General of the Royal Government checks the documents and informs
about its receipt. If the documents are not properly prepared and/or miss some points,
the Secretary General of the Royal Government shall inform the concerned ministry/
institution to complete the documents. The draft law and other regulations, which the
Secretary General of the Royal Government received, shall be submitted to the techni-
cal meeting, inter-ministerial meeting, final review meeting and plenary session of the
Council of Ministers.
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5.1 Checking by the Technical Meeting

The technical meeting chaired by the representative of the Council of Jurists and the Eco-
nomic, Social and Cultural Council should be attended by representatives of concerned
ministries/institutions and relevant technical departments to discuss and exchange ideas
of political, legal, economic, social and cultural issues, offering additional perspectives,
views, information, causes and effects and improve the overall format and understanding
as well as technical terms and spelling.

After the technical meeting reviewed the draft document, the Secretary General of the
Royal Government shall submit the draft document to the inter-ministerial meeting. If the
technical meeting advises the responsible ministry/institution to revise the draft document
the responsible ministry/institution shall revise it in accordance with the recommendation
outlined in the decision of the meeting in order and re-submit to the technical meeting.

5.2 Checking by the Inter-Ministerial Meeting

The Secretary General/First Under Secretary General of the Royal Government and the
State Secretary as co-chairmen chairs the inter-ministerial meeting, which shall be attended
by representatives of ministries/institutions and relevant technical departments to discuss
issues regarding the coordination of duties, inspection, and other inter-sectoral responsi-
bilities. This meeting should provide additional recommendation to improve consistency
and to complete the draft. The Ministry of Justice should re-check the chapters/articles
concerning penalties and co-ordinate with the concerned ministry/institution, which then
shall submit the draft document to the Secretary General of the Royal Government to be
considered in the final review meeting.

5.3 Checking by Final Review Meeting

After the draft document passed through the inter-ministerial meeting, the Secretary Gen-
eral of the Royal Government shall submit the draft to the plenary session of the Council
of Ministers for final review and completion.

5.4 Checking by the Plenary Session of the Council of Ministers

The plenary session of the Council of Ministers shall be presided by the Prime Minister/
acting Prime Minister to discuss and decide on the draft law and other regulations pro-
posed by the ministry/institution.
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After the discussion in the plenary session of the Council of Ministers the concerned
ministries/institutions shall revise the draft law/other regulations in accordance with the
notice of the plenary session of the Council of Ministers. The revised draft law shall be
submitted to the Secretary General of the Royal Government and then further processed
according to the procedures for each draft law.

5.5 Checking and Providing Recommendation by the Royal Government
on the Proposed Law

After receipt of the recommendations from the technical ministry/institution, the Secre-
tary General shall:

* Submit the proposed law to the technical meeting, inter-ministerial meeting, final
review meeting and plenary session of the Council of Ministers.

6. Preparation of Draft Laws and Regulations
after Approval and Signature

Specific procedures depend on the type of legislative instruments; they have to be fol-
lowed before draft laws and regulations are submitted to the President of the National
Assembly, the King, or the Head of Government.

6.1 Draft Law

The responsible ministry or institution should obtain the soft copy of the draft law and
cooperate with the Secretariat General of the Council of Jurists to make the necessary
revisions according to the comments made in the plenary session of the Council of Min-
isters. After that, the Secretariat General of the Council of Jurists prepares a proposal let-
ter in the name of the Head of Government and sends it to the President of the National
Assembly with the request to review and approve the draft law/support documents and
submit those documents to the parliament. The draft law on the National Budget should
be submitted to the chairman/woman of the National Audit Authority together with the
report about the result of the Council of Ministry, which had been submitted to the Na-
tional Assembly.

6.2 Formats for Royal Decree

This section in the Circular outlines different formats for Royal Decree types.
(not included in summary)
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6.3 Formats for Sub-Decrees

This section in the Circular outlines different formats for Sub-Decree types.
(not included in summary)

7.Submission of Legislative Documents to the National Assembly

After the draft law has been approved by the Council of Ministers, the Secretary General of
the Council of Jurists submits it to the National Assembly with the following attachments:

* A proposal letter of the Head of the Royal Government to the President of the National
Assembly;

» Statement of Causes, which indicates the goal and interests of the preparation of the
drafting article;

* Articles reviewed by the decision of the plenary session of the Council of Ministers.

Specifics apply for the Law on the Annual Budget.

8. Obligations to Defend Legislative Drafts in the
National Assembly and the Senate

Normally, the Royal Government assigns the head of responsible government institution
to defend the draft law in the National Assembly and the Senate. If the head of the insti-
tution is on a mission abroad the acting chairman of the institution will be assigned to
defend on behalf of the chairman as determined by the National Assembly and the Senate.

The Chairman of the institution who is on his/her mission inside the country and
receives an invitation from the National Assembly/Senate requesting to defend the draft
law, must immediately discontinue his/her mission and is obliged to give defense of the
draft laws as determined by the National Assembly and the Senate. If the chairman of the
concerned institution is unable to attend due to personal reasons, a vice-chairman shall
be delegated to join the legal drafting process.
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9. Procedures and Rules for Law Amendment
and Legislative Draft

9.1. Amending Existing Laws

Concerned ministries/institutions can request amendments to existing laws if laws cannot
be put into place or might harm the stability of the society. Procedures amending laws
must follow the same process as drafting a law.

9.2. Amending Draft Laws in the Plenary Session
of the National Assembly

During the discussion of the draft law in the National Assembly, the Royal Government
can send a letter to the National Assembly requesting to correct the content of legislative
drafts in depth or assign the task to the concerned institutions to communicate on cor-
rection points that need to be made. This intervention is possible unless there is a prior
agreement from the Council of Ministers or head of the Royal Government.

9.3. Amending Draft Laws in a Competent Commission
of the National Assembly

The chairman of the institution or representative can assist to correct the draft laws with
regards to writing and spelling mistakes. For in-depth modifications on the content of
the legislative draft of the ministry, the concerned institutions of the ministry or of the
National Assembly must ask for consent once more from the Council of Ministers or from
the Head of Royal Government again.

10. Promulgation, Publication, Dissemination

After the draft law passed the National Assembly and the Senate, the Secretariat General
of Council of Jurists must prepare a draft Royal Krom in the name of the head of the
Royal Government for the King’s signature. The letter shall include:

* Letter from the head of the Royal Government to present to the King for his royal
highness’s signature;

* Draft of Royal Krom signed by the concerned institution and the Prime Minister and
the attached law.
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A law promulgated by the King will come into effect within 10 days in Phnom Penh and
within 20 days country wide after the day the King signed the law. In case of emergency
declaration, the law will come into effect immediately. After this, the General Secretariat
of the Royal Government must prepare and sign the law for publication.

The Council of Jurists shall review laws and regulations in terms of content and format
before they are published in the Royal Gazette. After the review, the Council of Jurists
shall send laws/regulations to the General Department of the Royal Government for fur-
ther review, approval, and signature before publication in the Royal Gazette. The General
Department of the Royal Government is responsible for the Royal Gazette and computer
services and is required to register laws/regulations in the Royal Gazette and disseminate
them in accordance to the need of ministries and request of institutions.

Concerned ministries and institutions can make copies of registered laws/regulations
for further dissemination. Published laws and regulations can be translated in a foreign
language with the approval of the Council of Jurists.
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