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Facts &  
Findings

 › National supreme courts and the European Court of 
Justice (ECJ) are in conflict regarding the final word in 
EU law related questions.

 › A solution-oriented dialogue between the courts is 
necessary for conflict resolution, de-escalation and 
ultimately strengthening the legal order.

 › A reverse preliminary reference, in which the ECJ 
refers questions sensitive to national identity to sup-
reme courts and the obligation to hear affected EU 
institutions in national proceedings are conceivable 
options to strengthen the dialogue normatively. 

 › The case law of the Federal Constitutional Court of 
Germany (FCC) was selectively taken out of context in 
Poland and Hungary to give their euro-critical approa-
ches more legitimacy.

 › The FCC’s latest ruling on the ratification act regarding 
NextGenerationEU is fortunate in view of its impact 
on euro-critical supreme courts, as it counteracts a 
weakening of the European legal order.
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Introduction

The ECJ was founded 71 years ago and thus laid a foundation for the European legal order. It 
shaped the evolution of European law with fundamental decisions, which had an impact on 
the national of the member states and raised new questions about the relationship between 
the two legal orders.2 Since then, legal scholars have grappled with the question of supre-
macy of the legal orders and the courts’ right of final decision.3 It is generally recognized that 
EU law takes precedence to ensure uniform application of the law in all Member States.4 
However, the question of whether and to what extent exceptions — which national supreme 
courts of most Member States reserve — exist, still has potential for dispute. This results 
from the dualistic nature of EU member states’ legal systems: The supreme courts argue 
that the Constitutions, which grant EU law entry into the national legal order, simultaneously 
limit its effect.5 

According to the FCC, three categories of integration limits and associated constitutional 
review are to be distinguished:

 › The fundamental rights review: The FCC reserves the right to review legal acts of the EU 
in view of constitutional fundamental rights if an equivalent protection of fundamental 
rights is no longer guaranteed at EU level.6

 › The ultra vires review: If a measure exceeds the transferred competences “resulting 
in a structurally significant shift in the division of competences to the detriment of the 
Member States”, it will be assessed ultra vires7 by the FCC. Those measures would not 
be democratically legitimized and would thus not be legally binding within the Federal 
Republic of Germany.8

 › The identity review: The FCC ensures that measures of EU institutions preserve the 
“inviolable core of the constitutional identity”.9 According to Article 79 (3) of the German 
Basic Law, certain contents of the constitutional order, such as respect for human dig-
nity according to Article 1 of the Basic Law, are unchangeable. 

In the jurisprudence of other Member States, these partly overlap: For example, consti-
tutional identity and exceeding competence are sometimes spoken of simultaneously, 
which suggests that the violation of constitutional identity is understood as a special kind 
of exceeding competence.10 Therefore, different kinds of supreme court conflicts will be 
discussed in the following to provide an overview of judicial conflicts between national 
supreme courts and the ECJ.
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The Ultra Vires decisions: Holubec and Ajos

In 2012, the Czech Constitutional Court handed down an ultra vires decision for the first 
time.11 It rejected the applicability of an EU directive due to overriding contractual agree-
ments and historical peculiarities based on the division of former Czechoslovakia. It thus 
defied the ECJ, which had previously found the relevant national provision to be contrary 
to EU law.12 The Constitutional Court’s approach is interesting: it asked the ECJ to be heard 
in the preliminary ruling proceeding initiated by the Czech Supreme Administrative Court 
through an amicus curiae letter.13 The ECJ refused this request with reference to non-partici-
pation of third parties according to the ECJ Statute. In its decision, the Constitutional Court 
criticised the rejection by the ECJ, thereby giving rise to the presumption that as a result 
it was less willing to compromise in the Holubec case, leading to the confrontational ultra 
vires decision.14 

A few years later in 2016, the Danish Supreme Court issued a ruling in which it rejected the 
applicability of the principle of equal treatment in EU law in civil relations.15 It thus did not 
recognise the third-party effect of the principle which follows from ECJ case law.16 According 
to the Danish Supreme Court, the third-party effect of the principle of equal treatment is not 
being directly inferred from the Treaties and leads to it not being covered by Denmark’s Act 
of Accession. It could therefore not have binding effect over constitutional law.17 

Denying legal effect to an ECJ decision may constitute a violation of the primacy of EU law. 
The Commission can react with an infringement proceeding against the Member State under 
Article 258 TFEU. If the conflict is not settled, the ECJ can order the Member State to pay a 
penalty.18 In both cases mentioned, however, no such proceedings have taken place.19 

The successful dialogue: Melloni and Tarrico

The Spanish Constitutional Court avoided a similar confrontation in the Melloni case.20 The 
Spanish Constitution precluded the extradition of a person convicted in absentia, providing 
a higher standard of protection than the European Arrest Warrant Directive and the EU 
Charter of Fundamental Rights. The ECJ ruled that divergent standards were inadmissible for 
the sake of legal certainty and the uniform application of EU law.21 Therefore, the Constitutio-
nal Court ultimately followed the ECJ’s guidelines and interpreted its constitutional values in 
accordance with EU law.22 

Another prominent example of a positive conflict outcome is the Italian Taricco saga.23 Italy’s 
constitutional values were opposed to the ECJ’s interpretation of criminal prosecution in tax 
matters. Although the court did not follow the ECJ’s guidance, it turned to it a second time 
and made its concerns clear.24 In doing so, it gave the ECJ the opportunity to address the 
constitutional issues and find a compromise that took into account Italian constitutional 
values without causing a rift between the courts.

These two cases are the results of successful judicial dialogue, mutual respect, and the wil-
lingness to compromise, which is necessary to resolve conflicts. They are thus examples of 
respect for the principle of loyal cooperation as laid down in the treaties.25 
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Recent resistance tendencies

The most prominent conflict in recent times occurred between the Polish Constitutional Tri-
bunal and the ECJ. The Constitutional Tribunal ruled in October 2021 that EU law was partly 
inconsistent with the Polish constitution.26 This ruling is a reaction to the ECJ case law on the 
rule-of-law crisis regarding the Polish judicial reforms since 2017.27 According to the Consti-
tutional Tribunal, Article 4 (3) and Article 19 (1) TEU are inconsistent with the Polish Constitu-
tion insofar as their interpretation by the ECJ “enters a new stage”28 of European integration, 
endangering Poland’s sovereignty.29 By calling the ECJ’s rulings an attack on sovereignty and 
“progressive activism” the Tribunal takes a strongly confrontational stance.30 It might not be 
the first court to oppose an ECJ decision. However, the reasoning in this case seems to be 
politically motivated.

The cross-border impact of the FCC

Constitutional courts often refer to each other when it comes to the limits of the influence 
of Union law. This is problematic, however, when statements are adopted selectively and 
without context.

As an example, the Hungarian Constitutional Court has adopted statements by the FCC on 
constitutional identity, without placing them in their own national context.31 The Hungarian 
Constitution does not contain an eternity clause comparable to Article 79 (3) of the German 
Basic Law, which makes the derivation of constitutional identity difficult to understand due 
to the lack of a link to the wording of the constitution.32 Moreover, the new Hungarian consti-
tution only came into force in 2011 and thus after Hungary’s accession to the EU.33 

The Czech Constitutional Court also referred to the FCC in its ultra vires decision. But it disre-
garded the limitations from the FCC’s Honeywell decision, according to which the ECJ must be 
given the opportunity to make a statement before ruling an ultra vires decision34 It conse-
quently did not refer the Holubec case to the ECJ in a preliminary ruling procedure.35

Furthermore, the Polish Constitutional Tribunal referred to the FCC’s ultra vires decision of 
May 2020.36 In its decision the FCC stated that the ECJ had exceeded the limits of its man-
date in the Weiss case, which concerned the European Central Bank’s public sector purchase 
programme and its compatibility with EU law.37 According to the FCC, the ECJ’s control and 
interpretation in this regard was “not comprehensible and must thus be considered arbitra-
ry”.38 The FCC was accused of having set a dangerous precedent, which could be followed by 
Eurosceptic courts in the time of the rule-of-law crisis.39 

However, the German and the Polish case are not comparable due to the following points:

 › The FCC emphasises that the cooperative relationship between the ECJ and the national 
courts must be preserved, especially via the dialogue in the preliminary ruling proce-
dure.40 However, the Polish Constitutional Tribunal took a confrontational course and 
threatened the ECJ to not cooperate in the future.41 

 › While the German integration limits can be traced back to principles of democracy, it seems 
that the Polish Constitutional Tribunal’s reasoning regarding sovereignty is self-serving.

 › Due to the intertwining of the judiciary and the government in Poland because of the 
judicial reforms, it cannot be excluded that the Constitutional Tribunal pursues a politi-
cal agenda and acts as an extended arm of the Minister in Justice.42
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Nevertheless, it was not surprising that the FCC’s ruling was used by Eurosceptic courts. The 
courts have become a site of conflict for Eurosceptic politics over the years. Moreover, the 
international influence of the FCC and the ruling’s cross-border impact, was already known 
after the Solange and Lisbon decisions.43 It is therefore positive that the FCC restrained itself 
in the exercise of another ultra vires review in its decision regarding NextGenerationEU.44 It 
limited itself to the examination of the obviousness of exceeding powers, which averted a 
further conflict and the weakening of the European legal order.

Classification and outlook

The Czech and the Danish rulings dealt with the accusation of exceeding competences but 
did not have a focus on questions of identity or sovereignty. Nor does the impression arise 
that they resulted from a process of a political secession.

A different perception arises when looking at the recent rulings in Poland and Hungary. 
Especially in recent years, it seems as if the FCC’s case law is being seen as a shield to lend 
more legitimacy to Euro-critical statements. Furthermore, the reasoning regarding constitu-
tional identity is used to declare national jurisprudence and legislation untouchable. Some-
times it is questionable whether it is a matter of identity – as in Hungary, where the Consti-
tutional Court ruled that EU law requirements for the admission of migrants, conflicts with 
human dignity and thus Hungary’s constitutional identity.45

Looking at the various conflicts, solution-oriented judicial dialogue has proven to be the only 
means of conflict resolution, de-escalation and ultimately strengthening the legal order. The 
ECJ could proactively seek dialogue by introducing a reverse preliminary reference proce-
dure to the national supreme courts when questions of national identity according to Article 
4 (2) TEU arise.46 National supreme courts could be offered an opportunity to be heard as 
an uninvolved party by amending the ECJ Statute.47 This could have prevented the first ultra 
vires ruling Holubec. It would signalise that it respects the national courts’ concerns. On 
the other hand, national procedures should be supplemented with the obligation to hear 
affected EU institutions.48 To prevent future conflicts, the judicial dialogue should thus be 
concretised and normatively established.49 In addition, national supreme courts must refer 
remaining questions to the ECJ in another preliminary ruling procedure, if necessary, to 
work towards an agreement. This follows from Article 267 TFEU and has proven itself in the 
Taricco case, which other courts should follow, too.50

To counteract mistrust,51 the ECJ is advised to be show sensitivity towards the concerns of 
national supreme courts on questions of competence and national identity.52 However, 
national supreme courts should refrain from weakening the ECJ’s authority. Besides Poland 
and Hungary, Romania has also recently attracted attention with their constitutional court’s 
euro-critical stances.53 Yet, Eurocritical nationalist aspirations have proven themselves to 
be damaging to the European community and the country itself. The Polish rule-of-law 
crisis had a side effect on inter-state judicial cooperation as extraditions under the Euro-
pean Arrest Warrant to Poland have been partially suspended due to rule of law concerns.54 
Ultimately, the ECJ should be seen less as a threat to sovereignty than as another supporting 
pillar for legal certainty within the legal orders.
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