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The “Rule of Law” as a Require-
ment for EU Accession 

SPEECH BY DR. STEFANIE RICARDA ROOS, DIRECTOR OF RULE OF LAW PRO-

GRAM SOUTH EAST EUROPE KONRAD-ADENAUER-FOUNDATION – IN ROMANIA 

Dear Professor Giosan, 

Esteemed colleagues, 

Distinguished guests, 

Ladies and Gentlemen! 

It is an honor and a privilege to have been 

asked to deliver an opening speech today, 

and I wish to express my sincere thanks 

to the organizers for having invited me. 

“RULE OF LAW”: MEMBERSHIP CRITERIA 

FOR EU ACCESSION 

The guarantee of the “rule of law” is – as I 

am sure all of you know – one of the criteria 

for accession to the European Union (EU). 

The EU defined the accession criteria at the 

Copenhagen European Council in 1993 

where the Council stated that “accession will 

take place as soon as an associated country 

is able to assume the obligations of mem-

bership by satisfying the economic and po-

litical conditions required.”1

At the same time, the European Council 

specifically defined the membership criteria 

(“Copenhagen Criteria”). The so-called “Co-

penhagen Criteria” require that the candi-

date country must have achieved, among 

other things, “stability of institutions guar-

anteeing democracy, the rule of law, human 

rights and respect for and protection of mi-

norities.” 

 

                                                    

1 See http://ec.europa.eu/cgi-bin/etal.pl - Eu-
ropean Commission – Enlargement – Accession 
Criteria. 

Romania, in its current constitution, con-

fesses to the “rule of law” as a “state princi-

ple”. Art. 1 Para. 3 of the Romanian Consti-

tution states: 

“Romania is a democratic and social State 

governed by the rule of law, in which hu-

man dignity, the citizens’ rights and free-

doms, the free development of human per-

sonality, justice and political pluralism rep-

resent supreme values and shall be guaran-

teed.“2

Last week, I attended a meeting of Roma-

nian Magistrates here in Bucharest, during 

which one of the participants commented 

that in Romania, the “rule of law” or “stat 

de drept” did not exist yet. 

The purpose of my speech is not to assess 

the validity of this statement. Rather, I 

would like to take you one step further 

back, and ask what “rule of law” or “stat de 

drept” actually means. What requirements 

does a state need to fulfill in order to be 

rightfully called a state based on the “rule of 

law”, or “stat de drept”? The Romanian 

Constitution, besides in Article 1, explicitly 

mentions “rule of law” in only one other ar-

ticle (i.e. Art. 37 Para. 2). Yet, it does not 

define “rule of law”.3 The answer must, 

therefore, be found somewhere else. 

 

2 http://domino.kappa.ro/guvern/constitutia-
e.html.  
3 Art. 37 Para. 2 of the Romanian Constitution 
reads: Any political parties or organizations 
which, by their aims or activity, militate 
against political pluralism, the principles of a 

http://domino.kappa.ro/guvern/constitutia-e.html
http://domino.kappa.ro/guvern/constitutia-e.html
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A precise definition of the term “rule of law” 

does not exist. Rather, its meaning can vary 

between different nations and legal tradi-

tions. Generally speaking, “rule of law” can 

be understood as 

• a legal-political regime 

• under which the law restrains the 

state and its authorities – legisla-

tion, executive authority and judi-

ciary – by promoting certain liber-

ties and creating order and pre-

dictability regarding how a country 

functions. 

In the most basic sense, the “rule of law” is 

a system that attempts to protect the rights 

of citizens from arbitrary and abusive use of 

government power. Over the next few min-

utes, I would like to try to provide you with 

a more thorough definition of the concept of 

the “rule of law”. It goes without saying that 

for reasons of time restraint, I can only 

touch upon some basic principles of the 

“rule of law”, and their implications for state 

practice. 

TRADITIONAL UNDERSTANDING OF THE 

CONCEPT OF “RULE OF LAW” 

The traditional understanding of the concept 

of “rule of law” is a formal understanding 

where the rule of law requirements are ful-

filled if the administration, i.e. the execu-

tive, is bound by law, and acts in accor-

dance with the positive law. According to 

this formalistic approach to “rule of law”, 

the substance of such law does not play a 

role. What is decisive is that the law and 

rules in force are observed and adhered to 

by the state powers. The formal under-

standing of the “rule of law” has to be seen 

in light of the context of its development: In 

the 19th Century, when the concept of “rule 

of law” was developed, the primary purpose 

was to subordinate the executive power of 

the King and the Executive to the Parlia-

ment, which is controlled by the people. The 

underlying assumption was that a formally 

 

State governed by the rule of law, or against 
the sovereignty, integrity or independence of 
Romania shall be unconstitutional. 

correct law passed by the Parliament, which 

is the democratically elected representative 

of the people, could not be void. History 

did, however, prove us wrong. Most obvi-

ously, the German history of the early 20th 

Century has shown that Acts of Parliament 

as well as administrative and judicial acts 

can be quite disadvantageous to the people, 

and they can, in some cases, constitute a 

grave breach of fundamental human rights. 

The lesson learned was that a purely posi-

tivist understanding of laws, and, therefore, 

a purely formalistic understanding of the 

concept of “rule of law”, was to be avoided. 

As a consequence, the concept of “rule of 

law” was given a substantive meaning in 

addition to the formal one: For a govern-

ment action to be categorized as being in 

accordance with the “rule of law”, the laws 

in place must fulfill certain minimum re-

quirements. These requirements are first 

and foremost the respect for fundamental 

rights enshrined in the Constitution. 

BASIC ELEMENTS AND PREREQUISITES OF 

A “RECHTSSTAAT” 

Furthermore, for a state to be called a “rule 

of law” state, basic elements and institu-

tions must be in place. These can be sum-

marized as follows: 

• Separation of Powers 

• Legality of Administration, in par-

ticular the principle of legal cer-

tainty and unity, part of which are: 

the Principle of Certainty and Clar-

ity of legal rules, the Principle of 

Reliability, the Prohibition of Retro-

active Acts, and the Principle of 

Proportionality and last, but not 

least, 

• the Guarantee of Fundamental 

Rights and Freedoms and Equality 

before the Law: Legal protection, 

Independence of the Judiciary, and 

a legally determined judge. 

Allow me to go into further detail with re-

gard to some of these principles which are 

most relevant for Romanians EU-integration 

process. 
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Separation of Powers 

I begin with the “separation of powers”-

principle. 

I have said earlier that “rule of law” means 

the subordination of state authorities under 

the law. This requires that those state or-

gans which are subordinate to the law do 

not, at the same time, make the law. If this 

scenario exists, then it would follow that a 

standard or measurement against which the 

legality of state action could be measured 

would no exist. Thus, the “rule of law” pre-

supposes a separation of power, i.e. the 

legislative, executive, and judicial power 

need to be separated from each other. 

Legislative and executive powers are, how-

ever, not entirely separated: In the real life 

of a Parliamentarian Democracy as it has 

been developed in Great Britain and intro-

duced in Germany, for example, the per-

sonal lines between executive and legisla-

tive power, i.e. between the Government 

and the Parliament, are not always entirely 

clear, for Members of the Government can 

at the same time be Members of Parlia-

ment. This is often the case in Germany. 

The Chancellor and the Ministers are at the 

same time Parliamentarians. But the per-

sonnel fusion ends at this point. 

It is prohibited by law for a Member of Par-

liament to serve at the same time as a civil 

servant, i.e. as part of the administration: 

The status of civil servant is suspended as 

long as the person is a Member of Parlia-

ment. Another example which shows that 

there is no absolute separation between the 

executive and the legislative power is that 

the executive is able to introduce legislative 

initiatives and set executive orders, if it has 

been authorized by the legislature. Legisla-

tion by the executive should, however, in a 

Parliamentary Democracy, be the exception 

rather than the rule. The same holds true 

for legislative changes; the responsibility for 

which should primarily lie with the parlia-

ment which represents the people, rather 

than with the executive. (Example: Recent 

practice in Romania of changing legislation 

substantially through emergency ordinances 

in order to favor the government.) 

The separation of powers is particularly 

strict with regard to the judiciary: Any per-

sonal and functional interaction is strictly 

forbidden. The independence of the judici-

ary is of fundamental importance for the 

guarantee of the “rule of law”. 

Therefore, one of the primary accession and 

monitoring criteria in the countries of South 

East Europe was, and still remains, the 

guaranteeing of an independent and impar-

tial judiciary. 

The experience in the two new EU-member 

countries, Bulgaria and Romania, has shown 

that it can be rather difficult in former to-

talitarian or authoritarian states to guaran-

tee an independent and impartial judiciary: 

The Romanian Ministry of Justice, for exam-

ple, has for the past decade been criticized 

by the European Commission for disregard-

ing the separation of powers and interfering 

with the Judiciary. In preparing for EU ac-

cession, much progress has been made in 

Romania with regard to assuring a strict 

separation of powers, and reducing the a-

forementioned interference.4

The effective protection of an independent 

judiciary does, however, remain as one of 

the benchmarks of the EU monitoring for 

Bulgaria and Romania even after accession. 

There are currently various challenges re-

garding effectively guaranteeing an inde-

pendent judiciary. They stem both from the 

Executive and from the Judiciary itself. You 

read about them in the newspapers of the 

country almost every day. One often less 

mentioned challenge is how judges them-

selves understand the concept of “inde-

pendence of the judiciary”: Independence is 

still often seen as a privilege of judges, 

rather than as a privilege and right of citi-

zens in a democratic state based on the rule 

of the law: Courts and judges only adminis-

ter this privilege for the society and its 

members. 

 

4 One such reform measure was the amend-
ment of the Romanian Constitution in 2003 
through which the Superior Council of the Mag-
istracy (Consiliul Superior al Magistraturii – 
CSM) has been officially declared as the body 
responsible for guaranteeing the independence 
of the judiciary. 
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Legality of Administration 

The principle of “separation of powers” as 

far as the relationship between the legisla-

tive and executive power is concerned, has 

been manifested through various principles 

which more or less all belong to the princi-

ple of “Legality of Administration”, in par-

ticular the Principle of Legal Certainty and 

Unity. 

The Principle of Certainty and Clarity 

The duty of the legislator to create laws in a 

way that are sufficiently clear and precise, 

is one of the fundamental principles of the 

“rule of law”. On the one hand, this duty 

serves the principle of separation of powers, 

for the following reason: The less precise 

and clear a law is, the more freedom it 

gives to the law-implementing and law-

applying executive and judiciary, respec-

tively, to give the law a specific meaning 

(i.e. the meaning they, and not necessarily 

the law-making Parliament, wish to give to 

it). In this case, the executive and judiciary 

would exercise lawmaking functions which 

are contrary to the separation of powers 

prerequisite of the “rule of law”, as the law-

making Parliament is the representative of 

the people. 

I would like to illustrate this with one exam-

ple from Romania: Among the proposed 

amendments of the Criminal Procedure 

Code of Romania in 2006 was the introduc-

tion of the rights of prosecutors to intercept 

electronic mail and tap phones for 48 hours 

without a warrant issued by a judge. More-

over, the prosecutor was to enjoy another 

48 hours before informing the judge about 

the interception made without a warrant. 

This means that the prosecutor, in fact, en-

joyed 96 hours of freedom from any judicial 

scrutiny. 

When this proposed amendment was made 

public, a group of Romanian NGOs (among 

which was Transparency International Ro-

mania and Open Society Foundation), is-

sued a press release in which they critized 

the proposed amendment for being in viola-

tion of the rule of law principle of certainty 

and clarity. The press release says, and I 

quote: 

“The new amendments do not mention how 

many times the prosecutor may use these 

provisions during the investigation which 

means that it will be the prosecutor’s own 

option. An option that may lead to serious 

abuses.” 

Referring to the purpose of this amend-

ment, i.e. the fight of corruption, organized 

crime and terrorism, the authors went on to 

write: 

“We strongly state that these goals, never 

contesting their importance, should be ap-

proached without abdicating the rule of law 

principles and of a functional, human rights 

respected-based democracy.” 

This example shows that violations of fun-

damental rule of law and human rights prin-

ciples no longer go uncontested and unno-

ticed in Romania, and that a rule of law cul-

ture has developed. 

(The second, and equally if not more impor-

tant, rationale behind the principle of cer-

tainty and clarity is that the citizen toward 

whom a law is directed needs to have legal 

certainty and clarity in that he knows what 

behavior is required of him. This, too, fol-

lows logically from the purpose of the rule 

of law as explained earlier, which is to guar-

antee a legally protected sphere of the indi-

vidual against arbitrary state interference. 

The individual citizen can only protect him-

self/herself against such state interference if 

there is clarity about what the norms are 

which apply to him/her.) 

Requirement of a unified legislation 

Part of the principle of certainty is the re-

quirement of a unified legislation. This 

poses quite a challenge to many transfor-

mation countries in the region which – in 

order to fulfill the EU accession criteria and 

to adopt the acquis communautaire – are 

required to pass and modify a large number 

of (new) laws within a comparatively short 

period of time. In Romania, one of the big-

gest pre-accession challenges was the lack 
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of unity of jurisprudence, which again was, 

inter alia, due to the rapidly changing legis-

lation. The most recent EU-Monitoring Re-

port on Romania which was issued in June 

of this year acknowledged this challenge, 

and I quote out of the report which stated: 

“Finally, it has to be mentioned that achiev-

ing a unified practice is sometimes ham-

pered by the frequent changes in the legis-

lation, some of which are linked to the con-

solidation of the justice system.” 

This shows, that it takes time to establish a 

legal system in which legal unity, certainty, 

and clarity exists. 

The Principle of Proportionality 

One last “rule of law” principle I would like 

to discuss is of particular importance for the 

effective protection and guarantee of human 

rights and liberties. It is the “principle of 

proportionality”. The “principle of propor-

tionality”, generally speaking, means that 

the negative impacts which sometimes stem 

from state measures or public acts must be 

proportional to the intended purpose of the 

public act. 

Let me illustrate what I mean by this with 

several examples: 

The first example is the one I have already 

made reference to earlier, i.e. the proposed 

amendments of the Romanian Criminal Pro-

cedure Code which would allow prosecutors 

to intercept electronic mail and tap phones 

for 48 hours without a warrant issued by a 

judge. Such a public act constitutes a se-

vere infringement on human rights, in par-

ticular on one’s right to a private life or pri-

vacy. For such an infringement to be ac-

ceptable in a democratic state based on the 

rule of the law, there must be a public justi-

fication which, according to the proportion-

ality principle, must meet the following cri-

teria: 

The measure which infringes on human 

rights must serve a legitimate purpose, and 

it must be necessary in order to serve this 

purpose. In the case of the proposed 

amendment of the Criminal Procedure Code, 

this purpose was the fight against corrup-

tion, organized crime and terrorism, which 

is, of course, generally in the public’s inter-

est. 

What is less clear is whether such extensive 

rights of prosecutors are necessary in order 

to effectively fight corruption, organized 

crime and terrorism. The authors of the 

abovementioned press release disagreed 

with this and argued to the contrary. They 

asserted: 

“The Ministry of Justice did not provide any 

solid argument for this restriction of one’s 

right to private life… The sole official justifi-

cation resides in the eternal excuse regard-

ing the fight on corruption, organized crime 

and terrorism. We strongly state that these 

goals, never contesting their importance, 

should be approached without abdicating 

the rule of law principles.” 

The decisive question in this context is, of 

course, whether there are any alternative 

measures which are equally suitable and 

appropriate to serve the public purpose of 

fighting corruption, but which constitute a 

lesser infringement on human rights. If this 

question can be answered in the affirma-

tive, then the proposed amendment is defi-

nitely in breach of the rule of law principle 

of proportionality. To answer this question 

is the duty of the legislature, i.e. the Par-

liament. The Parliament has to balance in 

each respective case whether the declared 

public purpose of a certain state measure is 

important enough to justify the infringe-

ment on human rights. 

Let me give you a second recent example in 

which the proportionality principle came into 

play, the amendment of the Romanian na-

tional security law: 

The proposed amendments were criticized 

for including stipulations which were in “fla-

grant violation of civil rights”, and which 

were disproportional. The stipulations in 

question concerned the powers given to in-

telligence officers, including their right to 

enter one’s home, and other such related 

measures. This much criticized law package 

has not been passed. Instead, a new 
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amendment has been introduced to the Par-

liament which was in accordance with hu-

man rights and fundamental “rule of law” 

principles. 

The last example poses a challenge to any 

country world-wide, in particular after Sep-

tember 11, and the new threat of terrorism. 

It is the challenge to balance the public in-

terest of effectively fighting terrorism and 

guaranteeing security to a people against a 

state’s responsibility to guarantee funda-

mental human rights and “rule of law” prin-

ciples. There is no one such “balance”, and 

recent developments in the area of security 

law and measures, in particular in the 

United States, have shown how difficult 

and, as a consequence, controversial such 

new reactions towards the global phenome-

non of terrorism can be. It will be the pri-

mary responsibility of the Parliamentarians, 

i.e. the public representatives, but also the 

other people in society who are in a respon-

sible/ decision-making position, to find a 

solution to this challenge. 

CONCLUDING REMARKS 

In the past twenty minutes, I could only 

touch upon some fundamental “rule of law” 

principles, and the challenges they can pose 

for society. 

Let me conclude my presentation with a fi-

nal remark on the “rule of law” as it relates 

to European integration: The “rule of law” in 

the described sense is a core element of the 

European political identity. It is, simultane-

ously with the general validity of fundamen-

tal human rights and liberties, and the de-

mocratic order, fundamental for the Euro-

pean value system. There are, as I have 

shown, various challenges to up-holding this 

core element in both, the legal and political 

practice of a state. To do so is the responsi-

bility of society at large, which also includes 

the academic sector. I hope that today’s 

international symposium will contribute to a 

better understanding of the “rule of law”, 

and how it relates to the European Integra-

tion of Romania. 

Thank you very much for your attention! 


