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// BOBEA

BJIALAEEHE HA NMPABOTO

aBTop: HeHap MapkoBuK

MounTyBaHW ynTaTenu,

Mpea Bac e Tpuecet n BTOp1OT 6p0oj Ha cnncaHuerto loantnyka
MUC/1a KOe BO LieNOCT € MOCBETEHO HA eAHa OA HajaKTyenHute
MpaBHO-MOAUTUYKM TEMU BO OBOj MOMEHT — BflaZieerbe Ha NpaBoTo.
Mako camMmnoT KOHLEeNT e CTap, a HeroBuTe OCHOBW AaTupaat

ylUTe BO @HANIM3UTE Ha aHTUYKWUTE MUCIUTENMN 3@ NPaBUIHUTE U
HenpasunHuTe 061'IVIL|,VI Ha BNajeere, CoBpeMeHaTa nomTuika u
npaBHa HayKa BNnaAeereTo Ha NPaBoTO ro TPeTMpa Kako ANHaMUYeH
npoLec Koj ry BKy4yBa nNpaBHaTa ApXasa, MOYMTYBaHETO Ha
YOBEKOBMTE MpaBa ¥ C/1060AM HO U CE MOAKTYENHMOT KOHLENT

Ha Aobpo ynpasyBamwe. O4 eaHa CTpaHa, KoHLenToT e 6asupaH

Ha NOYNTYBaHETO Ha 3aKOHWTE, Haj KoM He cMee Aa buae HUTY
€AHa MHAMBKAYA BO OMLITECTBOTO, @ OA APYr acneKT 0BOj KOHLUenT
e 6asnpaH Ha camarta nNpaBUYHOCT Ha AOHECEHUTE 3aKOHU 0f
Cyb6CTaHTVBEH acnekT, HO U Ha MOYUTYBaHETO Ha npoleaypaTa
npeKky Koja uctute ce Hocar.

WMajkn rv npeaBua oBUE AMMEH3UM, MOBEKE Of] jacHO e AeKa
B/lafleer-eTo Ha NPaBOTO € paMKa Koja e Aaneky nownpoka of
paMKaTa Ha npaBHaTa ApXaBa, BKy4yBajKu JOMONHUTENHW acrekTy
Ha MPaBUYHOCT, eAHaKBa BAXHOCT U NPUMEHA Ha 3aKOHUTE, Kako M
MCKNYYOK 0f KakBa 6unio npusmnermpaHa nosvumja 3a koj 6uno unex
Ha ApXaBHaTa 3aeaHuua. OBa nMa yluTe norosiemMa BaxHOCT ako ce
3eMe npeaBua AeKa OHME KOMW M HOCaT 3aKOHWTe, ce HajobBp3aHu u
Aa rv no4ymtyBaart.

MpoLUMpYBaHETO Ha KOHLENTOT Ha BaAeere Ha NpaBoTo Co Ce
MOaKTyeHMOT KOHLEeNT Ha Aobpo ynpaByBare (good governance)
[OMONHUTENHO CO3/aBa NPUTUCOK BP3 MOJUTUYKUTE eNNTH, 04
Kou BeKe He ce 6apa caMo YecHO M banaHCMpaHo ynpaByBatbE,
TyKy ce 6apa UCTOTO fa v BKJIyYyBa ¥ NPUHLMMUTE Ha OTYETHOCT,
TPaHCNapeHTHOCT, ePUKACHOCT, ePEKTUBHOCT, NHKITY3UBHOCT

“TH. OBa ro NocTaByBa KOHLENTOT Ha BNafeere Ha NpaBoTo BO

roouHa 8, nekemspu 2010, Ckonje



// BOBEJ,

COCEMa MouHaKBa nepcrnexkTea Koja 6apa ganeky nocioXeHU CUCTEMMU 1 MPEXU Ha
ynpaByBatbe BO PAMKMTE Ha ApXaBaTa, a C& CO LeN Aa Ce OATOBOPU Ha COBPEMEHUTE
NPean3BuULUM Ha BNAAEEHETO Ha NPaBoTo 6e3 Aa ce 3arpo3u AeMOKpaTCKNOT
KapaKTep Ha MONUTUYKMOT CUCTEM.

TokMy 3aToa, YpeAyBayk1oT oabop Ha osmTnyka mucaa cyrepupa Bo oBoj 6poj aa
61aaT BKNy4YEHU TEKCTOBM KOU TEOPETCKU ja 06paboTyBaaT TeMaTa, Kako 1 NoBeKe
KOHKPETHWN NpUKasu Ha npean3BnuuunTe Ha BlaAeeHETO Ha NPaBOoTO, BO JIOKAJIEH,
pPernoHaneH Ho 1 NOWKUPOK KOHTEKCT. Nako HUTY eeH NONUTUYKK CUCTEM HE MOXE
BO LLeNIOCT fa OAr0BOPM Ha CUTe NPean3BMLM KOW BNALEEHETO Ha NPaBoTo M
nocTaByBa, a Kov noApasbupaat dep NpUHUMNK, 04 eAHa, U edUKaCcHO yrnpaByBake
CO APXKaBHMOT MexaHu3aM, of Apyra CTpaHa, pa3dbupareTo U MHCUCTUPaHETO

Ha NpvMMeHaTa Ha NPWHLMNOT Ha BNajeere Ha NpaBoTo e hyHAAMEHT Ha CeKoj
COBpEMEH EeMOKPATCKM pexuM. CneunduKknTe Ha pasnnuyHUTE NOAUTUYKK 1
NpaBHU OMKPYXYyBara, KOW U3BMPaaT 04 cneundukute Ha cekoja nocebHa
[pXaBHa 3aeAHnUa, camo ja 3boraTyBaaT cvKaTa 3a COBPEMEHWUTE Npean3BMLM Ha
B/laflEEHETO Ha NPaBOTO, HO M YKaXXyBaaT Ha HajA0bpuTE NPaKTUKKM BO HUBHOTO
pelwaBake. TOKMY 3aToa, KOMNapaTMBHaTa NepcrnekTMBa Bo 0BOj 6poj € HensbexHa,
HYZEjKM pasnnyHM aHanu3M Ha KOHKPETHWUTE NPo6/IeMM CO KOM OMLTECTBaTa Ce
COOYYyBaaT BO NpWMeHaTa Ha 0BOj, cera BeKe, KaHOHUYEH KOHLIENT Ha COBPEMEHO
[IEMOKpPATCKO ynpaByBake. BnageereTo Ha npaBoTo BO Penybnvka MakeaoHuja e
nocebHa TeMa, Koja nako ce coouvysa co 6pojHM Npean3BuLM, NoaeKa HO CUrypHO
HanpeayBa KOH MOTOYHa W MOLENoCHa NpyUMeHa Ha AEMOKPATCKMUTE NOTeHLMjanm
Ha Brageere Ha NpaBoTo. TOKMy 3aToa, TEKCTOBUTE Ha OHME KOW Ce HajnoBMKaHM
0BOj KOHLENT fa ro MpMMeHaT ce OA K/y4YHa BaXXHOCT 3@ HEroBO NpaBWITHO
LMMEH3MOHMPare 1 BO jaBHaTa cdepa.

8 nonutTuyka mucna bp. 32



// INTRODUCTION

THE RULE OF LAW

author: Nenad Markovi¢

Dear reader,

We present you with the 32" issue of Political Thought which is fully dedicated to
one of the most relevant legal and political themes at the moment and that is the
rule of law. Although this concept is fairly old, and its beginnings originate from
as early as the analyses of Antique thinkers on the proper and improper forms of
government, the contemporary political and legal scholarship treats the rule of law
as a dynamic process which includes the legal state, the respect of human rights
and freedoms, as well as the growingly relevant concept of good governance. On
the one hand, this concept is based on the respect for law, where no individual

in a society can be above it; on the other, it is based on the fairness of the

laws adopted in terms of their substantive nature, as well as on abiding by the
procedures applied in their adoption.

Bearing in mind these aspects, it is more than evident that the rule of law is the
framework which is much wider than the framework of the legal state, including
the additional aspects of fairness, equal importance and implementation of laws, as
well as the exclusion of any kind of privileged status for any member of the state
community. This aspect gains in importance if we consider the fact that those who
pass the laws are those who have the highest responsibility to act in compliance
with these laws.

The expansion of the concept of the rule of law with the increasingly relevant
concept of good governance has exerted additional pressure on the political elites;
now, they are no longer expected to demonstrate only integrity and balanced
governance, but also the principles of accountability, transparency, efficiency,
efficacy, inclusiveness, etc. This puts the concept of the rule of law in a completely
different perspective which demands far more complex systems and networks of
governance within the state, the sole objective being able to face the contemporary

roouHa 8, nekemspu 2010, Ckonje
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challenges imposed by the rule of law without jeopardizing the democratic nature of
the political system in the society.

Hence, the editorial board of Political Thought has suggested that this issue should
include articles which deal with this subject matter from a theoretical point of view,
as well as a number of specific accounts of the challenges generated by the rule

of law in the local, regional and even wider context. Although no political system
can fully tackle all the challenges brought about by the implementation of the rule
of law, which involve fair principles on the one hand, and effective management

of the state mechanism on the other, an understanding of and insisting on the
implementation of the principle of the rule of law is the foundation of every
modern democratic regime. The specific features of the different political and

legal environments that emerge from the specific features of each state and its
community only enrich the picture concerning the contemporary challenges of the
rule of law; at the same time, they also point to the best practices applied in their
solution. Therefore, the comparative perspective of this issue is inevitable and, as
a result, it offers a variety of analyses of concrete problems that societies face in
the implementation of this, today already canonical, concept of modern democratic
governance. In the Republic of Macedonia, the rule of law is an issue of particular
importance: although faced with numerous challenges, it advances slowly but firmly
towards a more accurate and ever more complete implementation of the democratic
potentials of the rule of law. This is precisely why the texts written by those whose
sphere of competence is the rule of law are of key importance for its accurate
perception in the public sphere.

nonutTuyka mucna bp. 32
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» TIPEAU3BULIUTE KOH
UMIMNEMEHTALMJATA
HA BJIALQEEHETO
HA NMPABOTO BO
MAKEAOHUJA U
PETMOHOT

aBTop: Muxajno MaHeBcku

BOBEQ

BnageerbeTo Ha NpaBoTo v 06e36e4yBatbeTO Ha NOrofieMa CUrypHOCT
3a rparaHuTe, Kako KyyeH NpuopUTET Ha CUTE AEMOKPATCKM
OMLITECTBa, NPETCTaByBaaT HaLMOHaNHA, HO e4HOBPEMEHO U
pernoHasnHa v MHTEpHaLMOHaHa Len.

Bo Taa Hacoka, Bnagata Ha Penybnuka MakegoHuja npesema
6pOjHN aKTMBHOCTM M MEPKM HACOYEHUN KOH 3ajakHyBakbe Ha
npaBHaTa M MHCTUTYLMOHAHATa PaMKa, jaKHeHe Ha KanauuTeToT Ha
WHCTUTYLMUTE, 3ajakHyBake U efyKaumnja Ha MOCTOEYKMTE M HOBM
YOBEYKM KanauuTeTu, CO LieNl NOCTUrHYBakbe Ha peanHu U Mepaneu
pe3ynTaTu, Kako Npean3BuK Ha UMNIEeMeHTaumnjaTa Ha BNageerheTo
Ha NpaBoTO Bo MakegoHMja 1 BO PermoHoT Bo 3aeMHaTa copaboTka.
HecoMHeHo, cnpoBefyBareTO Ha NMOCTOJHUTE U Ha NPEASIOXKEHUTE
MPOEKTM BO 06/1acTa Ha NpaBOCYACTBOTO Ke MpUAOHECYBa KOH
noaobpyBake Ha BlaZeereTo Ha NPaBoTo M YoBeykaTa b6e3beaHocT.
Onpegenbata Ha Penybnvka MakeoHWja 3a YNeHCTBO BO
EBponckaTta YHuja e eMHCTBEHa U HeaBOCMUCeHa. [oaroTBeHoCTa
3a npudakarbe ¥ 3a AOCNEAHO NOUYNTYBatbE HA EBPONCKUTE
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CTaHAapAw, CBeCTa U AMHAMKUKaTa CO KOM Toa Ke ro MOCTUTHEME CE OCHOBHUTE
KpUTEPUYMM Criopea Kou Ke 6uaaT OLueHyBaHM HaliuTe pesynTaTu.

Bnagata Ha Peny6nvka MakeaoHuja 3anoyHa pecdopMu Bo cute cdhepy Ha
OMLUTECTBEHMOT XMBOT, 3apaZiu 0CTBapyBatbe Ha 3aLpTaHaTa Lien 3a 3aLBpCTyBakbe
Ha BNafeerEeTo Ha NpaBoTo BO MakeaoHMja, He caMo 3apaan OCTBapyBake Ha
NMOMTHOMPABHO Y/IEHCTBO BO €BPO-aTNaHCKUTE CTPYKTYPU, TYKY MPBEHCTBEHO 3apaiun
0b6e36eayBatbe Ha OCTBapyBatbETO Ha NpaBaTa Ha rparaHuTe.

Mpe3seMeH ce 3HauajH1 MEPKM 1 aKTUBHOCTM BO paMKuTe Ha pedopMmaTa Ha
NpaBOCYAHMOT CMCTeM W 6op6aTa NPoTMB KOpyMLUMjaTa U OpraHU3MpaHnoT KpUMUHAN
1 CO HECMaNeH WHTEH3WUTET ce paboTu Ha aApecuparbe Ha KyYHUTE NPUOPUTETY U
MOCTUrHYBakbe OAPXK/INBOCT Ha Npe3eMeHnTe peOpMCKM aKTUBHOCTU.

I. PEOOPMU BO NMPABOCYAHUOT CUCTEM BO HACOKA HA OBE3BEAJYBAHE
HA BJIAAEEHE HA NMPABOTO

1. 1 NOAOBPYBAE HA PETYJIATUBATA

CoouyBajKku ce Co NPean3BMKOT 3ajakHyBatbe Ha NpaBHaTa CUIYPHOCT Mpeky
jakHere Ha He3aBWCHOCTa U eduKacHoCTa Ha CyACTBOTO, BO COCTOj6a BO Koja ce
Haoralle Cy[CTBOTO CO HE0BOMTHM YCOBM 3a eduKacHa paboTta M CO MPEKY MUANOH
330CTaHaTV Cy[CKW NpPeAMETH BO CyaoBMTE BO Penybnvka MakenoHuja, npesemeHu
Ce aKTMBHOCTM BO HAaCcOKa Ha yHamnpeayBatbe 1 HaArpadyBakbe Ha NocTojHaTa
3aKOHCKa paMka Bo obniacTa Ha NpaBoCyACTBOTO, 0COBEHO 3apaju yHanpeayBatbe
Ha MPUHLMIATE HA CTPYYHO, COBECHO M OATOBOPHO BPLUEHE HA GyHKLMjaTa 04
CTpaHa Ha CyauuTe, LesIOCHO MEHYBatbe Ha OAHOCHTE BO BPCKA CO HAYMHOT Ha
yHanpeayBarETO M OLIEHYBaHbeTo Ha paboTaTa Ha CyAuUTE W pacToBapyBatbe Ha
CYZLOBWTE O OAPEAEHM NPEAMETM KOW MOXAT edUKACHO Aa Ce pellaBaaT Ha Apyr
HaUMH, @ He BO CYACKMTE WHCTAHLM.

®opmupaHu ce 10 HOBM MHCTUTYLMKU! KOM Ce LIENOCHO eKUNUPaHN U OYHKLMOHAMHW.
Bo nepvogoT o4 jyHu 2006 roavHa 4o AEHEC JOHECEHM Ce U MoBeke o4 132

3aKOHM 1 83 NOA3aKOHCKM aKTW KoM MMaaT 3a Len Aa ja 3ajakHaT He3aBWCHOCTa Ha
CyACTBOTO M Aa ja 3ronemat HerosaTa ehuKacHOCT.

MpuToa, fOHECEHN ce HOBM 3aKOoH 3a AkageMuja Ha Cyauu 1 jaBHU 06BUHUTENN,
3aKOH 3a M3MeHyBahe 1 AOMONHYBake Ha 3aKOHOT 3a CyJ0BWTE, 3aKOH 3a
M3MeHyBame 1 A0NONHYyBarbe Ha 3akoHOT 3a CyACKMOT coBeT Ha Penybnuka
MakenoHMja, 3aKOHOT 3a W3MeHyBarbe U AOMOJHYBake Ha 3aKOHOT 3a CYACKMOT
6yLieT, 3aKoHOT 3a M3MeHyBatbe ¥ AOMOHYBakbe Ha 3aKOHOT 3a cyAcka ciyxba u
3aKOHOT 3a ynpaBHMW CMOPOBMU.

1 Cynckw coeT Ha Penybnuka Makeaonuja, Cyacku 6yyetckn coset, CoBeT Ha jaBHuTe 06BUHUTENN Ha Penybnnka MakeaoHuja,
AnenauuoHeH cya [octuBap, YnpaseH cyA Ha Peny6nvka Makenonuja, CneunjanHo CyAcko OAAeNeHNe HaANEXHO 3a Cyaetbe
Ha Aena of 0bnacTa Ha OpraHM3nMpPaHNOT KPUMUHAN 1 KOPynuMja 3a Lienata Teputopuja Ha Penybnuka MakenoHuja Bo OCHOBeH
cyA Ckonmje I Ckonje, Buwo jaBHo 06BMHMTENCTBO lOCTMBap, OCHOBHO jaBHO OBBMHMTENCTBO 3a FOHEHE Ha OpraHu3upaH
KpUMWHan 1 Kopynuuja, Akagemuja 3a obyka Ha Cyanun 1 jaBHW 06BMHWTENW, N AreHumja 3a ynpaByBare CO KOH(UCKYBaH
MMOT.

nonutTuyka mucna bp. 32
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LLITo ce oaHecysa Ha M360pOT Ha CYAUW Ha OCHOBHUTE CYZ0BU W jaBHW 06BUHWUTENM
Ha OCHOBHWTE jaBHM 06BMHUTENCTBA, TOj NPOAOJIXYBa Aa Ce BPLUM 04 PeaoT Ha
KaHauaaTvTe Ha AkagemujaTta 3a obyka Ha CyAuu 1 jaBHu 06BUHUTENN, @ og 2012-
2013 roanHa cuTe CyAUM U jaBHM 0BBUHWUTENM Ke 6uaaT M3bMpaHu Of peaoT Ha
KanauaatuTe Kou 3aBplnne obyka Ha AkagemujaTa 3a 0byka Ha Cyauun v jaBHK
obBuHUTENN.

Co M3MeHNUTE Ha 3aKOHOT 3a CYZOBUTE Ce rpaau CUCTEMOT Ha Kapuepa, ce
NpOoLUIMpYBa HaANEXHOCTa Ha CyOBMTE 3a 3rofieMyBatbe Ha HUBHATa eduKacHOCT
W ce peaeduHUpaaT oapeabuTe 3a yTBPAYBatbe Ha HECTPYYHOCT M HECOBECHOCT BO
BpLIEHETO Ha CyAnckaTa dyHKUMja U OApeabuTe 3a AUCUMMMHCKA NocTarnka.

Ce BOBeflyBa HOBO Hayeso 3a TPaHCMapeHTHOCT BO U3MEHUTE Ha 3aKOHOT 3a Cy/A0BH,
cornacHo koe o6jaByBareTO Ha npecynaTa Ha Beb CTpaHuuaTa Ha CyaoT Ce BPLUM BO
POK O/ ABa [leHa, a BO CeKOj CYA rparaHuTe ke Moxe fa fobujaT nHdopmaumja 3a
0CTBapyBatbe Ha CBOWTE npasa BO nocebHa KaHLenapwja 3a 04HOCK CO jaBHOCTA.

Co foHecyBatbe Ha M3MEHUTE BO 3aKOHOT 3a CyAcKM byLleT ce yTBpAyBa UKCeH
MPOLEHT 3a PUHAHCMpake Ha CYACTBOTO BO BMCUHa o4 0,8 npoueHTv o4 BAM wro e
[BOjHO MOBEKe 07 cerallHWoT cyacku byyet. U3HocoT oa 0,8 npoueHTn oa BAMM Ke
Ce MOCTUrHE MOCTeNeHo Co eAHaKBO 3roneMyBare Ao 2015 roguHa.

3apaav NoHaTaMoLLHO 3rofieMyBatbe Ha eUKacHOCTa Ha CyACTBOTO, M3rOTBEHM U
LOHECEHU CE HEKOIKY 3aKOHU, U TOa: 3aKOHOT 3@ U3MEHYBAHE U [OMNONHYBaHe Ha
napH14HaTa rMocTanka co KO ce 3ajakHyBa NpaBHaTa CUrypHOCT W Ce NpWAOHeCyBa
KOH NoedmnKacHo 1 MOEKOHOMWYHO NOCTanyBake Ha CyA0BUTE CO HaMasyBatbe Ha
BPEMETPAEHETO Ha NocTankaTta 1 Co34aBatbe Ha NomnoBosHa 6U3HUC KnuMa, 3aKoHOT
3a BeluTayerbe CO KOj 3a NpB NaT ce ypelysa OBaa MaTepuja Ha €UHCTBEH HaUMH,
MNPOMNWLLIYBajKN jaCHU KpUTEPUYMI 3a BPLLEHE Ha BELLTaYeHaTa o CTpaHa Ha
BMCOKO MPO(ECUOHAHM 1 CTPYYHU CYBjeKTU NpeKy UCMOoNHyBakbe Ha NponuWaHnTe
YC/IOBW W Mofarakbe Ha CTPYYeH MUCMUT, Kako W W3faBatbe Ha NNLEHUM 3a paboTa,
CO LUTO Ce rapaHTupa KBaAWUTETHO M3BPLUIYBathe HA BELUTAYEHETO U 3aKOHOT 3a
KpuBMYHaTa nocTanka Koj € ycornaceH Co MeryHapoaHWTE U EBPOMNCKUTE CTaHAapaM
W UCTUOT Ke ja noaobpu eduKacHOCTa Ha KPUMBUYHO-MPABHUOT CUCTEM, 0COBEHO BO
FOHEHETO Ha TEWKM GOPMU Ha KPUMUHAT.

JMcTopujata Ha cnobogata rnaBHo buna uctopuja Ha NpuapxKyBarbe KoH
npoueaypanHuTe obesbegysama“ - cyanja denukc Gparkdyprep 2

Haj3HayajHuWTe HOBMHM BO 3aKOHOT 3@ U3MeHyBakbe 1 AOMOJHYBakbe Ha 3aKoHOT

3a NapHWYyHaTa rnocrarka ce oA4HeCyBaaT Ha BOBeJyBake Ha TOHCKO CHMMare Ha
poyunwTaTa, BOBEAyBathe Ha €NEeKTPOHCKA JOCTaBa, Onpe/enyBakbe Ha POKOBK

3a rnpesemarbe Ha NPOLEeCHUTE AejCTBUja, 3rofieMyBame Ha KBaJMTETOT Ha
nojHecouuTe, BOBEAyBare Ha afiTepHaTUBHM HAaYMHM 3@ pellaBare Ha CropoBuTe -

2 McNabb v. United States, 318 U.S. 332, 347 (1943).

roouHa 8, nekemspu 2010, Ckonje 13
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MeAujauMjaTa, NponuLlyBakbe Ha MapyUyHK Ka3HW 3a NoBpeaa Ha NpoLecHNUTe npasa
BO nocTankarta u ap.

3apaav 3roneMyBatbe Ha edykacHoOCTa BO CNpaByBareTO CO KPUMMHANOT, BO HOBMOT
3aKOoH 3a Kp1BWYHaTa rocTanka ce CoApXaHu COBPEMEHM peLLeHMja KoM BO NpeseH
M/aH ro CTaBaaT jaBHMOT 06BMHUTEN, 0CcObeHO BO (asaTa Ha ucTparata. McTo Taka,
3HauajHuW ce 1 HOBUHWUTE BO 3aKOHOT KOM Ce OHEeCyBaaT Ha OAHOCOT Mery jaBHOTO
06BMHWTENCTBO M NonuuumjaTa, GOPMUPaHETO UCTPAXHMU LEHTPU W NpaBoCyAHa
nosmumja u cn.

3aKoHOT 3a MeAujaumja, Koj 3anoyHa ga ce npumeHysa og HoemBpu 2006 roauHa,
0BO3MOXYBa a/ITEPHATMBHO peLlaBake Ha CropoBuUTe Ha Nobp3, noedrKaceH u
NMOEKOHOMMYEH HAYMH M Ha TOj HaYMH ro NpnbanXyBa MakeLOHCKOTO NMPaBOCYACTBO
[0 CTaHAapAnTe Ha 3eMjute Ha EBponckaTa YHuja.

CornacHo V3mMeHuTe Ha 3akOHOT 3a u3BpLUyBake o4 1-B4 jaHyapu 2009 roavHa
Ce HanywTn CUCTEMOT Ha CYACKO U3BPLUYBakbe, U N3BPLIYBAHETO LENOCHO Ce
NpeHacoun Kaj u3BpLIMTenuTe — NPMBATHW ML KOW BPLIAT jaBHW 0BIacTyBaka
MMeHYBaHW BO CKNaj CO 3aKOHOT.

NcTo Taka, NpeHecyBarEeTO Ha NPEKPLIOLMTE CO TUMMYHO aAMUHUCTPATMBEH
KapaKTep 0f] Cy[icKa HaNEXHOCT BO HAANEXHOCT Ha MOCEBHN KOMUCMM BO pamMKuTe
Ha opraHuTe Ha ApXaBHaTa ynpaga, 4oBeAe A0 3HAUMTENHO PacTOBapyBake Ha
CYZLOBWTE Of ronemMuoT 6poj 3a0CTaHaTh U HOBW MPeAMETH.

Bo Hacoka Ha noaobpyBatbe Ha NPUCTanoT A0 NpaBAaTa 3a CUTE rparaHum,

LOHECEH € W CTanu Ha cuna 3akoHoT 3a becrniaTHa rnpaBHa rMoMoLL 3a 4uja

WTO MMNnemMeHTaumja og byyetot Ha Penybavka MakeaoHuja ce n3aBoeHu
12.000.000,00 MK/ co wTto ce 0BO3MOXYBa NorosieM npucran Ao npasgaTa 3a cute
rparaHm.

3abenexaH e HanpeLoK BO OAHOC Ha edunKaCHOCTa Ha NPaBOCYACTBOTO, OAHOCHO
6pojoT Ha HepelleHn npeaMeTy of NpBOTO WecTMeceymne og 2010 rogunHa Bo
cnopeaba co npBoTo wectMeceune oa 2009 roanHa e HamaneH 3a 25% (3a 171.543
npeameTn). McTo Taka, u 6pojoT Ha pelleHn NpeaMeTy e 3rofieMeH U peLleHn ce
noseke 255.858 npeameTvt Bo NpBoTO WecTMeceume Bo 2010 roamHa Bo cropeaba co
UCTUOT.

LEuKacHocta Ha cynosuTe e 3ajakHaTa nmpeky nogobpeHo pacrnopesyBarbe Ha
6yLIeTCKUTE CPEACTBA M HaMaslyBare Ha 3a0CTaHaTuTe npeameTn” = of M3gelwrajor
Ha EsporickaTa komucuja 3a HanpeaokoT Ha Penybnuka MakegoHwja 3a 2010

Bo M3BewTajoT 3a cnpoBeayBakeTo Ha CTpaTervjaTa 3a pedopMa Ha NpaBoOCyLHWUOT
cuctem’, kKoj Bo pamkute Ha MpoektoT UMA 2007 6ewe n3roteeH Bo maj 2010

OZ CTpaHa Ha ABajLa MeryHapoAHU PeHOMMpaHu ekcnepTy (4-p AnecaHapo
CumoHe, npodecop Ha YHuBep3uTeToT Bo ®upeHua v r. BondraHr Tuae, ekcnept

3 MpoexT UMA 2007 - ,lpouexKa Ha CripoBeayBareTo Ha cTparternjata 3a pegopmu Bo NpaBoCyACTBOTO .
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3a npaBocyaHu pedopmu Bo 3emjuTe oa LieHTpanHa n WctoyHa EBpona),
peanu3npaHuTe akTUBHOCTU Ce MO3UTUBHO OLeHeTU. EkcnepTuTe nssplunja yeua v
NpoLeHKa Ha HaLWOHaHOTO 3aKOHOAABCTBO 04 0bnacTa Ha NpaBoOCYACTBOTO MpeKy
MOCETU M KOHCYNTaunu Bo 46 NpaBoCyAHU UHCTUTYLIMMW, MEFYHAPOAHU U HEBNAAMHM
opraHusauum.

Bo W3BewTajoT ce KoHCTaTMpa Aeka CTpaTernjata e ycrnewHo CnpoBejeHa 1 aeka

3a KpaToOK BPEMEHCKM NEepuos ce [OHeCeHW orpoMeH 6poj 3aKOHM U Ce U3BPLLEHM
BaXXHM TEXHWUYKM U OpraHu3aunoHu npomenn. Co Toa e peanvsnpaHa v reHepanHaTa
uen Ha Crpaterunjata - rpagerbe Ha QyHKUMOHaNeH 1 eduKaceH NpaBoCyLeH CUCTEM
KOj Ke Ce 3aCHOBa Ha eBpOMNCKUTE MpaBHM CTaHAapan. Bo 13BelTajoT ce MCTakHyBa
[ieka: ,Bo BpcKa co 0bs1acta Ha CyAcKaTta He3aBUCHOCT, HarpeaoKoT € HaBUCTUHa
MMIAPECUBEH M CUCTEMOT Ha (POPManHU rapaHumm 3a CyAcKkaTa He3aBUCHOCT
KkomnatubunaeH co notpebata 3a paekcnbuaHOCT u KOHTPO/A Ha NpopecnoHaaHaTa
pabota“.

I. 2 BOBEAYBAHE HA UH®OPMATUYKATA TEXHOJIOTNIA BO
NPABOCYACTBOTO

3HauaeH CerMeHT Koj AMPEKTHO BNMjae Bp3 edMKacHOCTa ¥ TpaHCMapeHTHOCTa Ha
CYACTBOTO € MH(OopMaTMyKaTa TexHoorvja. LlenokynHuoT NpoeKT 3a BoBeAyBatbe 1
pa3BuBare Ha MHbOpMaTNUKaTa TEXHONOMMja BO CyACTBOTO MOYMBA BP3 NaTMHCKaTa
n3peka ,Da mihi facta, dabo tibi ius* (Jaj mn ¢pakTn/nogatoyn/mH@popmaumm u jac
Ke Tv gagam npaso). TokMy 3aToa, HEMUHOBEH € NMPOLECOT Ha KOMMjyTepusaumja 1
AvruTanusaumja Ha CyACKWUTE CUCTEMU, 3aN0YHAT BO CUTE HALMOHANHU CUCTEMM.

Penybnuka MakeaoHwuja rv cneav TpeHA0BWTE BO obnacta Ha MHdopMaTHnukaTa
TEXHONIOr1ja Kou NpUAOHeCYBaaT 3a 3rofieMyBatbe Ha TPaHCMapeHTHOCTa W
e(duKacHOCTa Ha CyACKMOT CUCTEM.

Crpaterujata Ha Bnagata Ha Peny6nvka MakegoHuja 3a MHbopMaTuyKo-
KOMYHMKaLMCKa TeEXHONOrMja BO MakeaoHCKOTOo npasocyacTtso 2007-2010
KOHTWHYMpaHo ce cnposeayBa. BoBeseH e HOB ABTOMaTV3MpaH MHPOpMaTUUKm
CUCTEM 3a ynpaByBare o cyacku npeametn (ACCMIS), co noaapwka Ha YCAUA-
AMNK, koj 0BO3MOXYBa eBuAeHUMja 1 paboTa CO CyacKUTE NpeaMEeTU 1 NOBP3yBarbe
Ha HaJBOPELUHN BNIE3HWN AOKYMEHTM CO COOABETHMOT Cyacku npeameT. OBOj
MHPOPMATUYKM CUCTEM € LIeIOCHO BO (PyHKLMja BO cuTe Cyaosw Bo Penybnuka
MakenoHuja oz 1-Bu jaHyapu 2010 roauHa. BoesHo, co ACCMIS, kako fen o
coTBEPCKOTO pelleHmne e ondaTeH 1 AeNOT 3a reHepuparbe LeHTpanm3nmpanm
M3BELTan N yHUDUUMPAHU U3BELLTAW NO BUAOBW Ha CYACKU MPEAMETH KOU U
kopuctn CyACKMOT COBET 3a Cneferse Ha pabotaTta Ha cyaunTe n pabortaTa Ha
cyfosuTe BO Lenoct. OTTyKa, TEKOBHO Ce reHepupaaT U3BeLlTaun 3a CyaumTe u
CYLCKMOT MEHALIMEHT 3a CNefere Ha CYLCKUTE NPeAMETU U 3aKaXaHu pounLuTa

3a CeKoj NpeaMeT Mo AaTyM, CyaHuua u cyauja. ObesbeseHa e HajcoBpeMeHa
nHdopmMaTMyKa onpema 3a kKopuctere Ha ACCMIS Bo CyACTBO. 3a KOPUCTEHE Ha
ACCMIS annvkauwmjaTa, cnposeaeru ce 0byku 3a 2037 cyacku cnyxbeHuumn v cyaum.
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3a npuMeHa 1 paboTere CO HOBUTE CcepBepu (BUPTyanusaumja) 3akayyHo €O jyam
2010 r. cnpoBefeHa e obyka 3a cuTe MHGOpMaTHYapu BO CyA0BUTE.

Bo KOHTeKCT Ha cyackaTa NpakTiKa, a BO HacoKa Ha 3rosieMyBarbe Ha
TPaHCNapeHTHOCTa Ha NPaBOCYAHWUTE UHCTUTYLMN Ha UHTEPHET CTPaHULMTE Ha
CyAO0BWTE KOHTUHYMPAHO Ce BPLUW 06jaByBame Ha aHOHUMU3NPAHU CYACKW OANYKM
¥ npecyan 4o KOW MMaaT npucTan rparaHnTe Bo cekoe Bpeme. [locera Ha Be6
CTpaHuLMTE Ha CyaoBuTe ce objaBeHwn noseke of 40.000 npecyau 1 O4NyKw.

WcTo Taka, Ha pacnonarake Ha CyaoBuTe e ba3aTa Ha 3aKOHW, APYrK MPOMUCK 1
akTn - JIABUC, Koja KOHTUHYMPAHO Ce NOMNOMHYBa CO HOBMUTE MPaBHW NPOMUCK, NPU
WITO Aocera ce BHeceHu noseke oA 20.000 3aKOHM, MOA3AKOHCKW aKTW, MEFyHapOAHU
[OrOBOPY U APYTV NPOMUCK U aKTu.

CnepHute YeKopu BO OBaa obnacrt ke bugat HanpaBEHU 3a YHanpeayBake Ha
CUCTEMOT Ha MHd)OpMaTVNKa TeXHOJ'IOFVIja BO JaBHOTO 06BWMHMTENCTBO.

I1I. BOPBA NMPOTUB OPFTAHU3UPAHWUOT KPUMWUHAN N KOPYNLWUIATA

CnpeuyBate Ha OpraHuW3MpaHnoT KPUMMHAN W KopynuujaTa NpeTcTaByBa eAeH Of
HajBMCOKMTE NpuopuTeTM Ha Bnapata Ha Penybnuka MakenoHuja.

JacHo n3paseHata nonmTMuKa Bosja 3a 6eckomnpoMucHa 6opba NpoTMB KopynumjaTa
€ noTkpeneHa co peopMu Ha NOMUTUYKMOT U EKOHOMCKMOT CUCTEM, CYACKM
pedopMu 1 Spyrn Mepku Kou rn npesema Penybnuka MakezfoHuja BO NpoLECOT Ha
npuctanyBake KOH EBponckaTa YHuja.

Co HOBWTE M3MEHW Ha 3aKOHOT 3a CrpeyyBarbe Ha Kopynyujarta, ce npecpeTHa
efiHa oA npenopakuTe Ha EBponckarta koMucuja Bo Aenot Ha bopbaTa npoTus
KopynuujaTa, 0AHOCHO NpeaBKAYBarbeTo Ha NpodecnoHann3aLmja Ha BPLUEHETO Ha
dyHKUuMjaTa Ha YneHoBuTe Ha [lpxaBHaTa KOMUCKja 3a ClpeYyBarbe Ha Kopynuuja.

Bo Hacoka Ha jakHerbe Ha KanauWTeTWTe Ha OpraHuTe 3a CNpoBeAyBarbe Ha
3aKOHOT, MPOA0/IXMja Aa ce ofABMBaaT 06yKu, opraHmsmpaHmn o4 AkagemujaTa 3a
CYAUM U jaBHM OBBUHWUTENM, NPeS CE& HACOYEeHM KOH jakHEerbe Ha KamauuTeTuTe

3a npuMeHa Ha oapenbuTte Ha HE3aKOHCKO boraTerbe, MpoLMpeHa KOHPHUCKaLmja
UTH., @ ce 6enexu 1 KOHTUHYMpaHO AOCKE Ha NpoBepKa Ha cocTojbuTe Ha Cyamp Ha
MHTEpeCK N UMOoTHaTa cocTojba.

KBanuTteToT Ha BOCMOCTaBeHaTa ConnaHa 1 ceondaTHa aHTU-Kopynuucka npasHa
pamka Ha Penybnuka MakeznoHuja e NOTBpAEH 04 CTpaHa Ha Esponckata YHuja,
Kako u of cTpaHa Ha CoseToT Ha EBpona u nocebHo 'pynata MPEKO. NMeHo,

npu nocnegHaTa esanyaumja Ha Penybnuka MakeaoHwuja Koja ja cnposeaoa
eKcrnepTckuTe TMMoBM Ha MPEKO, BO paMKkuTe Ha TPETUOT eBaslyalnoHEH Kpyr, BO
061acTuTe Ha MHKPUMUHALMK U (DUHAHCUPakbe Ha NOUTUYKUTE NapTuK, belue
[aZleHa No3UTHBHA OLIeHKa, KaKo BO OAHOC Ha KPMBWYHOTO 3aKOHOAABCTBO Taka 1 BO
OAHOC Ha NpaBHaTa paMka 3a hUHAHCUPaETO Ha NONUTUYKWUTE NapTUK U N360pHUTE
Kamnaru Bo Penybnuka MakenoHuja.
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Benexume 1 NO3WTUBHM pe3ynTaTi BaNopU3MpPaHu 1 04 CTpaHa Ha TpaHCnapeHcy
WHTEPHELLEHAN Co paHrMpameTo Ha ApxasaTta o4 105 mecto Bo 2006 roavHa Ha 62
MeCTO Mo MHAEKCOT 3a Kopynuuja cnopes m3pewwTajoT 3a 2010 roguHa“.

»[10CTUrHaT e HanpeaoK BO CPOBEAYBaHETO Ha aHTUKOPYNUMCKATa pamKa, LUTO
€ KJly4eH rpuopuTeT Ha [1apTHepCTBOTO 3a npucTanyBarbe” - of, M3BewTajor Ha
EBporickata komucuja 3a HanpefokoT Ha Penybnunka MakenoHuja 3a 2010

Bo npouecoT Ha xapMoHM3aLMja Ha AOMALLUHOTO 3aKOHOAABCTBO CO 3aKOHOAABCTBOTO
Ha EBponckaTta YHuja, BO U3MMHATMOT nepuos MUHUCTEPCTBOTO 3a Npasaa
WHTEH3MBHO MOCBETYBA BHNMaHWE Ha ycornacyeare Ha npaBHaTa pamka 3a
MeryHapoAHaTa copaboTka Bo ob1acTa Ha KpMBMYHaTa M rparaHckaTa MaTepuja co
OApeAbuTe Ha MeryHapoAHW AOKYMEHTU, UMMNIEMEHTaLUM]aTa Ha CTaHAApAMTE Ha
EsponckaTta YHuja 1 Ha gobpaTa npakTvka Ha 3emjute uneHkn Ha EY.

Cyackata copaboTka BO KPMBWYHUTE NPEAMETU € YpeaeHa BO 3aKOHOT 3a
KpMBMYHaTa nocranka, Koj e LenocHo ycornaceH co EBponckarta KOHBeHUMja 3a
npaBHa NOMOLL BO KpMBMYHATa MaTepuja co ABaTa [JONOAHUTENHM NPOTOKONH,
EBponckaTa KOHBeHUMja 3a ekcTpaamumja co aBata JononHUTENHN NPOTOKOH,
EBponckaTta KOHBeHUMja 3a TpaHcdep Ha OCyAeHu nmua co JonoaHUTENHNOT
npoToKos, Ha kon Penybnuka MakepoHuja UM npuctanu Bo 1999 rogunHa u
EBponckaTa KOHBeHLMja 3a NPeHOC Ha Ka3HeHWTE NOCTanku, 1 AenyMHO ycornaceH
co noseke EY Mepku. Vi3MeHuTe 1 A0MONHYBatbaTa Ha BTopuoT aononHuTeneH
npoTokoa Ha EBponckaTa KOHBeHLUMja 3a NpaBHa NOMOL BO KpMBMYHaTa MaTepuja,
patndukysaH Bo 2008 roguHa ctanu Bo cuna Ha 01.04.2009 roguHa.

MocTanyBarEeTO Mo 0ApeabuTe Ha paTUdUKyBaHUTE JOKYMEHTU € 0COBEHO 3HauajHo
3a NoeAHOCTaByBatbe M 3abp3yBatbe Ha MOCTanKuUTe 3a MeryHapoAHa npasHa noMoL
1 copaboTka Mery Peny6iuka MakeoHWja 1 ApyruTe ApXKasw, 3rojieMyBatbe Ha
33aeMHaTa pasMeHa Ha MHdOopMaLMKTe, 3abp3yBatrbe Ha NocTankaTta 3a ekcTpaauuuija,
KaKo W jakHerbe Ha CnocobHOCTa Ha 3eMjWUTe UJIEHKM 3@ COOABETHO CMpaByBatbe

CO KPMMMHANOT, @ CO LITO €HOBPEMEHO Ke Ce OAroBOpM Ha NpobaemMuTe WTo
nooaAeNHN APXaBW M UMAne Npu HUBHATa NpUMeHa.

CornacHo HaumoHanHaTa nporpama 3a ycBojyBake Ha npaBoTo Ha EBponckara
YHuja - HMAA, a 1 coouyyBajKku ce Co NPeAM3BUKOT Ha 3rofIEMEHUOT 06eM Ha
KPVMMWHaN o pasfnyeH Bu, AOHECEH e 3aKOHOT 3a MeryHapoAHa copaboTka Bo
KpWBMYHa MaTepuja Koj ja MpeTCTaByBa WAHMHATA Ha MeryHapoAHaTta copaboTka BO
KpuBWMYHa MaTepuja, Kako Aen o4 EBpONCKOTO KPMBUYHO MpaBo.

3aKOHOT 33 MelyHapoAHaTa npaBHa copaboTka BO KPWBUYHA MaTepuja, oLieHeT
KaKo HOB, MOJEPEH W EBPOMCKM 3aKOH, 0 Cefelle NaToT Ha NoBEKe EBPOMNCKM

4 http://www.transparency.org/news_room/in_focus/2006/cpi_2006
http://www.transparency.org/policy_research/surveys_indices/cpi/2010
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APXaBuW KoM ro 1MaaT Beke JoHeceHo, Mery kou: Cojy3Ha Penybnuka FepMaHuja,
OpanuyckaTa Penybnwvka, Penybnvka CnoseHuja v Apyrv 3emju.

OBa 3Hauu feka Penybnuka MakenoHmnja BO O4HOC Ha flerucnatBaTa € Bo Yekop
co EBponckoTo KpvBMYHO NpaBo. Toa ce NOTBpAYBa M BO mocneaHnoT M3sewTaj
3a Hanpe#oKoT Ha EBponckaTa komMucuja 3a Penybnuka MakenoHuja, ob6jaBeH Ha
9-mn HoemBpm 2010 roguHa, BO KOj ce HOTMpa Hanpeaok Bo obnacTa Ha CyAcka
copaboTka BO rparaHckaTa U KpMBMYHaTa MaTepuja M ce LeHu eHa oBaa obnact e
YMepeHo HanpeaHaTa.

Penybnuka MakeaoHWja 0CTaHyBa NOCBETEHa Ha CpoBeayBakbe Ha edukacHa 6opba
MPOTVUB OpraHU3MpaHMOT KPUMMHAN M KOPYMLUMja Ha HaLMOHAMHO, Ha PErMoHanHo 1
Ha MeryHapOoAHO HMBO.

Ha pervoHanHo HMBO, MMHWUCTEPCTBOTO 3a NpaBAa HeojaMHa belle JOMaKWUH Ha
MeryHapoAHa KoHdepeHUMja U pervoHanHa MUHUCTEPCKa KoHdepeHumja oa obnacTa
Ha 6opbaTta NpoTMB KopynumMjaTa U OpraHu3npaHnoT KpuMuHan. KoHdepeHuujaTa
6elwe opraHu3npaHa BO paMKu Ha npeTceaaBareTo Ha Penybnuka MakefoHuja co
KomuTeToT Ha MuHucTpu Ha CoseToT Ha EBpona. Ha koHdepeHuujaTa 6ea pa3meHeTy
MUCNEeHa U Hajaobpu NpaKkTUKK 04 PErMOHOT M NOLIMPOKO M Belle noTnuLIaHa
3aefHnuKa 13jaBa CoO KOja MMHUCTPUTE 3a NpaBAa Of PErMoHOT Ce 3an0xuja 3a
CnpoBeAyBarbe Ha KOOpAMHMpPaHa 6opba NpoTUB OpraHM3npaHNOT KPUMUHAN U1
KopynuujaTa.

YwTe efeH MHAMKATOP 3a CripaByBare Co NpeanssuumnTe Bo 6opbaTta npoTvs
OpraHv3MpaHnoT KpUMKUHan NpeTcTaByBa M copaboTkaTta Ha Penybnuka MakegoHuja
co EBponckata kaHuenapwja 3a copabotka Bo obnacta Ha NpaBoCyACTBOTO, MO3HaTa
kako EBponpaBga, kako nocebeH opraH Ha EBponckaTa YHuja koj vma 3a uen aa

ja onecHu edukacHocTa Ha HaaNeXHWUTE BNACTV NPU BOAEHETO Ha UCTparuTe uim
nocranysarba N0 06BMHEHM]A 38 CEPMO3HM TPAHCHALMOHAMHN Ka3HEeHW Jena W Aena
Ha OpPraHM3MpaHWOT KPUMUHAN, BKIyYyBajku ro U TEPOPU3MOT.

MoTnuwyBareTo Ha [JoroBopoT 3a copaboTka Mery Peny6nuka MakenoHuja v
EBponpasaa npeTcraBysa HajBucok 061MK Ha copaboTka Ha eBponcko HK1Bo. OBOj
[orosop e patndukysaH Ha 15.04.2009 roavHa, a ctanu Ha cuna Ha 23.06.2010
roavHa. Beke npucturaat 6apatba M ce 04BMBa AMPEKTHa copaboTka nomery
Penybnuka MakegoHwja n EBponpasaa no 0AHOC Ha npeaMeTyn o4 obnacra

Ha opraHu3npaHvoT KpuMmuHan. Co CTanyBareTo Ha cuna Ha [JoroBopoT 3a
cyZcka copaboTka nomery Peny6nuka Makeaonuja u EBponpasaa, Penybnuka
MakenoHuja ce 34061Ba CO yWwTe efeH MHCTPYMEHT 3a BOAEHE Ha noycneLHa
6opba NpoTMB OpraHn3NpaHMoT KpUMMHAN 1 NpubanXyBareTo KOH EBponckaTa
YHuja. MoTnunwyBareTo 1 CNpoBeayBaHeTo Ha 0B0j Jorosop npeTcraBysa
YCMeLHO UCMOHYBakbe Ha ylwTe eAHa o4 04pefHMLMTE BO NPOLECOT Ha
npubnuxysarbe Ha Penybnnka MakenoHWja KOH EBponckaTta YHuja BO 4enoT Ha
BusHata nubepanmsaumja kako n HaunoHanHaTta nporpama 3a ycBOjyBarbe Ha
3aK0HO/aBCTBOTO Ha EY.
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Penybnuka MakeaoHuja 1 BO UAHMHA Ke NPOAOJIXM, NPeKy 3aeaHUUYKNOT Aujanor, 3a
HaTaMOLIHOTO NPOAOJKYBakbe Ha pa3MeHaTa Ha UCKYCTBa, 3ajakHyBatbe Ha CyAcKaTta
copaboTka Ha MeryHapOAHO M PErMoHanHO HUBO BO COOYYBaHETO CO NPEaNU3BULUTE
Kako 6opbaTa NpoTUB KPUMUHANUTETOT CO YMELTO Cy36MBatbe Ke NMpuaOHECEME 3a
Blajieetbe Ha NpaBoTo M NpaBHa ApXasa.

KopucreHa nureparypa:
M3BewTaj Ha EBponckaTa KoMucuKja 3a HanpeAoKoT Ha Penybnvka MakeaoHuja 3a 2010

/3BewwTaj 3a npoLeHKa Ha uMnieMeHTaumjata Ha CTpaTernjaTa 3a pedopma Bo CyACKMOT
cucTeM - npeseHTaumja og 19.05.2010 rog.

®unoszoduja Ha npasoTo (M36op TekcTon) - MpaseH dakyntet JyctuHujaH I, Ckonje,
n3panune maj, 2007 roa.

TekcT u3bop o Kocta Yasowku ,Boses Bo npasoTo, Benrpaa

Knyynu 360poBu: MuHuctepcTso, npasaa, pechopma, CyAoBU, NpaBocyACTBO

ABSTRACT

For the purpose of strengthening the rule of law and ensuring a higher degree

of security of the citizens of the Republic of Macedonia, the Ministry of Justice is
successfully facing the challenges of reform activities in order to achieve this goal,
not only on the national, but also on the regional and international levels.

The Government of the Republic of Macedonia has begun reforms in all spheres

of social life in order to meet the objectives it has set with the purpose of
strengthening the rule of law in Macedonia, not only in order to meet the criteria
for full membership in European and NATO structures, but primarily to ensure that
the citizens can exercise their rights and to provide legal security and, with it, the
improvement of the business climate in the country.

The functioning of the ten new legislative institutions, a large number of adopted
laws and bylaws whose purpose is to reinforce the independence of the judiciary
and to improve its efficacy have been the subject of evaluation of both domestic
and international experts and institutions.

The reform activities in the domain of the judiciary that have been evaluated as
positive undoubtedly confirm the strong commitment of the Government of the
Republic of Macedonia and the Ministry of Justice to ensure the rule of law and

compliance with the legal system in the state.

Key words: Ministry, justice, reform, courts, judiciary
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» GOOD GOVERNANCE
THROUGH THE TRANSPARENT
APPLICATION OF THE RULE
OF LAW, NAMELY BETTER
LEGISLATION IN THE CONTEXT
OF EUROPEAN INTEGRATION

author: Ulrich Karpen

INTRODUCTION: AFTER AND BEFORE THE TREATY OF LISBON

In June 2008, the people of Ireland in a referendum rejected the
new Treaty for the European Union of Lisbon of December 2007.

A new approach had to be taken to adopt a constitutional basis for
the Union. In a similar procedure, Ireland rejected the Treaty of Nice
of 2002, in a referendum. However, following a second Irish vote, a
new Nice Treaty became law in 2003.In the meantime, on

1 December 2009, the Treaty of Lisbon became European Law.

There is no need to speculate on the reasons why the Irish people
voted against the Lisbon Treaty. A lack of transparency of the
European Law and the unclearness of the bureaucracy in Brussels,
as well as the limited participation possibilities for the citizens of

the Union were all probably factors which contributed to the Irish
referenda results. Similar problems arose in other countries and
most countries did not put the issues to referenda. There is arguably
a lack of clarity in European Union issues generally. Nevertheless,
clarity is an essential element of the rule of law. It is also essential
for citizens to influence European policy and agenda.

Many commentators are of the view that Europe is not transparent
or close to the people. They argue that Europe is confusing, remote
and difficult to accept. The European Community, the regulations
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of which are binding on member states and European citizens directly, since its
foundation in 1957 released 997 Directives and 2,605 Ordinances. The European
body of law, the so-called “acquis communautaire”, covers some 130,000 pages of
legal provisions.

The European Commission seeks to broaden and deepen the political processes of
the Union to be more inclusive of people and organisations of civil society so as
to improve clarity and simplicity of the political machinery and its functions. This
should lead to improved government.

This paper examines how to achieve better legislation and explains its importance
in the wider context of maintenance of the rule of law and democracy. This issue
is closely related to the issue of regulatory reform. The latter type of reform is
designed to reduce quantity of norms and improve regulatory quality, that is
enhance the performance, cost-effectiveness or legal quality of regulations and
related government formalities.

Regulatory reform activities have the potential to bring about immense positive
effects on society, markets and governments. They contribute to improving
competition, innovation, growth, transparency, participation in democratic structures
and development in all sectors. 7. The reform of regulatory structures and
processes is a continuous challenge for all countries. It is a particular challenge

for developing states and states in transition. Reform activities change structures,
institutions, behaviour and the minds of politicians, administrators, judges and,
ultimately, the people.

This paper will discuss these issues from four perspectives:

e The rule of law and democratic requirements for better regulation;

e Adiagnosis of the current problem in regulating;

o Some remedies for the problems and the means to achieve better regulation;
e The instruments to maintain laws and regulations transparent.

1. BETTER REGULATION, RULE OF LAW, DEMOCRACY

Regulation of all state action by constitutional and statute law means “government
of law, not of men.” This approach is the essence of the application of the rule of
law. It avoids arbitrary or inappropriately discretionary decision-making. The notion
of rule of law is a central principle for all European constitutions. There are libraries
full of definitions and descriptions of the concepts of “rule of law”, “état de droit” and
“Rechtsstaat’. It seems appropriate to refer to a definition used within the UN which
is, as far as one can see, not contested.

“The ‘rule of law’ refers to a principle of governance, in which all persons,
institutions and entities, public or private, including the state itself, are
accountable to laws that are publicly promulgated, equally enforced and
independently adjudicated, and which are consistent with international
human rights, norms and standards. It requires, as well, measures to ensure
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adherence to the principles of supremacy of law, equality before the law,
fairness in application of the law, separation of powers, participation in decision-
making, legal certainty, avoidance of arbitrariness and procedural and legal
transparency”.

This definition applies to all legal institutions. The regulation of which differs in
national constitutions though the principle remains the same. The legislator has to
secure human and citizens' rights. Due process and fair procedure should imprint all
administrative actions and court decisions. The rule of law has to create confidence
and trust. If the citizens don't have confidence, they will not accept the role and
function of institutions and their personnel. If institutions and their personnel are,
generally, not accepted, then they will not have the authority to fulfil their tasks.

The building of confidence in institutions and their personnel should be seen as
an integral part of efforts to improve the rule of law. Thus, all efforts to bring the
statute book in line with the rule of law and to make office holders apply the law
correctly is an essential part of building trust and developing the rule of law in
democratic societies.

Trust is based on clarity, simplicity and predictability of the application of the law.
Law will be acceptable to the people where they know that the actions of the state
will be applied fairly and predictably. Correct and impartial interpretation and
application of law by administrative agencies and the courts must be guaranteed.
Part of this formula is that courts must be independent and must be accessible

to everybody. The courts must be able to control executive action, and provide
consistent constitutional adjudication. This is essential to ensure that the legislative
branch of government conforms to the constitution.

Participation of the people in agenda setting of government is an essential element
of the development and maintenance of the rule of law. This issue lies at the

heart of democracy. Participation strengthens rights and freedoms. Participatory
rights include more than just the right to vote at elections. These rights apply to
direct participation in local government, autonomous bodies such as chambers of
commerce, lawyers’ representative bodies and universities. Participation takes place
in hearings, access to public information and petitions. Forms of direct involvement
of citizens in public affairs need to be developed and preserved. All forms of
bottom-up decisions add to the interest of the individual in public affairs and make
the decisions more effective. They support creativity and foster integration. The
people are sovereign and the structure of every decision-making process should be
‘bottom-up’ not ‘top-down’.

Both human and civil rights and participation are central to the rule of law and
democracy. A modern constitutional state, based on a constitution, is an amalgam
of both basic elements. The rule of law-democracy is the most recent, most
convincing form of a free democratic order.

The constitution is the basic law of the land. It needs to be supported and protected
by everyone, not just by public institutions. Next to the rule of law and democracy,
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the constitution may include social and welfare elements and the design of a
federal state system and autonomy of municipalities. Statutes are a link between
democracy and rule of law. Therefore, they are not only instruments for control and
setting limits but also for steering developments of society or giving mandates to
administration. Statutes and delegated legislation as authorized by statutory law
are the daily bread of a rule of law-state. The law-making process should be guided
by some principles set out in the constitution.

The type of principles which should guide the law maker are: necessity,
proportionality, transparency, clarity, coherence, accessibility, simplicity,
consistency, legality, stability, no retroactivity. In addition to making laws by
reference to these principles, it is essential for democracy that civil society be
involved fully as an engine of change. It should be actively involved in law-making,
including forms of direct democracy, referenda. Finally, laws must be in conformity
with national, supranational and international standards and principles. Thus
democracies world-wide are linked with each other through adherence to common
principles.

Most, if not all of these principles are also EU-standards and rules of best practice
for all ‘rule of law’ states. To ensure continuous improvements in democracy

and the rule of law, it is crucial to ensure constant communication, dialogue and
coordination between actors involved in promoting the rule of law. “Promoting

the rule of law involves [...] changing cultures as much as it does creating new
institutions ... Without a widely shared cultural commitment to the idea of the rule
of law, courts are just buildings, judges just public employees, and constitutions just
pieces of paper.

2. WHAT IS ‘REALITY’ IN REGULATION AND LEGISLATION - A DIAGNOSIS

Legislation has an impact on the application of the rule of law and the proper
functioning of democracy. The quality of the rule of law and democracy is reflected
in the quality of legislation. However this is not always the case. Experience shows
that these criteria of good legislation, and hence good government, are not obeyed
sufficiently. Western democracies suffer from law inflation and deteriorating quality
of legislation. “If it is not necessary to make a law, it is necessary to make no law”.
This maxim is regularly disregarded. In addition to the numbers, as mentioned

for EU regulations, the quality of laws of all average EU member states should be
mentioned.

Take, for example, the Federal Republic of Germany. At the federal level, at the time
of writing (2010),there are 2,197 laws with 46,777 detailed requirements. There

are also 3,131 pieces of delegated legislation with 39,197 detailed requirements.
Altogether, there are some 86,000 laws. Since Germany is a federation there are
also, on a state level, a similar number of legal instruments in force. In addition, one
also has to take into consideration a considerable number of local statutes.

1 Dobbins, 2007
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There are good reasons for the torrent of laws. The increasing complexity of
modern society and the demands of globalisation necessitate more and more
complex legislation. The weaker members of society need protection, citizen and
lobby groups call for more laws and international obligations also mean more laws.

This presents challenges for legislators who frequently work under pressure and
may produce law which is unclear, contradictory, defective and incomplete. The
complex political choices underlying modern laws necessitate more and more
detailed laws. It is easy to dream of a simpler world. Consider in contrast how
Pythagoras law is stated in 24 words, the Ten Commandments have 67 words,
the American Declaration of Independence has 300, but Article 19a of the German
Income Tax Law contains 1,863words.

“Bad laws are the worst sort of tyranny.”(Edmund Burke) Badly drafted laws

and laws that are contradictory have negative consequences for rule of law. The
problem is that in many countries the body of law is frequently neither transparent
nor digestible by the average person.

In theory, ignorance of the law is not a defence is a criminal prosecution. This
means that knowledge of the law is mandatory in a rule of law-democracy. This is
not realistic, neither for the man on the street nor for the administrator and even
members of parliament. Legal theory and practice operates on the assumption that
the individual should know the law. The current situation of legislation transforms
that assumption into a fiction. This hurts the rule of law. Legal security for the
citizen may be endangered by overregulation, just as through an unclear and
confusing system of law. Defective law may lead to arbitrary decisions, both of the
executive and the courts, and this is an infringement of the principle of equality
before the law.

3. HOW DO WE IMPROVE THE PUBLICATION OF LEGISLATION?

How can better regulation be achieved? First of all, we have to curb law inflation.
This can be done by deregulation and debureaucratisation. The goal of these
activities should be to reduce quantity and to keep the body of law as small as
possible, but not so small that it no longer protects the regulatory power of the
state.

Second, we should take measures to improve the quality of legislation and strive
for better legislation. The starting point for this exercise must be a data base

of all statute law. This requires devoted works by members of parliaments and
professional staff in those parliaments, qualified civil servants, prosecutors and
judges. Quality of legislation depends also on the quality of legislative drafting and
implementing the law - sort of culture of law and state - which is different from
nation to nation and certainly dependent of the state’s experience with rule of law-
instruments and organisation and general development of society, economy and
governance.
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There are five criteria, in my view, to be applied to every piece of legislation,
wherever it is drafted: level of legislation, procedural quality of drafting, formal
quality of the product, its substantive quality and the costs of implementation and
enforcement.

The first question is, whether the legislator regulated at the proper level? In supra-
national entities, like the EU, the highest level should not regulate on matters which
could be regulated at the lower level, e.g., that of member states.

With regard to national parliaments, in a federal or decentralised system, parliament
should not regulate when state or entities of a lower level could better deal with

the issue. The same is true in relation to state and local authorities or autonomous
bodies. It is an important part of constitutional rights and freedoms that public
authorities should not regulate on matters which are best dealt with by individuals.
The idea of choice of the best level may be called “subsidiarity principle.”

Second, legislative processes are usually prescribed in detail in national
constitutions and laws. In practice, laws are often made under great pressure.
Political pressure pushes drafts through parliamentarian machinery, lacking time to
deliberate and work on regulatory details, legal terms, language, and transparency.
As a result, many laws are inaccessible. The legislator hardly finds time and
capacity for good legislation and consolidation.

Third, the language of legislation may be difficult to understand. The order of
sections and articles may be misleading. Legislation may be unclear and cross-
referencing is used more often than necessary.

Fourth, the main criteria for substantive quality of a law are: efficacy, effectiveness,
efficiency and stability. To check the efficacy of a law means to look at the intent of
the legislator and whether it is sufficiently achieved by the norm.

To take a simple example, it is easy to establish that the objective of a law
prescribing the use of seat belts by passengers in cars is to reduce fatal accidents
and injuries. It is not so easy in every case to identify the objectives of some
legislation.

A law is effective if it is observed and accepted by the addressees. Effectiveness is
compliance with the law. A law is efficient if it stands the economic rationality test.
It works if it produces maximum effects with minimum unnecessary cost.

The application of this quality criterion requires an evaluation of alternatives. More
efficient alternatives deserve precedence before more costly ones. Stability, finally,
tries to reduce the probability of amendments after a short period of time. This may
be reached by far-reaching regulation on the basis of good prognosis, by flexible
regulations, which include general clauses rather than strict and detailed solutions,
by entitling administrators to apply flexible discretion.

Five, costs of the law do not imply primarily charges which are the intent of the law,
like tax laws, but burdens which may be reduced in implementing the law. Laws
very often cause bureaucratic burdens for enterprises, citizens and administrative
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bodies. The collection of statistical data, for example, application for licences or
subsidies all impose costs which need to be considered when new legislation is
proposed.

The science of legistics (which has developed in recent years) assists in
improving legislation alongside the quality standards, as referred already to.
Scholars and practitioners during the last decades in all EU member states and in
European Parliament and Commission have worked on developing legistics as an
interdisciplinary approach to improving the quality of legislation.

At the time of writing, in Europe, six aspects of legistics may be identified:
analysis of law, tactics of legislation, methodology of law, techniques of drafting,
management and evaluation of law.

Analysis covers theory of law and state, constitutional and statutory law, sub-

legal norms, in particular, delegated law, bye-laws, and the hierarchy of norms.
Tactics of legislation examines organisation and procedure, the work of parliament
and government, hearings. Methodology of law deals with substantive issues and
content of the law. How do we get “good”, “just’, effective laws? Techniques of
legislation cover formal issues, the format of the law, the legal style, the system,
the dogmatic design, subdivisions and articles, language and linguistics (in countries
with more than one official language).

Management of legislation is vital in democracies, which require communication with
people, with organised interests. Functions of laws have to be examined as well as
best practice of inaugurating projects of legislation. Quality of legislation is subject
to evaluation, be it in establishing the draft (prospective, ex-ante evaluation), in the
government and parliamentarian procedure (concurrent evaluation) or monitoring
the effects and cost of law (retrospective, ex-post-evaluation) when enacted,
implemented, enforced.

All these issues are part of the rule of law, which requires a necessary, proportional
and qualified piece of legislation. One of the indispensable elements of the rule of
law is the publication or norms. Secret, hidden or unknown laws are not admissible
in a rule of law-democracy. Nobody can expect obedience to a law to which the
addressees do not have access. In a democracy, the people are the legislator -
directly or via representative parliamentary decisions. The people must know what,
how, and why it regulates on a matter. Publication on the side of government is
vital for acceptance of the law, a prerequisite for implementation and enforcement.

On the side of the citizens, public knowledge of law is the basic instrument for
accountability of state organs, predictability of state action and exclusion of
arbitrariness. Only a clear and understandable norm provides legitimacy to interfere
into human and civil rights and freedoms of the people. It enables the individual to
critically participate in good government as an element of public opinion. Ignorance
of the law as a result of unclear, complicated legislation is disadvantageous to less
educated citizens and violates the principles of equality before the law and of the
social state.
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Publication traditionally takes place in an official journal, gazette or similar
publication. It is the reliable authentic source of law. Regulations which are not
published in an easily accessible manner are not in the world. In the twenty first
century, some states, additionally or exclusively, publish legislation electronically.

If you have access, you may down-load. However this presents some challenges in
terms of the digital divide. Some citizens do not have access to the new media and
may, accordingly, be cut of public information about laws. This is unacceptable in a
country governed under rule of law. This problem may fade out for the younger, but
has to be taken into account currently.

In addition, there is a problem of level of comprehension of the law. Laws which

are addressed to everybody - traffic law, law of contract, penal law - must be

clear and easy to understand. Since modern law in some fields is, and must be,
pretty complicated, detailed and technical (e.g., nuclear energy law, security of
aircraft law, the law relating to motor cars).This raises the issue of whether the
legislator should adopt two versions of a code. One version could be addressed to
the experts; another could be drafted in a more readable popular way, sort of a
“people’s draft”. Efforts for better legislation should be broadly communicated to the
public. The money for creating public awareness and for public support is very well
invested. It serves not just information purposes but will have the additional effect
of confidence building. It also may help to make more easily available all the money
necessary for the measures to improve the rule of law.Unfortunately, as long as the
rule of law is regarded as a soft topic in any given country, there is not much hope
for improvement. It has to become a hard point in everyday business, including
mobilising the necessary funds: resources for sustainable investment in justice have
to be made available.

The common European history and the history of European countries show that
democracy and the main features of the rule of law-concept usually have made
their way into the statute book from ‘bottom to top’, not from ‘top to bottom’.

Enlightened citizens are often the driving force behind developments in society.

To sum it up: Written law can only become law applied by the entire society when
the general public is informed and educated about the law and the possibilities of
implementing this law, and when the members of the public are encouraged to avail
of the legal instruments at their disposal.

4. HOW DO WE STORE AND REVISE LEGISLATION - SOME POINTS OF
ADAPTING AND CONSOLIDATING THE LAW

Clarity of law may be spoilt by amendments. Where laws are amended they should
be consolidated into a new text or other measures should be taken to maintain
transparency. Stability of state functions, dependence of government of the law,
reliability of implementation and effective decisions on disputes about unclear
meaning of the law are vital factors of stability. The law, however, changes if
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time passes and the field of application of the law itself is changing. The law must
provide stability and flexibility at the same time.

Stability and flexibility are important facets of qualified legislation. Since social

and government conditions are subject to dynamic changes, the law needs to be
adapted to new situations. The courts have an important role in assuring the quality
of legislation. It is up to the courts to apply and, where necessary, adapt the law by
interpretation. “The courts are bound by the law, but say, what it is™.

In modern parliamentary activity, the production of amendments by far outnumbers
the adoption of new laws. For example, a review of the two-year-output of the
German Federal Diet (2005-2007) one finds 698 statutes and sub-legal provisions,
namely delegated law on the basis of statutory authorization: 467 pieces are
amendments, 164 are new laws, the rest fall into other categories. The decision to
amend a law is usually taken on the basis of ex-post-evaluation of the law. After
the law has been adopted by parliament and the law is implemented, it is very
important that the parliament monitors interpretation and application of its product.

The monitoring of the quality of legislation is also undertaken by other bodies as
part of their daily work in the implementation of a law. In addition, courts may find
that the law is unclear and, as a result, not just. Lawyers and administrators may
find deficiencies. Business may find the law to be very costly to operate. University
teachers may suggest alternative regulation.

The media may report problems related to poor legislation. It is important that
government and parliament collect this information and rethink possibilities
of improving the law. Members of parliament should share information from
petitioners and voters in their constituencies with colleagues and government.

The Parliament may enhance ex-post-evaluation by including a requirement in its
rules of procedure to hold government responsible to report to the house, after a
given period of time, on deficiencies that have been identified in the operation of
the law. The result of a retrospective evaluation may be to repeal the law, to amend
it or to republish it because it is unclear after many amendments.

Amendments may be additions, deletions or modifications of law. There are different
legislative techniques to amend legislation. These may include: from changing
single words or numbers, repealing or replacing the old provisions, consolidating
new ones and re-enacting old and new provisions.

In the first case amended and amending law are only understandable when read
together, in the second the amendment is understandable as a unit. A law may
repeal or invalidate another law. This may be an instrument to delete outdated law,
to exclude parallelisms in legislation, to remove discrepancies and ambiguities.

In general, repeal must be expressly stated and should list all provisions subject
to repeal. Where a previously amended law is being repealed these amending laws

2 Oliver W. Holzner
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must be repealed as well. The repeal may be accompanied by adoption of a new
subject regulation.

In cases of unclear regulation, namely, if the principal law has been amended
more often, a repeated publication or new adoption of the law may be advisable.
This process is known as consolidation. Since it is an important obligation of the
legislator and the executive, to keep legislation “under control”, to regularly re-
examine the body of law, keep quality and clarity standards, repeated adoption of
the law or republication are useful instruments of consolidation.

Above all, it is important to keep the body of law in a consistent manner. Earlier
legislation should be revisited and expressed in a clearer manner to enable it to be
coherent with modern legislation. A consolidation exercise may involve the review
the whole stock of legislation permanently or after a period of time, subject by
subject.

By the establishment of an electronic data base of legislation parliament and the
executive may be able to screen the whole statute book completely. Consolidation
may restructure or rewrite the law. It may be codification of large segments of laws
(e.g. social security law, law of transportation by air, on vessels or road). It may
restate provisions or recast the piece of law. Basically, consolidation, without impact
on the content of the law, limited to restructuring, deleting duplications.

Often parliament, however, in a law amending an older law, may at the end
explicitly authorise government to republish the whole law, including the amended
provision. This, of course, adds to clarity of the law. The executive, to go one step
further, may authorise to consolidate legislation by delegated legislation. This
includes minor changes in context and subject matter. To avoid all constitutional
doubts with consolidation, it may result in adoption of a consolidating statute,
adopted by the house. In many states a special section of the gazette is reserved
for “collection of consolidated law”.

Consolidation, as an updating exercise, adds to reliability of the text. A consolidation
exercise may be used to adapt content and language to supra-national European
standards, to develop a uniform “one European law” of a subject.

Consolidation reduces problems of interpretation and implementation of law. It
also has the advantage of reducing the quantity of law in force. The legislator may
provide that only laws included in the collection of consolidated laws are in force
and invalidate all other laws.

Another form of tidying up may be achieved by so called “guillotine-legislation.” In
this process, parliament decides that all legislation enacted prior to a fixed date is
invalid. In respect of the flow of new legislation a technique known as “sun-setting”
may be used. Essentially, this is a device whereby legislation is automatically
repealed on a specified date in the future. There are, however, legal risks associated
with this process.
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Another technique which is something of a “sledge-hammer” approach is that
parliament or government may permit a new draft of a statute or delegated
legislation where one or more old ones are repealed.

Many governments have a special unit is responsible for consolidation. In Germany,
there is an independent body called the National Regulatory Control Council. This
is linked with the German Federal Chancery. Its role is to monitor new legislation
from the point of view of necessity and cost-effectiveness in order to reduce
administrative burdens and cut “red tape”.

FINAL CONSIDERATIONS

The rule of law and democracy are closely linked. There is a close relationship
between the quality of legislation and the quality of the rule of law and democracy.
Inevitably, the quantity and quality of law in any state is a function of the level of
economic wealth, social order, established rights and freedoms.

The quality of legislation depends on the level of skill, knowledge and education and
experience of law drafters, policy makers and politicians as legislators. In addition,
good legislation and good government needs to take into account the level of
development, education, capacity and willingness of people as the addressees of the
law to comply with the law.

Countries need an adequate level of regulation to provide efficient and effective
management of their economies and societies but it should be kept to the minimum
necessary and, ultimately, less is more.

The development of the science of legistics should encourage legislators to make
fewer laws, but to ensure that they are of good quality and that they are effectively
implemented. For all democracies, developed or developing, a bit of good advice
could be: Less quantity, but more quality! The legislator should curb law inflation.
There should be a greater emphasis on making it easier for people to know and
understand the law. This effort should facilitate the easier implementation of the
law.

Drafting and legislating must be done as precisely and carefully as possible, making
use of all scientific instruments of legistics and following all jointly developed
standards. However, neither politicians nor drafters nor the deputies and the
addressees must forget what the Founding Fathers of the US-American Constitution
in 1787 said:

“Let us be guided by experience, because reason might mislead us!”
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PE3NME

BrnageereTo Ha NpaBOTO M AEMOKpaTKjaTa Cce TeCHO noBp3aHu. MocTom TecHa Bpcka
Mery KBa/IMTETOT Ha JlerucnatiBaTta U KBasMTETOT Ha B/laIEEHETO Ha NPaABOTO U
feMoKpaTujaTa. JacHo e feka KBaHTUTETOT M KBa/IMTETOT Ha 3aKOHOT BO CeKoja
ApxaBa e hyHKUMja Ha HUBOTO Ha EKOHOMCKATa MOK, OMLTECTBEHWOT NOPEOK W
YyTBpAEHWTE npasa u cnoboamn. KBanuTeToT Ha ferucnaTMeaTta 3aBUCK 04 HUMBOTO
Ha cnocobHOCTa, 3HaereTo, 06pa3oBaHNETO M UCKYCTBOTO Ha M3roTBYBauuUTe

Ha 3aKOoHWTe, NnuaTa Kou HocaT OANYKU 3a CNpOBeLyBare 0ApeAeHN NOUTUKN

1 MONUTUYapUTE Kako 3akoHodasLu. OCBEH Toa, KBaUTETHATa flerncnaTvea

1 NPaBUHOTO Bnajeere Tpeba Aa rv 3emat npesBui HUBOTO Ha pa3BojoT,
06pa30BaHMETO, KanaUMTETOT 1 xenbaTa Ha NyreTo KoM 3aKOHUTE I'v 3aceraart Aa
Ce 0AHecyBaaT BO COMTAaCHOCT CO TMe 3aKoHW. Ha 3emjute uMm e noTpebHo CO0ABETHO
HMBO Ha perynatuea 3a Aa obesbenat ednkacHo N eeKTUBHO ynpaByBarbe

CO eKOHOMMjaTa W OMLWTEeCTBOTO, HO Taa Tpeba fa ce 0ApXKYyBa Ha HEOMXOAHO
MMHWMaJIHO HMBO 3aLUTO, BO KpajHa SIMHMja, MOMasKy 3Hauu noeeke. Pa3BojoT Ha
3aKoHoaaBHaTa obnact Tpeba Aa rv NOTTUKHYBa 3aKOHOAABLMTE Aa AOHecyBaaT
noman 6poj 3aKoHM, HO 1 Aa buaaT CUrypHU AeKa TUE 3aKOHM Ce KBaUTETHM U
JeKa ce eMKacHO NpMMeHyBaHu. 3a CUTe AEeMOKPATCKu 3emju, buno ga ce Tve
BO pa3Boj unu ce passueHn, bu Moxen Aa ce fade efeH man, Ho gobap coseT:
Momanky KBaHTUTET, NOBeKe KBanuTeT! 3akoHoAaBeLOT Tpeba Aa ja orpaHuum
nHdNaumjaTa Ha 3akoHuTe. MoTpebHa e norosieMa Haraacka Ha HafnopuTe NyreTo
Aa bupat 3ano3HaeHu n aa rn pasbupaat 3akoHWTe. BakBMOT Hamop ro onecHyBsa
CMpOBEAYBaHETO Ha 3aKoHMTe. [JoHeCyBare HaLpT-3aKOHM U U JOHECYBaHEeTO
3aKOHM MOpa Ja Ce CMpOoBEeAyBa LTO € MOXHO MOMPeLM3HO M LUTO MOrpUXNBO,
CO NPUMEHA Ha CUTE HaY4YHU MHCTPYMEHTW 04 0Baa 0bnacT u npeky cneaere

Ha CWTe 3aeAHWNYKM BOBEAEHM CTaHAapau. MeryToa, HUTY NMOAUTUYAPUTE, HUTY
3aKOHOAABLUWTE, HATY YJIEHOBUTE Ha Map/iaMeHTOT MU OHWE 3a KOW 3aKOHUTE

Ce HaMeHeTu He cmear fa ro 3abopaBaT OHa WTO ro Kaxane T.H. TaTKOBLM Ha
amepuKaHckuoT Yctas o 1787:

,Heka Hé BoAM MCKYCTBOTO, 3aLUTO Pa3yMOT MOXE Aa HE OHECE Ha MOrpeLLEH
nat!”
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» THEMES OF PRIORITY

REFLECTING IN EVERY
EUROPEAN CITIZEN’S LIFE

author: Margarita Popova

The ideal for which the mankind is craving is a social order which
allows searching for truth, freedom, peace, democracy and tolerance.
Economic and public progress is unimaginable without a real judicial
system. The more complicated the pattern of society is, the higher
degree of legal improvement is required. That is why all countries,
which are genuinely determined to be members of the international
family have to permanently improve their judicial systems.

A complex system of consistencies and subordinations is a challenge
that could be illustrated by the following example of the penal
judicial sphere:

Economic dynamism, which usually accompanies political opening
stages, unveils various opportunities for directing criminal intentions
to a new stage of play. New forms of criminality spring up in tact
with the progress and for countering the new models of criminality,
specific measures in different spheres have to be taken. Police
investigation, transparency of the financial sphere and the judicial
system play central roles in implementing these specific measures.
Usually, economic crime is mostly emerging on this scene, and it is

closely tied with organized crime. Corruption is almost a constant
element which puts criminal intentions into effect.

The adequate response imposes following obligatory measures:
- timely updating of the legislative penal system;

- providing for a high degree of specialization in order to sentence
adequately and competently deeds disguised by a number
of technical operations - and often under the protection of
legislations of various countries in which the movement of capital
is treated in different ways;
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- along with the permanent work on legislation updating with regard to
countering new types of crime, it is impermissible to leave behind the efforts for
guaranteeing the protection of fundamental rights;

- conditio sine qua non is the determination of the public authorities to provide for
the means that the state must provide in order to tackle challenges which the
judicial system is facing, etc.

While the example given above is isolated, criminality is progressively acquiring
transnational character as a natural effect of the European integration and the
globalization processes. Hence, every country’s care is active participation in the
process of the European harmonization of the legislation and enhancing mutual
trust in the penal judicial system, not only of the member states, but also of the
countries in advanced membership preparation stage.

The European discussion on the Lisbon Treaty implementation and the further
development of its clauses regarding the space of freedom, justice and security
give the unique chance to Bulgaria to simultaneously take part in the discussion
and make it a part of its legislative programme, as well as of the instruction of the
magistrates to adjudicate within the terms of the Treaty.

The Stockholm Programme which was elaborated to respond to the expectations
and needs of the citizens set a new direction and reordering of the priorities in the
sphere of justice. The document itself states that Europe is expected to tackle many
more challenges. The challenges must be surmounted by an integral approach.
Therefore, additional efforts are required for an improvement of the coherence
among policy ranges. Besides, the cooperation with partner states has to be
enhanced.

Of course, the first step in the adoption of a programme is the elaboration of the
action plan for its implementation. This was assigned to the European Commission
which presented a draft on 20 April 2010.

However, it appeared to be the first - and probably one of the most difficult - of
the foreseen challenges. The action plan draft was subject to a number of claims
and criticism in the member states’ opinions, (those expressed by the Council as
well), including neglected competences and the right to assessment; neglected right
of independent legislative initiative on the part of the member states; incomplete
congruence; displacement of the focus from, or going far beyond the scope of the
Stockholm Programme’s instructions.

Meanwhile, the Bulgarian Ministry of Justice undertook introducing in its own
working programme the directions of the Stockholm Programme as a basic political
document of the Community. The new Strategy to continue the judicial reform

in terms of full EU membership which was adopted by the Bulgarian government
in June 2010 is the programme document of the present team of the Ministry of
Justice together with representatives of the NGO sector. The document addresses
the real needs of the magistrates, the citizens and the business and aims at
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strengthening the trust in the judicial system, maximal transparency in the work of
the judiciary, high quality services rendered within the competence of the system,
high qualification and preparedness of the magistrates and guaranteed access to
justice. The basic principle of the Strategy is consolidating the efforts of the state
bodies and the society in considering proposals and accomplishing concrete actions
to guarantee establishment of the rule of law. Taking into account the results
achieved thus far, the Strategy determines the priorities in continuing the reform
and systemizes three groups of strategic objectives:

1. Better management of the judicial system;

2. High quality justice; posing the viewpoint of the citizens in the centre of the
judicial reform debate;

3. Countering corruption in the judicial system;

For working out the strategic objectives, the following five basic priorities have been

developed in detail:

- Improving the judicial institutions’ management;

- Strengthening the institutions of the judiciary;

- Development of the personnel potential and enhancement of the magistrates’
integrity;

- Improving the quality of justice and achievement of European standard of law
enforcement; strengthening the supremacy of law;

- The dialogue between the judiciary and the citizens as a guarantee of trust.

An action plan setting detailed measures for the implementation of the Strategy

was elaborated.

The support of the Konrad Adenauer Foundation for issuing the Strategy in booklets
in Bulgarian, German and English through its office in Sofia was exceptional. The
booklets will ease the access to information regarding the measures, the terms and
the pursued effect of the judicial reform to interested representatives of various
legal professions, civil and the business societies in Bulgaria, as well as interested
foreigners.

Since the beginning of the term of the present government, the Minister of Justice
of Bulgaria has co-tabled initiatives and legislative proposals on:

- the Directive of the European Parliament and the Council on European
Investigation Order;

- the Directive on European Protection Order;

- the Framework Council Decision on the transfer of penal proceedings.
Within the European agenda in the field of justice, Bulgaria outlines as
particularly urgent and important for the region, along with other issues,
decisions such as:
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- The European initiative for countering human traffic and protection of the
human traffic victims, because it stresses the need for the enhancement of
the cooperation based on the regional principle. The receiving countries and
countries of origin should be involved in the international cooperation process.
The proposed measures aim at a better protection of the victims and facilitating
the procedures of international legal cooperation.

- The proposal for a Directive of the European Parliament and the Council of the
European Union for fighting sexual abuse, sexual exploitation of children and
children pornography, and

- further discussions and review of the antiterrorist instruments on a European
level with regard to a rapid response and consolidation of the European Union
policy in this field.

An expected and indispensable contribution to a global, strong and secure Europe
should be the identifying of the strategic partners of the European Union in the fight
against transnational crime, the development of the civil and economic relations
based on a geographic principle, as well as identifying of the most expedient ways
for interaction with those partners.

The common objective - a unified European legal culture - can be realized through
the instruction of magistrates and law enforcement bodies in the domain of

the complex of European legal instruments, along with the assessment of their
implementation effects and reported best practices.

PE3NME

CBETCKMOT HanpeLoK UMa ABe Nuua: CTpeMerbe KOH COBPLUEHCTBO BO OAHOC Ha
KBaNWUTETOT Ha XMBOTOT M OZHECYBAHETO Ha NyFeTo Y HOBM (DEHOMEHM CKPUEHM BO
WNEeranHu 1 KpUMUHaNHKM aejcTBuja. MpaBHUOT CUCTEM Ha CeKoja 3eMja e Cé noBeke
OMTOBApPEH CO CE MOroNIEMU HAANEXHOCTU U 3rofIEMEHU OYEKYBatba 0/ CTPaHa Ha
OMWTECTBOTO. M3BplWHaTa 1 CyAckaTta BNacT BO 3eMjUTE-UNIEHKN, KaKO ¥ BO 3eMjuTe-
KaHamaaTv Mopa Aa ce obeanHaT BO HanmoOpuUTE HACOYEHW KOH 3arapaHTupaHu
YOBEKOBM NpaBa v edurkacHa 6opba npotne KpuMmHanot. Oa Apyra CTpaHa, nak,
3eMjute U HemaaT Apyr u3bop ocBeH fa copaboTyBaat u Aa ru ycornacart cBoute
3aKOHOAABHM CUCTEMM, Ha TOj HAUMH rPaHTMPajKuM My Ha EBPOMCKMOT NPOCTOP
cnoboaa, 6e3benHOCT U NpaBaa.
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» IMPLEMENTING THE RULE
OF LAW IN ALBANIA:
CHALLENGES FOR THE
FUTURE

authors: Denar Biba / Xhezair Zaganjori

INTRODUCTION

Though one of the oldest countries in Europe, yet Albania is a state
struggling to implement and reinforce the principles of constitutional
democracy and the rule of law. Coming out only two decades

ago from, probably, the most ferocious Communist dictatorship
experienced in the eastern block, Albania represents today a country
with firm and obvious aspirations to become part of the western
democracies. Actually, it is a member of the most of Euro-Atlantic
structures like NATO, the Council of Europe (CoE), the Organization
for Security and Co-operation in Europe (OSCE), etc., and an
applicant country for full EU membership?.

Certainly, a commitment of such a high level is marked by numerous
challenges.

This paper aims at addressing some of the essential elements
effecting the appliance of the rule of law in Albania, considering

its implementation as one of the basic criteria for Euro-Atlantic
integration, country development and growing socio-economic and
cultural prosperity of the citizens.

! The views expressed in this paper are those of the authors and do not reflect the opinion of the
institutions to which they are related.

2 A Stabilisation and Association Agreement between the EU and Albania entered into force in April
2009, superseding the Interim Agreement on trade and trade-related aspects, which entered into
force in December 2006.
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RULE OF LAW AND ALBANIAN INSTITUTIONAL REALITY

One of the basic principles of constitutional democracy is the rule of law. This

is a complex, multilayered, and opaque concept, comprising various principles
that escapes a simple, standard definition.> Consensus exists, however, on
which elements belong to it.* A state under the rule of law, in the formal sense,
includes separation of powers, lawful government, as well as administrative and
constitutional jurisdiction. Further formal elements include legal equality and
legal security through the same treatment of all people and publicly accessible,
substantively clear legal norms. However, the commitment to laws in itself has
little meaning when the content of the laws does not at the same time meet
certain liberal demands. The formal elements of a state under the rule of law
are accordingly complemented by elements in a material sense, in particular by
the guarantee of fundamental rights. Lastly, it is essential that these rule-of-law
principles are also implemented in practice.® A constitutional democracy could not
possibly function in the absence of the rule of law.

The principles of the rule of law and the welfare state are essential pillars of the
political philosophy of the Albanian Constitution (1998), literally stressed in its
Preamble:

“We, the people of Albania, [...] with determination to build a social and
democratic state based on the rule of law, and to guarantee the fundamental
human rights and freedomes, [...], with a pledge to protect human dignity

and personhood, [...] with a deep conviction that justice [and] peace [...]
between nations are among the highest values of humanity, [...] establish this
Constitution [...]",

while Article 4 of the Constitution stipulates that “The law constitutes the basis and
the boundaries of the activity of the state”.

The Albanian Constitutional Court has also contributed with its share in this
direction while, through its jurisprudence, it states that “The rule of law is one of the
most important and basic principles of a democratic state and society. As such, it
constitutes an independent constitutional norm, whose violation constitutes by itself
sufficient grounds for the declaration of a law as unconstitutional” (Decision no.
34/2005).

The rule of law is one of the constitutive and fundamental values of the European
Union. It is referred to on Article 6 (1) TEU, among the principles on which the
Union is founded, and all prospective Members are expected to comply to it.® It
is not surprising, then, to find that the rule of law has played a prominent part in
the Copenhagen criteria, the conditions against which candidate states are now

3 paul Craig, “Constitutional Foundations, the Rule of Law and Supremacy”, PUBLIC LAW 92 (2003).
4 “The Rule of Law’, Nomos XXXVI (American Society of Political and Legal Philosophy), Ian Shapiro ed., 1994.

5 Craig, Paul, “Formal and Substantial Conceptions of the Rule of Law: An Analytical Framework”, 1997, Public Law: 467.;
Dicey, An Introduction to the Study of the Law of the Constitution (London 1885), cited by the Oxford University Press’s
Dictionary of Law.

6 Article 49 TEU.
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judged. Although it is mentioned expressly in the first of the criteria (stability of
institutions guaranteeing democracy, the rule of law, human rights and respect for
and protection of minorities) it is also highly relevant to the second (the existence
of a functioning market economy as well as the capacity to cope with competitive
pressure and market forces within the Union) and the third (the ability to take on
the obligations of membership). Bound up as it is with the operation of legislative,
executive and judiciary powers in a well-functioning state, it underpins a state’s
ability to function in the complex environment of the EU regulatory model.”

The rule of law is seen by the EU and its Member States as a pre-requisite for
economic, social and political development, and as such has become a key element
in the EC’s technical and financial assistance and its development cooperation and
association agreements.

“Governance is a key component of policies and reforms for poverty reduction,
democratization and global security. This is why institutional capacity-building,
particularly in the area of good governance and the rule of law is one of the
six priority areas for EC development policy that is being addressed in the
framework of EC programmes in developing countries.”

Article 78 of the Stabilisation and Association Agreement between the EU and
Albania states that:

“[T]he Parties shall attach particular importance to the consolidation of the

rule of law, and the reinforcement of institutions at all levels in the areas of
administration in general and law enforcement and the administration of justice
in particular’.

One of the main goals of the EU-Albania cooperation (among others) consists

of strengthening the independence of the judiciary and improving its efficiency,
improving the functioning of the police and other law enforcement bodies, providing
adequate training and fighting corruption and organized crime.

PRESENT AND FUTURE CHALLENGES

Albania is a potential candidate country for EU accession following the Thessaloniki
European Council of June 2003. On 18 February 2008, the Council adopted a new
European partnership with Albania. The Stabilization and Association Agreement
(SAA) was signed with the country on 12 June 2006 and entered into force on

1 April 2009. It supersedes the Interim Agreement on trade and trade-related
aspects, which entered into force in December 2006. The EU-Albania visa facilitation
agreement entered into force in January 2008, while the readmission agreement
entered into force in 2006. Albania submitted its application for EU membership

on 28 April 2009. While this paper was being written, the European Union has
agreed to lift travel restrictions for Albanian citizens who, from mid-December

7 Marise Cremona, The European Neighborhood Policy: Legal and Institutional Issues, CDDRL WORKING PAPERS, Number 25
(2 November 2004).

8 Commission Communication on Governance and development, COM(2003) 615 final, para 3.
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2010, can freely travel to the European Union’s Schengen Zone. At the same time,
the EU Commission postponed the granting of the candidate status for Albania. In
its address to the Albanian Government, the Commission states that negotiations
for the accession to the European Union should be opened with Albania once the
country has achieved the necessary degree of compliance with the membership
criteria, and in particular the Copenhagen political criteria, requiring the stability of
institutions guaranteeing, notably, democracy and the rule of law.?®

Nevertheless, Albania has made progress towards fulfilling the Copenhagen political
criteria.® As regards the functioning of democratic institutions and civil service, it
has established a constitutional and legislative framework in line with European
standards. Albania has in recent years strengthened the rule of law, in particular
by conducting legislative and institutional reforms of the judiciary and in the fight
against corruption. Law enforcement bodies have been strengthened. The country’s
legal and institutional framework on human rights is largely in place and broadly
corresponds to European standards.

As for the Albanians, among the Western Balkan countries, they still remain the
population that most firmly believes that EU integration is the right road for the
country. On 18 November, in Brussels, Gallup Europe, in cooperation with the
European Policy Centre and the European Fund for the Balkans, presented the
results of the 2010 Balkan Monitor survey. According to it, “in the case of an EU
referendum, however, a vast majority (93%) of Albanians would be ready to vote
‘Yes' to accession to the EU - the highest such figure in the region.”"

However, we must face the fact that in Albania, there are still certain deficiencies in
the democratic institutions and their effective performance. The most pressing case,
actually, is that of the parliament, which has not functioned properly for months
causing, as a consequence blocking of the reforms within some areas of vital impact
for state activity, because Albanian Constitution (1998) stipulates that the most
important laws are to be adopted by three-fifths of all members of the Assembly.*?
Albanian politics obviously suffers from a lack of a consolidated tradition of dialogue
and tolerance, western mentality for good governance and a responsible political
confrontation, as well as a sincere co-operation between the majority and the
opposition in parliament, all needed for a noble cause: the prosperity of the country
and realization of socio-economic reforms.

Almost thirty legislative projects which have been suspended as a consequence
of the above also include the Electoral Code, whose improvement is one of the

9 Commission Opinion on Albania’s application for membership in the European Union, COM (2010) 680.
101pig,
http://www.balkan-monitor.eu/files/BalkanMonitor-2010_Summary_of_Findings.pdf.

12 prticle 81 § 2: “The following are to be approved by three-fifths of all members of the Assembly: the laws on the
organization and operation of the institutions referred to by the Constitution; the law on citizenship; the law on general and
local elections; the law on referenda; the codes; the law on the state of emergency; the law on the status of public officials;
the law on amnesty; the law on administrative divisions of the Republic.”
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recommendations of the representatives of the OSCE - ODIHR Mission monitoring
the last election process in 2009.%3

For the same reasons, i.e. the malfunctioning of the legislative body, another
legal initiative of a high priority - the Law on the Functioning and Organization

of Administrative Court s- is still waiting for the consensus of the majority and

the -opposition in the parliament. The U.S. Embassy in Tirana, reacting to the
failure of the parliament to pass the Administrative Courts Law on 30 September
30 2010, delivered a press release stressing that “the Administrative Courts Law
was designed to reduce opportunities for corruption, improve transparency in the
judicial system, strengthen the rule of law, boost citizen trust in public institutions,
and further align Albania’s judicial system with required European Union integration
standards.”** The absence of administrative courts in the country is leading the
courts of first and second instances into a situation of backlog, causing delays in
delivering justice throughout the country.

A clear manifestation of the malfunctioning of the institutions and the lack

of political understanding is also the gridlock regarding the replacement of a
considerable number of Constitutional and Supreme Court members, whose
term has expired months ago. In the European Commission Opinion on Albania’s
application for membership in the European Union, the Commission notes with
criticism “the lack of transparency in the appointment, promotion, transfer and
evaluation of judges’, as well as “the politicization of the vote on the President’s
Constitutional and High Court appointments” by the deputies in the parliament
which “are of concern as they challenge fundamental principles such as the
independence of the judiciary and the respect for the rule of law.™>

The rule of law and democracy are not goals per se. Nevertheless, based on the
best tradition and experience of the western democracies, they are conditio sine
qua non for the prosperity of a country and the socio-economic and cultural growth
of its citizens. Consequently, the implementation of a state governed by the rule of
law serves as an antidote against corruption, one of the most negative social and
institutional weaknesses slowing down the economic development of the country,
acting as an obstacle for potential foreign investments, presenting a bad image

of the society abroad, keeping away funds from important programmes of social
assistance and leading to poverty the weakest strata of a society. It is a perception
shared by many that corruption remains still a problem impeding Albania’s reform
regarding country’s integration into EU. Therefore, the implementation of the anti-
corruption strategy and action plan needs to be ensured, as well as a solid track
record of pro-active investigations and prosecutions with conclusive indictments and
convictions in corruption cases established at all levels.

Having said that, it is worth mentioning that Albania has recently undertaken
genuine measures against corruption, such as the approval of the National

13 Republic of Albania Parliamentary Elections, 28 June 2009, OSCE/ODIHR Election Observation Mission Final Report.
14http://tirana.usembassy.gov/lOprﬁlOOS.htmI.
15Http://ec.europa.eu/enlargement/pdf/|<ey7d0cumentS/ZO10/package/a|70pinion720107en.pdf.
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Strategy for the Prevention and Fight Against Corruption and for Transparent
Governing (October 2008); the introduction of the electronic procedures for public
procurements, taxations and business licensing and registration (December 2007).
Recently, on 26 October 2010, the world annual ranking of public perception of
corruption by Transparency International (TIA) moved Albania up by 8 places
compared to 2009, when it was 87th out of 178 countries. However, representatives
of TIA expressed their concern that, with reference to the region of southeastern
Europe, Albania left behind only Bosnia and Herzegovina and Kosovo. According to
them, “considered in general, the results of the Index 2010 are worrisome, because
they show that corruption still keeps hiding where governing is not transparent,
where institutions are not strong enough and where institutions do not implement
the legal framework against the corruption”.

The immunity against criminal investigation and indictment of individuals holding
high positions in politics as well as in the judiciary has served in more than one
occasion as an “escape boat” for some of them, making thus impossible the
clarification of a number of cases, perceived by the general public and media

as corruptive affairs. Certain attempts aimed at legislative interventions in this
direction have failed, mainly because of the lack of trust between the political
factors within the parliament.

Of special importance in regard to the strengthening and honoring of the principle
of the rule of law in Albania is the role played by the Constitutional Court. The
Court, through its jurisprudence, has identified and elaborated principles such

as constitutionalism, rule of law, constitutional democracy, separation and check
and balance of powers, independence of the judiciary, local autonomy, social
equality, acquired rights, legitimate expectations and citizens’ confidence in public
institutions.

CONCLUSION

Although it is an undeniable fact that, in the recent years, Albania has made

a considerable progress toward strengthening the rule of law, especially by
undertaking significant reforms in the legislative as well as in institutional areas
within the framework of the fight against corruption, there still remains much to be
done.

Political collaboration and a climate of mutual trust and tolerance between political
powers are crucial for the broadening and deepening of the reforms, aimed at the
country’s integration into the EU. Political factors in Albania must keep in their
minds that they are “public trusties’, and that their mission is to act only for the
benefit of the public. Institutional authorities - legislative, executive or judiciary - as
well as the individuals representing them, do not have interests of their own; they
exist only for the interest of the people. The decision-making capacity entrusted in
them by the people obligate them to honesty, accountability and reasonability while

16ps quoted by the Albanian daily newspaper “Shekulli”, 27 October 2010.
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passing legislation, governing and serving justice. It is up to the Albanian society as
a whole, and to the state institutions - mainly those in the area of justice, to fulfill
their constitutional and legal duties, showing independence, competence and proper
functioning.

Finally, the authors would like to emphasize again the prominent role played by
the Albanian Constitutional Court - probably the most highly esteemed domestic
institution abroad - regarding the implementation of the rule of law in Albania.
The Constitutional Court has asserted its increasing independence since 2005. In
several cases, it suspended laws that had already been adopted. In the course

of 2007-2010, 33 laws were subjected to constitutional review: 18 were found
partially unconstitutional, 2 entirely unconstitutional, and in 13 cases the Court
rejected the complaint on grounds of unconstitutionality. One of the recent pivotal
decisions of the Court was the suspension of the Law on Lustration, declaring it
unconstitutional.”

Albania and Albanians should make further progress by drafting and adopting laws
in compliance with western European standards, thus transforming them into their
reality.

Keywords: Albania, rule of law, EU integration, political dialogue, responsible government.

7 Commission Staff Working Document {SEC (2010) 1335} ANALYTICAL REPORT accompanying the COMMUNICATION FROM
THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE COUNCIL Commission Opinion on Albania’s application for
membership in the European Union {COM (2010) 680}.

PE3NME

MpvMeHaTa Ha BlajeereTo Ha NpaBoTo BO AnbaHuja e eaeH 04 OCHOBHUTE
KpUTEpUYMM 3a eBpO-aTNaHTCKUTE MHTEerpaLmm, pa3BojoT Ha 3eMjaTa U pacTexoT
Ha OMLUTECTBEHO-EKOHOMCKMOT U KYNTYPHWUOT NPOCNEPUTET Ha rparaHnte. AnbaHuja
MoKaxa HanpesoK BO UCMOMIHYBareTO Ha KoneHxareHCKUTe NOIMTUYKN KPUTEPUYMMU.
LLTo ce oaHecyBa A0 QYHKLUMOHMPAHETO Ha AEMOKPATCKUTE UHCTUTYLIUU U jaBHUTE
Cnyx6u, 3emMjaTa rv UMa pa3BMEHO YCTaBHWUTE W MPaBHUTE paMKu BO COFMacHOCT

CO eBpONCKUTe CTaHAapau. Bo nocneaHvnBe roanHy BNajeeeTo Ha NpaBoTo e
3ajakHaTo, 0C06eHO BO CpOBeayBar-eTO Ha NMPAaBHUTE Y MHCTUTYLMOHANHNUTE
HOpPMM BO NPaBOCYACTBOTO M BO 6opbaTa NnpoTuB Kopynuujata. PaboTtaTa Ha
OpraHuTe 3a CMpoBeLyBake Ha 3aKOHWTEe e UCTO Taka 3ajakHaTa. lpaBHuTe u
MHCTUTYLIMOHANHUTE PaMKK BO MOFMe[ Ha YOBEKOBMTE MpaBa Ce BO rofieMa Mepka
MOYUTYBaHM M BO BUCOK CTEMEH COOABETCTBYBAaT Ha EBPONCKUTE CTaHAAPAM.
MeryToa, Tpeba aa ce npudatu dakToT Aeka AnbaHuja ce ywTe ja nnaka LueHaTa
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Ha cnabocTuTe BO YHKLMOHMPAHETO Ha AEMOKPATCKUTE MHCTUTYLIMM KOU He ce
LIeNOCHO edhmKacHM Kako 1 NOCTOEHETO Ha KopynumjaTa; 0Ba NpeTCTaByBa e4Ha 04
HajroneMmTe HeraTMBHOCTM BO OMLUTECTBOTO M UHCTUTYLMUTE KOU ro 3abaByBaaT
€KOHOMCKMOT pa3Boj Ha 3eMjaTa. Mako Bo nocnenHo Bpeme AnbaHuja npesema
BUCTMHCKM MEPKM NPOTUB KOPYMuMjaTa, Taa cenak Tpeba Aa o4u Yekop noHatamy
0[} CaM0 [i0HeCyBarbe HaLpT 3aKOHW W HWBHO YCBOjyBak-e 3apaju XapMoHu3aumja co
3anafHoOEeBpPONCKUTE CTaHAapAM, TYKy Tpeba 1 fa rv npeToyn Bo CBOja peasnHoCT.
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» ANTI-CORRUPTION
ACTIVITIES IN THE
WESTERN BALKAN
COUNTRIES

author: Slagjana Taseva

“In regard to the slow improvements in the indicators that are
showing progress in the efficient fight against corruption, there is a
need for strengthening of the understanding that the declaratively
expressed political will and determination to fight corruption must
imply detachment from political party and narrow political interests
in the best interests of overall societal development”.

S. Taseva, Ph.D.!

ANTI-CORRUPTION ACTIVITIES IN THE WESTERN BALKAN?
COUNTRIES

The war and collapse of former Yugoslavia, accompanied by
uncertainties in the process and economic reforms, resulted in
a sharp decline in the economic activity, dramatic increase of
unemployment and poverty rates and rapid decrease of Human
Development Index (HDI). Of the components of the HDI, only

1 Slagjana Taseva, Ph.D., is Chair of Transparency Zero Corruption - TI Chapter in formation in the
former Yugoslav Republic of Macedonia

2 South East Europe: Albania, Bosnia and Herzegovina, Croatia, Former Yugoslav Republic of
Macedonia, Montenegro, Serbia and Kosovo. Western Balkans is here defined as comprising Albania,
Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro, Serbia
and Kosovo
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income and gross enrolment are somewhat responsive to short-term policy
changes. For that reason, it is important to examine changes in the human
development index over time. The human development index trends tell an
important story in that respect. Between 1995 and 2007 the former Yugoslav
Republic of Macedonia’s HDI rose by 0.30% annually from 0.782 to 0.817 today.
(HDI 2007).

According to the Human Development Reports, unemployment is very high in
almost all countries across the region and it is around 30%. HDI for 2004 was at
the same level as HDI in 1991, a year marked with the beginning of the political
and economic crisis in the region, similar in all countries in the Balkans. Following
the restoration of the peace and stability in the region, the governments have been
carrying out comprehensive reforms programmes aimed at establishing a liberal
economic system and democratic processes.

Despite the considerable progress in the setting of democratic and market
institutions, the governing structures are still hindered by the poor reinforcement
and implementation of the newly adopted laws, insufficient institutional capacity,
incompetent administration and lack of strategic coordination among state
institutions. Consequently, in the period of transition, the states were not able to
respond adequately to the changes that have occurred and the demands of the
transformation to a free market, which to a large extent lead to the emergence of
corruption. It could be said that until now, the existing institutional frameworks
have remained unable to address the issues related to the conflict of interest,
transparency in the decision making process and corruption in an effective manner.

Different polls and surveys conducted in the region have shown that both the public
and the business are seeing corruption as one of the priority areas to be addressed.

On the latest Corruption Perception Index (CPI 2010)3 ranking list, the best
positioned countries from the region are fYR Macedonia and Croatia at 62" place
with a score of 4.1 index points; Montenegro is 69 3.7; Serbia 78" with 3.5;
Albania 87t with 3.3 Bosnia and Herzegovina 91 with 3.2 and Kosovo for the first
time ranked as 110 with 2.8 index points. This presents progress compared to the
previous years, and shows that the countries in the sub-region have initiated efforts
to improve their image of highly corrupt countries.

3 Corruption Perception Index 2010, Published by Transparency International,
www.transparency.org/news_room/in_focus/2007/gcr_2007
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Graph 1: CPI 2010 for the EU member countries Romania, Bulgaria and
Greece with Turkey
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Romania 3.7 (69), Bulgaria 3.6 (71) and Greece 3.5 (78); with Turkey 4.4 (56).

On the Corruption Perception Index (CPI) 20074 ranking list, the best positioned
country from the region was Croatia ranked 64" with a score of 4.1 index points;
Serbia 79% with 3.4; Bosnia and Herzegovina, Montenegro and Macedonia shared
the 84t position with 3.3 and Albania was ranked 105% with 2.9 index points.

Graph 2: CPI 2007, 2008, 2009, 2010 for the Western Balkan countries

Year BIH CRO KVO MCD SER MN AL TUR
2007 84 64 84 79 84 105 64
2008 92 62 72 85 85 85 58
2009 99 66 71 83 69 95 61
2010 91 62 110 62 78 69 87 56

4 Corruption Perception Index 2007, Published by Transparency International,
www.transparency.org/news_room/in_focus/2007/gcr_2007
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GLOBAL CORRUPTION BAROMETER

However, the results of the Global Corruption Barometer® in 2007 have shown

that more than 32% of the respondents in Albania, Kosovo and Macedonia, and
between 18-32% from Serbia have reported paying bribes to obtain a service.

This demonstrated that even though the countries have developed national anti-
corruption strategies and action plans, and have undertaken some specific steps for
strengthening their institutional and legislative capacities to prevent and confront
corruption, there was a strong need to strengthen the implementation, achieve
sustainability and solid government’s commitment towards qualitative improvement
that will make a difference in the society. In this respect a substantial and
coordinated donors’ support has been considered to be crucial.

Results from the global Corruption Barometer 2009 have shown that 63% of the
respondents in Macedonia consider the government very or somewhat effective in
the fight against corruption. The same opinion share 40% of the respondents from
Kosovo, 29% from Turkey and 26% from Serbia. Only 15% of Croatian and 14 % of
respondents from Bosnia and Herzegovina share this opinion.

WESTERN BALKAN/ POTENTIAL EU CANDIDATE COUNTRIES

Graph 3: How would you assess your current government’s actions in the
fight against corruption?

CRO

— The government is very /
somewhat effective in the
fight against corruption

KVO

MCD

Total

Sample BIH |CRO [KVO |MCD |SER |[TUR |Total

The government is very /
somewhat effective in the fight | 29% 15% |14% [40% |63% |[26% |29% |29%
against corruption

5 Global Corruption Barometer Report, Published on 6 December 2007 by Transparency International,
www.transparency.org/news_room/in_focus/2007/gcr_2007
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Graph 4: To what extent is this category affected by corruption in your
country: political parties?
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SER KVO
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Total Western Balkan/ potential EU candidate countries
Sample

BIH CRO KVO MCD SER TUR Total
Not at all corrupt 4% 1% 2% 3% 3% 1% 13% 10%

2 8% 4% 4% 9% 7% 6% 6% 6%
3 18% 7% 19% 26% 28% 16% 16% 17%
4 24% 34% 25% 18% 20% 30% 20% 22%

Extremely corrupt | 38% 55% | 44% 35% 33% 39% 21% 26%
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Graph 5: To what extent is this category affected by corruption in your
country: business/ private sector?

TUR CRO

— Not at all corrupt

— Extremely corrupt

SER KVO

MCD

Total Western Balkan/ potential EU candidate countries

Sample
BIH CRO KVO MCD SER TUR | Total

Not at all corrupt 5% 1% 1% 5% 5% 1% 9% 7%

2 13% 7% 3% 11% 11% 7% 5% 5%
3 26% 12% 19% 20% 28% 23% 17% 18%
4 24% 30% 26% 21% 18% 29% 20% 22%

Extremely corrupt 23% 50% | 44% | 29% | 28% | 33% 26% 29%

35%

30%

25%

20% -
15% A
10% +

5%
0%

Not at all 2 3 4 Extremely
corrupt corrupt
m Total Sample 5% 13% 26% 24% 23%
Total 7% 5% 18% 22% 29%

50 nonuTuyka mucna 6p. 32



// CURRENT

Graph 6: To what extent is this category affected by corruption in your
country: public officials/civil seBrl\lflants?
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— Not at all corrupt

— Extremely corrupt
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Total | Western Balkan/ potential EU candidate countries
Sample

BIH CRO KVO MCD SER TUR Total
Not at all corrupt 3% 0% 1% 9% 3% 2% 8% 6%

2 10% 7% 3% 15% 8% 9% 5% 5%
3 21% 9% 16% 22% 20% 20% 18% 18%
4 25% 36% 27% 15% 21% 32% 23% 25%

Extremely corrupt | 33% 48% 46% 24% 41% 33% 23% 27%
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Graph 7: To what extent is this category affected by corruption in your
country: the judiciary?
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Total Western Balkan/ potential EU candidate countries
Sample
BIH CRO KVO MCD SER TUR Total
Not at all corrupt 6% 0% 1% 4% 2% 2% 13% 10%
2 15% 6% 2% 7% 5% 7% 7% 7%
3 22% 8% 12% 16% 16% 22% 19% 18%
4 21% 35% 21% 20% 19% 28% 19% 21%
Extremely corrupt | 24% 51% 57% 40% 51% 35% 16% 23%
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Graph 8: Would you be willing to pay more to buy from a company that is
clean/corruption free?
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Total Western Balkan/ potential EU candidate countries
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BIH CRO KVO MCD SER TUR Total
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UNODC BALKAN STUDY

In the executive summery of its latest Balkan study® entitled “Crime and its impact
on the Balkans and affected countries” published in March 2008, the UNODC
concludes: “While conventional crime levels are low and organized crime appears
to be in decline, there is one area of criminal activity that is especially problematic
in the Balkans - corruption and economic crime. These offences are particularly
difficult to measure, but there are two areas where South East Europe leads the
world in victimization according to the crime victim surveys: payment of bribes
and consumer fraud. More recent surveys have shown that large shares of the
population continue to report paying bribes.”... This Report additionally stresses the
need for closer identification of the problem with corruption in the Western Balkan
region, and especially the need for its more efficient suppression.

IN-COUNTRY ACTIVITIES

The countries of the Western Balkans recognize that public corruption is a serious
problem affecting the political, social and economic aspects of the everyday life of
their citizens. The European Commission (EC) in its Progress Report published in
November 2007 states for the entire sub-region that “The enforcement of the rule of
law, notably through judicial reform, and the fight against corruption and organized
crime are top priorities”.

The communication highlights the progress the Western Balkans and Turkey have
made towards European integration during a difficult year of global economic crisis,
and spells out the main challenges facing them in the months and years to come.

In the light of the progress achieved, the Commission decided to recommend the
opening of negotiations with the former Yugoslav Republic of Macedonia. In a major
step forward for the region, visa liberalization for the Western Balkans will progress
substantially in 2010. In its 2009 progress report Brussels criticized the EU-hopefuls
over widespread corruption and shortcomings in the judiciary in the document.”

As a result of the strong emphasis put on anti-corruption efforts in all WB countries
in the EU progress reports as well as the fact that all countries in the Western
Balkans region have ratified the UN Convention against Corruption (UNCAC came
into force on 14 December 2005), a number of initiatives have been launched with
respect to combating corruption.

In order to implement the UNCAC, most of the countries in the region have
developed national anti-corruption strategies, programmes and action plans,
and have undertaken some specific steps for strengthening their institutional
and legislative capacities to prevent and confront public corruption. Some

of the countries have already started the procedure for revising the existing

% For the purposes of this Report, the Balkans comprises the nine nations of the Stability Pact: Albania, Bosnia and
Herzegovina, Bulgaria, Croatia, former Yugoslav Republic of Macedonia, Moldova, Montenegro, Romania, and Serbia. This
study was undertaken by the Research and Analysis Section of the United Nations office on Drugs and Crime within the
framework of the project “Illicit Market Studies” (GLO/H93).

7 http://en.wikinews.org/wiki/European_Commission_publishes_progress_report_on_Western_Balkans
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strategies (Montenegro, Serbia, Kosovo, Croatia) and monitoring mechanisms,
while some have been more advanced and have already adopted follow-up AC
Programmes based on the efficiency indicators (FYR Macedonia). However, the key
implementation commitments of the national strategy to combat corruption are yet
to be fulfilled.

The establishment of the anti-corruption bodies differs through the region. In
some of the countries the AC bodies are independent administrative units based
on special laws, as in the former Yugoslav Republic of Macedonia and Kosovo and
recently in Serbia (the Agency for the Fight against corruption in Serbia), the Unit
for Anti-corruption Initiative in Montenegro, with some announcement for the future
changes in their status and position, while others are functioning as part of the
prosecutor’s office (USKOK in Croatia). A common characteristic of these bodies is
that they are not appropriately resourced (lack of staff, equipment and budgeting),
they are not accordingly treated by the parliaments and the governments, and
there is a need for better cooperation with the judiciary, other law enforcement
agencies, state agencies and governments. The State Commission for Prevention
of Corruption in the former Yugoslav Republic of Macedonia has inspection powers
and supervisory functions in respect of officials’ assets, conflicts of interest and
incompatibilities as well as for controlling of political campaign financing.

The development concerning the legislative reforms related to fight against
corruption is evident. The legal framework addressing various forms of corruption
has been extended, both qualitatively and quantitatively. Part of the anti-corruption
legislation in the WB countries comprises different acts related to: Conflict of
Interest Prevention; Corporate Criminal Liability, Money Laundering Prevention,
Witness Protection; Personal Data Protection; Right to Access to Information and
others. It is important to note, however, that the operational implementation of
the laws has been weak to date. In most cases, the bodies responsible for the
implementation of the adopted laws lack resources, both human and financial,

to adequately carry out their mandate. It results in a situation where the public
perception of corruption is disproportionate to the detection and prosecution of
corrupt practices, which means that additional efforts are to be made both in terms
of legislation and enforcement.

ANTICORRUPTION ACTIVITIES IN THE FORMER YUGOSLAV REPUBLIC OF
MACEDONIA

The Government of the Republic of Macedonia adopted the Law on the Prevention of
Corruption in 2002 and the State Commission for Prevention of Corruption (SCPC)
has been established. The commission prepares and adopts the State Program for
Prevention and Repression of Corruption. Since its establishment, the Commission
has adopted two mid-term State Programs (2003-2007 and 2007-2011) with
annual plans and programs for implementation. The Government adopted the Law
on Prevention of Conflict of Interests in 2007 which has been amended in 2009 by
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including public officers from health care, education and social services. The fight
against corruption is not connected only to legal acts and corresponding institutions
for their implementation. The ethical preventive measures have also been adopted,
as a Code of Ethics for civil servants.

From a general point of view, Macedonia has created a modern legal framework
and institutions dealing with corruption. The question is how successful is the
anticorruption policy?

The State Commission for Prevention of Corruption (SCPC) published regular
reports on the implementation of the State Program and the Action Plan (www.
dksk.gov.mk). The report in mid-2007 stated: "Analyses of the National Integrity
System and of the reports on the fulfillment of the European standards and
political criteria for European integration reveal that there is still no complementary
system of measures for prevention and repression of corruption in the Republic
of Macedonia. Corruption and the deficiency of transparent governance constitute
the greatest obstacles for Macedonia to become an EU member and to achieve
sustainable economic growth.” (2007 State Program, pp. 7-8). The 2009 annual
report emphasizes the better implementation of both legal acts concerning
corruption; however, the abovementioned general conclusions are still valid.

There are several NGOs that monitor and estimate the level of corruption in
Macedonia. Their evaluation is rather critical. Nevertheless, they identify positive
changes in the field. As regards public administration, there is one main remark:
the Law on the Prevention of Corruption needs to be applied to all public servants.
The general conclusions of the NGOs’ reports are that Macedonia has a good legal
and institutional framework to fight corruption, but the implementation activities are
not decisive and radical.

The EU includes anticorruption activity as one of the benchmarks which were closely
monitored and evaluated in the progress report. In the 2008 Progress Report, the
EC pointed out that: “Some further progress has been made in implementing anti-
corruption policy, which is a key priority of the Accession Partnership. The legal and
institutional framework has been strengthened and some further results have been
achieved in implementation.” (2008 Progress Report, p. 14). A number of changes
have been introduced in order to reach a more efficient anticorruption policy: the
SCPC has started the implementation of the new program for the prevention and
suppression of corruption, the action plan for the implementation of the Law on
Conflict of Interests was adopted and implemented, the assets declarations have
been published, and amendments to related legal acts have been made. Many
recommendations of GRECO have been taken into account. Despite the progress
made, the EC is still critical of the Macedonian efforts in the fight against corruption.
In the 2009 Progress Report, the following was concluded: “Nevertheless, corruption
remains prevalent and continues to be a serious problem in many areas. Continued
efforts are needed, in particular as regards the implementation of the legal
framework” (2009 Progress Report, p. 14).
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In the 2010 Progress Report the Commission reiterated the view it expressed a year
ago, that the former Yugoslav Republic of Macedonia, a candidate country since
2005, is ready to begin accession talks. While the report recognized the country’s
bilateral relations with its neighbors as generally good, it noted that relations with
Greece continued to be adversely affected by the dispute over its use of the name
‘Macedonia’. The name dispute meant that the Commission’s recommendation has
remained blocked in the Council.

In terms of the political criteria for accession, the report points to uneven progress
after the significant advances made in 2009. Some progress has been made in
reforming the parliament, the police, the judiciary, the public administration and

in the protection of minorities. But more work must be done to safeguard the
independence of the judiciary and to further the reform the public administration
and guarantee freedom of expression in the media.

STIMULATE THE POLITICAL WILL

What is crucial for combating corruption is to create and stimulate the political will
and determination of public authorities. By adopting different programmes for the
prevention and fight against corruption the respective governments, parliaments
and political parties have expressed their political will and determination to

act against corruption. However, having in mind the slow improvements in the
indicators that are showing progress in the efficient fight against corruption, there
is a need to strengthen the understanding that the declaratively expressed political
will and determination to fight corruption must imply detachment from political
parties and narrow the political interests in the best interests of overall societal
development.

Civil society in the WB region is not playing the requisite role in facilitating the
participation and raising awareness and exercising different kind of pressure on the
governments and the politicians to act. The active involvement of the civil society
in the process of political, social and economic reform in the Western Balkans has
been acknowledged as an essential element for strengthening of the democracy
in the public life and reconciliation. Having been recognized, the importance and
the role of the civil society for the processes of EU association and integration,

in April 2008, the European Commission organized a conference devoted to Civil
Society Development in SEE. The conference Civil Society Development in South
East Europe: Building Europe Together was held on 17-18 April 2008 for the
representatives of the Non-Governmental Organizations from the WB and SEE
countries. During the conference the Civil Society Facility has been presented

as a newly established institutional EC mechanism. The facility will build on the
strategy developed over time, but on increased focus and importance to raise

the capacity of the local NGOs; strengthen the responsibility in the CSO’s sector;
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facilitate the networking and partnership building and create mutual knowledge and
understanding.®

However, despite some positive steps, civil society in the WB region remains weak
and needs to be adapted to the present circumstances. It is, therefore, important
to create conditions conducive to further growth of their activities. In this respect
UNDP CQ’s have already supported the implementation of projects aiming to
strengthen the civil society capacities in some of the countries in the region
(Kosovo).

In addition, and bearing in mind that the phenomenon of corruption has to be
tackled from more sides and with different means, there is also a need for stronger
cooperation, coordination and networking among the anti-corruption bodies and
stakeholders in the society, such as NGO, media, universities, donor community
and others. Transparency and communication with the public and media are to be
developed in the future in order to develop public opinion and to facilitate public
support of the anti-corruption activities and anti-corruption institutions. In addition
to the participation and strengthening of the role of the civil society, there is a
need for additional support of the awareness raising, investigative journalism and
accurate and appropriate media information, as well as for the integrity trainings
and education for young journalists.

FACILITATION OF ANTI-CORRUPTION ACTIVITIES

Given the importance of the UNCAC implementation for all countries in the

region of the Western Balkans, the need for creating an additional mechanism for
coordinating the implementation activities with the EU accession processes may be
envisaged. The importance of the two ongoing processes may enable conceiving of
and contemplating a future possibility for the establishment of a specific focal point
for coordination, planning and programming of the sub-regional anti-corruption
activities. The UNCAC is providing a legal basis for different cooperation activities,
such as the recommendation for state parties to consider using sub-regional,
regional and international conferences and seminars to promote cooperation and
technical assistance and to stimulate discussion of problems of mutual concern,
including the specific problems and needs of the developing countries and countries
with economies in transition.

The embracing mission of the UNDP is supporting the national efforts for promoting
sustainable development and helping the countries to develop socio-economic
structures and governance systems that ensure sustainable, equitable, high and
growing human development for all, which has a very strong correlation with the
EU accession processes and the implementation of the UNCAC. This may be an

8 According to the presentation of Mr. Yngve Engstrom, Head of Unit, Regional Programmes, Civil Society Facility, IPA 2008-
2010 for Albania provides 4.9 million foreseen to support civil society and media on the basis of the recommendations to be
provided by the multi beneficiary “tailor-made” technical assistance; 3.5 million Euro for B&H; 1 million for fYR of Macedonia
for improving decision making processes, increase social services and community-based activities; raise awareness of fight
against corruption and organized crime.
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additional niche for closer cooperation and creation of a unique and correlated
approach towards a sub-regional facilitating mechanism for facilitating the anti-
corruption activities within the UNDP structure.

INTEGRITY

Integrity has also been strongly incorporated in the UNCAC where in Article 5, as a
part of preventive anti-corruption policies and practices it recommends that: “Each
State Party shall, in accordance with the fundamental principles of its legal system,
develop and implement or maintain effective, coordinated anticorruption policies
that promote the participation of society and reflect the principles of the rule of law,
proper management of public affairs and public property, integrity, transparency
and accountability. In Article 8 related to the Codes of conduct for public officials

it states: "In order to fight corruption, each State Party shall promote, inter alia,
integrity, honesty and responsibility among its public officials, in accordance with
the fundamental principles of its legal system.”

If we accept the understanding of the integrity as a concept which has to do with
consistency of actions, values, methods, measures, principles, expectations and
outcomes — not necessarily in every minute detail, we can agree on the GRECO?®
input to the member countries integrity. When evaluating things in terms of
integrity, GRECO estimate and validate the quality of a system through the all
above listed techniques: member check, interviewer corroboration, peer debriefing,
prolonged engagement, negative case analysis, auditability, confirmability,
bracketing, and balance, and all within the terms of that particular system’s (state’s)
ability to achieve its own goals.

9 Group of States against Corruption (GRECO) Council of Europe

PE3NME

NMajkun ro npeasua 6aBHUOT HaNPEAOK BO MHAMKATOPUTE KOW IO MOKaxyBaaT
HanpenoKoT BO edukacHaTa 6opba npoTMB KopynumMjaTa, Nnocton notpeba 3a
3ajakHyBabe Ha pa3bupareTo Aeka AeKnapaTUBHO M3pa3eHaTta NnouThyKa Bosja u
onpegenba 3a 6opba NpoTMB KopynuujaTa Mopa Aa noapasbupaat 04BOjyBare 04
NOAUTUYKUTE NAPTUM U TECHUOT NMOAUTUYKM MHTEPEC, BO MHTEPEC Ha CEBKYMHUOT
OMLUTECTBEH Pa3Boj.

AHTVMKOPYNLMCKNTE aKTUBHOCTM BO 3eMjuTe 04 3anaaHnoT bankaH MoxaT Aa ce
cnenart npexy noBeKe UHAMKATOPU. HajpeneBaHTHUOT UHAMKATOP 3aCHOBaH Ha
UCTPaxyBare Ha penpeseHTaTUBEH MPUMEPOK Ha UCMUTAHWULM Of CUTE ApXaBK
BO pernoHoT, MobanHnoT 6apomeTap 3a KopynuujaTa, CMpoBEAEHO 3a noTpebuTe
Ha Transparency International og cTpaHa Ha Bpuma Fanyn, nokaxyBa peyuncu
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HEMpOMeHeTa CNMKa Koja Ce MpecMKyBa BO noseke chepu: Kopynuujata Bo
NONWUTMKATA, BO NPUBATHMOT CEKTOP, BO pXaBHaTa aAMUHUCTpaLLja, BO CyACTBOTO.
Bo cute oBue chepu NpeoBnasyBa OLEHKaTa 3a BMCOK CTEMeH Ha Kopynuuja, Wwro
nak o/ CBOja CTpaHa He COOABETCTBYBa CO OLIEHKATa 3a Toa KOJIKY BNaauTe ce
aHraxupau Bo 6opbaTta NpoTuB KopynumjaTa.

AKTVBHOCTMTE KOM MV Npe3emMane BnaavTe COOABETCTBYBAaT CO MOAWrHarTaTa

CBECT W MelyHapoAHUTE 3aNn0x6u 3a 3ajakHyBarbe Ha CUCTEMUTE 3a NpeBeHumja

1 6opba npoTmB KopynumujaTa. [loHeceHn ce ronem 6poj 3akoHW, opMmnpaHu ce
HOBM MHCTUTYLMKW. HO cenak, OLeHKUTE BO MeryHapoAHWUTE U3BELUTaN OCTaHyBaaT
BO PaHroT Ha HeJOBOSHO UMMNAEMEHTUPaHbe Ha AOHECEHUTE 3aKoHU, HeeduKacHOCT
W CUAHA NOAWUTU3NPAHOCT Ha UHCTUTYLMUTE W HEAOCTATOK Ha NMOAWUTMYKA BOMja

3a 6opba npoTue Kopynumujata. Mopaan 0Ba HEONXOAHO € Aa Ce Npeno3HaaT
BUCTUHCKNTE ePUKACHN MHCTPYMEHTU 3a NMOTTUKHYBarE Ha aHTUKOPYMLUMUCKUTE
aKTWBHOCTM U 3@ CTUMy/Mparbe Ha NosuTuyKaTta Bonja.
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» THE FIGHT AGAINST
CORRUPTION AND EU
INTEGRATION IN SERBIA
AND THE WESTERN
BALKANS

author: Nemanja Nenadi¢

EU INTEGRATION CONTEXT

The European perspectives of all Western Balkan countries, including
Serbia, are burdened with the shade of corruption. The state of
affairs, developments and efforts of states to curb corruption are
monitored by EU bodies and assessed through annual progress
reports. Success in the fight against corruption played an important
role during the 1990s and during the first decade of the 21 century.
EU perspectives appeared to be a major driving force of changes

in the institutional and legislative framework of former Socialist
countries in Eastern and Central Europe. The consequence was the
establishment of anti-corruption mechanisms which were more
developed than in the traditional democracies of Western Europe.

There are various examples of that phenomenon: new
democracies widely opted for the establishment of specialized
independent bodies, including anti-corruption agencies, information
commissioners, special prosecution offices, while in most of “old
democracies” this job is still performed by traditional institutions,
government ministries, prosecution offices or ombudsmen. Similarly,
there is a difference in anti-corruption legislation, including the
wave of anti-corruption laws on political party financing, conflict

of interest, access to information and other tools to prevent illicit
behavior or to ensure greater transparency throughout Central and
Eastern Europe.
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However fast the development in the field of anti-corruption was during the process
of EU integration, the sustainability of action is still questionable. Namely, according
to available reports from many anti-corruption champions from CEE, the level of
enthusiasm to fight corruption is constantly decreasing once EU monitoring ended in
integration.

During the last decade, the focus on anti-corruption in the process of EU integration
was particularly stressed after the accession of Romania and Bulgaria. Being

aware of serious corruption problems in these countries, the EU established special
monitoring mechanism that includes identified priority in reforms in the field of
fight against corruption and the rule of law. There is no doubt that Western Balkan
countries will be similarly or even more harshly monitored till accession or even
after that.

The level of success in the anti-corruption agenda could be measured in various
ways. As explained, one way is to analyze measures taken in the institutional and
legal framework, implementation of adopted legislation and processing of corruption
cases, etc. Another indication are various indexes presenting perceived corruption in
one society. Among those tools, the most quoted is the Transparency International
Corruption Perception Index. It is a composite index, using data from other relevant
researches, thus trying to identify the average opinion, mostly coming from country
analysts, experts and the business community. The latest TI CPI, on the scale from
0 to 10 (where 10 represents country “cleanest from corruption”) presents Eastern
Europe in the following way:

Table 1: Former Socialist countries of Central and
Eastern Europe on TI CPI 2010

Estonia 6.5 Croatia 4.1 B&H 3.2
Slovenia 6.4 Macedonia 4.1 Moldavia 2.9
Poland 5.3 Georgia 3.8 Armenia 2.6
Lithuania 5 Montenegro 3.7 Belarus 2.5
Hungary 4.7 Romania 3.7 Ukraine 2.4
Czech R. 4.6 Bulgaria 3.6 Russia 2.1
Slovakia 4.3 Serbia 3.5

Latvia 4.3 Albania 3.3

One may clearly notice the links of corruption perception with the level of EU
integration. Countries which have been members of EU for a longer period are
higher on the list, countries under “observation” after joining the EU (Romania and
Bulgaria) are lower, and Western Balkan countries are generally better placed than
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the rest of Eastern Europe. For SEE a matter of concern is not only poor ranking,
but rather the slow progress of changing the perception of widespread corruption as
it could be seen in the example of former Yugoslav countries, presented in

Table 2:

Table 2: Former Yugoslav countries’ scores on Transparency
International Corruption Perception Index 2000-2010

c

S o
S Countr Score [ Score [ Score | Score [ Score | Score | Score | Score | Score | ‘G LI’
Q=2 Y 2000 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | & &
£3 EEQ
g2 28R
27 |Slovenia 55159 |60)|61]| 64| 66| 67| 66| 64 8
62 |Croatia 37 1 37 | 35| 34| 34| 41| 44| 41| 41 8
62 |Macedonia / 2327|2727 33| 36| 38|41 5

69 [Montenegro 1.3 123 (27|28 (30]33]34])39] 37 5
(with Serbia
2000 - 2006)

78 |Serbia (with 1312327 (28|30 34|34]|35] 35 6
Montenegro
2000-2006)

91 [Bosnia and / 331311292933 ]32]30](32 7
Herzegovina

FIGHT AGAINST CORRUPTION IN SERBIA IN THE LAST DECADE

The events of October 5% 2000! carried only one undivided desire of the participants
- the change of the regime during whose rule the country collapsed. All other
expectations, especially ideas on how to achieve those expectations were different,
not only among the citizens, but also among those who, after the changes, had a
chance to govern.

The diagnosis of the situation regarding the toxicity of the society’s corruption

and the causes of corruption in Serbia were generally known in the first days

after October 5. What clearly lacked at the beginning of the new democratic
government, which is largely lacking today, are clear, fully developed plans on how

1 Mass demonstration after reluctance of Slobodan Milosevic's regime to recognize Vojislav Kostunica’s victory in the first
round of federal presidential elections on September 24 2000.
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to combat corruption, as well as the awareness and political will as to what should
be done to achieve these goals.

The fight against corruption has an important place in the document entitled The
DOS Program for a Democratic Serbia, which was drafted in 2000 by the non-
governmental organization G17 Plus and accepted by the coalition members. The
preamble of the article reads:

“With this document, we are committed to restore public trust in the government,
root out corruption in the administrative organs and public institutions, and move
together to a comprehensive reform aimed at recovering an equal place for
Serbia in the community of European states...We have an opportunity to replace
the current corrupted politicians with real people’s representatives. The state

can no longer be the protector of slackers and criminals, and a tool for personal
accumulation of wealth by government and party officials.”

In the very same document, in the first hundred days of the new government, there
was a plan to adopt an anti-corruption law that would “impose draconian penalties
for any misuse and fraud in regard to the state, community and private money

and property. Special sanctions will be taken against those acts that are aimed at
making profit or other material benefit by using public office. Serbia will join the
Group of States Against Corruption and ratify the criminal and civil laws, and the
Council of Europe conventions on corruption. Appropriate changes in domestic
legislation will be based on these conventions.”

The new Parliament adopted laws which stipulated the following: all MPs and
members of the government must not accumulate functions during their term of
office and adopted the parliamentary resolution that all members of the government
and parliament members will be obliged to publish a detailed review of their
financial status and property status of the close family members at the time of
taking office, as well as at the time of leaving office. Deputies and government
members will be required to publicly register gifts, financial contributions and
donations received during the term of office, during official visits, official contacts,
and performing of other public duties.

Today, ten years later, some of the commitments made during the first hundred
days of democratic government are still not fulfilled, although it is undeniable that
many of them are. For example, Serbia has already ratified the Anti-Corruption
conventions, joined GRECO and received its recommendations. However, some of
the commitments are still not being fully met, such as providing adequate protection
to whistleblowers and providing the compensation for victims of corruption. The
obligation to disclose assets of public officials in public exists only since January 1%
this year, and checking the accuracy and completeness of such information should
follow. Particularly problematic is the promise to ban the accumulation of functions,
particularly in the context of recently enacted unconstitutional amendments to the
Law on the Agency for the Fight Against Corruption, since certain deputies retained
those functions.
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The intention expressed ten years ago for “draconian punishment” of those who
have abused state, social or private property deserves special attention. It is
undisputed that since 2000 onwards the number of detected and prosecuted cases
of corruption increased. The legal and institutional framework to combat corruption
is now much better than before, but it is obvious that the system does not function
smoothly. Cases such as the alleged corruption at the Kragujevac Law School which
remains unresolved, the verdict on “road mafia” where not all of the organizers of
the robbery have been indicted, the unfinished court proceedings for the case of
fraud in the reconstruction of the Belgrade Airport, the Satellite affair, the illegal
acquisition of the Railway Company and many other cases in which corruption was
suspected, but which have not reached the point of pre-trial and/or have not been
processed, clearly indicate that the repressive mechanisms of the state are still

not strong enough to deter corruption and properly sanction those responsible for
corruption.

Despite these shortcomings and weaknesses, there are significant improvements in
place. The progress in building the legal and institutional framework for combating
corruption in the past ten years is undeniable. For example, it is possible now to use
special investigative techniques in all cases of corruption when there is an element
of organized crime, financial gain, illegal participation of state officials, seizure of
property of those suspected for crimes but cannot prove the legal origin of their
wealth. However, such measures are rarely used in corruption cases.

It appears that the greatest progress was made in the first years after 5 October
2000 in the economic sphere, where the government effectively removed some
of the causes of corruption (e.g. abandoning permissions for import and export,
changes in the tax system, regulation of trade excise tax, adoption of a uniform Law
on Public Procurement). Unfortunately, this effort in the fight against corruption
seems to be more a matter of individual initiative rather than a short-term

result of systematic and synchronized combat in the long run. In recent years,
there are even the processes taking place in the opposite direction - increased
participation of the state in the market through government subsidies whose
application is not subject to adequate control, deviation from the rules that is
justified by the economic crisis (as in the case of deviation from the principles of
Public Procurement Law justified as aid to the construction industry), government
intervention or administrative barriers that enable the creation of monopolies and
cartels, etc.

Add to that the fact that the process of privatization of state owned enterprises,
which was from the very beginning followed by both founded and unfounded
attacks, has not yet been completed. This process is obviously not followed by
proper and independent control of the fulfillment of obligations, causing some
cases of abuses and fraud that have only recently become the subject of criminal
investigations.

We are witnessing the last ten years of struggle against corruption marked
by a difficult process of establishing independent state authorities which are
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implementing anti-corruption laws, but this process has not been completed. The
most important controller of Public Finances, the State Audit Institution, effectively
started operations only in 2009 according to the law passed in 2005, although the
basis for an independent audit of public finances was set in 2001. This institution

is still not working with its full capacity and does not control all those who dispose
of public property and funds in a manner that would ensure that taxpayers receive
a reasonable insurance as to whether the legislative procedures are respected and
whether the procurement was both lawful and appropriate. Particularly disturbing
is the fact that after the first report submitted in 2009 by SAI, a major problem still
remains unresolved - an incomplete list of the assets of the Republic of Serbia. It
was also reasonable to expect that the Parliament would analyze more carefully the
audit findings and use it for a more effective supervision of the executive branch.

The great advances in the field of public procurement include the establishing of
rules made in accordance with European directives in 2002 and the establishment
of the Public Procurement Portal, run by the Public Procurement Office since 2008.
However, these improvements are largely shadowed by a significant delay in the
implementation of important provisions of the law. The most prominent of them

is the delay in setting up of the State Commission for the Protection of Rights in
Public Procurement, the authority that controls the validity of valuable tenders as an
independent body that happened in October 2010 instead in July 2009.

The Law on Financing Political Parties (2003) and the Law on Conflict of Interest
(2004, replaced by the 2008 Law on the Anti-Corruption Agency) implemented

in the decisions of government officials are influenced by their party or personal
financiers and have not yet borne fruit. Lobbying is not regulated, although it was
foreseen five years ago in the anti-corruption strategy. It is indicative that no one
has been punished for violating the Law on Financing Political Parties because

a complete and thorough review of the accuracy and completeness of all party
financial statements has never been conducted. Currently, there are efforts to
pass a new law on financing political entities. Conflict of interest rules have been
tightened since the beginning of this year, but there is still no public information on
any proceedings taken against violations of this law and eventual sanctions.

The past ten years have marked the work of the Council of the Serbian Government
to fight corruption. Although the Council does not have the status of an independent
state body, but a Government working body, it informed the government and then
informed the general public about the corruptive phenomena in certain areas. After
these reports, the Council has encountered a wall of silence from its founder. Affairs
in which the Council pointed out several instances and which are ignored by the
government, attracted the deserved attention only through the efforts of the media.

Undoubtedly, great progress in the fight against corruption has been made by
passing the Law on Free Access to Information in 2004, which has radically changed
the relationship between the citizens and state organs. The right to request and
obtain any documents in the possession of public institutions is certainly a great
contribution to reducing corruption and other abuses and irregularities. The
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extensive work done by the first Commissioner for Information of Public Importance
in almost impossible working conditions (and with frequent obstruction), always
emphasizing the right of access to information and the success of the public in
several prominent cases, gained this institution and the official who headed it
recognition as an example of best practice both in Serbia and internationally.

Other anti-corruption bodies and particularly the Information Commissioner have

an important ally in the Office of the Ombudsman since 2007. In this regard,
particularly significant are the recommendations of Ombudsman for the better work
of public administration, an attempt to establish the protection of the whistleblowers
and its involvement in relation to legislation that threatened to jeopardize the
achieved level of access to information and other human rights.

The Constitutional Court, as one of the major controllers of both legislative and
executive branches, was blocked for years by non-election of its members. Now, the
Constitutional Court has the difficult challenge to cope with a large number of cases
on which it has to decide because the other state bodies, making the regulations

or decisions, violate the Constitution and laws or issue decisions on the selection of
candidates for important public offices without providing reasons for the decision
and information on legal remedies. This is particularly true of the process of the re-
appointment of judges and public prosecutors.

Independent bodies have faced various obstacles, ranging from delays in the
nomination and election of members of these bodies by the competent authorities,
failure to ensure adequate working space, financial resources or the possibility to
employ the necessary staff. However, the most serious was the failure to execute
decisions and implement the recommendations of these bodies. In this regard,
the submission of annual reports by independent institutions which emphasize
the problems or obstruction could be a big help for the Parliament to exercise

its supervisory role over the government. In 2010, the Assembly in its Rules of
Procedure regulated further acting with annual reports, but the way it was done
is objectionable. In accordance with this Rules, the emphasis has shifted from
cooperation of the Assembly with independent bodies towards the control over
these bodies.

The fight against corruption needs to be defined at the state level, through
strategic documents, whose application would not depend on the change of political
leadership. Perhaps the best illustration of drifting in the fight against corruption is
the fact that only five years after the October changes, Serbia adopted the National
Strategy for Combating Corruption, and that another five years had to pass before
the beginning of a systematic check on what has been done for its achievement.

In the meantime, the laws were written and measures taken, regardless of the
Strategy, with the exception of the establishment of the Agency for the Fight
against Corruption.

At the same time, all governments in the past ten years put the fight against
corruption at the top of their priority list. However, these programs contained

roouHa 8, nekemspu 2010, Ckonje 67



// CURRENT

68

considerably less concrete measures and actions than they should have, and it is
therefore difficult or impossible to measure their performance against clear targets.

Some of the causes of systemic corruption in the past ten years have not even been
cracked, let alone crushed. The excessive influence of politics on various areas of
the public sector, party control over the work of public enterprises, the maintenance
of the “division of the spoils” system, the competition of coalition partners in
promises instead of keeping the uniform policy are still part of our everyday life.
The influence of financial and other interests on the creation of the public opinion

is still in a gray zone because of the lack of transparency in media ownership and
other factors.

The constitutional right of the citizens to influence the decision-making process
has been brought into question by a full control over the work of the members of
parliament by party leadership, which is standardized by Article 102, para. 2 of the
Constitution. In addition, the constitutional right of the citizens’ legislative initiative
is thwarted by the absence of commitments and readiness of the parliamentary
majority to put such proposals on the agenda.

For all that, there is a new decade and Serbia has to do a lot of work that could
have been completed in the previous years. While the fight against corruption in
Serbia would certainly have the support of the international community, particularly
through the evaluation of the implemented reforms and conditions for the EU
accession process, the keys of reform are still in the hands of Serbian citizens.

Of their intolerance towards corruption, which in the past ten years significantly
increased, and the willingness to punish or reward the behavior of those political
actors who have been given trust to conduct public affairs, primarily depends on
whether the politicians will behave accountably and whether they will perform their
job properly.

There is no doubt that the fight against corruption in the next decade will be the
top priority of all those who seek power. However, in order to enable the public to
evaluate the effectiveness of the government’s performance and the viability of the
alternative solutions offered by the governments’ opponents, the plans for the fight
against corruption in the next decade should be concrete at least like those from
2000 and subjected to the permanent review of the civil society and independent
bodies.

Key words: EU integration, Western Balkans, CPI, anti-corruption, Serbia.
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PE3NME

ABTopoT 360pyBa 3a BaxHOCTa Ha ycnelHaTa 6opba npoTus KopynuujaTa BO
KOHTEKCT Ha eBpornckaTta uHTerpaumja, a 0cobeHo ce 0CBPHYBa Ha NopaHeLHuTe
coumnjanucTnuku 3emju on LleHtpanHa v UctouHa EBpona, Kako 1 Ha 3emjute

oA 3anazgeH BankaH. Bo 1990 roauHa EY ro cnefelle HanpesokoT Ha 3eMjuTe
KaHAWMAATY, NMPeA C& HAUYMHOT Ha KOj TUE ro YCBOjyBaaT aHTUKOPYMUMCKOTO
3aKOHOAABCTBO M BOCMOCTaBYBaHETO Ha Creunjanusnpann aHTUKOPYnLMCKu
nHcTUTYUMK. Mo npuemot Ha byrapwuja n PomaHuja Bo EY, npumeHeT e cneuunjanen
HaA30p o4 CTpaHa Ha EBponckaTa YHuja, TOKMy nopaan npobnemure co
kopynuujaTta. Ce oyekyBa Haa30poT 3a 6opba npoTMB KopynuujaTa kaj bankaHckuTe
3emju ga buae ywTe noycneweH. ABTOpPOT UCTO Taka ro MpeTcTaByBa U paHruparbeTo
Ha 3emjuTe cnopea MHAEKCOT 3a nepuenumnja Ha Kopynuujata Ha TpaHcnapeHcu
WHTEpHELHeN 1 noTeHumjanHata nosp3aHoct co CPI (MHAEKCOT Ha TpowouunTe

Ha XwnBOT) co EY nHTerpauwmjata. Bo BTOpVOT Aen 04 TEKCTOT aBTOPOT 360pyBa 3a
pa3BojoT Ha aHTM-KopynumujaTa Bo Cpbuja Bo npBaTa Aekasa o4 21 Bek. Toj ce
OCBpHYBa Ha npeamsbopHaTa nporpama Ha DOS Bo 2000-Ta roanHa v BETyBakaTa
3a bopba NpoT1B KOpyMuMjaTa Kako 1 CTENEHOT Ha HUBHAaTa MMMIEeMeHTauuja.
WcTo Taka, ce ANCKyTMpaaT 1 KYYHWOT pa3Boj U edekTuTe 04 aHTUKOPYNUUCKUTE
3aKOHW (BKJTy4YyBajku ro KOHGIMKTOT Ha MHTEpPeCK, MPUCTanoT Ao MHbopMauunuTe,
(bMHaHCMparbETO Ha MOSUTUYKMUTE NapTWK, 3aKOHOT 3a jaBHa HabaBka) Kako

1 CTaTyCOT Ha UHCTUTYLMUTE KOWU O NPUMEHyBaaT 0Ba 3akoHOAaBCTBO. Ce
crnomeHyBaaT 1 npobnemu Kou He bune pelweHn Bo nocnegHute 10 roamHu,
BKIYyYyBajku ja u ,nogenbara Ha naeHot" (division of spoils) Mery KoanmuuoHuTe
napTHepW, HeLOCTaTOKOT Ha 3akoH 3a f0bupare 1 cnabocta Ha MexaHM3MoT 3a
HaA30p.
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» BOCNTOCTABYBAIDBE HA

AKALEMUJATA3SACYAUMU
U JABHU OBBUHUTEJIU U
HEJ3UHUTE AKTUBHOCTHU

aBTop: AHeTa ApHaypoBcka

MPBA ®A3A O[1 BOCMOCTABYBAHE HA AKAAEMUIATA

LlenocHoTo dyHKUMOHMpare Ha AkagemujaTa 3a obyka Ha Cyamnm

¥ jaBHW 06BMHMTENMN, @ 0COBEHO aKTMBHOCTUTE BO HAacoKa Ha
BOCMOCTaByBakbe, 0APXYBarbe U YHanpeayBarbe Ha KBaNUTETEH U
06jeKkT1BEH cUCTEM Ha NpoAyLMpare Ha NpodunoT Ha MAHWUTE CYAnn
¥ jaBHU 06BMHUTENN MpeKy noYeTHaTa obyka, HO U aKTUBHOCTUTE
3a obyKa Ha cyauuTe 1 jaBHUTE 0BBUHUTENN W LPYrUTE CYACKO-
06BMHMTENCKM Kagpu Belle npuopuTeT BO pedopMuTe Ha
npaBOCYACTBOTO BO Penybnunka MakefoHMja BO HAacoKa Ha jakHeHe
Ha HeroBaTa He3aBWCHOCT, CTPYYHOCT ¥ TPAHCMapeHTHOCT, BO
WHTEpEC Ha rparaHnTe Ha Peny6nvka MakeaoHwja, WTo nak
MpeTcTaByBa 3HAYaeH NpeaycioB v KPUTEPUYM 3@ OTMOYHYBaHE Ha
nperosopute Ha Penybavka MakeaoHuja Kako 3eMja kaHAMAAT 3a
YneHcTBO BO EBponckara YHuja.

AkazemujaTa MMalle cpeka, HO W KanauuTeTu Aa Aobve aBa 3HauajHu
npoeKkTy Ha EY BO pa3Hu da3n 04 CBOETO NMOCTOEHE.

MmeHo, uMnnemeHTaumjaTa Ha oBaa npea dasa og
BOCNOCTaByBakeTO M MYHKLUMOHMPareTo Ha AkajemujaTa belwe
onbenexaHa co ycnewHata copabotka v nomow Ha EY, nogapxaHuot
CARDS 2004 npoekT ,TexHM4Ka NoMOL 3a NoAapLUKa Ha hopMupare
Ha MHCTWUTYT 3a 0byKa Ha NpaBOCYACTBOTO" KOj Ce COCTOeLLE 0f,
MOMOLL BO TPWUTE Haj3HayajHW CErMEHTU W TOa: HOpMaTMBHA — MpW
W3roTByBakbe/M3MeHa Ha pesieBaHTHaTa 3aKOHCKa M NOA3akoHCKa
perynaTtvBa; npu U3roTeByBake M CpOBEAYyBame Ha cuTe

nporpamu 3a obyka, cCnpoBeayBare Ha NOArOTBMTENHA HacTaBa 3a
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npunagH1uMTE Ha 3aeaHuumTe Bo Penybnuka MakefoHuja, Ha KBanMdukauMoHeH
TECT, MPUEMEH U 3aBpLUEH WUCMUT, NPW OpraHu3nparbe Ha 06yKu Co y4ecTBO Ha
eKcnepTty Ha EY; noaapLika Ha MHCTUTYLMOHANHWOT pa3Boj Ha AkagemujaTa v
06e3benyBatbe Ha HejanHaTa 0APX/IMBOCT.

AkazemnjaTa cnpoBefyBa CTpaTeruja 3acHoBaHa Bp3 MeryHapoaHWUTe CTaHAapan

Ha coBpeMeHuTe 1 co boraTta Tpagmumja TPEHUHT MHCTUTYLMKM BO COCEACTBOTO

n EBpona, npyHUMnuTe coapxaHun Bo AOKyMeHTUTe Ha CoBeToT Ha EBpona, Ha
KOHCyNnTaTUBHWOT COBET Ha €BPOMNCKM CYAUn — Mucnemwata 4 u 9, JOKYMEHTUTE U
aKTWTe YCBOEHW o4 JincaboHckaTa Mpexa 3a copaboTka Mery TPEHUHT UHCTUTYLMUTE
BO pamkuTe Ha CoBeToT Ha EBpona, Kako U AoKyMeHTUTe Ha EK oa kou HajHoBaTa e
CrokxonmckaTa nporpama, Koja ja UCTakHyBa UCKIy4uTenHaTa BaXHOCT Ha obykaTa
Ha NpaBOCYACTBOTO BO MAHUTE MONWUTUKK Ha EY 3a HapegHWTe roauHu, a ocobeHo
06ykwuTe 3a EY npaBo kou Tpeba Aa buaat vHTerpasneH gen Ha nporpamute 3a obyka,
ocobeHo Ha EJTH - EBponckaTa Mpexa 3a cyacka obyka.

OCTBAPEHW AKTUBHOCTU

Bo AOMEHOT Ha noyeTHaTa ¥ KOHTMHyMpaHaTta obyka v BOOMLUTO BO LEeNoKynHaTa
3aKOHCKa AejHOCT, akTUBHOCTUTE Ce 0fB1Baa BO LieN0CHa KOOpAUHaLumja co
YnpasHuoT ogbop, MporpamMcknoT coBeT, KOMUCKHUTE 3@ MPUEMEH W 3aBPLUEH UCMUT,
eAyKaTopuTE 1 MEHTOPUTE, KaKo 1 CO cecTpaHa copaboTka co BpxoBHMOT CyA Ha
Penybnuka MakegoHuja, Cosetute, MI1, cyaosuTe v jaBHWUTE 06BUHUTENCTBA 04
CWTe MHCTaHuu Bo Penybnuka MakefoHwuja, ApYruTe MHCTUTYLMKU, OpraHu3aumm u
HeBNAAMHWOT CEKTOP BO NpaseL, Ha UMMJIEMeHTaluMja Ha 3aeAHUYKNTE NpOrpamm,
BO [eN0T Ha 06yKuTe Kako 1 NpodecnoHanHnTe 3a4pyxXKeHnja Ha CyannTe, jaBHuTe
06BMHUTENN 1 KOMOPUTE Ha aABOKaTW, U3BPLUMTENN, MEAN]ATOPU, HOTaPW.

OcTBapeH e 3HayaeH ycrnex U Ha NoneTo Ha MHHOPMATUUYKWUTE TEXHONOMMU, UMEHO,
HabaBeHO € 1 UMNIEMEHTMPAHO COMTBEPCKO peLleHne Koe belle N3roTBeHO 3a
noTpebute Ha Akagemujata - SharePoint noptan Ha AkazemujaTa, BO KOj Ce BOAM
komnnetHa 6a3a Ha NoAaTouM 3a y4YecHULMTE BO NOYeTHaTa obyka v 3a yyecHuuuTe
BO MOCTOjaHOTO CTPYYHO YCOBpLLYBaHbE, a Ce BOAM 3aMWC 3@ CUTE aKTUBHOCTY KOU
Ce 04BMBaaT BO AkajeMmujaTa, Kako 3a HacTaBaTa BO MoyeTHaTa obyka Taka 1 3a
peanusaumjata Ha 06yKMTE 3a NOCTOjaHO CTPYYHO YCOBpLUYBakbE.

AkapemujaTa opraHusmpa v Boau 6ubnunoTteka koja ce ypeaysa COrnacHo
€BPOMNCKUTE U MeryHapoAHMW CTaHAapAu 3a 6ubnnoTeyHo paboTerbe U Koja ke
HacTojyBa KOHTUHYMPaHO Aa Ce HaArpadyBa, a 3amoyHa M Co M3faBarbe Ha
CTPYYHOTO CMmMcaHue Jyctuumja’, npu WTo gocera ce usgageHu tpu 6poja.

Bo aomMeHOT Ha noyeTHaTa obyKa e U3BPLUEH MPUEM Ha YeTUPU reHepaunm Ha
noyeTHa obyka, 04 KOu ABEe reHepauuu Ha KaHAMAATY ja 3aBplumja obykara, TpeTaTa
reHepalija BO MOMEHTOT ja Cleay NpakTUYHaTa HacTaBa M BO JEKEMBPU Ke ro
nonara 3aBpLUHMOT UCMWT, @ YeTBpTaTa reHepaLmja 3anoyHa Aa ja cneam obykara

Ha 15 centemBpmn 2010 rognHa. Bo paMkuTe Ha TeopeTckaTa HacTasa, AkajemujaTa
HacTojyBa NOKpaj AOMaLUHW eKCMepTn a BKIy4YyBa M CTPAHCKW eKCrepTv Kou CBoUTE
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WCKYCTBa O CyAcKaTa npaKTuKa UM rv MpeHecyBaaT Ha KaHAMAATUTe 33 UAHU
CYAUM 1 06BMHMTENM. Taka, BO U3MUHATUTE 4 roanHK 6ea aHraxupaHu NpubaNKHO
40 CTpaHCKM EKCMepPTH KOW oApxaa CBOM NpesaBatba BO noyeTHa obyka. Oa ABeTe
reHepauuu usbpaHu ce BKYNHO 38 KaHAMAATM 3a CYAWN W jaBHWU 0BBUHUTENMN.

MoyeTHaTa obyka ce 0ANNKYBa CO MyNTUAMMEH3UOHANHOCTA Ha HAaCTaBHUTE TEMU U
COAPXUHU — NPEKY U3yyyBatbe Ha KNaCMYHWUTE NpaBHM NPEeAMETH, HO U NPEeAMETU
notpebHM 3a pa3Boj Ha KOMNIEMEHTAPHUTE BEWTVHM Ha MAAAMTE KaHAMAATH, Kako
eTuKa, Ae0HTON0rnja, ynpaeyBake CO NpeaMeTuTe, KOMYHUKALWUCKN BELUTUHY,
KOMNjyTepPCKM TEXHOOMMU, CTPAHCKK jasnuu, CyAcKa NCUMXonornja, MeanLmHa,
ncuxujaTpuja, Meaujaumja, HEAMCKpUMUHaLMja, NpaBoTo Ha EY v MeryHapoAHOTO
MpaBo UTH., KOM K& OBO3MOXAT CO3/aBatbe Ha NpodhecuoHanLy Kou ro no3HasaaTt
¥ yMeaT [a v TOMIKYBaaT NpaBoTo W 3aKOHUTE, HO U Ke 61aaT OTBOPEHM KOH
OMLITECTBOTO, KOH MeryHapoAHaTa copaboTka W jaBHOCTa, CNeAejku ' cuTe MOAEPHM
TekoBM M BaparbaTa Ha COBPEMEHOTO OMWTECTBO, BO NOrMes Ha 06BpcKuTe u
CTaTYCOT Ha efieH CyAuja 1 jaBeH 06BUHMTEN.

AkafeMujaTa HacTojyBa CBOWTE MIaAM KaHAMAATM Aa ' 0Cnocobu 3a OTBOPEHOCT
KOH KOMMapaTWBHWTE CO3HaHMja, 33 AMPEKTHA pa3MeHa Ha UCKYCTBA U 3Haetba.
3a Taa Uen, KaHauaaTuTe Ha AKagemujata U3MUHATUTE TPU FOAMHW Ce AeN 04 CUTeE
€BPOMNCKN MEFYHApOAHW HATMPEBapy Ha LWKOMUTE 04 OBOj BUA M paMHOMPaBHO

CO CBOMTE KOJIETW TV MOKaXyBaaT CTEKHATUTE NMPaKTUYHW 3Haetba W BELITUHN
HEOMXOAHM 3@ YCMELLHO NPaKTUKYBatbe Ha CyACKO-06BMHUTENCKaTa Npodecuia.

KoHTWHYyMpaHaTa 0byka NpeTCcTaByBa BTOPVOT CETMEHT OA PaboTerETO Ha
AkagemujaTa, Koj BoeAHO e 1 HajobemeH. OBa co ornea Aeka Akagemujata
06e36enyBa 3aKOHCKa 3af0/KMUTeNHa 0byKa 3a Cekoj Cyauja v jaBeH 06BUHWUTEN BO
BMJA Ha onpefeneH 6poj YacoBM BO 3aBMUCHOCT Of} FOAMHWUTE Ha CTaXOT. Bp3 ocHoBa
Ha ceondaTHa MeToAo/0rMja 3a oLleHka Ha noTpebuTe 3a obyka, ce U3roTByBa
PamMKoBHa fiBeroAuLLHa nporpama 3a obyku cnopes 06nactu u Temu, Koja ce
crnpoBeayBa Mo naT Ha U3rosyBawe Ha AE€Ta/lHU TPUMECEYHU KaneHaapu 3a 06y|<a.
06ykuTe Ce CnpoBeayBaaT Mo AeLeHTpanu3vpaH NpUHLMM 1 Toa Bo AkasemujaTa,
KaKo v Ha nojpayjeTo Ha anenaunckuTe CyaoBK, No KOj NPUHLUMM Ce 04BMBA U
NpaKTUYHUOT LeN o4 noyeTHaTa obyka (MEHTOPCTBOTO). AkaZeMujaTa NpaKkTUKyBa
cnpoBeayBatbe Ha 00yKW 0} HajpasnuueH TUMN U METOA0/0MMja U CO KOpPUCTEHE

Ha MHTEPAMCLMNAMHAPEH NpUCcTan (CO YYeCTBO Ha MOBEKE LIeNHW FPymu Kow
yuYecTByBaaT BO CMpOBEAYBatbe Ha OAHOCHMOT 3aKOH).

Bo nornepn Ha TemMaTckute COApXUHU, AKagemujaTta e BO YEKOp CO CUTe

LBWXeHa 1 TPEHA0BM BO COBPEMEHOTO CYACTBO M onwwTecTBo (rnobanusaumija,
KoMnjyTepusaumja, OTBOPEHOCT, TPAHCMAPEHTHOCT, CO3/aBarbe Ha CyACTBO
OPWEHTMPAHO KOH KOPUCHWLUMWTE Ha CyACKUTe ycnyru, bapamaTa 3a KBajWTET Ha
npaefaTta Ha MUKPO, CPELHO ¥ Makpo HUBO, NpaLlareTo 3a eBasnyauunja Ha cyauuTe,
HO ¥ Ha CyZLOBWTE, MEHALIMPAHETO Ha CYACTBOTO UTH.). CuTe OBME ABWMXEHA
HaMeTHyBaaT peAeduHMpatrLe Ha ynoraTa, Npes ce, Ha CyauuTe Kou Tpeba aa
“MaaT NouHaKoB, T.e. NPOAKTUBEH MpPWUCTan BO NPOLECOT Ha yHanpeayBamwe Ha
COMNCTBEHaTa He3aBMCHOCT, HO M Ha HE3aBWUCHOCTa Ha CYACTBOTO BO LenuHa. OTTyka,
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Ce HamMeTHyBa noTtpeba 1 3a Taa Len ce cnpoBeAyBaaTt 0byku 3a ynpaByBare

CO NpeaMeTuTE, 3a yNpaByBame CO CYAOBUTE, 33 BELITUHN Ha PaKOBOAEHETO,
MeHalmpatbe, bylleTuparbe, CnpasyBame CO CYACKMOT 3a0CTaToK, 3@ OAHOCUTE CO
KNMEeHTWUTE, MeaNyMUTe UTH., HAMEHETUW 3a NpeTceaTenunTe Ha cygosuTe. AcTo

Taka, Akagemujata nocebHo Kpevpa v cnpoBesyBa 06yKku 1 3a APYru KaTeropum

Ha LeNTHU rpynu - 3a cyaunTe Ha BpxoBHMOT cya, 3a CyackuoT coBeT 1 CoBeTOT Ha
jaBHuTe 0bBMHMTENM Ha Penybnnka MakenoHuja, obykn Bo 3aegHuuka copaboTka

CO NpodecMoHanHMUTE KOMOPY Ha ApyruTe npaBHU Npodecun — HoTapw, MeaujaTopy,
M3BPLUMTENN, afiBOKATK, 3@ CyAcKaTa v 06BMHUTENCKATA aAMUHMUCTPaLMja, CTPYUHUTE
CopaboTHWLM, ApXaBHWUTE CNyX6eHWLUM 04 MUHUCTEPCTBO 3a NpaBia UTH.

Bo nornen Ha KOHTMHyMpaHaTa obyka, BO TEKOT Ha M3MUHATUTE YETUPU FOAMHM Ce
onpxaa Hag 800 obykum Ha kom yyecTByBaa Hag 17.000 yuyecHmum, co BkynHo 320
CTpaHCKM npeaaBayun. Bakeata 6pojka e Nnoa Ha MHTeH3MBHaTa paboTa Ha cuTe
opraHv Ha AkagemwujaTta u Ha CTpyyHaTa cnyx6ba u pesyntaTt Ha KOHTUHYMPaHOTO
LMpeHe Ha aKTUBHOCTUTE, AejHOCTUTE M Ha NapTHepuTe Ha Akaaemujata

HW3 rOAMHWTE, Kako beHedUT o4 AOCNEAHOTO W KBAJIUTETHO U3BPLUYBakbe Ha
npesemeHnTe 06Bpckn of npoektute. Co Toa AkazemujaTa ja cTekHyBa AoBepbata
Kaj 4OMaLUHUTE U CTPaHCKMTe copaboTHMLM, HO BaKBMOT pacT Ha 0bykuTe
npeTcTaByBa U ronemMa 0AroBOPHOCT M 06BpCKa 3a MOCTOjaHO 3rofeMyBarbe Ha
KBaSMTETOT Ha 0BYKMTE, Ha HaCTaBHWTE MaTepujanu U BUAAMBOCTA Ha paboTtaTa
Ha AkagemujaTa, kon Tpeba Aa foBeaaT v Ao NoAobpo NpaBOCYACTBO BO KOPUCT Ha
rparaHuTe Ha Penybnuka MakeaoHwja.

Mokpaj aomalHaTta copaboTka, Akazemujata 0co6eHO BHMMaHME NOCBETYBaA Ha
BOCMOCTaBYBaH-€ 1 OZPXYBakbe Ha YCMeLlHa W NaojHa MeryHapoaHa copaboTka
CO MHOTY KO 3a npaBocyaHa ob6yka Of PErMOHOT U EBpona, MeryHapoaHu
OpraHv3aLMu 3af0/KeHn Co eBpornckaTa 06yka, 6pojHu npoekTn. AkagemmjaTta
npepacHyBa BO (hOpyM 3a pa3MeHa Ha CYAWW, jaBHW 06BUHUTENN, KaHAMAATH,
npeaasayv, MEHTOpW 1 hOpyM Ha KOj Ce OABMBA MHTEH3MBHA pa3MeHa Ha 3Haeha,
WCKYCTBa U BELWTUHN.

Taka, BO U3MUHATUTE YeTUPpU roauHK AkasemujaTta opraHusmpalle u BkynHo 128
CTYAMCKM noceTu, 0byku, KoHdepeHunn, paboTunHuumM, GOopyMun U APYrn HacTaHu BO
CTPaHCTBO Ha Kou mucnpaTu BkynHo 208 cyann n 80 obBuHMTENN.

CopaboTkara co wkonuTte 3a obyka bele oduumnjanusnpara co NOTIULLYBaHE Ha
MeMopaHAyMu 3a copaboTka co akagemunTe Bo PomaHuja, AnbaHuja, CnoBauka,
KocoBo, a ucroBpemeHo Akagemujata ocTBapyBa HenocpeaHa copaboTtka v co cute
WKONM 3a obyka BO permoHOT, Kako 1 Co akagemuute co boraTa Tpaguumja, Kaksu
wTo ce B0 ®paHumija, LUinaHunja n MopTyranuja. O oBaa roanMHa BO paMKuTe Ha
copabortkaTa co Lkonarta 3a Marnctpat1 Ha ®paHumja og bopao (ENM), 3anouHa
MerycebHa pa3MeHa Ha KaHAWAATUTE 04 nodyeTHaTa 0byKa v HUBHUTE MEHTOPY,
KaKo M y4ecTBO Ha KaHAuaaTuTe of noyeTHaTa obyka Ha EBponckata Heaena

Koja cekoja roamHa, TpaauuMoHanHo ce oapxysa Bo ENM 1 Bo pamkuTe Ha Koja
HalKUTe KaHAMAATY, 3aeHO CO KaHAWAATUTE 04 APYrUTE LIKO/M, Ke YYecTByBaaT BO
HaTMpeBapoT 3@ CUMY/IMPaHO CyAeHe Ha KOHKPETEH Clyyaj Ha ceMejHO HacunCTBo.
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MollHe 3HavajHa e BK/lyyeHocTa Ha AkagemmjaTa Kako YneHka Ha JincaboHckaTta
Mpexa Ha CoseToT Ha EBpona. Bo pamkuTe Ha copaboTtkaTa co CoBeToT Ha EBpona,
0cobeHo e 3HayajHo y4ecTBOTOTO Ha AkazemujaTa BO pa3BojoT Ha HELP nporpamaTa,
KOja 3Hauu pa3Boj Ha MOAY/IM Ha yYere 04 AaneynHa 3a OApefieHn YNEHOBU 04
EBponckaTa KOHBeHLMja 3a YOBEKOBU MpaBsa, Co WTO AaBa NpuAOHeC 3a pa3Boj Ha
CyAcKaTa npakTuka.

KoHTWHYMpaHa v ycnewHra copaboTka ocTBapyBaMe W Co npoekTute Ha EY-UTA Ha
YnpaBHMOT CyA, BO KOj y4eCTByBaMe BO CErMEHTOT Ha u3paboTka 1 MMNaeMeHTaumja
Ha nporpamarta 3a obyka Ha CyAuuTe U COBETHULMTE Ha YNPaBHUOT CYA.

3HauvajHa e copaboTkaTta (aocerallHa v uaHa), koja ce octBapyBa co TAIEX
MHCTPYMEHTOT 3a TeXHMYKa NOMOLW Ha EBponckaTta YHuja (Co uvja TeEXHMYKa nomoLu
Ce opraHu3upaat noceTv BO eBponckute cyaosu Bo Ctpasbyp v Jlykcembypr n ronem
6poj pabotmnHuum oa obnacta Ha NpaBoTo Ha EY, Ko BO LenocT ce ogobpeHu 3a
2011).

CmeTaHo oa 2007 roavHa, AkafemMujaTa nMa CcTaTyc Ha HabsbyayBay Ha EBponckaTta
Mpexa Ha TPeHWHr nHcTuTyumnTe (EJTN), HO NONHONPaBHO yyecTByBa BO CUTE
AaKTWBHOCTW BO BUJ Ha B3aeMHa pa3MeHa Ha CyAuu 1 jaBHU 0bUBHWUTENN CO
3eMjuTe Ha EY BO BWA Ha [ABEHe[e/eH NpecToj Co WTO Ce 0BO3MOXYBa NpoMoumja
Ha NpaBOCYACTBOTO Ha Penybnuka MakefoHW]a, 3ano3HaBatbe Ha HalwuTe Cyann

¥ jaBHW 06MBHMTENM CO NPABOCYAHWUTE CUCTEMU Ha ApYruTe ApXasW, HO yLUTe
Mo3HayaeH CEerMeHT Ha OBME pa3MeHW e BOCMOCTaByBake ANPEKTHA M HenocpeaHa
copaboTka 1 pa3MeHa Ha WCKYCTBa MoMery npasHuTe npodecmoHanum. Ha

noseke hopyMU 0ApxaHM OZ OBaa MpeXa € UCTAaKHATO KBAIUTETHOTO U LIENIOCHO
ncnonHyBarbe Ha 06BPCKUTE 04 OBME aKTUBHOCTM 0f CTpaHa Ha Penybnumka
MakefoHUja.

BpeaHa e fa ce HanoMeHe n AupekTHaTta copaboTkaTta Co KyYHWUTE HOCUTENN Ha
€BPONCKMOT TPeHMHr BO EBpona, v Toa AkagemujaTa 3a €Bporncko npaso Bo Tpup
(EPA), npeky koja ce obe36eayBa npuCyCcTBO Ha HalW CyAUU U jaBHWU 0BBUHWTENM
Ha obyku Bo oBaa Akagemuja of obnacta Ha npaBoTo Ha EY, a o4 oBaa roauHa
HawaTa AkageMuja 406y NoHyaa Aa Ucrpaka NpPeTCTaBHMLUM Ha NPaBOCYACTBOTO
Ha ABeHeaeneH npecrtoj Bo EPA. Of HeoaaMHa 3anoyHa copaboTkaTa co EMMA
MHCTUTYTOT 3a jaBHa aAMMHMCTpaumMja BO copaboTka co MMHUCTEPCTBOTO 3a
HaaBopewHn paboTn Ha Jlykcembypr, BO paMKuTE Ha KOW Ce 0ABMBaaT NPecTou Ha
06yKKM BO 0BOj MHCTUTYT 3a NpaBoTo Ha EY n ctyamckun noceTn Ha ECIM.

Bo pamkute Ha copaboTtkaTta co CoBeToT Ha EBpona, ocobeHo e 3HayajHa v nnogHa
copaboTkaTa co EBpONCKMOT CyA 3@ YOBEKOBW NpaBa KaAe caMo BO U3MUHATUTE
ABe roanHmn 6ea ncnpatenun npeky 40 cyamu, a nnaHMpaHu ce noceTu Ha ywre 40
Cyauv 1 jaBuu 06BUHMTENN. TIpn OBME NMOCETM, KAKO W Ha MOKaHa Ha Hawm 0byku
3a oafenHuTe uneHosu oa EKYIM, 6ea octBapeHu cpeabu co 12 cyamm oa ECHI.
3anoyHa n gonropoyeH MATPA npoekT co Kpanctsoto XonaHamja co ronem 6poj
napTHepu - AOMALUHW UHCTUTYLUMK, MPaBHW GaKynTeTU U HEBAAAMH CEKTOP BO
norses Ha pa3Boj Ha jypucnpyaeHumnjaTa Ha AOMALLHWUTE U MeryHapoAHUTE CYLOBMW,
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npes cé Ha EBpOMCKMOT Cya 3a YOBEKOBW MpaBa M EBPONCKMOT CyA Ha npaBaata, uYuj
HocuTen ke 6uae BpXoBHMOT cya Ha Peny6bnuka MakeaoHwja.

Bo pamkuTe Ha opraHusauumja Ha obyku of obnacta Ha HajHOBMTE U3MEHM Ha
[OMaLLIHOTO 3aKOHOAABCTBO, XapMOHM3MPaHO CO NPaBoTo Ha EY u MeryHapoaHoTO
npaBo, 3Ha4yajHa e copaboTkaTta co roniem 6poj npoekTn 1 Toa UNICEF, USAID,
OBSE, GTZ, IRZ, IOM, UNODC, PROSECO u gpyru npoektu, ambacaaum v apyrv
MeryHapOAHM OpraHu3auum

[ocera nocturHaTute pesyntatv 6ea NO3MTUBHO OLEHETW 04 CTpaHa Ha EBponckara
KOMMCHKja BO HEj3UHUTE M3BELWITan 3a HanpeaokoT Ha Penybnuka MakenoHuja

3a 2007, 2008, 2009 n 2010 roanHa kazge QyHKUMOHMPaHETO M paboTaTa Ha
AkagemujaTa 3a obyka Ha cyaum v jaBHu 06BuHMTENM Ha Penybnvka MakegoHuja

€ OLleHeTa KaKo yCnewHo peanusunpaH npnoputeT Ha Penybnuka MakenoHuja

BO HAaCOKa Ha UCMONHYBarbe Ha MOMUTUYKMTE KPUTEPUYMU 3@ NPUBANKYBaHE U
uneHcTBo Ha Penybnnka MakegoHuja Bo EBponckaTta YHuja.

BTOPA ®A3A BO U3rPAABATA HA AKALJEMUIATA

Kako 3a0kpyxyBatbe Ha YeTUPUIOAMLIHOTO paboTere Ha AkagemujaTa, YCBOEH

€ HOB 3aKOH 3a AKaZeMuja 3a Cyann 1 jaBHW 06BUHUTENM, YMja LEN € jaKHeHe

Ha He3aBWCHOCTa U CaMOCTOjHOCTa Ha CYACTBOTO M 06BUHUTENCTBOTO 0CO6EHO
npeKy NpowmnpyBake Ha NoYeTHaTa (MHULMjanHaTa) obyka 3a KaHanaaTuTe 3a
CYLMW U jaBHW 06BMHWTENM Ha 2 rOAMHM (HamecTo gocerawHuTe 15 meceum),
3ajakHyBame Ha KpUTEpUyMUTE 3a BNe3 v NpueM Bo AkagemujaTa, onpesenysare
Ha KaHAMZaTMTE, NO 3aBpLUyBare Ha TeopeTckaTa HacTaBa, 3a Cyanja uim
06BMHWTEN, CO WTO Ce NMpUAOHECYBa 3a NOHaTaMoLWHa crneunjanusaumja Ha
npaBoCyACTBOTO BO Penybnvka MakenoHuja, ce noctaByBaaT MojacHU KpUTEPUYMM
3a cneferbe Ha YCnexoT, NPorpecoT Ha CeKoj KaHAMAAT M 3@ NOTTUKHYBake Ha
HaTNpeBapoT v CO3LaBarbe Ha NOpeasnHa paHr IMCTa, a co Toa U N006jeKTUBHM
KpUTEPUYMM 33 HUBHMOT M360p BP3 MEPUT CUCTEMOT O4 CTpaHa Ha CoseTuTe.

Bo fenoT Ha KOHTMHYyMpaHaTa obyka, ce nocTaByBaaT nojacHu yCnoBu 3a
3rofiemMyBake Ha NpodecMoHanHoTO, CTPYYHOTO M KBAJIMTETHOTO M3BPLUYBakbe Ha
cyamckata v obeuHuTeNncKkaTa QyHKUMja, Npeky NoHaTaMoLWHO yHanpeayBake HO v
rnorosiema crneuujanusaumja Ha NnocTojaHOTO CTPYYHO YCOBPLUYBaHE Ha CyaunTe U
06BMHWTENNTE BO TEKOT HA BPLUEHETO Ha (PYHKLUMUTE.

Co ycBOjyBareTO Ha HOBMOT 3aKoH 3a AkaZemuja 3a Cyaumn v jaBHW 06BUHUTENN,
BOBEAEHM CE€ 3HAYajHW M3MEHM BO OAHOC Ha MPETXOAHUOT 3aKOHCKM TEKCT,
MHCTWUTYUMjaTa AobKM v Nowmnpok cnekTap Ha AejHoct. CamaTa NpoMeHa Ha HasueoT
(HamecTo Akagemuja 3a obyka - AkageMmuja 3a Cyaun W jaBHM 06BUHUTENN) JOBOHO
360pyBa feka AkajemujaTa BO MAHWHA Ke HacTojyBa Aa buae MoaepHa, CUiHa u
He3aBMCHa MHCTUTyLMja CO CUNHU PECYPCU 3@ OCTBapyBakbe Ha €4HO NMOBUCOKO

HMBO Ha pa3Boj, OA TPEHWHT MHCTUTYLMja fa NpepacHe BO MHCTUTYLWMja Koja Ke

6uae cnocobHa Aa npasu UCTpaxyBara, aHanu3un, Aa BOAN Pa3HU CTaTUCTUKM 3a
notpebute He camMo Ha Akagemujata, TYKY U Ha NpaBOCYACTBOTO BOOMLUTO, Aa pa3sue
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conuaHa bnbnuoteka n npaeHa 6asa co maTepujanum 3a obyka focTanHu 3a cute, 6e3
ornef fanu ce yyecHUUM Ha obykuTte, pa3Boj Ha MHAMKATOPU W MEPIMBM NoKasaTenm
3a Mepere Ha ycnewHocTa Ha 0bykuTe, pas3Boj Ha AONTOPOYHO CTPATELLIKO
nnaHuparbe Ha NoMosIHyBake Ha NPaBOCYACTBOTO M Ha 06YKMTE; pa3Boj Ha CUCTEM
Ha ByLIETCKO nnaHMparbe Ha 06yKWUTE UTH. 3HauK, rpajierbe Ha MHCTUTYLM]a,
3aCHOBaHa Ha CuTe MelyHapoAHM CTaHAapay 3a obyka

Co Toa 3anoy4yHyBa HOBa, BTOpaTa, HanpeaHaTta dasa Bo usrpasbata Ha AkagemujaTa
KOja Ke 3Hauu yHanpesyBare ¥ HaTaMOLLHO paAeHe Ha MHCTUTYLMjaTa Ha eaHo
MOBMCOKO HMBO M HEj3MHO NPOMOBMPakbe Kako MoAepHa TPEHWUHI UHCTUTYLUM]a.

Bo JOMEHOT Ha MoYeTHaTa M KOHTMHyMpaHaTa obyka, ke ce paboTv 1 Ha BoBeAlyBatbe
HOBa METOAONOMMja 3a Kpenparbe, yHanpeayBate v CNpoBeAyBatbe Ha MporpamMuTe
33 MOYeTHa M KOHTUHYMpaHa obyka, a 0Co6eHO NpeKy pasBuBatbe Ha MHAMKATOPK

33 Mepetbe Ha KBaNUTETOT M KBAHTUTETOT Ha Nporpamata 3a 06yka, pa3BuBatbe Ha
MOZIEPEH CUCTEM Ha WHAMKATOPM 33 eBanyaluja Ha obykaTa, Ha BylieTcka cTpaTeruja
33 MNaHuUparbe Ha TPoLoLuTe, NoaobpyBatbe Ha AELEeHTPaNM3UPaHNOT NpucTan Ha
CrpoBeayBatbe Ha 06yKuTe.

Bo pamkuTe Ha UT oaaeneHneTo HajronemmoT dokyc Ke buae cTaBeH Ha
BOCMOCTaByBakbe e-learning cuctem (€NEeKTPOHCKO YUYeHEe AN yUere 04 LaneunHa)
¥ HEroBO OApPXYBarbe, Kako U peAn3ajHupare 1 o4pXyBake Ha Beb cTpaHaTa

Ha AkaaemujaTa, oAeKa NaK Bo 6UBANOTEYHOTO paboTerbe Ke ce paboTu Ha
3rosiemMyBake Ha 61bMOTEYHMOT POHA KaKO CO JOMaLlHa TaKa M CO CTpaHCKa
npaBHa nuTepaTypa OA4 NPaBoTo Ha EY 1 MeryHapoaHOTO NpaBo M NpakTuKaTta Ha
MeryHapoAHUTE CYLOBM.

MpoekToT UMA 2008 ,MoHaTaMOLWHO jaKHEHE Ha MHCTUTYLMOHANHWUTE KanauuTeTu
Ha AkagemujaTa 3a 06yKa Ha CyAuUM 1 jJaBHU 06BUHUTENN f0ara BO NMpaB MOMEHT
3a AkagemujaTa BO NMPeCPeT Ha OCTBapyBae Ha rope3aupTaHuTe CTPaTeLLKK
Lenn v NIaHoBK, CO OrNeA AeKa CTaHyBa 360p 3a MHCTUTYUMja Koja LeNoCcHo e
BOCMOCTaBeHa M (yHKUMOHaNHa, Bnerysa Bo asa Ha aganTaumja Ha HOBUTE
3aKOHCKM pelueHuja 1 koja Tpeba fa 3a4ekopu Ha €4HO MOBMCOKO HWUBO Of CBOjOT
pasBgoj.

3a Taa uen, og MpoeKToT oyekyBame 0CTBapyBatbe Ha NPeABUAEHUTE MPOEKTHU
3a4aun, a Kou Cocema Ce BO JIMHMja CO HawmTe CTpaTeLwwKmM NaaHoBu, 0Co6eHo
peanusaumja Ha LenuTe BO Mornes Ha nofobpysarbe Ha CUCTEMOT Ha MOArOTOBKa
Ha nporpamuTe 3a obyka, NogobpyBake Ha CUCTEMOT Ha AeLeHTpanm3npaHa obyka,
BOCNOCTaByBake e-learning cuctem (€NeKTPOHCKO YYehe), Kako M jakHere Ha
KanauuTeTuTe Ha AKaZeMmujaTta BO nornes Ha bubnuotekarta u Beb cTpaHaTa.

HawaTa uen Bo nornej Ha MMMNAeMeHTaumjata Ha 0BOj MPOEKT e yCreLwHo Aa ce
CnpoBeaaTt CUTe NNaHMpaHU KOHKPETHN LEeNnU U aKTUBHOCTU BO HapeaHUTe 20
MeceLy BO NpecpeT Ha Hajaobpute nHTepecu Ha AkagemujaTa, a NoToa, WTo e
HajBaXxHo, Aa Ce UMNEMEHTUPaaT 1 CaMOCTOjHO Aa Ce OApXXyBaaT M pa3BuBaaT
3apaav obesbeayBarbe OAPXIMBOCT Ha KanauuTeTuTe.
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Co cuTe aKTMBHOCTY Ha AOMalleH nnaH (npeky copaboTkaTta He camo Co
npodecroHanHuTe 3apyXeHuja Ha CyannTe 1 jaBHUTE 0OBUHWUTENM, HA NpaBHUTE
(hakynTeTn, CO NPETCTaBHULMTE Ha APYruTe NpaBHW npodecun - aaBoKaTH, HOTapw,
U3BPLUNTENN, MEAN]ATOPH, CO APXKABHUTE UHCTUTYLMU W HEBNAAMHUOT CEKTOP), Kako
1 BO JOMEHOT Ha MeryHapoAHaTa copaboTka, AkaZieMmujaTa Ke HacTojyBa Aa Aade
CBOj NpWAOHEC BO NoA0bpyBare Ha HE3aBMCHOCTA, ePUKACHOCTa U KBANMTETOT

Ha NpaBOCYyACTBOTO Ha Penybnuka MakeaoHuja BO MpaBew Ha co3aaBare Npodun
Ha CyAMU 1 jaBHW 0BBMHWTENM, MOAEPHU, OTBOPEHM 3a copaboTka, edukacHu,
KBaNUTETHW M NOArOTBEHU Aa buaaT Aen 04 eBpOncKOTO None Ha npaejara.

ABSTRACT

The complete functioning of the Academy for training of judges and public
prosecutors, especially the activities in relation to the establishment, maintenance
and improvement of a quality and objective system of producing a profile of future
judges and public prosecutors through initial training, but also the activities for
training of judges and public prosecutors and other judicial and prosecutorial staff
was a priority of the judicial reforms in the Republic of Macedonia whose objective
was strengthening of its independence, professionalism and transparency. The
Academy implements a strategy based on international standards of modern
training institutions from neighboring countries and Europe which have a rich
tradition in the field of judicial training and on principles included in the Council of
Europe documents, as well as European Commission’s documents among which is
the latest Stockholm Programme which emphasizes the great importance of the
judicial training in the future EU policies.

In the field of initial training, four generations of candidates have been admitted,
out of which two generations have finished the training, while the third generation
will sit for a final exam in the second half of December 2010. The fourth generation
began the initial training on 15 September 2010. The initial training consists

of multidimensional training courses and content by studying not only the

classical legal subjects, but also subjects necessary for the development of the
complementary skills of the young candidates.

Continuous training is the second segment of the Academy’s activities. It is
compulsory for each judge and public prosecutor. During the past four years,
around 800 training sessions have been held with the participation of over 17, 000
participants and a total of 320 foreign experts as trainers.

In addition to national cooperation, the Academy pays special attention to the
establishment and maintenance of successful and fruitful international cooperation
with many judicial training schools from the region and Europe, international
organizations in charge of European training, as well as with many projects. It is
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of great importance to highlight the Academy’s participation as a member of the
Lisbon network within the Council of Europe as well as its role as an observer in the
European Judicial Training Network (EJTN).

The four years of the functioning of the Academy are made complete with the
adoption of a new Law on the Academy for Judges and Public Prosecutors whose
purpose is to strengthen the independence of the judiciary. Thus begins a new,
second and advanced phase in the Academy’s establishment which will present

an improvement and further development of the institution on a higher level and

its promotion as a modern training institution. The IPA 2008 Project “Further
strengthening of the institutional capacities of the Academy for training of judges
and public prosecutors” comes at the right time for the Academy, in the anticipation
of achieving its strategic goals and plans that have been set, having in mind the fact
that it is an institution which is already completely functional, and enters a phase of
adaptation to the new legal solutions so as to step forward to a higher stage of its
development.
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» MOST IMPORTANT
CHALLENGES FACING
MONTENEGRO AND THE
WESTERN BALKANS

author: Nenad Koprivica

In the case of the Western Balkans, the main question today is how
to integrate it in the institutional, political, economic and cultural
mainstream of Europe. Just by accepting the European integration
as a strategic way of development, the Western Balkans comes to
changes of real social structures which have a positive effect on
development. But, the line between success and failure is the least
guarded border in the region. The Balkans is still not an issue done
for the international community. For, while Croatia is expected to
become the EU’s 28/29% member state in 2012 (unless Iceland
makes it in before), many of the other countries in this region have
been disturbed by enlargement fatigue and by harsh criticism of the
accession of Bulgaria and Romania in 2007.

EU’s internal inconsistency: enlargement serves the European
Union’s strategic interest in stability, security and conflict
prevention. It has helped to increase prosperity and growth
opportunities and to enhance the EU’s role in the world. Given the
abidance by the Copenhagen criteria and according to the provisions
of the EU Agreement, each European country can qualify for EU
membership. EU enlargement process and its policy towards the
Balkan countries remains within more general framework of overall
EU common foreign policy, which for itself suffers from many
institutional deficiencies and from other political shortages when
common interests of Member States are to be determined. The
definition by the European Council of common strategies relates to
common activities in areas where the Member States have important
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interests in common. Common strategies set out their objectives, duration and

the means to be made available by the Union and the Member States. But, it is

still questionable who manages the enlargement process? The EU Commission

or the Member States? Therefore, the Balkan countries should be aware of these
limitations in order not to have too high expectations from the EU. The unification
of Europe will not be complete until the Western Balkan countries join the European
Union. Unfortunately, the absence of a coherent strategy for the Western Balkans
ensures that small but potentially dangerous crises can flare up unexpectedly at any
time. In the long term, this may create a sense of mistrust between the Western
Balkan countries and the EU that could undermine attempts to stabilize the region.
It is important to emphasize the possibility for the opposite option, that the process
of enlargement may be halted and the region further marginalized and the Western
Balkans perceived as some kind of good neighborhood in the long term. Nationalism
and ethnic tension remains an obstacle to reconciliation and integration. There

are still strong anti-reform and anti-democratic forces in the Balkan states, where
radicals and nationalists could use the opportunity to spread fears in the population
that EU future is just an illusion.

The European integration of the South Eastern Europe and especially the Balkan
region is based on mutual interest between the EU and the countries concerned.
Therefore, it is important for EU to confirm its commitments to the enlargement
process and to send a positive message to the Balkan states that they are indeed
eligible for EU membership. The European prospect, leading to EU membership,
must be visible and credible to the people of the region in terms of more flexible
and more constructive EU approach, i.e. more carrots, fewer sticks. The areas of
justice, freedom and security is, and will be, the main focus of scrutiny for the EU in
the framework of the current Western Balkans enlargement agenda. The countries
of the Western Balkans are aware there will be no leniency on the way to Brussels.
The experiences of Bulgaria and Romania have taught them that the rule of law,
transparency and good governance are conditions for accession, not projects to be
taken up after entering the EU gates.

MOST IMPORTANT CHALLENGES FACING MONTENEGRO

Montenegro has undergone profound political, social and economic transformations
during the last two decades. Over the past four years, following the proclamation
of independence, it has moved closer to the EU as a result of the broad support

in the country for a European future and has also invested substantial efforts at
nation-building. Still, Montenegro is confronting a number of challenges which could
have far-reaching implications on stability, well-being and sustainable development.
Despite advancing the formalities of integration, the European Union continued

to highlight deep-rooted levels of corruption as a key obstacle in Montenegro’s
accession process. Overall, Montenegro continues to put in place the necessary
legal framework for democratic consolidation, but slow implementation continues

to be an obstacle. Problems of implementation are sometimes deliberate, but more
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often they result from the small-town nature of Montenegrin society, where family,
connections and friendships among a population of 670,000 have traditionally
governed relationships that the law seeks to regulate. Although the machinery

of the Communist system is being dismantled, the mentality of one-party rule

still influences public perceptions and interferes with the development of an open
society that respects the rule of law and demands accountability from its elected
leaders. It is not a curiosity that DPS has continuity of government and winning all
the elections held up to now. As curiosity, there has been no change of authority in
Montenegro for the last twenty years. The question is if the unchangeable authority
in Montenegro speaks about the citizens’ support current authorities because they
are satisfied with them or because there is no worthy alternative to the current
authorities? This is one of the questions where the qualitative estimation of the
state of democracy in the Montenegrin society depends on its answer.* Almost

two decades after the disintegration of the former Yugoslavia and collapse of the
Communist regime, Montenegro is still in the process of democratic consolidation.
The country faces many challenges that may potentially weaken the process of
democratization and slow down the adoption and implementation of democratic
standards and values of good governance and rule of law. Challenges are numerous
and diverse: consumed political class, lack of competence and administrative
capacities, nepotisms, low level of political culture and of the political management
which, as a consequence, have strong leaders and weak institutions. Anyway, a
continuity of authority in Montenegro undoubtedly has its negative sides. Due

to the symbiosis of the political and economic elite formed as a consequence of
oligarchic clientilism in the initial phase of transition, continuity of authority shows
insufficient personnel circulation within the ruling structure. Also, the omnipotence
of the authorities creates a high level of animosity from the opposing political

and broader public. Currently, opposition parties are not serious opponents of the
government as some other structures are. There are three current driving forces of
serious opposition to the government. Firstly, it is part of the financial elite which

is not inside the ruling structure or has become ’alienated’ from this structure in
the previous period. This alternative financial elite acts in a symbiosis with a couple
of influential media in Montenegro and represents an opponent which, in some
scenarios, could seriously shake the ruling DPS, more than the opposition parties.
Secondly, it is dissatisfaction itself, not as a group of workers who protest, but as
an everyday fact of a social life which has the broad support of the public. The third
is part of the NGO sector which acts explicitly politically and opposition-like and
has the financial support of part of the international community. Their influence
and activities should be perceived in the light of the inefficient activities of the
political opposition. Those three structures of serious political opposition of current
government do not act together; the symbiosis is becoming more obvious, especially
between the media and part of the NGO sector. Therefore, today in Montenegro

! Democracy Index in Montenegro in 2009, CEDEM, Montenegro.
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there are still omnipotent authorities, a weak opposition and a loud, passionate
minority which disputes the legitimacy of the authorities.

Over the past few years, Montenegro has also moved closer to the EU by
implementing certain reforms and making progress in meeting the established
criteria and conditions. Establishing an independent judiciary, police reform,

better accountability mechanisms for human rights violations and combating
corruption and organized crime are all areas to address. The reform processes in
Montenegro in these crucial areas and further progress toward the EU integration
will require increasing involvement and contribution of various stakeholders.

Full democratization can be achieved only if all the relevant stakeholders (the
Government, the opposition, the civil sector, the citizens) contribute to this process
to the best of their abilities. One of the major problems that troubles Montenegro
today is lack of human resources. It hampers Montenegro’s faster economic growth
and political and social stability and affects all the sectors, including government,
opposition parties and the civil sector. The lack of human and financial resources,
combined with structural weaknesses and corruption, continue to hamper the
effectiveness of the public administration and, as a whole, administrative capacity
remains limited. At the same time, government policies are shaped as a response
to short-term pressures, are ideologically-driven and tackle causes, not symptoms.
Opposition parties, lacking their organizational and human resources, are unable

to produce alternatives to the government. The civil sector has made tremendous
efforts to compensate for the deficit in human resources of the opposition, but it
succeeded only to a certain extent. Also, a huge obstacle to faster, modern, more
stable social development lies in the marginalization of the civil society and its
limited role in the policy-making process. The civil society is an essential element of
democratic public life. Its active involvement in the process of political, social and
economic reform strengthens democracy and the rule of law. However, civil society
organizations in Montenegro remain weak and need concentrated capacity efforts to
adapt to present circumstances and play an important part in policy development
and implementation. After years which saw a considerable advancement of the civil
society, the sector is now faced with declining foreign support, while at the same
time, most of the NGOs are still unable to sustain themselves on their own. This
jeopardizes their chances of developing the much needed capacities. It is, therefore,
important to create conditions conducive to further growth of their activities

and allow the NGOs to play an increasingly important role in the pre-accession
process of Montenegro and in shaping national policies, since a well-developed

and functioning civil society is uniquely placed to play a key role in expressing the
needs, demands, rights and aspirations of the citizens.

After the May 2006 referendum settled the question of ‘independence’, the key
issue that dominates the agenda in Montenegro is that of European integration.
Montenegro is a potential candidate for membership to the EU whose European
perspective was reaffirmed by the Council in June 2006 after the recognition of
the country’s independence by EU member states. It is expected that Montenegro
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will be given candidate status in December 2010. According to the opinion polls?
the idea of joining the EU is one of the most legitimate ideas in Montenegrin public
and one of the rare issues where it is possible to reach consensus among warring
political options; there is consensus regardless of political orientations, party
affiliations and ideological profile of the citizens. In the coming year, Montenegro
has an opportunity to redefine its international image and to prove that it is capable
of following in the footsteps of Croatia. Establishing a consistent implementation

of the rule of law is a key to attracting foreign investment, increasing the public’s
confidence in the administration and enabling effective cooperation with the
European Union. The judiciary is one of the key parameters for assessing the
effectiveness of the rule of the law in a country. A transparent and independent
judiciary is a pre-condition for European accession and therefore is a key European
Partnership priority. The Commission’s Opinion on Montenegro’s application

for membership in the European Union?® presented on November 9™ considers

that negotiations for accession to the European Union should be opened with
Montenegro once the country has achieved the necessary degree of compliance with
the membership criteria and in particular the Copenhagen political criteria requiring
the stability of institutions guaranteeing notably the rule of law. In this regard,
Montenegro needs, among seven key priorities, primarily to meet the following:
strengthen the rule of law, in particular through de-politicized and merit-based
appointments of members of the judicial and prosecutorial councils and of state
prosecutors as well as through the reinforcement of the independence, autonomy,
efficiency and accountability of judges and prosecutors.

2 political Public Opinion in Montenegro in 2009, CEDEM, Montenegro.
3 Commission Opinion on Montenegro’s application for membership of the European Union, November 2010.

PE3NME

EBponckaTta vHTerpaumja Ha bankaHoT ce 3acHOBa BP3 B3aeMeH WHTEpPEC nomery
EY v 3acerHatute 3emju. EBpornckaTa nepcrnekTmsa LUTO BOAMU A0 YIEHCTBO BO EY
Mopa Za e BUAMBa W BepOAOCTOjHA 3a NYIEeTO 0 PErMoHOT 3a nodnekcnbuneH

¥ NMOKOHCTPYKTMBEH EY npuctan, ogHOCHO more carrots, less sticks. Bo TekoT

Ha u3MuHaTuTe roamhm LipHa Mopa ycnea aa ce npubnuxkun KoH EY, npeky
crpoBeayBarbe Ha oapeAeHn pedopMu v Npeky HanpeaoKoT BO UCMOMTHYBaETO Ha
MOCTaBEHWUTE KPUTEPUYMU 1 YCNOBW. BocnoctaByBarbeTo Ha HE3aBUCHO CYACTBO,
MOANLMCKN pedopMu, Npe3eMatbe Ha NnorosieMa O4roBOPHOCT MPU NpeKpLlyBame Ha
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4yoBeKOBWTE Npasa u bopbaTa NPOTMB KopynumujaTa u OpraHM3MpPaHNOT KpUMUHAN
ce obnactute Kou npetpnea pedopmu. Pecdopmckute npouecu Bo LipHa Fopa B0
OBMeE KYYHM 0671aCTV M NOHATAMOLIHMOT Hanpeaok KOH MHTerpaumnjaTta Bo EY ke
Bapa noronem aHraxmaH W NpUAOHEC 0f 3acerHaTuTe CTpaHu. BocnocTtaByBatbe

Ha JOCNeAHOo CnpoBeAyBakbe Ha NMPUHLMNOT Ha BNaZeere Ha NpaBoTo € KNy4yoT 3a
MPWBNEKYBaHE Ha CTPAHCKM MHBECTULMM, 3roNeMyBame Ha foBepbaTa Ha jaBHOCTa
BO aAMMHUCTpaLmjaTa u 0BO3MOXYBahe Ha edekTuBHa copaboTka co EBponckata
YHuja.

TpaHcnapeHTHO M He3aBMCHO CYACTBO € NpeaycnioB 3a Bie3 Bo EBpona 1 3aTtoa e
KNyYeH NMpUOPUTET Ha eBPOMCKOTO NapTHEPCTBO.
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» HORIZONTAL
ACCOUNTABILITY IN THE
IMPLEMENTATION OF THE
RULE OF LAW:
COOPERATION BETWEEN
THE JUDICIARY AND THE
ANTI-CORRUPTION UNIT IN
MACEDONIA

authors: Dane Taleski /Tanja Tomi¢

1. INTRODUCTION

The Accession Partnership between the EU and Macedonia lists the
main priorities in the EU integration process of the country (0J L
80, 19/03/2008). Reforms in the judiciary and the implementation
of anti-corruption legislation are listed among the key short-term
priorities. Even though they are listed as separate areas, judiciary
reforms and anti-corruption policies are highly interdependent.
Results in the fight against corruption depend on both.

The system for fighting corruption in the Republic of Macedonia

was set up with the enactment of corruption legislation in 2002.

The 2005 judiciary reforms further strengthened the system.

The established system seemed to yield results. According to the
Transparency International corruption perception index, the Republic
of Macedonia made substantial progress: ranked 105 in 2006, the
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country moved to position 84 in 2007, then to 72 in 2008, 71 in 2009, finally
reaching position 62 in 2010.

However, the Bertelsmann Transformation Index states that “corruption in
Macedonia is a serious and widespread problem that affects many aspects of the
social, political and economic life” (BTI Macedonia, 2010: 10). The Freedom House
report of 2009 finds that “improving the independence and the efficiency of the
judiciary remained a major challenge” (Nations in Transit, 2009: 350). The 2009
and 2010 reports of the European Commission note some progress in the anti-
corruption policy, yet they conclude that “corruption remains prevalent in many
areas and continues to be a serious problem” (COM (2010) 660).

The data from the State Commission for the Prevention of Corruption (SCPC)
shows that none of the initiatives in the field of criminal trials raised with the public
prosecutor between 2007 and 2010 has led to a court sentence. Furthermore, while
three large-scale corruption operations were carried out leading to the arrests of
many border policemen, doctors and administrative workers from the Pension Fund,
all of the arrested were acquitted in the court processes. The question arises as to
why anti-corruption cases do not end with a court judgment?

To answer that question, this policy paper first looks at the cooperation between the
SCPC and the judiciary. The second part explains the set-up of the anti-corruption
system and institutions. The third part is an analysis based on interviews with
experts and a public opinion poll conducted in Skopje, the capital of the Republic of
Macedonia. The fourth part offers conclusions and recommendations.

This policy paper highlights the lack of structured cooperation between the SCPC
and the judiciary, namely the public prosecutor. The research finds that the lack
of political will is the main reason for this shortcoming. It seems that political
interference from the executive is impeding the anti-corruption system in the
Republic of Macedonia.

2. THE SYSTEM IN PLACE AND THE IDENTIFICATION OF THE PROBLEM

The Law on the Prevention of Corruption was enacted in 2002 and with it the SCPC
was established. Its role is primary preventive. The anti-corruption commission
gives opinions on laws, monitors the wealth of elected and appointed political
officials and monitors the work of public companies and the state administration.
However, the commission can initiate processes aimed at combating corruption
with relevant institutions (i.e. SCPC can ask the public prosecutor to start a criminal
investigation and raise a trial for cases of corruption). Furthermore, the Law on the
Prevention of Conflicts of Interests enacted in 2007 gave the SCPC competences
over cases of conflict of interests'.

Constitutional reforms were enacted in 2005 in order to strengthen the
independence of the judiciary. In that respect, a Judiciary and a Prosecutor’s
Council were established for the election of judges and prosecutors. The Minister of
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Justice was nominated as a member in both councils, hence the political influence
in both was retained. Over the years, an Academy for Judges and Prosecutors
was established, which improved the quality of human resources. Moreover, an
independent judiciary budget was secured. Organizationally, within the judiciary,
special units were developed for the fight against corruption.

In 2004 a cross-sectoral working group for the fight against corruption was
established. It was coordinated by high-ranking officials from the Ministry of Justice,
and included inter-ministerial officials as well as members from the judiciary

and the SCPC. The working group still exists today, but while the technical level
meetings have intensified, “the high-level political commitment to the monitoring of
the implementation of anti-corruption policies has weakened” (COM (2010) 660: 14).

The fight against corruption for several years seemed to be intensifying. In three
separate cases in 2009, numerous public employees were arrested. The arrests
included border policemen, pay toll employees, doctors and administrative workers
from the Pension Fund. The arrests were followed by a media frenzy and were
widely publicized. Some of the institutions involved in the process, namely the
Ministry of Interior (Mol) aided the publicity of the process. However, the high
media exposure jeopardized the constitutional rights of the arrested in terms of
their presumption of innocence. In some cases, the Mol gathered evidence for the
arrests using surveillance techniques.

On charges from the public prosecutors, mass court processes were started and
many of those arrested were detained for several weeks, and even months. Some
of the cases were sent back to lower courts due to procedural flaws in the first
instance. The renewal of the trials was mainly due to mistakes in the investigative
and evidence-gathering procedures. Others arrested persons were acquitted and
even got positive judgments from the Courts of Human Rights in Strasbourg for
extended detention. In several cases the state was required to pay compensations
to the once alleged perpetrators of corruption.

According to SCPS, between 2007 and 2010, 52 separate initiatives to start criminal
investigation were submitted to the public prosecutor. Among them there is not a
single case where corruption was detected among high-level national politicians. In
twelve cases, the SCPS suspects that public administration officials were involved

in corruption. In thirteen cases, those suspected are heads and employees of public
companies, while local politicians (i.e. mayors) are involved in fifteen cases. In five
cases, employees in the local administration were involved, and multiple actors were
involved in seven cases.

The public prosecutor denied 15% of the initiatives, on the grounds that there is not
enough evidence or that there is no act of corruption. The prosecutor has opened
an investigation in 67% of the cases, while 6% of all of the cases are currently in
trial. There is no information on the status of 12% of the cases. The most surprising
fact is that none of these cases has resulted in a court judgment. Why is this so?
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3. RESEARCH RESULTS AND ANALYSIS

To research the problem, we carried out a public opinion phone poll and additionally
conducted interviews with experts. The phone poll was carried out in Skopje on 374
respondents that were randomly chosen. The sample was stratified on the basis of
the 11 municipalities making up the city of Skopje. The respondents were asked on
a scale from 1 (lowest) to 5 (highest) to judge the work of the government in terms
of the fight against corruption and to give scores for the judiciary and the SCPC.
They were also asked about the motives for the fight against corruption and about
the level of corruption compared to previous years.

The government received a mean score of 2.9, and so did the SCPC. A share of
38.5% of the respondents gave a 1 for the government, while 16% gave a 5, and in
the case of SCPC 18% gave a score of 1 and 11% gave a 5. The judiciary received
a mean score of 2.3, where 32% of the respondents gave a 1 for the judiciary and
only 4.5% gave a 5. These results show that the public considers the judiciary to
be least effective in the fight against corruption, and while many think that the
government is not effective, the results are close to average for the SCPC.

The results presented in Graph 1 show that close to 60% of respondents think that
in the Republic of Macedonia the fight against corruption is politically motivated,
while 31.5% think that it is impartial. Furthermore, 42.8% of the respondents said
that now there is more corruption compared to previous years, while 22.7% said
that there is no significant difference and that the level of corruption remained

the same. In comparison, 30.8% of the respondents said that today there is less
corruption than in the previous years. These results show that for the public in
Skopje, the fight against corruption is not impartial, and that the level of corruption
has not decreased.

Beyond the poll, interviews with 28 experts were conducted. The majority of the
respondents for these interviews, 16 in total, were Members of Parliament from
three parliamentary committees, namely the Legal Committee, the Committee
on the Political System and the EU Affairs Committee. Half of the MPs were from
parties in the government coalition and the other half were from oppositional
parties. Of the other interviewees, seven were experts working on the issue of
corruption, law professors or working in anti-corruption NGOs. The remaining
five were journalists from different media outlets that follow developments in the
judiciary and in corruption cases.

The research team also approached the SCPC to get answers from the members

of the commission, sent the questionnaire to the Ministry of Justice and contacted
several judges and prosecutors. The SCPC provided some data on their work;
however, the members of the SCPC failed to return any answers. The answers
from the Ministry of Justice are pending on their review of our request where the
research project was explained and further information on the Progress institute
was requested. The judges and prosecutors denied answering any of the questions.
One of the main reasons pointed out was fear of reprisal and punishment for the
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answers given. Despite the promises for anonymity, there is a negative experience
from a previous poll conducted by the OSCE in the field of judiciary. The results of
the OSCE poll showed that the judiciary lacks independence and is under systematic
political pressure. Nevertheless, the survey was not followed by adequate reforms,
but instead the Minister of Justice and other high judicial officials publicly denied the
results, and some judges and prosecutors were later downgraded and punished.

The respondents in the expert interviews were asked a series of six questions to
judge the political will and independence of the institutions fighting corruption, as
well as the cooperation between the judiciary and the SCPC. The answers were
given on a 5-point scale where the lowest points, showing negative results, were
mutually exclusive with the highest points, showing positive results. The analysis

of the results shows that there is a high consistency of the answers among the
respondents. Namely the Crombach’s Alpha for the questions measuring the political
will and independence is .852, and for the answers for the cooperation between the
judiciary it is .749.

The mean scores, presented in table 1 of the appendix, show that there is low
political will for fighting corruption in Macedonia and that the judiciary and the
SCPC are under political pressure. The results in table 2 show that there is a lack of
cooperation between the judiciary and the SCPC, while the division of competences
between them is somewhat obscure. 82% of the experts said that the fight against
corruption is not impartial, but politically driven.

The interview with the experts also included a series of qualitative questions. Firstly,
they were asked what the main impediments for the fight against corruption in

the Republic of Macedonia are. Widespread poverty and a deteriorating economic
situation were suggested by some, but most agreed that there is a lack of political
will to seriously and impartially fight corruption. Many noted that the legal
provisions and the capacities of the institutions may always be improved, but what
is substantially missing is a strong political will.

The institutional reforms were judged positively by all. The enactment of anti-
corruption legislation in 2002 and the constitutional reforms strengthening the
judiciary in 2005 set the basis for a strong system for fighting corruption and
further anti-corruption legislation was enacted. However, the practices of that
system today do not match the expectations and the needs for the eradication

of corruption. In that respect, the experts point to two factors as to why anti-
corruption cases fail in courts. On the one hand, some say that the main purpose is
to have a media spectacle, a public performance that would create the impression
that the government is seriously fighting corruption. On the other hand, some say
that the procedural steps for the investigation and preparation of the cases by the
prosecutors are not carried out correctly, and sometimes may even be conducted
unlawfully. With the legal forms and procedures for gathering evidence or detention
not being observed, the cases fail in court.
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Overall, the work of the SCPC was seen as positive, but rather symbolic. The
definition of the SCPC is dubious. It is not a fully preventive unit, as it does not
screen contracts and procurements before they are done. On the other side, it
can start initiatives with other institutions, but it cannot investigate cases or take
offenders to court. Many of the experts criticized the appointment process of the
SCPC members and their status. Because the members are elected in Parliament,
some see political influence in the composition of the SCPC. As the term of

the SCPC is drawing to an end, many fear that the political influence over the
commission is likely to increase. Also, the members are not professionals, which
hampers their dedication to their work.

The current capacities and resources of the commission are rather scarce. The
SCPC depends on the state budget, and earlier in 2010, when the government was
re-balancing the budget the SCPC was practically left without adequate means to
function normally. This decision was redrawn after a strong public reaction of the
newly elected president of the SCPC and after the EU raised concerns. The integrity
of the president of the SCPC is seen as a crucial point. The previous president was
seen as trying to tone down the fight against corruption. At the same time, she
held several other public offices, which raised concerns over a possible conflict

of interests. A big crux in the work of the SCPC is that it does not prioritize the
corruption cases it handles. In that respect, an unlawful appointment of a public
school director in a small rural municipality would be regarded as being equal to
the mismanagement of funds in a big public company or in a national ministry.
Furthermore, the SCPC does not always react to reports from the State Audit Office.
For example, the auditors’ reports in 2009 showed concerns about procurements in
several line ministries (i.e. Ministry of Transport and Telecommunication, Ministry
of Justice, Ministry of Foreign Affairs), but none were examined by the SCPC. The
data from SCPC shows that audit reports were the base for one third of the cases
initiated with the public prosecutor in 2009 and 2010, while external initiatives
were the base for two thirds of the cases. Only one case was raised as an internal
initiative of the SCPC. None of these cases involves high-level political figures, but
instead most dealt with local politicians or public administration officials.

Although MPs from some governing parties disagree, most of the interviewees
consider that the judiciary is under strong political pressure. They point to
politicized practices of election and dismissal of judges and prosecutors in the
respective councils. The views of the experts are best conveyed in the EU’s progress
report, which states that “the Judicial Council and the Council of Public Prosecutors
need to ensure high standards of independence and impartiality of the judiciary in
practice. (...) The role of the Minister of Justice within the Judicial Council raises
serious concerns about the interference of the executive in the work of the judiciary.
(...) The independence of the judiciary remains a matter of serious concern affecting
the determination to combat corruption” (COM (2010) 660: 13-15).
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The cooperation between the SCPC and the judiciary lacks a clear structure. The
SCPC can only initiate cases with the public prosecutor; and the latter usually depends
on the Mol to gather evidence, sometimes using special investigative measures.
Experts are skeptical that investigative measures will be transferred to the public
prosecutor. It would effectively mean losing political control over the process. At

the same time, the EU report states that “the role of the Ministry of the Interior

in authorizing the use of interceptions is not in line with EU standards and raises
concerns about undue political interference” (COM (2010) 660: 14). In general then,
the efficiency of the fight against corruption fully depends on political factors.

4. CONCLUSIONS AND RECOMMENDATIONS

A lack of political will and political interference in the processes seem to be the
main factors hindering the fight against corruption in Macedonia. The fight against
corruption seems to be politically motivated. The dominant goal is to influence

the public perception rather than to actually eradicate corruption. The structural
cooperation between the main anti-corruption unit, the SCPC, and the judiciary is
lacking. The SCPC does not have the competence to start trials, while the public
prosecutor does not have the competence to investigate the alleged cases of
corruption. None of the processes initiated and submitted to the public prosecutors
by the SCPC since 2007 have been concluded; none of them involved high political
figures. Instead, they were focused on alleged corruption at the lower levels of the
pyramid of power.

WHAT CAN BE DONE ABOUT IT?

Option 1: No change. Essentially, since this is a “no-option”, the current problems
with corruption are likely to remain. Furthermore, political influence is likely to
increase as the mandate of the current SCPC members is drawing to a close and
new members will again be elected in Parliament.

Option 2: Cutting political power and institutional upgrading. This option mostly
depends on the political will of the executive. More specifically, the Minister of
Justice would withdraw from the Judicial and Prosecutor’s Councils and the Mol
would transfer investigative competences to the Public Prosecutor. The SCPC would
mainly have competences to screen public procurement and public appointments.
More investments would be made in the capacities and resources of the SCPC and
the Prosecutor’s Office, and the budget of the SCPC would not be changed if the
state budget is re-balanced.

Option 3: New system, new competences. The role and competences of the
SCPC are redefined. The members of the SCPC are fully professionalized. The
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SCPC no longer deals with the mere prevention of corruption, but instead has the
competences to investigate and start trials for cases of corruption. In that respect,
the SCPC would very closely cooperate with the Public Prosecutor’s Office, or it

is integrated within the Public Prosecutor’s Office. To a large, extent the model
resembles the Croatian USKOK model for fighting corruption and organized crime.

APPENDIX
Table 1. Political will and institutional independence for fighting corruption
in Macedonia

1 2 3 4 5
The government The government is fully
instigates corruption dedicated to the fights

against corruption

Mean score 2.17
The fight against The fight against
corruption is politically corruption is impartial
driven
Mean score 1.8
The judiciary is under The judiciary functions
political pressure independently
Mean score 1.5
The anti-corruption The anti-corruption
commission is under commission functions
political pressure independently
Mean score 2.3

Crombah’s Alpha .852

Table 2. The cooperation between the judiciary and the anti-corruption

commission
1 2 3 4 5
It is a disaster It is fantastic
Mean score 1.9
There is overlap and There is clear division of
competition competences
Mean score 2.7

Crombah’s Alpha .749
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Graph 1. Public opinion on the motives for fighting corruption
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PE3UME

BopbaTa npoTvB KOpynuwWja € eAeH OA rNaBHUTE eNEMEHTH BO MMM/EMeHTauujaTa
Ha BJlafleeHEeT0o Ha NpaBoTo BO MakenoHWja. Bo nocneaHnTe HEKONKY roANHM,
crnopef nHAeKkcoT Ha Transparency International, MakegoHuja nma HanpaeeHO
3HauMUTENEeH Hanpesok Bo 6bopbaTa npoTue Kopynuujata. Ho, cnopes EBponckaTa
YHuja, a u cnopep u3BewTanTe Ha Freedom House un Bertelsmann Transformation
Index, kopynuujaTta e LOMMHAHTHa Npeyka 3a BlajeereTo Ha NpaBoTo U 3a
feMoKpaTu3aumjaTta Ha ApxasaTa. M nokpaj HanpesoKoT MHOTY 0f NOCOYEHUTe
C/lyyau 3a Kopynuuja HemMaa COOLBETHa CyAcka 3aBpluHuua. OBOj TpyA HyAu
0AroBOp, 30LWTO € Toa Taka?

Tpy&oT ro ucrtpaxysa cuctemMoT 3a 6opba NpoTMB Kopynumujata B0 MakeaoHuja,
MoTOYHO copaboTkaTa Mery [lpaBHaTa KOMUCKja 3a CrpeyyBatbe Ha Kopynuuja
(AKCK) n cyactBoTo. AHanu3aTa ce 3aCHOBa Ha MHTEPBjya CO eKCcrepTcKaTa jaBHOCT
(Ha np. npaTenunum Bo CobpaHneTo Ha PM, yHMBep3uTETCKM Npodecopu, eKCnepTy
0[, HEBTAAMHU OpraHM3auuy U HoBUHapw). Bo TPyAoT ce NpUIOXKeHN 1 pesynTtaTute
0/ aHKeTa Ha jaBHOTO MUCnewe 3a bopbaTa NpoTMB KopynumjaTa, CnpoBeseHa BO
Ckonje. AHanm3aTa nNocovyBa Ha HeaocTaTouuTe u cnaboctuTe BO copaboTkaTa
mery OKCK u cyacteoTo. He nocton cTpykTypHa copaboTtka mery KCK v cyacTsoTo,
MOTOYHO jaBHOTO 06BMHMTENCTBO. Cnopes UCTPaXyBakEeTo, OBa € nocneanua

Ha HeAoCTaToOKOT 04 NonnTMyYKa Bonja. Ce YnMHM AeKka NOAUTUYKOTO MeLake 04
M3BpLUHaTa BACT ro nonpeyvyBa cucTemoT 3a 6opba npotue Kopynumjata. Hekonky
MOXHM MOA06pYyBakba Ce MOCOYEHM BO 3aK/Y4YOKOT Ha TPYAOT.
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» BOOK REVIEW:

THE LAW
BY CLAUDE FREDERIC
BASTIAT (1801-1850)

author: Bojan Bogevski

1. WHAT IS THE LAW?

The meaning of the legal maxim “rule of law” represents common
knowledge nowadays. But, the question on which this legal phrase
depends is what law itself is! The logical mind concludes that when
law in its essence is actually anti-law, then the essence of the “rule
of law” makes no sense at all. Precisely around this thesis rotates
one of the best written essays of the famous classical liberal theorist,
political economist and member of the French Parliament, Frédéric
Bastiat (1801-1850).

The interest that exists about his magnum opus, especially in the
USA and among the political heirs of the classical liberals, the
libertarians, is immense and with reason. It was after WWII that the
Americans reprinted The Law as a conservative liberal manifesto
against the collectivistic ideas that were growing in popularity

at that time. In the period between 1950 and 1970, after being
republished by the Foundation of Economic Education, The Law was
sold in 500000 copies'. Therefore, I believe Frédéric Bastiat is an
intellectual who deserves “resurrection” in Macedonia as well. For
those who are interested, its e-version is available for download at
the site of the Ludwig von Misses Institute?.

! George H. Nash, The Conservative Intellectual Movement in America since 1945, New York, Basic
Books, 1976, chap. 1.

2 http://mises.org/books/thelaw.pdf
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Thus, about The Law...Bastiat opens his essay with a strong statement that leaves
the reader confused:

The law perverted...The law, I say, not only diverted from its proper purpose but
made to follow one entirely contrary... Instead of checking crime, the law itself is
guilty of the evils it is supposed to punish!?

Inspired by the social circumstances of his time, Bastiat tendentiously begins his
essay with a strong statement. He felt bound to draw the attention of his fellows,
because he believed that a menacing “spectre is haunting Europe”. As today, the
threat was that the law was becoming a magic lamp that fulfils at least three
wishes of those who possess it. The Law represents a serious intellectual effort to
expose this self-annihilating tendency in legal development. According to him, this
inclination leads to the self-destruction of law. Bastiat calls the twisting of law as a
social category a legal plunder. He uses this term in “its scientific acceptance - as
expressing the idea opposite to that of property™ (theft) no matter if the plunder is
organized by a gang or by the state apparatus. Hence, the perversion of the law is
what the author is trying to contest in his essay.

Building from the ground up - from the origins of peoples’ rights - he uses the
theory of natural law® as a tool to explain the spirit of the laws. “We hold from God
the gift that contains all others™ (he refers to our lives and our bodies) says the
author, and sets forth the fundamental rights that are an inherent pre-condition for
the existence of the law itself:

Life, liberty and property do not exist because men have made laws. On the
contrary, it was the fact that life, liberty and property existed beforehand that
caused man to make laws in the first place...These are the three basic requirements
of life, and the preservation of any one of them is completely dependent upon the
preservation of the other two.”

But, still, the question remains: what is law? What is the purpose of law and what

is the source of its power? Where are its natural limits? Bastiat is very clear in
answering these questions. Using deductive reasoning, i.e. using the previously
acknowledged inalienable human rights, especially human freedom, he concludes
that law is nothing more and nothing less than “organization of the natural right

of lawful defense.” It represents a collective organization created to protect the
immanent rights and freedoms of the individual and it draws its power from the
right of the people to protect themselves, their freedom, their life and their property
from external threats. The crucial point of The Law is that Bastiat, in this logical

3 Bastiat, Frederic: The Law, Ludwig von Misses Institute, Alabama, 2007, p. 1.
4 TIbid, p. 17.

5 See on the following, Kambovski, Vlado: lpupogHo-npaBHaTa cylwTHa Ha OCHOBHUTE YOBEKOBY CI0604M M NpaBa,
EBporickuTe CTaHaapAu 3a YOBEKOBMTE 1paBa M HUBHATa MMIIEMEHTaLM]a BO MPaBHUOT CUCTEM Ha Peny6avka MakesoHuja,
Knura IV, MAHY, Ckonje, 2009, p. 47-71.

6 Bastiat, The Law, p. 1.
7 Ibid, p. 2.
8 Ibid, p.3.
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definition, exhausts the essence of the law, i.e. exhausts its purpose and its limited
sphere of action. No one can put it in more remarkably accurate terms than he
himself did; therefore, this is his idea in extenso:

Since an individual cannot lawfully use force against the person, liberty, or property
of another individual, then the common force for the same reason-cannot lawfully
be used to destroy the person, liberty, or property of individuals or groups. Such a
perversion of force would be, contrary to our premise. Force has been given to us to
defend our own individual rights. Who will dare to say that force has been given to
us to destroy the equal rights of our brothers? Since no individual acting separately
can lawfully use force to destroy the rights of others, does it not logically follow
that the same principle also applies to the common force that is nothing more than
the organized combination of the individual force? If this is true, then nothing can
be more evident than this: The law is the organization of the natural right of lawful
defense.’

Indeed, Bastiat's essay presents a serious attempt to limit the law to its proper
domain. And, in my opinion, this is what he actually had accomplished. At least,
theoretically, he nailed the power and the law to the foundations of individuality.
To put it simply, the power and the law cannot be used for anything more than
what the individual can use as power of his own. Thus, he thinks that every other
function of the law becomes contradictory to itself and we have “legal plunder, and
complete perversion of the law™°.

The Law can be divided in three main parts and all of them are intertwined in one
great essay. As I had explained thus far, in the first part he speaks about the law
and what its basic aim is. In this part, at the beginning of the essay, Bastiat not
only grasps the essentiality of the law perfectly, but he also goes one step further.
He provides us with solutions, but only after he illustrates the dire effects of the
historical and social development of our legal systems. I shall draw the attention of
the reader to the fact that these warnings are as relevant today as they were the
day he declared them. When the law becomes a tool for legal plunder everyone will
want to be the legislator or, at least, to influence (this is known today as “lobbying”)
the lawmakers to pass a law on their behalf. The final outcome of such activities
would be the eternal struggle of each individual against everyone else and the

law will represent a most dangerous weapon. In this struggle, the individuals will
forget the difference between justice and injustice; they will mix the moral and the
immoral; they will lose the highest ideal of a civilized society - political freedom.
From this day on, “legislation will never be guided by any principles of justice, but
only by brute political force.”!

Reading his monumental work, we get the feeling that Bastiat was writing for our
times. In a period when the call for security, equality of chances, “social” justice and
democracy are the main political themes, liberty quietly and inconspicuously fades

% Ibid, p. 3.
10 1bid, p. 3.
11 1bid, foreword by Thomas Di Lorenzo.
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away from our political life! Still, Bastiat was an optimist who provides us through
his wit and joyful satire with the possible solutions. The solution is to “restrict the
law” and thereby break the citizens’ social antagonisms. Now, everyone will have
an equal interest in the law and that would mean equal protection of our liberty,
property and life. And we can ask nothing more. He adds:

See whether the law takes from some persons that which belongs to them, to give
to others what does not belong to them. See whether the law performs, for the
profit of one citizen, and, to the injury of others, an act that this citizen cannot
perform without committing a crime. Abolish this law without delay; it is not merely
an iniquity-it is a fertile source of iniquities, for it invites reprisals; and if you do not
take care, the exceptional case will extend, multiply, and become systematic.*?

This is Bastiat’s advice to begin with. Starting from here, he exclaims: “[stop] “the
fighting around the door of the Legislative Palace”.

2. THE BATTLE AGAINST THE SOCIALISTS

Why did Frédéric Bastiat feel the need to express his views about this issue? Why
did he write The Law? Wasn't it enough to establish the justification of lex, rex?*3
Bastiat knew that it was not enough. He and his France were surrounded by
socialist intrusions that were trying to occupy the law. This was the main reason
that inspired Bastiat to write this remarkable essay. Guided by the ideal of freedom
(which is usual for the classical liberals, but uncommon for modern liberals) and
theological natural law, his critique of socialism represents a logical, legal and
moral attack on their views. Especially since, according to Bastiat, their views of
economic rights (regulation, subsidies, progressive taxes, minimal wage, etc) were
simply “legal plunder”. He saw contradictions in their claims. The law is a collective
organization of justice supported by the government monopoly of power. Therefore,
Bastiat showed that justice demands the following:

Excluding the idea of using law (force) to organize any human activity whatever,
whether it be labour, charity, agriculture, commerce, industry, education, art, or
religion. How, in fact, can we imagine force encroaching upon the liberty of citizens
without infringing upon justice, and so acting against its proper aim?*

The aforementioned quotation clearly shows the inconsistency Bastiat saw in the
socialist claims. You cannot use might against right! If the purpose of the law is to
defend the natural freedom of the citizens, then every extension outside this sphere
would constitute a violation of one’s freedom, individuality and property. Socialists
try to combine something that is not possible to combine. Either we will have liberty
and equality before the law, or we would be plundered by our own creation. In his
correspondence with Lamartine (Bastiat’s fellow citizen), Lamartine objected to
Bastiat’s political programme. Supposedly, it was not really liberal because Bastiat

12 1bid, p. 14.
13 awis King”.
14 1bid, p. 16.
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stops at liberty; Lamartine includes also the ideal of fraternity. In his style, Bastiat
replied:

The second half of your program will destroy the first! In fact, it is impossible for
me to separate the word fraternity from the word voluntary. I cannot possibly
understand how fraternity can be legally enforced without liberty being legally
destroyed, and thus justice being legally trampled underfoot.*

It is important to underline that Bastiat wasn’t against the socialist ideas per se. He
only “disputes their right to impose them upon us through the medium of the law,
that is, by force and by public taxes™se.

The pages that follow and to the very end, the author continues to demolish every
socialist idea they wanted to establish as law. His “socialist wish to play God” is one
of the most original critiques that deserve to be mention. Bastiat observed that
socialists of his time “look upon people as raw materials to be formed into social
combinations™” and with this statement he anticipates all future tyrants and despots
in the world who would try to remake the world in their image, whether that image
would be communist, fascist, that of the “glorious union” or “global democracy”.
Bastiat was convinced that socialist proposals would not reach their ends, and more
importantly, they were the mortal enemies of liberty who obliterated the “rule of
law.” This is the main reason why the refutation of their proposals represents such a
major section of The Law.

For this member of the French Parliament, the social planners were different and
many, but the plan was the same: enforced conformity. They saw themselves
as potters and they looked down on their people as clay. Thus, Frédéric Bastiat
dramatically reacts against this fatal deceit:

Oh, sublime writers! Please remember sometimes this clay, this sand, and this
manure which you so arbitrarily dispose of, are men! They are your equals! They
are intelligent and free human beings like yourselves! As you have, they too have
received from God the faculty to observe, to plan ahead, to think, and to judge for
themselves!t®

3. THE HIGHEST POLITICAL END - FREEDOM!

The Law presents another monumental work in the defensive line of freedom. In
the last pages of the essay, Bastiat explains again, with his clear disposition, that
the law is only a mechanism for preserving the political freedom that is in line with
our natural rights. The freedom of every citizen in a society is the rational limit of
the law, which is an organized defense of the pre-existing rights to life, property
and freedom. “The essence of the law is freedom; the law is freedom as an idea”
(Hegel).

15 1bid, p. 17.
16 1bid, p. 46.
17 1bid, p.

18 1bid, p. 35.
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The reason I have decided to review this essay is my belief that today, just like in
Bastiat's period, we perceive the law as a lobbying instrument for our own moral or
financial benefit. Moreover, in the Republic of Macedonia, many of the academics
and young scholars are socialist romanticists. Thus, The Law is an excellent start for
everyone who is interested in the political philosophy and the philosophy of law that
represents a great example of the refutation of socialist fallacies and the fallacies

of many others who view the law as a lobbying instrument. Maybe the style of the
author would be simplistic to some and the consequences of his ideas somewhat
radical, but I see nothing wrong or radical in freedom. Besides, I am quite convinced
that it is “God’s gift” to be able to write about complicated subjects and at the same
time to be so easily comprehensible. Many intellectuals before and after Bastiat
have written about the meaning of law, but rare are the ones who combine the

law and liberty so logically and clearly that everyone could understand their point.
Perhaps, it is this feature that irritated Karl Marx so much that he called him “the
shallowest and therefore the most successful representative of the apologetics

of vulgar economy.”® But, while Marx’s works produced a whole industry of
interpreters of what Marx really meant, the greatest contribution of The Law is “that
it took the discourse out of the ivory tower and made ideas on liberty so clear that
even unlettered can understand them and statists cannot obfuscate them."?

In the end, I would like to point out only one minor remark. Although Bastiat clearly
shows the origin of rights and the reasonable hierarchical order - God, individual,
government, law - still, his theological view of the natural law?! is not very popular
among intellectuals and academics. But this is an isolated case that does not injure
the theory which presents the foundation of his work.?

19 Karl Marx, Kapital, Belgrade: Prosveta. Foreword, 2™ edition, p. 22.
20 Frédéric Bastiat, The Law, The Foundation for Economic Education, 1998. Foreword by Walter Williams.

2L For another view on natural law as a rational conception see Rothbard, Murray, The Ethics of Liberty, New York University,
1998, 2002.

22 T would like to express my gratitude to Despotovska Ana for proofreading this text.

PE3NME

PeTKOCT e AeHec Hekoj Aa He ja pa3bupa eceHumjaTa Ha NpaBHaTa MakCcMMa
,BlaZieere Ha nNpaBoTo“. Ho, NpalareTo 04 Koe 3aBWCKU ,BfIalEEHETO HA NPaBoTo"
e wTo e lpaBoTo! iuckycujata 3a NpaBoOTO Kako OMLUTECTBEHA KaTeropuja (Lo

e u WTo Tpeba Aa buge) e eaHa Of HAjUHTPUraHTHUTE BO MOJIMTUYKO-TNPaBHaTa
dunozoduja 1 ke NpeTcTaByBa TEMA Ha Koja Ke ce 0CBPHE TEKCTOT LUTO CleayBa.
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3a Taa uen, u3bpas fa Hanuwam peLeH3uja Ha efeH of Hajno3HaTuTe MOAUTUYKM
eceun Ha oBaa TeMa, [IpasoTto op ®penepvik bactujat. Hanuwax Bo 1850 roavHa
0BOj Mmagnum opus e BOH-BPEMEHCKW; HeroBaTta BaXHOCT € NoAefHaKBO 3HavajHa
¥ 33 AeHelwHuTe nnbepanHo-AeMOKpaTCKM YpeayBaka Kako WTo 6una Hekoral
3a HOBOMeYeHuTe AemokpaTuu. MNpallareto Koe ro o4roBapa oBa peMeK-Aeno of
BactujaT e: Kako Aa 3Haew Kora npaBoTO € HeMpaBefHO WK Kora Co34aBayvoT Ha
MpaBOTO CTaHyBa HEroBs rnpekplunTen? M BeAHall CTaHyBa jacHO 04 CaMOTO npallame
[leKa Kora npaBoTo € BO CYLUTUHA He-rpaso, Torall cMucniaTa Ha ,B/lialeeHeTo

Ha NpaBoTO" HeMa cMucna. ,lpaBoTo" e OANNYEH ecej 3a cekoj /bybuTen Ha
nonutnukata cnobojapcka MUcna Koja e BpexaHa BO BNafeereTo Ha NpaBoTo, HO
CaMo aKo NpaBOTO KOe BJlaZlee € M1paBesHo.

PeueH3wnjaTa Ke 6uae noaeneHa Bo TpU Aena, a BO CEKOj Aen nocebHo Ke ce
OCBpHaM Ha TpUTE HajBaXXHU Nekuuu Kou bactujaT HM rv npeHecysa. HajnpeuH,

Ke ro nmpukaxam CTaBoT Ha bactujaT 3a ynorata v cyluTMHaTa Ha NpaBoTO BO €4HO
[EMOKPATCKO W LMBUAM3MPAHO OMTECTBO. [10T0a, Ke ro npukaxam ,MpaBoTo” Kako
[,eN10 UCMOJSTHETO CO KOHTPa-0AroBOPY Ha MpaBHUTE CTaBOBM Ha COLMjannCTUTE BO
TOj MEPUOA, KOM HUTY Masiky He Ce pa3nnkyBaaT Of AeHewWwHuTe. Bo TpeTnoT aen ke
Ce 0CBpHaM HakpaTKo Ha HajBa)kHaTa Mopaka LITO Joara o4 0Ba Zeso, a Toa e Aeka
MpaBOTO € CaMo anaTtka 3a 06e3beayBakbe Ha YOBEKOBaTa €10604a - HULLTO MOBEKE.
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» MOJIMTUYKATA
OArN0BOPHOCT 3A
BOCIMOCTABYBAIE HA
E®PUKACHO BNAAEEE
HA MPABOTO

aBTop: AHapej lamecku

,CTparelkara kombuHauuja ... e HewwoBa pamHoTexa (ekBninbpuym)
aKo HUTY efieH Urpay Hema HaMmepa Aa ja CMeHu HeroBata cTparervja
BO C/lyyaj ako ApyruTe urpaym He ja MeHyBaaT HMBHATa COMNCTBeHa™

MoropHWOB LMTAT Ke ro CPETHETE BO 6POjHU TPYAOBM Of efHa
MYNTUANCLMMAMHAPHA, HO MPELM3HO MaTeMaTykn obpaboTeHa v
perynvpaHa HayyHa obnact, HapeyeHa Teopuja Ha urpu. ®eHomeHoT
no3HaT Bo Teopuja Ha urpuTe Kako Helosa pamHoTexa?, e
KOHLIENT Ha pelleHWe Ha urpa npeanoxeH oa Llon ®opbec Hely,
Wrpa Bo KOja yyecTByBaaT ABa WM noBeke urpaun. Cekoj urpay ce
MpeTrnocTaByBa AeKa rv 3Hae paMHOTEXHWUTE CTpaTernn Ha Apyrute
Urpayn, v HUTy efeH urpay Hema HUWTO Aa Aobne co MeHyBarbe

Ha CBOjaTa CTpaTervja ako v [oAeKa ApyruTe urpauun ru yysaat
CBOMTE CTpaTernn HecCMeHeTW. [1aBHoO, BO BaKBUTE CUTyaLUK Ha
NocToere Ha HelwoBa pamHoTeXa, NOTPebHa €, UK Harna npomeHa
Ha CeBaXXeUKMUTe Mpasu/ia Ha urpata Koja e aHanusupaHa, um
HaZBOPELLHO, ,Hedep" Yenkare BO pecypcuTe KoU urpadnte ri

1 Rasmusen, Eric, ,Games and Information, Third Edition: An Introduction to Game Theory*, Blackwell
Publishers, 2001, cTp. 51 (npeBoa: [lamecku).

2 TepMuHoT ynoTpebeH Bo CTpaHckaTa nuTepatypa e Nash equilibrium, wTo kaj Hac 61 MOXeno Aa
ce npeeze 6yKBanHO CO TEPMUHOT ,eKBUAMEPUYM®, KOj 3@ Hekom 61 3Byyen ,noHayuHo“. Co ornes
Ha Toa Jleka MMaMe cocema CooABeTeH 360p 3a NOTPEGHNOT TEPMUH, Ce OANYYMB Aa ro ynoTpebam
360poT ,paMHOTEXA".
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noceayBsaart (@ Kou ce BaxHMW 3a nobeayBarbe BO KOHKpeTHaTa urpa), kako Tue

6v Mopane fa ja cMeHaT cBojaTa CTpaTeruja 3a Aa ce npucnocobar Ha HoBUTE
yCnoBwW Kou HacTaHane. OBaa HayuHa 061acT, Mako Hocu MOXebu HECPEKHO MMe
Koe MOXe fa UMNAMLMpa HeECEPMO3HOCT, € NOCBETEHA Ha aHaNNTUYKO MOAENpare
Ha CTpaTeruu Ha ,Mrpa“ Bo cnydaj Ha KOHMAMKT Ha nHTepecu. Kako u ga e,
CMOMHYyBareTOo Ha HelloBaTa pamHoTexa Tpeba Aa NoTTMKHE pa3paboTka Ha
BAKBWOT KOHUENT, U Aa ce 3abenexar HEKOJKY C/TNYHU aHanornm co HewoBaTa
paMHOTEXa 04 BUCTUHCKMOT, MaTepMjaneH XWUBOT.

A npuMepw 04 BUCTUHCKMOT XMBOT ce 6e36pojHu: eaeH /byboBeH nap ce Benw

[ileka e Bo HelloBa pamMHoTeXa ako IMYHOCTa A ro nMouuTyBa AOroBOPEeHMOT
€KCKJTY3UBUTET, 3Haejkn AeKka 1 IMYHOCTa b ro npaBu UCTOTO - @ NCTOTO BaXu K

3a SimyHocTa b, Koja ja uMa npensua ,CcTpaTerujata“ Ha nMyHocTa A; Apyr npumep
Ce repMaHCKuTe 1 aHrnCKUTe BOojHMUM BO MpBaTa CBETCKA BOjHa, Kora, no 40Jiro
BOjyBatbe, BEKe He MyKane efHu Ha Apyru;® UCTO Taka, Meryce6HOTO HykneapHo
HeyHuwTyBarwe Ha CCCP n CAl BO HajeLKnTe NEPUOAN Ha CTYAEeHaTa BOjHa

€ BaKBa paMHOTexa; U Cekako, CernpucyTeH AeHeLLeH npuMep e nonuTukarta.
Hajuecto 3abenexyBame Aeka CNpOTUCTaBEHUTE CTPaHW M1 BneyaT CBOUTE MOTe3n
Ha nosmMTMYKaTa LWaxoscka Tabna BO 04HOC Ha JOrOBOPEHUTE MpaBsiia Ha urpa, Kow
BaXaT 3a cuTe. Tue WTO He MM nouuTyBaaT, b1BaaT Ka3HeTU 3a TaKBMOT ekcuec. Ha
npuMep, Ce LoAeKa HaTNPEBAPOT Ce OABMBA Ha LMBUMM3MPAHO HUBO, CUTE Ce ApXaT
[0 UcTaTa cTpaTernja — HaTnpesap CO UMBWUAU3MPaHW CpeacTBa. Bo npBnoT MOMeHT
Kora HeKoj ke ce 0CyAu Aa KOPWUCTW NorpaHu 360p0BY UK ApYr HELO3BOMEH HAYMH
Ha urpa, Toa 0TBOpa NPOCTOP U TUe 04 CNPOTMBHMOT Tabop Aa ro cTropaTt UCTOTO,
Taka epeKTMBHO CMMHYBajKu ja UrpaTta Ha MOHWUCKO HUBO.

ToKMy 3a NocnefHMOT COMHAT NpuMep Ke cTaHe 360p BO 0BOj TEKCT. Ke ce nocrtasu
rnpallare, Kako 0Ba C& e NMoBP3aHO CO BMIAIEEHETO Ha NPaBOTO. 3a [1a Ce OAroBOpU
Toa npallakbe, NOTPEBHO € MOTCEKAaHe KOH MECTOTO Ha MOMUTMKATa BO COBPEMEHOTO,
[EMOKPATCKO OMLWTECTBO. ,[10IMTUYKUTE KOHTPOBEP3WU CE YWITE eAeH NIOAEH U3BOP
Ha CMTyauMn Ko CoapxaT KOHMAMKTW Ha uHTepecu. Bo 4OAATOK Ha TELUKOTUMTE Ha
€KOHOMCKMTE 1 BOeHMTEe npobaemun BO OAHOC Ha NOWO-AedUHMPaHUTE AOMEHN Ha
akumja, 3HaeMe Aeka TyKa MMa 3HavyajHa HeoLpefeHOCT 3a pe3ynTaToT, Harpaaara,
(dyHKUMjaTa Aypy BO NO3HAT AOMEH Ha MOXHW akuuun. OBa € ... NpeKyounrnesHo

BO MOMWTMKATA, Kaje WTOo, Ha NpUMep, Nopa3oT Ha eAeH KaHAMAAT NoHeKoraLll

ce npunuwysa (...) Ha eaHa peyeHunLa o4 CTOTULMTE LUTO TOj MM M3roBOPUI BO
KamnamaTta“.*

3 BCylHOCT, noHeKoralll Aypu v c1 oafane Ha rocTv 3a NpasHUUM KOW 1 Clasene 1 AseTe cTpaHi (BOXMK, UTH.), Noz
npeKyTeH [OroBop /ieka HUKOj HeMa Aa nyka Ha ApYrioT cé fojeka v BTOPUOT He Myka, UCTO Taka. Hekoralu pacTojaHueTo
Mery HUB BUNO TOMIKY Masno LTO, ako cakane, MoXene BeAHAll Aa Ce YHWLITAT, MeryToa, 3aeAHUYKMOT ¥ ABOCTPaH A0roBop
3a HeHanararbe (MM CTpaTeruja Ha urpa) He ro 403BonyBan oBa. Cekako, reHepanuTe He 61 Gune 3aA0BONHN KOra HUBHUTE
BOjHMLM, MecTo Aa ce ybuBaar, cv nujaT kade v NywwaT uurapy 3aefHo, na BOjHULMTE, UCTO Taka NpeKyTHO, Ce A0roBopune
0/} BpEMe Ha BpeMe, BO NPpasHo, Aa nykaaT 1 Aa GpnaT MUHM, KOIKY Aa He CTaHaT COMHUTENHU. Ma Aypu U, Kora Hekoj Ke ja
HapyLuen BakBaTa paMHOTEXa CO TOa LUTO, Ha MPUMEP, Ke MyKHeN KOH BOjHULMTE Of CMPOTMBHMOT Tabop a He BO MpasHo, ce
CcnyyyBano Toj Aa A0TpYa M Aa ce npasaa Aeka Toa buo Cy4ajHo M Aeka He cakaaT HeroBuTe Aa ce pacTypu MUpoT!

Luce, R. Duncan v Raiffa, Howard, ,Games and Decisions: Introduction and Critical Survey“, Dover Publications Inc., 1989,
cTp. 9 (npesoa: flamecku).
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EnHa oa rnaBHMTE DYHKLMM Ha NOAWTMKaTa € CMpOTUCTaBYyBakbe Ha UAEM

W CTpaTernu 3a NOCTUIHyBake OAPEAEHM OMWTECTBEHU Lienu, Ko (Ke) ce
cnposeaysaat 04 BOCTAHOBEHUTE MHCTUTYUUWN Ha CUCTEMOT. A eflHa oA Tue uenun
KOH Koja (Tpeba fa cakaaT ga) ce CTpemaT CuTe LMBMAU3MPAHM ONWITECTBA, €
e(h1KaCcHOTO Bllajeere Ha nNpasoTo. LLTo He e BOONWTO YyAHO, CO Or/led Ha Toa
LITO B/lAZIEEHETO Ha NPaBOTO M (YHKLMOHMPAHETO Ha OMITECTBOTO Ce MeryCcebHo
LIENTIOCHO 3aBWCHM, N HedYHKLMOHUparbe Ha 61no Koe, Hen3bexHo Npean3BrKyBa
HeraTWBHW nocneavum (pacnag, AekajeHuumja) kaj apyroto. Og apyra cTpaHa,
edUKaCHOTO Blajeere Ha NpaBoTo HEM3BEXHO NOBEKYBa APYrY AaneKyCexHH
NO3UTUBHM MOCNEANLM, Kako Ha NpUMep, 3rofieMeHa ekoHoMcKa 6narococtojba
WnK 3ronemMeHa foBep6a BO MHCTUTYLMUTE Ha CUCTEMOT, KOM BaxaT 3a ancoiyTHO
CWTE CNOEBM Ha OMLUTECTBOTO. BnageereTo Ha NpaBoTo € CPLe Ha OnWTECTBEHNOT
opraHu3am - Mopa Aa ro “Ma, a Kora Beke e Taka, nogobpo Aa paboTu Kako WTo
Tpeba. OTTyKa, 04 UCKITyYNTENTHA BAXHOCT € MMarbeTO MOSIMTUYKA BOJTja M Hacoka
KOH OCTBapyBae Ha OBaa OMLITECTBEHa Len. M TokMy Tyka e 04roBOpoT Ha norope
NOCTaBEHOTO MpaLlakbe.

PasnukaTta Mery OnwTecTBa BO ,TpaH3nLMja“ (KoM, Kako HaLIEeTo, Ce YEeCTo BO
CTarHallMja Ha cBojaTa eKOHOMCKa, HayyHa 1 rparaHcka 6narococrojéa) u
OMLITECTBA CO M3rpajeHa AeMoKpaTCcKa CTPYKTypa € BO CTpaTeruunTe Ha urpa
“36paHu Of NMOMUTUUYKWTE NPOTUBHULIM BO MeryCebHUOT HaTMpeBap ¥ BO OTCYCTBOTO
Ha fJanekyceXxHa BM3uja 3a NOCTUTHyBare Ha NoTpebHWUTe onwTecTBeHn Lenu. Bo
TPaH3ULMOHNTE ONWTECTBA NONUTUYKMTE UrPayy YECTO UrpaaT HEUNCTO, KOPUCTE]KM
CTpaTervn Ha urpa Kou HensbexHo noBaeKkyBaaT CIMYHN MU UCTU CTpaTeruu
(Ka3Ha) 04 HMBHWUTE NPOTMBHWLM, U Ce CO3AaBa OAPeAEeH MOMEHT Ha HeuucTa urpa
Ce A0/eKa TakBOTO MerycebHO NpeBupatbe U KpLUEeHE Ha NpaBuiaTa He NoyHe aa
M rylwmn HuM camuTe. Toraw noyHyBaaT Aa Ce JoroBapaat 3a Hosw, dhep npasuna
Ha urpaTa KoM Ke BaaT 3a CWUTe, W OBME HOBM NpaBunia Ce NounTyBaaT 3a KpaTko
BpeMe - YecTo 61BaaT CBOEBOJIHO MPEKPLUEHN 04 Pa3NMYHK Urpayn, LWUTO NOTErHyBa
Ka3Ha OA HWBHWTE NPOTMBHMLM, LUTO HOCU A0 MOBTOPHW pacnpasu OKOMY mpaswiaTa
Ha urpa, ad infinitum et ad absurdum (oBa jacHo ce npefoyn Ha eaHa HeoAaMHelHa
cuMynaumja Ha NoAnTUUKK NPeroBopu, opraHusnpara og ®oHaaunjata ,KoHpas
AneHayep“ n MIHCTUTYTOT 3a MeryHapoaHo obpa3osaHue ,CIVIC*). OTTyKa, jacHo

Ce rnepa feka 3a ja MoxaT Aa ce BOCMOCTaBaT faneKyCexHu cTpaTerum 3a
0CTBapyBatbe Ha NoTpebHUTe onLTeCTBEHM Lenw (Kako LWTo e eMKacHOTO U
LIe/IOCHO BNlafieerbe Ha NMpaBoTO), HEOMXOAHO W eCeHUMjanHo e NOANTUYKUTE
CTPYKTYPU M OMOHEHTY [a Ce CaMOAMCLMNIMHMPaAT Aa He MM KpLuaT npasunaTa

Ha urpa. Bnpoyem, camata EBponcka YHuja Kako CBOj HajBaXXeH KpUTEpPUYM npu
aHanM3MpareTo Ha HanpeaoKoT Ha ApXaBUTe-KaHAMAATKM 3a Ble3 BO YHujaTa, ro
3eMa NoUTUYKMOT KpuTepuym® (nako EY e npBeHCTBEHO eKOHOMCKa YHuja!), WwTo
Ka)KyBa [LOBOJHO 3a eceHlnjanHaTa BaXHOCT Ha UCMOIHYBaHETO Ha 0BOj KPUTEPUYM
3a 34paBoTO PYHKLUMOHMPaHe Ha CeKOe COBPEMEHO AEMOKPATCKO OMWTECTBO.

MpalwarbeTo 30WTO Ha NOAUTUYKUTE CyHjeKTu TelwKo UM OAM fa ce npedpnat
KOH MOBMCOKO (,MOLMBMAN3MPAHO®) HUBO Ha HATMPEBap Kora BeKe Ke BnesaT Bo

5 http://www.eurotreaties.com/maastrichteu.pdf, Treaty on the European Union, 7.2.1992; npesemMeH Ha 9.7.2008.
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,MarvyHMoT Kpyr* (Ke ce CrywWwTaT Ha MOHMCKO HMBO), CE KpUEe BO MHOTY eHOCTaBeH
OArOBOp: UrPameTo Ha cTpaTternjaTa ,Mu/0 3a Aparo*® e HajedukacHaTa cTpaTeruja
Ha Mrpa BO C/ly4aj Ha KOH(IMKT Ha MHTEPECK, M TOKMY BAaKBMOT HaUuH Ha urpa ru
APXW CUTE MOMUTUYKKM Urpayun BO UCTaTa Kawa“. Bo aHanusunpaweTto Ha Mmrparta’
HapeyeHa 3aTBopeHnyka annema’, npeanoxeHa oa A. Takep (A. W. Tucker), e
HajaeHo AeKa HajycnelHaTa CTpaTervja e TokMy oBaa, ,M10 3a gparo” (,Muno 3a
aparo gobu Bo npocek 504,5 noeHn: 84 npoueHTU oA HawaTa ckana og 600, Toa e
nobap pesyntat’;® nHaky oBa 610 HajaobpMOT pe3ynTaT BO CMMynaumjaTa o4 cute
ctpateruu). BoegHo 6mno HajaeHo feka ,406poHamepHuTE” (hUHUTE)® CTpaTerum
ce Hajycnewxun v gobusaaT HajMHOry NoeHW. Ha KoMnjyTepckuTe cumynaumm
n3BeseHn oa Pobept Akcenpog, npu kou objaBun 6aparbe A0 HayyHaTa jaBHOCT

[a My MpuAOHecaT cTpaTeruv 3a oBaa urpa, 1 npu Kou npumun 14 (v gogan egHa
CBOja), OTKpUA Aeka ,04 15-Te cTpaTernmn Ko Bnerne Bo HaTnpesapoT, 8 bune
[obpoHamepHU. 3HauYMTENHO, 8-Te CTpaTerMmn Co HajMHOry NOEHN ce ucTuTe Tue 8
nobpoHamMepHu cTpaTteruu, octaHatuTe 7 3/106HM CTpaTerMm 3aocTaHyBaa A40CTa 3a4
HuB. OcTaHaTuTe f06pyu cTpaTernn Aobuja Manky nocnabu pesyntaty, 4o6uBajku
BO npocek Mery 83,4 1 78,6 npoLeHTU. IMa ronema pasnvka Mery 0BOj pe3ynTaT u
66,8 npoueHT nocturHati oa Mpaackamn (Graaskamp), HajycnelHaTta o4 cuTe 3/u
cTpatermn. Marneaa aocta ybenysauku feka fo6poHaMepHUTE MOMUM NOCTUrHYBaaT
nobpum pesyntatv Bo oBaa mrpa“.t

Mako He ce noTpebHM MaTeMaTUMUKK UCTpaXyBatba 1 CUMyMaLmMmK Aa ce yBUAW Aeka
nocTanyBatbeTo (,MrpareTo”) Ha MUH HAUYMH M CO MerycebHO MoYUTYBaHE € Aaneky
MOMNPOAYKTUBHO Of efieH CEOMLT MOMEHT Ha 3/I0HAaMepHM MOCTanku 1 310ynoTpeba,
cenak, OTPe3HyBayKu € fa Ce NnornesHaT BakBUTE UCTpaxyBakba KoM Ce MoaapXKaHu
CO HENPUKOCHOBEHA MaTeMaTU4Ka U aHATUTUYKa NT0rMKa KOja He TPN HNKaKBU
nonemmkun n gemaroruja. Co ornes Ha Toa Aeka ,MUI0 3a Aparo” e ctparternja Koja
HajBepojaTHO Ke NPOAOMIXM Aa Ce KOPUCTU 04 MONUTUYKUTE Cy6jexkTH, NnoTpebHo

€ HMBHUTE MerycebHM KOMyHMKaLmWja U HaTnpeBap Aa Ce NMOAUIHaT Ha MOBMCOKO,

6 Bo aHrmmcknoT jasuk e mosHaTta kako Tit for tat. Jac 3enoB cnoboaa Aa ja npeBeAaM co HajbNMCKMOT CUHOHWM KOj MOXEB Aa
ro Hajaam (,Muno 3a Aparo*), MeryToa ocTaBaM Aa ce Hajae MocooABETEH MPEBOA Koj NoBeKe 61 oAroBapan Ha uaejaTa Ha
oBaa cTpaTteruja.

~

MpaBunata Ha urpata ce cneaxuse: [lBajla OCOMHUYEHM Ce 3eMEHN BO MPUTBOP U Ce OfAeNeH!. JaBHUOT 06BUHUTEN

€ CUrypeH Jieka TUe ce BUHOBHM 33 HeKOj KOHKPETEH 3110CTOp, HO HeMa NpUroAeH Aokas 3a Aa v ocyav 1 ABajuata Ha
cynerve. Toj NpefoyyBa 10 CEKOj OCOMHUYEH JieKa CeKoj 04 HWUB UMa /B anTepHaTMBM: Aa ro NpusHae 3710CTOPOT 3a Koj
nonuunjaTa e curypHa Aeka ro CTopun(e), am Aa He ro npusHae. Ako Bajuata He npu3Haar, Toraw 06BMHUTENOT KaxyBa
Aeka Ke v TyXu 33 HeKou Manu Aena ... Kako HeneranHo nocedyBatbe Ha Opyxje, v ABajuata Ke 4o6ujaT Mana kasHa; ako u
ABajuaTta npusHaar, ke 6uAaT CyAeHu, Ho (0BBMHMTENOT; AOA. HA LMT.) Ke mpenopaya noMana of HajTelkata kasHa; Ho ako
€/leH Npu3Hae a APYruoT He, Torall Toj LWTO NpuU3Han ke A0bue OnecHeT TPETMaH 3a AaBatbe Ha A0KasW Ha Apxasata, AoAeKa
LpyruoT Ke ja Ao6ue MakcuManHaTa kasHa“; Luce v Raiffa, ,Games and Decisions: Introduction and Critical Survey, ctp. 95
(npeBoa: fameckn).

Dawkins, Richard, ,The Selfish Gene (30th Anniversary Edition reprinted), Oxford University Press, 2009, ctp. 212 (npeBoa:
[Nameckn).

Noa ,A06pa“ u Ao6poHamMepHa“ cTpaTernja Tyka ce MUCIM Ha HejauHaTa KapakTepucTuka Aa He buze ,3n06Ha/nowa’,

TyKy Aa 6buae ,uHa‘. Bo uutat oa [lokuHc: ,Hajno3HaTtaTa kateropuja koja Akcenpog ja npenosHasa e ,A06poHamMepHa/u*
(dwnHa/w; 06j. Ha umT. op [ameckn). [lobpoHamepHa cTpaTervja e AeduHMpaHa Kako TakBa Koja HMKOrall NpBa He o0TCTanysa
HeraTBHO (He e 3no6Ha, defect Bo opurnHanot; [lamecku). Muno 3a Aparo e Tako npuMep. Taa e cnocobHa 3a HeraTMBHO
OTCTanyBate, HO caMo BO camooabpaHa (retaliation Bo opwr.; [lameckn)‘; Ibidem.

10 1hidem (npeBoa: [lameckn).

©

©
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MOUMBUAN3NPAHO HWBO. Urpajku huUHO eaHN KOH APYri, Ke NOCTUrHaT noBeke
npekynoTpebHu nocneanum:

1. Ke ja enuMMHMpaaT noTpebata GECKOHEUHO Aa Ce AoroBapaaT okoy npasuiaTa
Ha Mrpa v Ke 0BO3MOXAT [a Ce NOCBETAT TME 3allTeeHN PECYPCH 3@ aHraXMaH
0KOMy iaNneKy no3HayajHu OnTECTBEHMN Lienu;

2. Co nmocTaByBaHETO Ha HelwoBaTa paMHOTEXA Ha NOBMCOKO HMBO, K& CE Hamanar
HecurypHocTall 1 pU3MKOT NpW HOCEHETO 0AJYKU, CO WITO Ke CE HaManw
CTEMEHOT Ha CTPaB!2 Npy CaMOTO HOCEHE Ha TUE OAIYKU; OBa KE OBO3MOXM
yCBOjyBatbe eEKTUBHM M LIENUCXOAHM CTPATErMM KOW Ke MOMOrHaT, HE CaMo Ha
MNPOCEKOT 0 rparaHnTe, TyKy M Ha TWe WTOo Bune u3bpaHu o4 HUB Aa rv BoaarT.
OZAHOCHO, Kako LUTO CMOMHaB MOrope, Ke MOMOrHaT Ha ancoslyTHO CUTE CNI0EBM Ha
OMWTECTBOTO;

3. OBa cekako ke foHece [0 NofobpyBate Ha paboTarta U HanpeaoKoT Ha
CEBKYMHATa OMLITECTBEHA jaBHOCT, @ 0COBEHO HayyHaTa, MHAYCTPUCKATa
Y KpeaTuBHaTa, KoM Ke ja NoAurHaT Co34aBaykarta CMoCOBHOCT Ha HaLleTo
OMLITECTBO AaseKy Haj ceraliHaTa cocTojba;

4. Ke ce 3ronemu nepuenuujaTa Ha MOAUTUYKATE UrPayU 3a HUBHUTE MerfycebHU
noTpebu, Npu LTO Ke MOXaT 3@ HUB OTBOPEHO Aa pPa3roBapaat 1 Aa ro
A0roBapaaT HUBHOTO OCTBApYBatbe;

5. AKO 61 ce 0CTBapu/ BakoB MOMEHT Ha OMWTECTBEHO Pa3MUC/YBatbe U pPasBoj,
TO@ CEKaKo Ke MOMOrHe W 3a No6p30 1 MOKBANUTETHO 3a40BOJYBakbE Ha
KpuTepuymuTe Ha EBponckata YHuja 3a Bnafeerbe Ha NpaBoTo W, CeKako,
NONUTUYKMTE KPUTEPUYMM (CO OF/Ie Ha TOa LWITO CME ancypAHO AONro BpeMe
3eMja-KkaHAmaaT 6e3 oApeAeH AaTyM 3a NPeroBopu).

OTTyKa, BepyBaM JeKa jacHo NpefoynB AeKa OArOBOPHOCTA 3a W3NEryBatbe 04
CTaTyc-KBO COCTOj6aTa Bo Koja ce Haorame (ONWTO OMLITECTBEHA, @ 0COBEHO

Ha BNafieereTo Ha NPaBOTO) € FNaBHO MOMUTUYKA. M MonpaBarbeTo Ha BakBaTa
coctojba Mopa Aa Cce 0[1B1Ba NpeKy pedopMa Ha HAUMHOT Ha OHECYBathe Ha
NONUTUYKMTE CYBjEKTU BO HALLETO OMLUTECTBO. THe, KAaKo LUTO € HaBeAEHO NOrope,
MOpaaT Aa ce CaMOAMCLMMANHMPAAT M Aa ro 3rofieMaT AoCTPenoT Ha CBojaTa
OCTBapyBauKa Bu3Mja, NofaneKky Of CEKOJAHEBHW AEMarolKu nofeMmsnparba, 4o
DaNeKyCexXHW MO3UTUBHM MPOMEHN KOW Ke BIKjaaT NO3UTMBHO W Ha HUB CaMuTe.

LMHTYUTUBHO, Npob1eMoT Ha KOHMAKKT Ha MHTEPEC, 3a CEKOj y4YeCHUK, e npobieM Ha
MHAMBUAYANHO HOCEHE 04/1yKa NOA BAWjaHUe Ha MeLLaBKHa 04 pU3nK 1 HECUTYPHOCT,
HECMIYpHOCTa Koja [l0ara 0ff HEroBOTO HE3HAEHE LUTO ApYruTe Ke Hanpasat:.!

1 HecurypHoCT ako koja 6110 aKuuja Ui CUTe MMaaT Kako CBOja KOHCEKBEHLA 361p Ha MOXHI OfpedeH! Pe3ynTaTh, Ho
Kaje BepojaTHOCTUTE Ha OBWe pe3yNTaTh ce LIeNOCHO Heno3HaTh Unn Aypu He ce Hu 3HavajHu'; Luce u Raiffa, ,Games and
Decisions: Introduction and Critical Survey*, ctp. 13 (npeBoa: [lamecku).

12 yure Yapnc [lapsuH ja npeno3Hasa 6nokupaykata dyHKUWja Ha CTPaBOT, Koja MOXe ia Ce MPUMEHM 1 BO ApYruTe Cyyau
Ha cTpas 04 1360p unn oanyka: ,PyHKUMjaTa Ha CTPaBOT € Aa ro anapMmpa 1 Mobunnusnpa opraHU3MoT 3a cpesba co
Ha/BOpeLUHa onacHocT. MpemManky CTpas AaBa CynyAa OABaXHOCT, @ IPeMHOry CTpaB para naHuka. CaMo oHue kou Ke ce
0ApXaT MOXaT Aa M npeHecaT CBOMTE aAanTUBHU 0COBMHM Ha cneaHuTe reHepaumu.”; apsuH, Yapnc, JMckaxysare Ha
eMoLMK Kaj NyreTo 1 xuBoTHUTE®, 1872,

13 |uce  Raiffa, ,Games and Decisions: Introduction and Critical Survey*, ctp. 14.
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ABSTRACT

Given the obvious and ominous indecisiveness towards a thorough implementation
of the rule of law in the Republic of Macedonia and the region and, hence, the
significantly slower acquirement of the key democratic, humane and economic
values and the market, this text explores various reasons and strategies for
improving the situation. The insidious and often blatant disregard of the law brings
about a whole “culture” in the same manner, where individuals and organizations
constantly break the rules of political communication for their short-termed personal
benefit. Political opponents are stuck into a vicious circle where they are unable

to lift the level of political communication to a higher, more civilized level, and are
blocked in their working out the rules of agreement in repetitio. This brings about
a situation where no real progress is made and antagonistic struggles keep the
economical and intellectual advancement suspended and reaching no significant
goals. Moreover, it creates a loop where policy-builders who should improve the
application of the law cannot do so, as they are in the same situation while trying
to pass such bettering policies which, in turn, continues to drown the society’s
momentum in the lawless and disorganized climate. This makes the acceptance of
the improvement of laws and policies significantly more difficult ad infinitum. This
momentum must be immediately interrupted if the societies’ stability and progress
are to acquire the desired applicable characteristics.

110 nonutuyka mucna 6p. 32



// CURRENT

» PREVENTING TORTURE

IN MACEDONIA

author: Velimir Delovski

PROHIBITION OF TORTURE

Torture and other cruel, inhuman or degrading treatment are
considered to be among the most brutal assaults on human dignity
and as such are prohibited by the international community.! Since
the adoption of the Universal Declaration of Human Rights (UDHR),
this prohibition has been repeatedly reaffirmed in numerous
national, regional and international instruments.? The prohibition
of torture and other ill-treatment is absolute which means that
neither torture nor any other form of ill-treatment can ever be
justified. Furthermore, this prohibition has non-derogable character
which means that no exceptions, including armed conflict, public
emergency, terrorism or threats to national security are permitted
under international law. At the same time, it is regarded to be

a norm of customary international law which is binding on all
states, regardless of whether they have ratified any human rights
instruments.

This jus cogens norm was codified with the adoption of the United
Nations Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT) as a major international
instrument dealing with this complex issue.3 It provides a solid

! For ease of reading, ‘other ill-treatment’ will be used in this article when referring to cruel, inhuman

or degrading treatment or punishment.

See Universal Declaration of Human Rights, UN Doc. GA Res. 217A (III), UN Doc. A/810, Article 5,
10 December 1948; the UN Convention against Torture, 10 December 1984; the UN Convention on
the Rights of the Child, Articles 37 and 39, 20 November 1989; the American Convention on Human
Rights, Article 5, 22 November 1969; the Inter-American Convention to Prevent and Punish Torture,
9 December 1985; the European Convention for the Protection of Human Rights and Fundamental
Freedoms, Article 3, 4 November 1950; the Final Act of Helsinki of 1975, Principle VII, 1 August
1975; the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment, 26 November 1987, along with Protocols I and II, 4 November 1993; and the African
Charter on Human and Peoples’ Rights, Article 5, 26 June 1981.

Macedonia has acceded to CAT on 12 December 1994.

~
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legal framework to combat and prevent torture and other ill-treatment by imposing
several interconnected obligations upon the States parties to prohibit, prosecute
and punish torture and adopt several measures in this respect.* In view of ensuring
an effective implementation of its provisions, CAT provides for the establishment of
the Committee against Torture with the task of supervising the implementation of
the Convention by means of state reports, individual and interstate complaints as
well as by means of an inquiry procedure.

As a result of the difficulties in the enforcement at national level, but also as a result
of the success of the preventive visits carried out by the regional mechanisms,
primarily the European Committee for the Prevention of Torture (CPT) which was
set up with the European Convention for the Prevention of Torture and Inhuman

or Degrading Treatment or Punishment of 1987, it was necessary to strengthen

the existing system of combating torture at universal level. The outcome of

these efforts was the Optional Protocol to the CAT (OPCAT or the Protocol)® of 18
December 2002. With its adoption, a new, pragmatic and proactive approach to the
prevention of torture has been promoted.

This paper examines the most essential elements of the concept of prevention
of torture under the OPCAT and analyses the current developments regarding
the creation of an appropriate framework for eradicating torture in Macedonia in
compliance with the standards embodied in this instrument.

THE CONCEPT OF PREVENTION OF TORTURE UNDER THE OPCAT

The OPCAT aims to prevent torture and other ill-treatment by establishing a system
in which regular visits to all places of detention within the jurisdiction and control
of States Parties are undertaken and, on the basis of these visits, recommendations
on improving domestic prevention measures are submitted to the authorities of the
States Parties.’

There are several reasons to consider it as an innovative, sui generis treaty within
the UN human rights system.

First of all, unlike other optional protocols to human rights treaties, the OPCAT is
viewed as an operational treaty rather than a standard-setting instrument. Unlike

4 Torture and other ill-treatment are absolutely prohibited under international law and states should reflect this international
prohibition in their constitutions and/or legislation. In accordance with the provisions of the CAT, torture should be made a
crime under domestic criminal law and offences should be punished by appropriate penalties. Moreover, evidence gathered
via torture or other ill-treatment should be inadmissible in legal proceedings sincethis would negate one of the main reasons
that such abuses are committed. (More: CAT, Articles 2, 10, 11 and 16; and CAT, General Comment No 2, Implementation of
article 2 by States Parties, UN Doc. CAT/C/GC/2, 24 January 2008.)

CETS no.126, opened for signature 26 November 1987, entry into force 1 February 1989.

Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, UN
Doc. A/RES/57/199, 18 December 2002.

Actually, this concept was first envisaged by Jean-Jacques Gauthier, a banker and philanthropist from Geneva, who borrowed
it from the International Committee of the Red Cross (ICRC) in the 1970s. For a long time, the states were reluctant to
accept this revolutionary idea as it was believed that it would strongly interfere with the holy principle of State sovereignty
to empower an international body, without asking explicit authorisation by the government concerned, to inspect prisons,
police lock-ups, psychiatric institutions, military and other detention facilities.

o wu
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individual complaints and state reporting mechanism, the OPCAT introduces a
practical and complementary element to the preventive framework set out under
the CAT. The requirement for States Parties to the CAT to include visits to places of
detention has been emphasised by the CAT in its interpretation of Articles 2 and as
a result, any State that has ratified the CAT can and should ratify the OPCAT.®

Second, rather than reacting once violations have occurred, it pays special attention
to the aspect of prevention. The Committee which was set up under CAT undertakes
inquiry procedure under Article 20 only in exceptional circumstances, if there are
well-founded allegations that torture is being systematically practised. In contrast,
the Subcommittee on the Prevention of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (SPT or the Subcommittee) which is an expert
body established by the OPCAT, undertakes preventive visits on a regular basis.’
Moreover, these visits are in principle unannounced and there is no need for further
permission to be given for a visit by the authorities of the state concerned.

Third, the OPCAT establishes a system for complementary international and national
efforts. In addition to the visiting powers of the SPT, it also requires States Parties
to establish or designate National Preventive Mechanisms (NPMs) based on a set of
criteria elaborated within the provisions of the OPCAT. Apart from the operational
function (i.e. to carry out in-country missions and monitor places of detention), SPT
preventive mandate also incorporates an advisory function (i.e. to provide advice on
issues relating to NPMs and on domestic preventive measures generally).

Fourth, rather than public condemnation of violations that have already been
committed, the OPCAT emphasizes cooperation and constructive dialogue with
States Parties. In this context, it establishes a triangular relationship between

the OPCAT bodies (the SPT and NPMs) and the States Parties.This relationship
includes a set of mutual powers and obligations. While the SPT and NPMs have the
power to conduct visits to places of detention and to propose recommendations

to the States Parties, the latter are supposed to allow visits by the SPT and NPMs,
to facilitate direct contact between the SPT and NPMs as well as to consider the
recommendations of the OPCAT bodies. The idea is not to carry out a fact-finding
and investigative visits which will be dealing with individual cases of torture;
instead, the patterns of conduct shall be examined in an impartial and objective way
in order to identify the root causes which might lead to torture or ill-treatment and
take appropriate measures to prevent torture from taking place.®

8 If a State has signed the CAT, it can also sign the OPCAT, but it cannot ratify the OPCAT until it has ratified the CAT.
So far 67 States have signed the OPCAT and 57 of them are States Parties to the Protocol. Updated information on
the status of ratification is available at: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-9-
b&chapter=4&lang=en

% The Subcommittee was established in February 2007 when the first 10 experts to serve as members were elected by States
Parties. Following the 50th ratification of the OPCAT, the SPT increased to 25 members who will commence their term in
January 2011, making it the largest UN human rights treaty body.

10« the Subcommittee on Prevention shall be guided by the principles of confidentiality, impartiality, non-selectivity,
universality and objectivity.” (OPCAT, Article 2, paragraph. 3)
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MONITORING PLACES OF DEPRIVATION OF LIBERTY

The new approach of monitoring the places of detention is driven by the fact that
persons deprived of their liberty (i.e. detainees) are most at risk of being subjected
to torture and other ill-treatment. It is believed that places of detention are, by
definition, closed to the outside world and therefore making them an object of
independent, external scrutiny is the only way to put an end to the violations which
might occur there.

According to the broad definition of the term ‘place of detention’*! not only

prisons and police stations, but also pre-trial detention facilities, orphanages and
correctional centres for juveniles, places of administrative detention, security

force stations, detention centres for migrants and asylum-seekers, transit zones in
airports, checkpoints in border zones, psychiatric institutions, and social care homes
might be in the focus of the preventive visits.!? The scope of the mandate of the
SPT and NPMs also extends to unofficial and secret places of detention, as well as to
institutions which are run by private entities.

In addition to the practice of monitoring, a range of procedural safeguards should
be established for persons deprived of their liberty. For example, they should

be granted unlimited access to legal aid and basic health care. Furthermore,
procedures and rules should be regularly reviewed, and reformed if necessary.
Proper implementation also implies that all officials involved in deprivation of
liberty should receive appropriate training and that any breach will not be tolerated
and will be appropriately sanctioned. When analyzing the situation in prisons and
police stations, special attention shall be put to the compliance of states with the
fundamental principles of separation between women and men, children and adults,
convicted and remand prisoners, as well as to the conditions of detention of persons
belonging to some of the vulnerable groups (women and children in conflict with
the law; foreigners, migrants, refugees, internally displaced persons and asylum
seekers; persons with disabilities and mental health problems; persons belonging to
particular ethnic or religious groups, etc.).

Carrying out preventive visits to the penitentiaries requires proper preparation and
gathering relevant information. In order to arrive at objective findings, a thorough
assessment shall be made regarding all aspects of conditions of detention and the
administration of detention including 1) physical conditions in the premises in terms
of number of prisoners, issue of overcrowding, furnishing, sanitation, hygiene and
distribution of food; 2) detention regime and activities such as relations between the
inmates and the correctional officers, existence of inter-prisoner violence, access to
facilities for physical exercises, opportunities for occupation or vocational training;
3) procedures for custody registration, exercise of disciplinary measures and solitary
confinement; 4) material and other conditions of the staff, etc.

11 OpCAT, Article 4.

12Although it goes beyond the definition of the deprivation of liberty, some NPMs have included into their mandate preventive
visits to homes of elderly.
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LEGISLATIVE AND INSTITUTIONAL FRAMEWORK FOR THE PREVENTION OF
TORTURE IN MACEDONIA

Macedonia signed the OPCAT on 1 September 2006 and ratified it on 13 February
2009.

Establishing a legislative framework that prohibits and prevents torture and other
ill-treatment is the foundation element of any preventive strategy. The Macedonian
Constitution contains, inter alia, the following human rights provisions: right to

life (Article 10); right to physical and moral integrity and prohibition of torture and
other form of inhuman or degrading treatment and punishment; right to liberty
(Article 12), accompanied by certain procedural guarantees, including right to
access to lawyer and limitation of the length of the pre-trial detention (Article

12) and presumption of innocence (Article 13).%3 These fundamental principles,
along with the right to a fair trial are further elaborated in the Law on Criminal
Procedure.*

With regard to the police, the Law on Police imposes obligations upon police officers
to exercise their duty in a humane manner, as well as to respect the dignity and the
human rights and fundamental freedoms of each citizen.*> Procedures conducted

by the police are prescribed in detail in order to prevent any form of police
misconduct.'® Unfortunately this law does not provide for any possibility of external
monitoring. Moreover, with the amendments to the Law on Criminal Procedure, a
new model has been designed in a manner which enables an independent control
by the Public Prosecutor’s Office of the work of the police, from the moment of
discovering the committed crime to the filing of charges and thereafter.'’

The Directorate for the Enforcement of Sanctions, established with the Law on the
Enforcement of Sanctions of 2006,'® is an organ linked to the Ministry of Justice
which has the responsibility to ensure provision of conditions of detention which are
in compliance with the international standards in this field,'® provides for minimum
rights of the detainees and organizes appropriate training programs for the staff
employed with the penitentiary system.? Its powers are limited to the penitentiaries
and do not apply to psychiatric hospitals (Bardovci near Skopje, Demir Hisar,
Negorci and Demir Kapija), police stations and several other institutions

13Constitution of the Republic of Macedonia, Official Gazette of the Republic of Macedonia No.52, 22 November 1991.

14 aw on Criminal Procedure, Official Gazette of the Republic of Macedonia no. 15/97, 3 February 1997. The right to a fair trial
is laid down in Article 4.

15 aw on Police, Official Gazette of the Republic of Macedonia no. 114, 3 November 2006, Article 32

16For instance, see articles 80, 81, 83, 84, 85, 91 which limit the use of force by police officers only to exceptional
circumstances prescribed by the law.

7 aw Amending the Law on Criminal Procedure, Official Gazette of the Republic of Macedonia no. 74, 22 October 2004.

18| aw on the Enforcement of Sanctions, Official Gazette of the Republic of Macedonia no. 2/2006, 9 January 2006 and Law
Amending the Law on the Enforcement of Sanctions, Official Gazette of the Republic of Macedonia no. 57, 26 April 2010

1n this regard, of significant relevance are the UN Standard Minimum Rules for the Treatment of Prisoners adopted by the
First UN Congress on the Prevention of Crime and the Treatment of Offenders held at Geneva in 1955, and approved by the
Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977.

2gee the Program for training and education of the employees of the penitentiary and correctional institutions and
educational correctional institutions adopted by the Directorate for the Enforcement of Sanctions on 24 November 2008.
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which might fall under the scope of the definition of places of detention.?! The
Directorate has adopted several regulations which do stipulate precise rules on the
administration of detention and lay down high standards in this area.?> However,

it provides only for administrative management and inspection over the prison
facilities and their installations.?

Another organ vested with the power to carry out periodic visits to the prisons

is the State Commission on the Enforcement of Sanctions, composed of judges,
independent experts coming from various relevant fields, as well as public servants
of the respective ministries.?*

In addition, the capacities of the Sector for Internal Control and Professional
Standards within the Ministry of Internal Affairs to deal with individual cases of
torture and ill-treatment have been enhanced.?

Nevertheless, Macedonia as a State Party to OPCAT is expected to create an NPM
institution in accordance with Article 17 of the Protocol.?® This was also underlined in
the latest Concluding Observations of the UN Committee against Torture of 2008.%

There are various modalities which might come into play, such as designation of
one or several bodies, including new specialised bodies, existing human rights
commissions, ombudsperson’s offices and parliamentary commissions.

The following notification has been made upon the ratification of the OPCAT: “In
accordance with Article 17 of the Protocol, the Republic of Macedonia declares that
the Ombudsman of the Republic of Macedonia is designated as a national preventive
mechanism for the prevention of torture at the domestic level.

The non-governmental organizations registered in the Republic of Macedonia

2The penitentiary system in Macedonia consists of a network of closed, semi-open and open penitentiary correctional
institutions, including prisons in Idrizovo near Skopje (with its department in Veles), Kumanovo (with its department in
Kriva Palanka), Stip, Strumica, Gevgelija, Prilep, Bitola, Tetovo, Struga and Ohrid, Skopje remand prison and the educational
correctional institution for juveniles in Tetovo. According to the database established by the King's College in London, total
prison population stands at 2,235 (as of 1.9.2008) which, when compared to the official capacity of the prison system of
2,005 indicates overcrowding (occupancy level is estimated at 111.5%). 16.9% of all prisoners are pre-trial detainees, 2.3%
are women, 1.4% juveniles and 3.6% foreigners. (Available at: http://www.kcl.ac.uk/depsta/law/research/icps/worldbrief/
wpb_country.php?country=153).

22For instance, the Guidelines on the types and methods of treatment of the convicted persons of September 2007, the
Rulebook on security in the correctional establishments of 2008 and the Handbook for convicted persons of 2009.

3 Supra note 17, Article 9.
24Supra note 17, Article 82.

25Amnesty International has expressed its concern that “in the absence of an independent oversight mechanism, allegations
of torture and other ill-treatment were subject to internal investigations by the Interior Ministry, which failed to be
independent or impartial.” (More: http://www.thereport.amnesty.org/en/regions/europe-central-asia/macedonia#prison-
conditions)

260ut of 57 States Parties to the Protocol, only 33 of them have designated their NPM.

27+The Committee notes that the Sector for Internal Control and Professional Standards (SICPS) within the Ministry of Interior
is the body mandated to monitor the conduct of the police, but is concerned that an independent and external oversight
mechanism for acts committed by the police is lacking. In this respect, while welcoming the adoption of a law strengthening
the Office of the Ombudsman in 2003, it is concerned that this Office has still limited functions, and that its decisions are
not binding. The State party should intensify its efforts to establish a system of independent and impartial monitoring
to investigate and monitor alleged police misconduct. In this respect, the State party should consider strengthening
and extending the mandate of the Ombudsman, including the capacity to investigate acts committed by police officers.”
(Committee against Torture, Concluding Observations on Macedonia, adopted at its Fortieth session held at Geneva from 28
April - 16 May 2008, CAT/C/MKD/CO/2, 21 May 2008)
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and organizations which have acquired the status of humanitarian organizations
in the Republic of Macedonia, may perform some of the competences of the
national preventive mechanism, in agreement with, and with prior consent of the
Ombudsman of the Republic of Macedonia.”®

For the purpose of implementing the OPCAT, the Law on the Ombudsman has been
amended in order to strengthen its role and its financial independence and create
conditions for the performance of the duty of national preventive mechanism.? The
amendments provide for regular and unannounced visits to places of detention and
unimpeded access to documentation and other information, as well as conversations
with official persons, with apprehended, detained or persons found at the official
premises in an unimpeded manner.®

Even prior to the enactment of the new legislative provisions, the Ombudsman
visited the penitentiary institutions in June and July 2009% in line with the
respective law.*

CONCLUDING REMARKS AND RECOMMENDATIONS

Preventing torture is a difficult task for every state. It requires not only
improvement of the conditions in places of detention, but a comprehensive analysis
of the entire context and elimination of all the circumstances and factors which
might contribute to its likelihood to appear. This also entails deep understanding
and reforms of the criminal justice system and penal system, as well in the
management of penitentiary institutions, etc. It is likely to be expected that those
countries which have general problems with the corruption and organized crime,
inefficient judiciary, developed culture of impunity, failures and shortcomings in
the process of administration of justice in general would also tend to establish
such practices which might imply torture or other forms of human rights violations
committed either by police or other law enforcement officers.

Macedonia has to make more efforts in its combat against torture and impunity for
perpetrators of torture. More importantly, it shall address the root causes of torture

2B pvailable at : http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=1V-9-b&chapter=4&lang=en
Law amending the Law on the Ombudsman, Official Gazette of the Republic of Macedonia no.114, 14 September 2009.

01 April 2010, the Ombudsperson' s Office adopted a Rulebook on the organisation and scope of the work of the
Ombudsman Administrative Office, which confirms the creation of an Organisational Unit for Prevention of Torture. Two
additional documents were adopted which provide further information on the methodology of preventive visits and specify
the powers granted to the Ombudsperson when acting as NPM, including access to all places of detention and their facilities;
access to all relevant information and access to all persons. The documents reaffirm the right to have interviews in private,
with the persons of the Ombudsperson's choice, at the location of his/her choice.

315ee: Information about the respect and protection of the rights of convicted and detained persons, adopted by the
Ombudsman of the Republic of Macedonia in September 2009. Available at: http://www.ombudsman.mk/default.
aspx?cld=1328&Lan=EN

32<The Ombudsman shall follow the situation regarding the respect and protection of the constitutional and legal rights of
individuals in organs, organizations and institutions in which the freedom of movement is limited and especially that of:
detained persons, persons in custody and persons serving a prison sentence or educational correctional measure in the
penitentiary correctional and educational correctional institutions.“ Law on the Ombudsman, Official Gazette of the Republic
of Macedonia no.60, 2003, Article 31

roouHa 8, nekemspu 2010, Ckonje 117



// CURRENT

and other ill-treatment and, thus, build an environment where torture is unlikely to
occur.

Despite the initial steps undertaken in this field, Macedonian NPM is still not fully
operational due to the lack of resources for recruitment of appropriate staff.

Even when designated, its development must be viewed as an on-going process.
Macedonian NPM will face continual challenges in its work. In this regard, active
engagement of all the relevant stakeholders, in particular the domestic civil society
organizations which are dealing with the respective issues shall be encouraged. At
the same time, it should learn from the experiences and best practices developed
by the other NPMs who have already been made operational, but also by both
regional and universal preventive mechanisms (primarily, CPT and SPT). Most
importantly, it shall keep a critical distance from the government when performing
its activities and strive to gain the confidence of the public as a credible institution
which is completely committed to preventing torture and ill-treatment in all places
of detention throughout the country. In the process of its establishment, the
authorities shall take into consideration the specific guarantees and safeguards

in respect of national visiting bodies which are set out in the OPCAT in order to
guarantee the effective and independent functioning of NPMs. Thus, it is going

to be avoided a situation where a country is subjected to criticism regarding the
performance of the NPM s role in the prevention of torture, as it was the case with
the Ombudsman.? It is only by proper exercise of its powers that the Macedonian
NPM will contribute to the effective implementation of OPCAT, but Macedonia

will also demonstrate its commitment to improve permanently the human rights
situation in general and once again reaffirm the importance of the rule of law as an
essential principle by which all national human rights institutions shall be bound.

Key words: torture, prevention, places of detention, deprivation of liberty, Optional Protocol,
Subcommittee on Prevention, preventive visits, monitoring, cooperation, National Preventive
Mechanism (NPM), independence.

33+The Committee welcomes the establishment of the Office of the National Ombudsman, but notes that it is not fully in
accordance with the principles relating to the status of national institutions (Paris Principles), adopted by the General
Assembly in Resolution 48/134 (art. 2). The State party should ensure that the ... Ombudsman... is completely independent
also in terms of funding.” (Human Rights Committee, Concluding Observations on Macedonia, adopted at Ninety-second
session held at New York from 17 March-4 April 2008, CCPR/C/MKD/CO/2, 3 April 2008).
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PE3UME

AnconyTHaTa 3abpaHa Ha TOpTypa COrMacHoO MeryHapoAHOTO NpaBo HAMETHYBa
COOABETHM 06BPCKM 3@ ApxaBuTe KOW MpUCTanuae KOH O4HOCHWUTE pervoHasHu

¥ YHVWBEP3anHW NpaBHW MHCTPYMeHTW. Kako nocneauua Ha HeedukacHocTa

Ha NocTojHUTe MexaHu3Mu 3a 6opba NpoTus TopTypaTta bele npudaTeH HOB
KOHLIEMNT KOj € HacoYeH KOH CnpeyvyBarbe Ha TOpTypaTa U copaboTka co ApxasuTe
BO HACOKa Ha eNMMUHUParbe Ha CUCTEMCKUTE NPa3HUHKM U HEJOPEYEHOCTU KoM
OBOMOXYBaaT Wnu NOTTUKHYBaaT CO3aBake Ha MOBOJHM YCI0BM 3a HEj3MHa nojasa.
®akynTaTMBHMOT NPOTOKON KOH KOHBeHUMjaTa NpoTvB TOPTYpa W APYr BUA Ha
CypOBO, HEYOBEYHO WS MOHMXXYBAYKO NOCTanyBake M Ka3HyBakbe BOCNOCTaByBa
[BOCTONI6EH CUCTEM KOj Ce COCTOM Of MPEeBEHTUBHW MOCETU BO YCTAHOBUTE 3a
nuwysarbe o4 cnoboga of cTpaHa Ha MOTKOMUTETOT 3a CripeyyBare Ha TopTypa

W CPOAHM aKTUBHOCTW Ha T.H. HALMOHANEH NPEBEHTUBEH MEXaHM3aM KOj cekoja
ApXaBa, [OroBOPHa CTpaHa Ha MpoToKoNOoT € A0KHA Aa o BOCMOCTaBM BO
COrNacHoOCT CO MeryHapoAHUTE CTaHAApAW KOW rapaHTMpaaT HeroBa He3aByCHOCT U1
objexkTnBHOCT. M nokpaj yTBpAeHaTta npasHa pamka, Penybnuka MakeaoHuja mopa
[a npe3eMe A0MOSHUTENHN Hanopu 3a OXMBOTBOPYBaHE Ha NMPEBEHTUBHWOT MaHAaT
Ha HapoaHWOT npaBobpaHMTEN Kako HaLMOHaNeH npeBeHTNBEH MexaHu3aM. Co Toa
He caMo LUTO Ke Ce NofobpaT ycioBKTe 3a NPEecToj Ha uuaTa nnwenn o cnobosa
MOCTOjaHO WAV NMPUBPEMEHO CMECTEHM BO YCTaHOBM Of 3aTBOPEH TN (0CyAeHu

¥ NPUTBOPEHM LA BO NOMMLMCKN CTaHULM N Ka3HEHO-NOMPaBHW YCTaHOBM,
WTWUTEHWLM BO BOCMUTHO-NOMNPABHW JOMOBM W YCTAaHOBM 3@ AyLeBHO 601HK

nnua v cn.), TYKy HenocpeaHo Ke ce NpuAoHECe 3a CripedyBakbe Ha TopTypaTa v
3aUBPCTyBame Ha NPUHLMMNOT Ha Bnajeere Ha npaBoTo Bo Penybnnka MakegoHuja.

KnyuHwn 360poBu: TopTypa, cripedyBame, copaboTka, (akynTatuBeH MpoToKo, [loTkommTeT
3a crpeyyBare Ha TOpTypa, yCTaHOBM 3a JinLyBarbe 04 c10604a, MPeBEHTUBHM MOCETH,
HaLMoHaneH NpeBeHTUBEH MEXaHWN3aM, HE3aBUCHOCT.
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» JASUK HA OMPA3A VS.
CNOBOAA HATOBOP BO
NMPABHUTE CUCTEMMU
HACAL UEBPOMNAMU
HEKOU UCKYCTBA BO
JYTOUCTOYHA EBPOIA

aBTop: HeHap XXnsaHoBcku

1. BOBEQ

Hema aemokpaTcKa ApxaBa BO CBETOT, KOja BO CBOjOT yCTaB

T HeMma ofpenbute co Kow ce 3abpaHyBa CeKakoB BMA Ha
AMCKPUMMHALMja W KOja He rapaHTvpa cnoboga Ha Mucnerbe u
u3pasyBare, cnoboaa Ha MeanymuTe 1 3abpaHa Ha LeH3ypaTa.

Cute oBMe oapesndu BO HaLUMOHANHUTE 3aKOHOAABCTBA ce Hasmpaat
Ha HEKOJIKYTE YHUBEP3a/HU U MEIYHApPOAHO YCBOEHM JOKYMEHTH,
KOW Ce OAHecyBaaT Ha Y0BeKOBMTe npasa v cnoboau, Kako u 3a
notpebaTa oa 6opba NpoTMB pacu3MOT, pacHaTa AMCKPUMUHALM]a 1
CeKakoB Apyr BMA AMCKPUMUHAUM}A. Tue ro rapaHTupaaT MpasBoTo Ha
€/10604HO M3pa3yBare U IO CNpeYyBaaT ja3nkoT Ha OMpasa buaejku
TOj ja NOTTUKHYBA, ONpaBAyBa WM BeAnya AMCKPUMUHaLMjaTa Bp3
0CHOBA Ha pacHa, eTHWYKa, NoJiHa, BepcKa, MoAUTUYKa, CTapocHa Uu
HEeKOja Apyra pasnuka.

BO MCTOPUCKM KOHTEKCT, OnpaBAyBareTO Ha cnoboaata Ha roBopoT
0J acnekT Ha ,6aparbe Ha BUCTUHATA" NOTEKHYBa Of yTUAWTapHaTa
dunoszoduja Ha [JoH CtjyapT Munt. Ywte Bo 1644 roguHa,
QHIIMCKMOT NOoeT LIoH MunToH ja Hanuwan ,knacuyHata“ ogbpaHa
Ha cnoboaaTa Ha roBOpoT. HEroBMOT LieHTPaneH apryMeHT e geka

! John Stuart Mill, On Liberty, 1859, Courier Dover Publications, 2002, Mornasje II.
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CaMo CO JonyLiTake Ha cuTe CTpaHu da 36opysaart, (M) u3pasyBame Aypy U Ha
OHME MAEeN KoM MHOTYMMHA M HaoraaT 3a HaBpea/IMBU, MOXEME Aa CTUTHEME A0
BUCTWHaTa.? [IBecTe roAvHu NoAoLHa, aHrnunckunot dunosod LioH Ctjyapt Mun Bo
CBOETO Hajno3HaTo Aeno ,3a ciobogata“ nocounn aAeka 3abpaHaTa UM LUTETU Ha
nyreTo HE3aBWUCHO Aanu 3a6paHETOTO MUCTEHE € TOYHO MKW naxHo. Cropea Mun,
HUe MOXeMe Aa BepyBaMe BO BUCTMHATA Ha MUCIEHETO, CaMO ako € 0TBOPEHO 3a
Aebatupare. CornacHo HeroBaTta ONTMMUCTMYKa Bepba BO OMWTECTBEHWOT NpOrpec,
BUCTWHATa CeKorall Ke ja HaAMWHYBa faraTa, Cé 0feKa € BO3MOXHA ANCKYCH]a.
3aToa, Mun ja nponarvpa 3alTuTaTa Ha roBOpoT C& JoJieKa Toj HE BK/y4yBa
NOTTUKHYBakbe Ha HacMNCTBO.>

Bo noHoBaTa Teopwja, ja3nKoT Ha oMpa3sa ce AedvHMpa Kako Biug Ha roBop Koj ce
yrnoTpebyBa co Hamepa Aa Ce HaBpean UHANBUAYaTa Ha pacHa, ETHUYKA, PEIMIncKa
W Apyra ocHoBa. A, Cnopea YHuBep3aiHaTta AeKaapauuja 3a YOBEKOBM rpasa

oA 1948 roa., cnobogata Ha roBopoT e npaBo Ha ¢10604a Ha U3pasyBarbe Koe

Jja nogpa3bupa v cnobogata 4a ce 3actanyBa O4pPeAEH0 Muciere 6e3 HUKaKBo
BMeLLyBarbe v ga ce bapaat, 4a ce npumMaat 1 Aa ce AaBaat MHpopMaumm 1 uaen o4
cuUTe BUAOBM, HA KOj U Aa e HaumH no caobogeH n3bop.

Cenak, 1 nokpaj onwTo npudaTteHnTe MeryHapoAHW NoBentu, AeKnapaumm u
KOHBEHUMW (TEMENEHMN W Ha NO3UTUBHUTE UCTOPUCKW HAacneacTBa) U HUBHOTO
VMMIEMEHTUPALE BO HALMOHANHUTE 3aKOHOAABCTBA Ha NMOBEKETO ApXaBW, BO
HaykaTta nocTom Wupoka AebaTa U noneMuKka OKOY TOa KOra efieH akT Ha jaBHO
n3pasyBatbe (BepbanHo, HeBepbanHo, MMLWyBaHo, CO CUMB0OAW, FeCTUKYNATUBHO)
Tpeba Aa ce TpeTMpa Kako jasuk Ha oMpasa, a Kora Toa noTrara noj KopnycoT Ha
YCTaBHO ¥ 3aKOHCKM rapaHT1paHuTe npaea Ha cnoboAHo n3pasyBatbe. 3aToa, BO
NpaBHUTE CUCTEMU Ha efHMW ApXaBMW ja3MKOT Ha OMpasa ce TpeTupa NopecTpUKTUBHO,
a BO Apyr npaBeH CMCTEM OAHOCOT e nonnbeapasneH 1 TakBaTa TONEPAHTHOCT ce
TONIKYBa@ KaKO MHAMKATOP 3a CTENEeHOT Ha Pa3Boj Ha MHAMBUAYASHUTE YOBEKOBM
npasa. eHepanHo, rnasHaTa nogenba oau BO ABa NpucTana: 3anagHoeBpPOrCKM u
amepuKaHcku npucTan. 3a NoNecHo Aa ce pasbepe, Ke HaBeAeMe JBa Clydau 04
npakTuKaTa, KapaKTePUCTUYHM 3a ABaTa norneaa.

Bo 1995 roauna, Bo CA[l, 3BeceH AecHMYapcku paanoBoaUTeN U3jaBua BO cBojaTa
eMuncuja feKa KopuCTen LpTexmn CO aMepuKaHCKUoT npetceaaten bua KamHToH v
HeroBaTa conpyra Xuiapy, Kako U LpTexu co deaepanHu noJMLMCKM areHTy 3a Aa
Bexb6a Ha HMB CTpenake CO OFHEHO OpyXje. 3a Hero Toa 6w10 NpaBHO onpaBAaHo.
Bo ucTaTa emMucuja, T0j MM NPeasioXuN Ha CorparaHuTe, Kora Ke ro 6paHat cBojoT
[OM 0f nonuumjata, ,4a rMykaart 4Ba natv BO HUBHOTO Tes0, @ ako Toa He buge
JI0BOJIHO /1@ MyKaaT 1 BO MPEAENOT Ha npenoHnTe®. ako oa kputudapute 6un
OCY[leH 3@ HeYMeCHM W LWOKaHTHW KOMeHTapw, cenak o4 CTpaHa Ha HalumnoHaiHoTo

2 Bugu Kkaj Robert E. Mutch, ,Political Tolerance®, Dissent and Democracy, Special Feature Service 070, # 4A.

3 3akny4okoT e Ha Michel Rosenfeld, Hate Speech in Constitutional Jurisprudence: A Comparative Analysis, Cardozo Law Review
(Vol. 24:4), 2003.
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34pyXeHne Ha Bogutenn Ha paamo talk show emucumjn ja nobwun HarpagaTta 3a
,cnoboaa Ha rosop“ nopaaw ,MckaxaHarta xpabpoct*.*

[JeHoBuse Bo EBponckaTta YHuja e akTyeneH NoYEeTOKOT Ha CYAeHEeTO Ha naepoT

Ha xonaHackaTta aprtujata Ha cnobogata, lepT Bungepc. Toj e 06BMHET 3a Wwuperbe
Ha jasuk Ha oMpas3a Ha eBPOMCKO T/10 M & U3BeAEeH Ha 0OBMHMUTENHA Kyna Mo
06BMHEHME AeKa Npean3BrKyBan aHTUMYCIMMAHCKK YyBCTBa Buaejku ro cnopeaysan
MCNaMmoT €O Haum3MoT u nobapan Bo XonaHauja Aa ce 3abpaHu cBeTaTa KHura
KypaH, koja ja cnopeaun co MajH kamng Ha Xutnep. Nako Bungepc ce bpaHu geka
My € 3arp03eHo MpaBoTO Ha C1060AeH roBOpP M AeKa ro U3pasyBa MUCIEHETO Ha
HajManKy efieH W Mo MUMOH rparaHu, Ha HEro My Ce 3akaHyBa KasHa 3aTBOop Of
eflHa roavHa.

Op oBve NpvMepw jacHo ce rnefa Aeka NpaBHOTO UCKYCTBO Ha EBpona e
MOPECTPUKTMBHO M TOa Ce LO/MKM Ha TpayMaTMyHaTa CKOpeLlHa UCTopuja HU3 Koja
MOMUHAN KOHTUHEHTOT CO X0/10KayCTOT M CUCTEMATCKOTO YHULUTYBarbe Ha Lien eaeH
HapoA. [lobpo no3HaT Ce NONUTUYKKUTE FrOBOPU Ha [ebesic 1 NMOBMKOT 3@ KOHeYHa
npecmetka.®

Of Apyra cTpaHa, MHOry YecTo, aMepMKaHCKOTO NpaBoCyAMe jasuKoT Ha oMpasa ro
ToNnepupa BO UMe Ha PyHAAMeHTaNHOTO YOBEKOBO Npaso 3a cnobosa Ha rosop. U
HMBHOTO 06jacHyBatbe Ce TEME/IM Ha UCTOPUCKOTO UCKYCTBO 6uaejku CALl HacTaHane
nocne BojHaTa 3a He3aBWCHOCT NpoTMB Bennka bpuTaHuja. OBa e BOOUIMBO yLITE BO
MpBnoT amaHamaH Ha YctaBoT Ha CA/ koj ja wtutu cnobopata Ha mn3pasysame. Co
Toa, Bo CA[] Ha roBOpOT Ha OMpasa My Ce [aBa LIMPOKa yCTaBHa 3alWTuTa.

2. AMEPMKAHCKA U EBPOICKA IMEAHA TOYKA

Kako wTto pexkosme BO cnyyajot Ha CAl, npaBHaTa AOKTPUHA 3a perynvparse Ha
cnobonata Ha roBOpoOT € U3HMKHATa 0f TO/KyBaraTta Ha lMpBMOT aMaHAMaH Ha
YcraBoT Ha CALL, koj obe3benyBa aeka ,KOHrpecoT Hema Aa AOHECE 3aKOH... KOj ja
CKpaTtyBa cno6ogata Ha rosopot“.® 3a Mapk pebep TonKyBamaTta ro noTeHuupaat
3HaYerEeTo Ha c10604HNOT FOBOP Kako MHAMBUAYANHO NpaBo, KOe, CINYHO Ha
MpaBOTO Ha COMCTBEHOCT, He MOXe Aa buae NoBpeAeHo, OCBEH ako HE € TECHO
MOBP3aHO CO KpUMUHANHa akTUBHOCT.” EHTOHM KopTec UCTakHyBa AeKa BakBuTe
TONKYBaHa Kaj roBopoT Ha OMpas3a Ce orfnejaaT BO CTaBOBUTE [leKa NopakuTe Ha
oMpasa, netouute u rpaduTUTE €4HOCTABHO Ce NPUMEPU 3a NPAKTUKYBAHETO Ha
YCTaBHOTO NpaBo Ha cnoboAeH roBop 04 CTpaHa Ha uHAMBMAyWTe. Toj AoAaBa Aeka

~

06jaBeHo oa Louis Alvin Day, ,Ethics in Media Communications - Cases and Controversies®.

BO KOHLEHTPALMOHMOT 710rop AyLIBWL, BO My3ejCKMOT e, Kako CBEAOWTBO 4 OMOMEHAa M ieHEC MOXaT Aa Ce npoyuTaat
360poBUTE HA HALUMCTUYKWMOT reHepan, koj ynpaByBan co [oncka, Aeka EBpeute ce paca koja Mopa Aa 6uge ToTanHo
yHuwTeHa. Bo Apyra pamka ce 36opoBuTe Ha MUHUCTEpPOT 3a npasaa Bo TpeTnoT Pajx, Aeka repMaHckaTta Hauuja Mopa Aa ce
ocnoboau oa Monjauute, Pycute, EBpente n Pomute. BakBoTo 60n1HO MUHATO ja npasu EBpona Aa 6uae MHOry BHUMaTeNnHa
CeH3nbunuampaHa KoH nojasata Ha jasuk Ha oMpasa.

6 ycras Ha CAZ, Mps aMaHaMaH, www.usconstitution.net/const.html

Mark A. Graber, Transforming Free Speech: The Ambiguous Legacy of Civil Libertarianism, 1991, untupano cnopeg Mark
Kessler, Free Speech Doctrine in American Political Culture: A Critical Legal Geography of Cultural Politics, Connecticut Public
Interest Law Journal, Vol. 6:2, 2007.

«

~
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€ MHOry MOMecHo fa ce L03B0SIM FOBOP CO KOj Ce cornacyBame, 0TKO/KY roBop

04 koj ce 3rposyBame.® Cenak, TONKyBakbaTa Ko NpeoBnajyBaat ce Ha MHUja

Ha Toa feka [pBMOT aMaHAMaH, KOj ro 3alUTUTyBa OMLITECTBEHWNOT UHTEPEC 3a
cnoboaHo n3pasyBarbe, Mopa Aa buae 6anaHcmpaH Co ApyruTe MHTEpPecH co Kou
MOXe Aa ce cyapu. Ho aMepukaHckaTa Cyacka npakTuka, 3a KopTec, ce ywTe e
LaneKky oj ,BneryBarbe BO KOCTeL CO“ U ,peceKkyBarbe” Ha CnoboaHMOT roBop
(npaBarta oa lMpBKoT amaHaMaH) co cnoboaaTta o4 ANCKPUMMHALM]a (3aWwTuTeHa Co
14-tnot AmaHamaH). Toa 3HauM [ieka jasukoT Ha OMpasa noTnara noj 3aluTuTa Ha
BpxoBHuoT cya Ha CA/L koj, BoobuyaeHo, jasukoT Ha oMpasa ro cMeTa 3a 61130k
CO MOAWUTWUYKMOT rOBOP, WITO MaK aBTOMATCKM ro CTaBa BO 3alUTUTEHa KaTeropwja,
6e3 ornen Ha eeKToT KOj ro MMa Ha CyLuaTenoT 1 ONwTecTBoTo. Bo npakTukara,
3aknyydyBa Koptec, CA] Kako aa He ce 0TUAEHW nojaneky o4 AOKTpUHATa Ha ,jacHa
M NPpUCyTHa 0nMacHocT",

MmeHo, BO aMepvKkaHckaTa npaBHa Tpaauuumja, cnoboLHWOT roBOp He € 3alUTUTEH BO
CNyyaj Ha ,jacHa v npucyTHa onacHocT*. OBaa AOKTPUHa NOTEKHYBa 04 CyAujaTa

Ha BpxoBHunoT cya Ha CALl, OnmBep BeHaen Xonmc Jp., Cnopea Koro roBopoT Tpeba
Aa buae 3awTuTeH camo JOKONKY HE HAaMETHYBa ,jacHa v NMpUCyTHa OMacHoCT”

3a nyreto. Toj Toa ro objacHyBa CO peTOPUYKOTO Npallatbe: Jaam HeKoj Moxe

Ja ce nosuka Ha cioboga Ha roBop ako J1axHo, BO MpernosiHa Teatapcka cana,
BUKHE ,[oxap“ n npeam3smka naHnka“, Bo XonMcoBMOT Nnpumep, pasyMHUTE
WHAMBWAYM Ce NPUCMNEHN fa AejCTBYBaaT 04 CTpaB No HMBHaTa 6e36eaHOCT. 3Hauu,
crnopeg AOKTpUHaTa Ha ,jacHa v npucyTHa onacHocT* 6utHo e aanu 36oposuTe ce
ynotpebeHu Bo TakBM OKOMHOCTY, U Ce 04 TakBa NpUpoAa, WTO Co34aBaaT jacHa v
MPUCYTHa OMAcHOCT AeKa Ke 0CTBapaT HEKOWM OCHOBHM 3/1a KO KOHIrpecoT 1Ma npaso
[a I CaHKLMOHWMpa.

3a pasznuka o CAJl, BO OCTaHaTUTe 3anafHOEBPONCKM AEMOKPATUK NocToun (o)
rosiemMa TEHAEHLIMja Aa CE CTABaT OrpaHWYyBara Ha CnobojaTa Ha U3pasyBatbe
Kora e BO Npallatbe NpaBoTO Ha 3alUTUTa 04 AUCKPUMMHALM}a. Ha MeryHapoaHo
HMBO Maenorujata Ha cnoboaaTa Ha U3pasyBatbe HE € UMNepaTUB Koj MoXe Aa

T MOKAONK APYTUTE YOBEKOBW MPaBa W ONPeaeNeHN ONTECTBEHN BPEAHOCTY.
Cnopen Majkn PoceHpung ,KONEKTUBHUTE TPUXM M BPDEAHOCTUTE KaKo YecTa u
ZOCTOMHCTBOTO, /IEXAT BO CPLETO HAa KOHLEMUMUTE Ha CI060AHMOT roBOp HacTaHaTy
BO MEryHapoAHUTE J0rOBOPYU WM BO yCTaBHATa jypuCrpyAeHumMja Ha ApyruTte
3anagxv gemokpatum“l, Tamy, roBOpoT Ha OMpasa BO rosieMa Mepa € 3abpaHeT U e
MOABEAEH MOA KPUBMUUHM CaHKLUN,

3a Tapnax MekryHaras, He e J03BOJIEHO cnobopaTta Ha roOBOPOT Aa rasu npeky
€4HaKBOCTa U He-,CI,VICKpVIMVIHaLJ,I/IjaTa. BcywHocr, cnobopara Ha M3pasyBaheE €
€4HO nNpaBo, KoE € noBeKe Mnu nMoMasiky HUjaHCMpaHo, 1 He e NPUMapHO BO OAHOC

8 Anthony Cortese, Opposing Hate Speech, Westport, Connecticut, 2006.

9 Sandy Starr, ,Understanding Hate Speech, Hate Speech on the Internet, December, 2004 http://www.osce.org/publications/
rfm/2004/12/12239_94_en.pdf

105chenk v. US, 249 U.S. 47, 1919, http://caselaw.Ip.findlaw.com

Michel Rosenfeld, Hate Speech in Constitutional Jurisprudence: A Comparative Analysis, Cardozo Law Review (Vol. 24:4),
2003.
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Ha OCTaHaTUTe, KOHKYPEHTCKM npaBsa.'? TakBo e HeroBoTo MecTo BO CUCTEMOT Ha
npasaTa rapaHTUpaHu co YHuBep3anHata Aeknapayvja 3a YOBEKOBUTE Mpasa,
MeryHapoaHWOT NaKT 3a rparaHcku v MoaMTUYKu npasa, KoHBeHuujaTa 3a
YKMHyBare Ha cute oopMu Ha pacHa ANCKpuMuHaumja v Esponckata KoHBeHUMja 3a
3alTnTa Ha YoBEKOBUTE rfpaBa u 0CHoBHUTe coboan Ha CoBeToT Ha Espona.

Bo Ka3HeHMWOT 3aKOH Ha 'epmMaHumja uMa Tpu YneHa Ko ro CaHKLMOHUpaaT jasukoT
Ha oMpasa. Co HWB Ce CaHKLMOHMpaaT caMo OHWE rOBOPU KOW Mo HapyllyBaaTt
jaBHWMOT MUp 1 MpeAn3BMKYBaaT HACWIHO AenyBatbe. Bo UieHOT Koj ce oaHecyBa
Ha rpynHa kneseTa, ce AonywTa Aa 6uaaT Ka3HeHU camo KeBETUTE KO Ce
,MIPECMETaHN Aa ro Hapywar jaBHuoT Mup“. MocebHa oapeaba BO repMaHCKMOT
Ka3HEH 3aKOH, Koja ro 3abpaHyBa TakaHapeueHnoT Auschwitzliige, e onpenbata
Koja fo3BonyBa Aa buaaT KasHETW OHWE KoM o 0CnopyBaaTt Wi MUHUMU3MpaaT
XON0KayCToT.

Of 0Ba jacHo ce rnefa [ieka eBponckaTa peanHocT e MHOTY NMOCeH3MbUAn3npaHa co
NpobaemMoT Ha jasuk Ha oMpasa of nMbepanHaTa amepuKaHcka TpaauLmja, Koja Kako
[a rpaaum KynT oA cnoboaata Ha roBopor.

3. HEKOU TEHAEHUMN HA NPUBJIN)XXYBAE HA AABATA NMPUCTANA

Cenak, KOJIKY 1 ia € eBMAEHTHa pasnvkaTta Mery [BaTa KOHLENTa, TeHAeHUuuTe
Kou ce npucyTHu nocne 11. cenremspu 2001 r. v rnobanHo npoknamupaHara
6opba NpoTMB TEpOPU3MOT, BOAAT KOH Pa3MUCIyBake feKa € Ha eN0 HOB TpeHs
Ha npubnuxysarbe Ha ABaTa norneau. Peakuujata Bo CAJl, kako nocneauua oA
HanagoT Ha CBETCKMOT TProBCcku LieHTap, bele n3rnacyBakeTo Ha KOHTPOBEP3HUTE
T.H. [1aTpOTCKM 3aKOHM, KON 3@ MHOTY MPaBHULM W aKTUBWUCTK 3a YOBEKOBW Npasa
Ce BO AMpEKTHa KOSM3Mja co rapaHT1paHuTe YOBEKOBM npasa. W nokpaj Toa,

MHOTY BAWjaTenHu rnacoeu AeHec 6apaat Aa ce ononHu MpBMOT aMaHaMaH, 3a Aa
rOBOPOT Ha OMpasa Ha pafuKasHWUTe UCnammucTy u Moxen ga buae npornaceH 3a
MPOTUB3AKOHCKM.

BakBaTa TeHAeHUMjaTa Ha NpoMeHu, Moxebw, HajnpeunsHo ja aeTekTupa
6pUTaHCKMOT nucaTen o4 MHANCKO noTekno, KeHaH Mannk BO cBojaTa KHura ,04
¢ata ao yunxag 3. Bo Hea Toj HaBeayBa npumep o 1989 roamHa, BO Bpeme Kora
Ce BOLENe Haj)KeCcToKnTe ANCKYCHM 3@ 3peyeHaTa CMPTHA Ka3Ha 3a aBTOpOT Ha
,CataHckute ctuxosu®, CanmaH Pyxan. Bo efHa TakBa jaBHa nonemuka, Koja ja
opraHusupan MycimMaHCcKMoT MHCTUTYT BO Benuka bputanuja, npea npucytHute TB
Kamepu, 0CHOBAYO0T Ha UHCTUTYTOT Kasmm Caamku, jaBHO v 3anpallan npucyTHUTe
KOJIKYMWHa Of, HVB ja MOAApXYyBaaT CMpTHaTa KasHa 3a Pyxau. Hajronemmor

[ien of HWB ja noAurHane pakaTa. Ha cneAaHOTO npallarbe, KOKKYMUHA 04 HUB

Ce NOAroTBEHM Aa ja cnpoBeAaT KasHaTa, Aobun NpubanxHO UCT OArOBOP 04
npucyTHUTE. N3BeceH agBokaT ce 06paTtun Ao MeryHapoaHuoT o460p 3a og6paHa
Ha CanmaH Pyxawm co cyrectuja fa ce nobapa o4 6puTaHCKOTO jaBHO 0OBMHUTENCTBO

2Tarlach McGonagle, Wrestling (Racial) Equality from Tolerance of Hate Speech*, Dublin University Law Journal (ns) 21, 2001.
3 Malik, Kenan, ,From Fatwa to Jihad: The Rushdie Affair and its Legacy*.
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npotne Caauku fa ce NoKpeHe Tyxba 3a NOTTUKHYBake Ha ybucteo. Oa60poT ro
pasrneaysan npobnemot 1 fowon Lo 3akny4ok Aeka Caamkuesute 360poBu, nako
LUOKaHTHM 1 OABMBHM, HE NPETCTaByBase NOTTUKHYBatbE, BUAEIKM HUTY TOj HUTY
HerosuTe cneabeHnUmM 6une BO MOXHOCT 3aKaHUTe Aa M cnpoBeaaT GUAejKu HUTY
3Haene Kafe ce Haora Pyxau, HUTY nocedyBasie opyxje 3a Toa Aa ro Hanpagar.

OcyMHaeceT roavHu noAouHa, nuwysa noHataka KeHaH Manuk, 8o 2007 roa.,
rpyna mMyciavmaHu npotecvpane npej faHckaTta ambacaga Bo JIOHAOH, nopaau
HaBpeAyBayKUTE KapukaTypu Ha Myxames. JlnaepoT Ha rpynata, usseceH Abgyna
Myxua, 6un 3abenexaH of nonuumjaTa Kako ckanaupa ,bombapanpajre ja Benvka
bputaHmja“ v nokaxysas TPaHCNapeHT CO CNOraH ,YHMUIUTETE M OHWNE KOM 10
HaBpeayBaat ucaamot”, ipyr NpoTecTaHT U3BMKyBan feka b6puTaHCKUTe BOJHULIM
Tpeba aa ce BpaTaT o4 Mpak BO KOBYE3M M [ieKa caka 4a BUAM Kako HUBHATa KpB
Teye Mo ynuuuTe Ha bargaa. TpeT npoTecTaHT u3Bukyean /Ja ru bombapanpame
Ja+cka v CAJ" a 4eTBpT Aeka EBpona Ke niatu co Kps.

3a Manuk e jacHO fieka 0BMe MPOTECTaHTH yLiTe noManky bune Bo no3uumja aa ja
CnpoBeaaT CBOjaTa 3akaHa BO Aeno O0TKOAKY wTo 6mun Kanum Caavku BO no3uumja
na ro yéue CanmaH Pyxzau, HO, v NoKpaj Toa, TpojuaTa HajrnacHW NpoTeCcTaHTyH
6vne ocyfeHn Ha WeCT roAnHM 3aTBOP NOpaan NOTTUKHYBake Ha Y6UCTBO, Aoseka
YeTBPTMOT BUN OCYAEH Ha YeTMpW FOAMHM 3aTBOP Nopaan Npean3BUKYBarbe pacHa
OoMpas3a.

KoHTpacToT nomery TPETMaHOT Ha aHTUPYXKAMEBCKUTE NPOTECTU U OHUE KOU
npoTecTpane NpPoTUB KapuKaTypuTe e npuMep Kako pasbmpareTto 3a cnoboaarta

Ha roBopoT Ce NPOMeHUsIo BO nocnegHnTe 20 rognHn. OrpaHnyyBareTo Ha
roBOPOT, HABOAHO NOpaAu 3allTUTa Ha KynTypaTa v AOCTOMHCTBOTO Ha MasLMHCKuUTE
3ae[HNLM, Cera ce KOPUCTM 3a HapylUyBatbe Ha rparaHckuTe cnoboam Ha uctuTe
TWe 3aeAHnuK, 3aKnydyBa Manuk. Crnopes Hero, 3aKOHOT cera ce KOpUCTYW 3a
KpUMWHaNW3pame He CaMo Ha roBOpoT, KOj AMPEKTHO [0BeAyBa 40 NOBPeaa, TyKy W
roBOp KOj MHAMPEKTHO 61 MOXen Aa foBeAe A0 MOBpeaa, WK TakoB KOj Ce cMeTa 3a
MOPanHoO HenpudaTus.

Co apyru 360poBu, o6jacHyBa Manuk, 06MYHO He NOCTOM AMPEKTEH OAHOC NOMEry
360poBM 1 Aena. Kako nyreTo pearmpaaT Ha 360poBM BO MHOTY 3aBUCH O CaMUOT
noeauHeu. OHW Ce Te KoM Ce OATOBOPHM 3a MHTepnpeTauuja Ha 36o0poBuTe 1
HUBHO CMpoBeAYyBatbe BO Aeno. Momery 360poBuTE M AEN0TO CTOM YOBEYKO BUTUE,
CO COMCTBEH YM, CMOCOGHOCT Aa CyaM 3a UCMPABHO W NMOrPeLLHO U OAFOBOPHO Aa ce
COO0YM CO COMCTBEHUTE AeNa. 3a 0BOj NMUCATEN HEMA COMHEX iEKa NOBEKETO Nyre
Ke ce cornacat Aeka nocTou pasnuka nomery 360poBuTe v genata. MefyToa, Bo
MOCT-PYXXANEBCKMOT CBET, 3aKOHOT YeCTO MocTarnyBa Kako NMoMery HUB ABETE Aa He
MoCTOM HMKAKOB npocTop. 360poBuTe ce gena, NuwyBan E30r. A Taka e ce YnHK

n cnoper 6pUTaHCKMOT 3aKOH. MyCIMMaHCKUTE AEMOHCTPAHTM KOW U3BUKYBaaT
,bombapaunpajre ja faHcka* wnn ,CMPT Ha OHWE KOM 10 HaBpeayBaat ncaamoT”
MOXebu ce HaBpeAnMBY U UAMOTCKK. MeryToa, UaejaTa Aeka TWE NOTTUKHYBaaT Ha
y6UCTBO €HAKBO € MAMOTCKA W HaBpea/MBa Mo HallaTa MHTenureHumja. Jlyreto
He pearnpaat Ha 36opoBuTe kako pobotu. Tue pasmucnyBaat, pacyayBaar v
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paboTaTt cnopea CBOUTE MUCAW M CyAOBW. Ha 3arpuxeHnTe daHaTMuLmM cekako heka
BnnjaaT aHaTuyHKUTE roBopu. Ho aHaTMumTe MopaaT Aa CHocaT OA4rOBOPHOCT 3a
npeBeayBaHeTO Ha rOBOPOT BO AEN0, 3aKkyyyBa Manuk.

TeHpeHUmWjaTa Ha orpaHunyyBare Ha cnoboaarta Ha roBop M MPOLIMPYBaHETO Ha
cdepaTa NoA Koja Ke ce CaHKLMOHMPa ja3uKoT Ha oMpasa, Kako MulyBa YPeAHUKOT
BbperHaoH O’Hun Bo cnucanueTo ,Crivkea”, No4 nynata Ha 3aKOHOT BO Benwuka
BputaHuja o4 HeoaaMHa ro CtaBa U T.H. Mate speech, T.e. Apyrapcku roBop.
Cnopeg O’Hun, MHTUMHUTE Pa3roBOpK MOBEKe He ce paboTa Ha COroBOPHUKOT W

HacC - [OKOJSIKY HEKOj OZ CTpaHa C/ly4ajHO ro Hauye HaluuoT pasroBop W ce Hajae
HaBpeaeH, UK ako NpoLeHn AeKa Toj e HaBpeasnB 3a Koj 6uno Apyr, aBToMaTCKu
noAnerHyBame noA 3akOHCKM CaHKumuW. Hema Bpcka wTo npobnematnyHata dpasa 3a
Hac MMana Hekoe coceMa 6e3a3eHo, Jypu U CMPOTUBHO 3HAYEHE — LUTO aKOo HEKO]
CNy4YaeH MUHYBau ja CyLUHe v yTpe, nopaau Toa, ybue nnjaaHuum npunagHuLm

Ha Hekoe ManuuHcTBo!? JJobpesojaosTe BO ApyLUTBOTO 6€3 CMUCO Ha XyMop",
MPOHUYHO nopavysa O’Hun.

[leka oBa He e caMo (PUKTUBHA cekBeHua oa OpsenoBata ,1984“ moxe aa ce Buan

n o4 GuamoT Ha Majkn Myp, ,®@aperxajT 9/11°. Cnopea cBeAowTBaTa Ha efeH
neHsvoHep oa KanudopHuja, Toj Bo eaHa npunuka 36opysan co CBoWTE npujatenu
3a 9. cenTemBpu, BojHaTa BO ABraHucCTaH, buH JlageH, Llopy byi. Bo pa3rosopoT
€[leH 0[] yYeCHULMTe peKkon Aeka BuH JlageH e uanoT Nopaan CMpTTa Ha MHOry nyre.
Ha Toa neH3noHepoT My BO3BpaTuA: ,TOYHO, HO TOj HMKOraw Hema Aa buae norosem
nanoTt og by, koj 6bombapanpa WnpyM CBETOT 3@ Aa 0CTBapaT npoguT HagTeEHNTE
KoMnaHun®, BeyepTa, Ha BpaTaTta Ha HEroBMOT A0M TpOrnHane areHTute Ha ®BN,

Kou, No npujasa o4 COrOBOPHMKOT, AOLLIE Aa MO UCMMTAAT Nopaan Toa LUTO jaBHO
36opyBan 3a 9. cenTMeBpu, ABraHucTaH, buH JlageH, byw v npoduToT Ha HadTeHuTe
KoMnaHuu.,

4. MAKEOOHWUJA U PETUOHOT

PernoHoT Ha JyromnctoyHa EBporna BOOMNLWITO He e M30MpaH 04 rnojaBu Ha jasnk

Ha OMpasa BO MOMMTUYKMOT rOBOP 1 BO MeanymuTe. MpoctopoT 6u Moxen aa ce
noAenu Ha ABa nogpernoHa. EAHMOT ce apxasuTte o4 nopaHewHa Jyrociasuja,
[0AeKa ApYruoT ce ocTaHaTuTe Apxasu. [lopaan HeoAaMHELIHUTE KPBaBM BOjHY,
MpW pacnagoT Ha 3aefHNYKaTa Apxasa, HOBOHACTaHATUTE APXaBW, CIMYHO Kako U
nocTBoeHa epMaHuja, OCTa Cce YyBCTBUTENIHU HA NpOjaByBame Ha jasuk Ha oMpasa,
0cobeHo aKko T0j e MHCMMPpUpaH 04 eTHW4YKa oMpasa. YnoraTa Ha HOBUHapuTe M
MeAMyMUTE BO 3ananyBaHeTo Ha OMpasaTta 3a BPpeEME Ha BOjHUTE BO AeBefeceTTuTe
BOOMLUTO He e CMNopHa, Taka WTo M pa3bupnneo e ceecTa Ha jaBHoCTa Aa buae
ceH3unbunusmnparHa AoKoNKy buaaT NpojaBeHn TaksBu UHANLUK.

[leceTvHa rofuHM NO NOCNEAHMOT KPBaB KOHMIMKT Ha NOApaYyjeTo Ha mopaHeLlHa
Jyrocnasuja, Bo Cpbuja, 04 TaMOLWHOTO He3aBUCHO 34pYXXEHUE Ha HOBUHAPW Ce
“Ma NoKpeHaTo MHMLMjaTBa Aa Ce UCNWTa KoM HOBWMHApW 3a BPEME Ha BOjHUTE
NpuUAoHese 3a NOTTUKHYBakEe Ha OMpa3a M BOjHa NpeKy CBOWTE Hamucu BO KOU
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NMpaKTUKyBase jasuk Ha omMpasa. Bo pamku Ha 0Baa MHMUMjaTVUBa, CPNICKOTO
06BMHUTENCTBO HAaCKOpO Ke 06jaByu M3BeLLTaj 3a MeaMyMckaTa cnmka Bo Cpbuja

BO TEKOT Ha NocneAHata AeleHnja Ha MUHATUOT BEK U OHa LWTO 06BUMHWUTENCTBOTO

ro OTKpUI0 BO NpeAKpuBMYHA nocTanka. Co Toa, TaMOLWHOTO 06BMHWUTENCTBO ja
MCMUTYBa COMHEXTa AeKa HEKOW JIMYHOCTMN Of, MEANYMUTE U3BPLLUMIE KPUBUYHO LENO
L,LOPraHn3npare 1 MoTTUKHYBar€ Ha M3BPLLIYBarbe reHoLnA 1 BOEHM 3/10CTOPCTBa"
o4 KpMBMYHMOT 3aKOH Ha nopaHewwHa Jyrocnasuja. Cnopea cyaunjata Baagammmp
BykueBuK, BO KpUBUYHOTO 3aKOHOZAABCTBO, BO TEKOT Ha 90-TUTE FOAMHM, NOCTOENO U
Ka3HeHO Aeno pacnupyBake Ha pacHa U Bepcka ompasa. Ho, Kora ce Bo nmpalarbe
LEBEeECeTTUTE FOAMHM, 3@ HEro Toa € BeKe 3aCTapeHo Aeno, Mako XyLKaykuTe
roBopu ofgene Ha QPOHTOBUTE UMjasHWLUM Nyre 1 pa3byaunsie BO HUB MOTUB 3a
Tewwkw 3n0cTopcTaa.t* Cenak, MHOTY MpaBHWLM Ce COrNacHU Aeka AoKaxyBarbeTo

Ha Heumnja BMHaA AeKa Npeky jasuk Ha oMpasa NOTTMKHYBan Ha oMpasa u ybucrsa e
NpaKTUYHO oHanpea usrybeHa b6utka, 6uAejKu TakBOTO 0BBMHEHME HE MOXE OMLUITO
[la ce ofjHeCyBa 3a e[leH HOBMHap W HEroBMOT TEKCT WK NPUIOT, ako He Ce MpoHajae
1 U3BPLUMTENOT Ha 310CTOPCTBOTO, KOj 61 Npu3Han Aeka 310CTOPCTBO ro Hanpaswn
TOKMY MOTMBMPaH Of KOHKPETHMOT HOBMHApCKu TpyA.'> BakeaTa cuTyaumja Bo
ronemMa Mepka MoXe [a Ce Npec/avKa v Ha cocTojbuTe Bo bocHa u XpBatcka.

Bo cnyyajoT Ha MakegoHuja, eKCnAUUMTHU NpojaByBaka Ha ja3uk Ha oMpasa
MOXaT Aa ce HajaaT 3a Bpeme Ha koHMAMKTOT of 2001 roguHa. Bo TMe Hekonky
MeceLu Ha BOEHa Kpu3a, Ha Hekow (nmonyneranaHn) pagnocTaHnLm Ha anbaHckm
jasuk Moxea fa ce CayLWwHaT NecHM Co KpajHO HaBpeAnuB TEKCT M MOBMK Ha ybucTea
(pedpeH ,Kaypcka rnasa Ke ce Tpkana o4 Kanero“). CnuyHu pedpeHn nmalle 1 Ha
MaKe[OHCKa CTpaHa, BO KOV BO HEraTMBEH KOHTEKCT Ce Neene necHu 3a ,ApHayTuTe,
MycauMauuTe, Jammumute®. 3a cpeka, BakBUTE MnojaBu 6ea 0 KpaToK BPEMEHCKU
KapaKTep ¥ €O Kpaj Ha KOHMANKTOT ncyesHaa.

Oa Toraly, jasMKoT Ha OMpa3a, Mako PETKO, MOBEKE € NPUCYTEH BO MakedoHwWja
MHTPAETHUYKM 1 € MOTUBMPaH 04 NapTuCKa W MOAUTUYKa pPasfnyHOCT. JoKonKy
CTPUKTHO Ce NpuMeHn AeduHnuUMjaTa 3a Toa LUTO NpeTCTaByBa ja3wk Ha

OMpasa, Torall KnacuyeH npumep 3a jasuk Ha omMpasa MMame Bo 360poBuTE Ha

efieH TB BOAWTEN, KOj jaBHO Ce 3akaHu Aeka cneaHa dasa o4 npecmeTtkaTa co
HencToMuncneHnMumTe Ha BnagaTa 3a npawareTo 3a CNopoT Co MMeTo co Mpuuja,

Ke 6uze HMBHa NukBMaauuja. Cenak, AOKONKY OBOj CNyyaj ce pasrneaysa
nodnekcMbunHo, Kako BO MPUMEPOT CO aHTUPYXAMEBCKaTa rpyna, bu moxeno Aa ce
MOCTaBM NpaLlakeTo Aany TB BOAUTENOT NOCeAyBas U peanHa MOK 3akaHaTa fAa ja

147arka Radoja, ,Uloga medija u ratnim sukobima na prostoru bivée SFRJ, Kako kazniti ratno huskanje?*, http://www.e-
novine.com/drustvo/36020-Kako-kazniti-ratno-huskanje.html

15Bo npunor Ha 0Ba oM v hakToT Aeka o/ BTopaTa CBETCKa BOjHa A0 A€HEC MMa CaMo /4Ba Cly4alt BO KOW Gi1e MPOLIECYMpaHM
HOBMHapW Mopazu KOpUCTeHe Ha jasuk Ha ompasa. MpBuoT e Bo HMpHOepLwKMOT npoLec, kora 6un ocyaeH Julius Streicher,
OCHOBaY 1 YPeAHUK Ha aHTU-CEMUTCKMOT MarasuH ,Der Sturmer, nopaau NoTTUKHyBamwe Ha y6UCTBO U UcTpebyBatbe. BTop
cnyyaj e npu MeryHapogHuOT KpuBuyeH cyA 3a PyaHga, Bo KOj 6une mpouecypaHu NpeaMeTV NPoTUB YETBOPULIA OCHOBAUM
1 HOBWHapW Ha Radio Television Libre des Milles Collines. Tve ce ocyAeHu BuAgjKn BO CBOUTE U3BELWTau jaBHO ny6aukysane
VMUHba Ha NPUNaAHNLM Ha nnemMeTo TyTCKM W NOBUKYBaNne Ha HMBHO YBWUCTBO, KaKo M jaBHO COOMWTYBane nokauun kaae ce
Kpuene Hekou 6eranuu 1 NoBMKyBane Ha HUBHO MPOHAOIakbe W YHUILTYBAtbE.
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CnpoBeae BO [eNo, Kako 1 Aa ce UCnuTa Janu Toj BOOMLUTO noceaysan opyxje co
Koe 6u ja n3spLumn.

BTop cnyyaj e nucMoTo Ha npemuepoT Hukoaa pyeBcku, Koe TOj ro ynat Ao
OMNWTWHCKUTE KOMUTETW Ha HeroeaTa napTuja 1 BO KOe NOBWKYBa Ha ,(uHaiHa
MPEeCMETKa M UcYe3HyBarbe Ha nomTnyapuTe (T.H. TPaH3ULMOHM) 04 cLueHaTa™ e,
Buaejku roBopoT Ha oMpasa, crnopes cBojaTa AeduHULMja ce OAHeCyBa U Ha oMpasa
Koja ce ynaTyBa, He CaMO BP3 €THWYKaA, TYKY M NONUTUYKA, POAOBA, CEKCYasTHa,
CTapoCHa v Apyra OCHOBa, NopakaTta OZ N1CMOTO MOXeLLe fa Ce TOMKYBa W Ha

TaKoB HauuH.'” MoAoLHEeXHOTO (A0)objacHyBame Aeka He ce MUCneno Ha hu3nyKko
MCYE3HYBatbe, TYKY CaMo Ha MOJINTUYKO, ro HeMalle CBOjOT edekT, buaejku
MerynapTMCKMOT oraH Beke belle 3anasneH. Ho, kako Hayk 3a MAHWHA, OCTaHa
MCKYCTBOTO AieKa Ha CEPUO3EH MOMUTUUYKK CyDjeKkT He cMee Aa My ce Cy4yu, nopaau
HEMPELM3HOCT U HEAOMCKaXaHOCT, Aa NPoAyLMpa NpobaeM Koj Ha KpajoT M HaLITETH
1 Ha caMmaTa Apxasa, CO CaMOTO Toa LUTO NMCMOTO belle TpeTupaHo v o4 rnobanHaTa
TeneBm3ncka mpexa LHH.

OcobeHo Tewko e aa ce naeHTUdMKyBa ja3nk Ha oMpasa Kora e u3peyeH Bo
meTadopnyHa dopMa v aneropnyHo. Mopakarta 04 OHOj KOj ja ynaTyBa € TeLKo
Ja ce Aekoanpa BuAejKu Moxe Aia Cce TONKYBa Ha pasfiMyeH HauuH, 3a pasnnka o4
jaCHMOT, eKCNAMUMTEH W AupeKTeH rosop. [Jobap npumep 3a aHanu3a e u3jaBata
Ha nuaepot Ha ANA, MeHayx Tauu, fafeHa no efHa Gu3nyka npecMeTka mery
HaBuBaukute rpynu Komutu v LLIBepuepyn Bo HacenbaTa Hepesun Bo aBryct 2009.
Toraw M. Tauu 0BOj UHUMAEHT ro Hapeue ,KpucTasaHa HOK 3a AnbaHuuTe BO
MakegoHuja...“. Any3njaTa Ha UCTOPUCKMOT HACTaH, BO KOj CTpaZaa wnjagHuum
EBpeun Hu3 'epmaHuja, BO npeaBeyepjeTo Ha BropaTa cBeTcka BOjHa, bewwe
noeeKe of jacHa. Bo cBojaTa cnopesba co KpuctanHata HoK, naepoT Ha AMNA v
naeHTudukysa AnbaHunTe Bo MakefoHMja Aeka ce BO MAEHTMYHa nonoxba co
EBpeute Bo Hauuctnyka lepmanuja. Toj He 360pyBa 3a Hacenexnue oa Hepesn unu
HaBMBauKa rpyna, TyKy, reHepanHo, 3a AnbaHunte Bo MakenoHuja. JlornuHo ce
MoCTaByBa MpaLareTo, ako TUe Ce XPTBUTE, TOrall Ha Koro Toj My ja goaenysa
ynorata Ha Lienat 6uaejku Bo KpuctanHaTa HoK nmano u eraekytop? Co oBaa
“3jaBa, NOIMTUYAPOT HE CaMO LUTO UMMAULMTHO YNaTuia roBop Ha oMpasa KOH
MakKeAOHCKWOT Hapoa, TYKY, AOKOAKY 6u 6un Bo Mepmanuja 6m 6un obBuHET 1 3a
MUHUMU3MPAHLE U HErMpare Ha XPTBUTE O XOSIOKAYCTOT, CO TOa LWTO XyAUraHckaTa
MpecMeTKa ja MoMCTOBETUN CO CTpajaraTta Ha Espeure.

Cenak, onwT BNEYaToOK e AeKa BO ApXaBWTe 04 nopaHelHa Jyrocnasmnja He
CyWITeCcTBYBa CMCTEMATU3NPAH, CBECEH W NOJIMTUYKM apTUKYIMpaH ANCKYpC BO
KOj C& KOPUCTM ja3nKoT Ha oMpa3a. MoBeKe TOj & MHUMAEHTEH, UMMYNICUBEH W
MOJICKaBMYEH, ,Ha NPBa“, MHCNWPUPAH 0f MOMeHTanHa uputaumja. KoHeuHo,
ApXaBUTe Kako KaHAMAATM 3@ YNeHCTBO BO EY ce mog cuneH meryHaposeH
MOHUTOPUWHI 1 JOKO/KY TOj 61 npeTcTaByBan cepunosHa nojasa, curypHo 6m bun
perucTpupaH Bo roauHUTE M3BELWTaAN.

16http://www.al.com.mk/vesti/default.aspx?VestID=116414
17http://www.al.com.mk/vesti/default.aspx?VestID=116509
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Mako ce uneHkmn Ha EY, nocepunoseH e npobnemot Bo byrapuja v pumja. byrapuja
npef HEKOJIKYy Meceum ynaTtu MMcMo CO MPeAsor 3a npujaTencrso co MakeaoHuja,
HO BO Hero ce 6apa fa npecTaHe ja3ukoT Ha OMpa3a BO MAaKeAOHCKUTE MeANYMU KOH
Byrapuja, 6e3 ga ce nocoyaT KOHKPETHW TEKCTOBW WM NPWUI03M Kaje ce NpakTuKyBa
TakoB rosop. Of Apyra CTpaHa, TaMOLHOTO CYACTBO ja Tonepupa naptujata ATAKA,
yunj npetcenaten BosieH CuaepoB v YNEHOBUTE BO CBOUTE jaBHW MOBOPU jacHO

ro KOpucTaT roBopoT Ha ompa3sa. Kora 36opysaat 3a Pomute of cobpaHuckaTa
rOBOPHMLA MM HapeKyBaaT LuraHu, KONEKTUBHO UM NPenuwyBaaT KPUMUHOTEHN
CKJTIOHOCTW U I 06BMHYBaaT 3a ,LMraHcku Tepop“. TypcKOTO ManLMHCTBO, MOpasM
BMCOKMOT HaTa/IMTET U HEroBUTe BEPCKM 06jeKTH, ro TpeTupaaT Kako 3akaHa 3a
naHMHaTa Ha byrapckaTa Apxasa u Hapod. OBaa napTuja e BO AMpeKTHa crnpera co
Teneemanjata CKAT, Koja npeky BewTa MaHuWnynaumja co ctapy n HeobpasyBaHu
COrOBOPHULM OA pypaniHUTE KpaeBw, U3B/EKYBa M3jaBu KOU Npean3BMKyBaaT
€THWYKa OMpasa 1 NMOBWK Ha BOjHa Mery 6yrapckoTo M TYpCcKOTO HaceneHue. OBue
nojaBu NOCTOjaHO Ce HOTMPaHM BO FOAMLLHUTE U3BeLTan Ha byrapCcKuoT XesaCcuHLLIKu
KOMUTET 3a YOBEKOBM rpasa W Apyrn opraHusauum,té

Bo pumja excnavumuTeH NpMMep 3a NPOMOBMPake Ha roBop Ha oMpa3a bewe
3abenexaH Ha napajarta Ha HUBHWTE CneuujanHu BoeHn cunu 8o mapt 2010 r., Ha
Koja ce n3BMKyBalle cMpT 3a TypumuTte, MakegoHunTe n AnbaHymte. Nlako ckaHaanot
L06U Ha TexwuHa 6uaejkv oMpasata 6elle NpOMOBMpaHa 04 ApXaBHa MHCTUTYLM]a
(apmujata), Bnapata Bo ATvHa LennoT Ciyyaj ro NpeTcTaBu 3a U30MpaH 1 Hajasm
ucTpara 3a Hero.!° Of HajaBeHaTa ucTpara U CaHKUMK A0 AEHEC He Ce COOMLUTEHM
pe3ynTaTuTe OCBEH AeKa eAeH reHepan bun cycneHampan.

NHaky, 3aKOHCKaTa perynaTiBa BO PErMOHOT Ha MOBEKE HKUBOA ro TPETMpPa jasukoT
Ha oMpa3a. [okpaj KasHeHUTE 3aKOHU, TYKa CE BO HEKOM ApXaBy 1 3aKOHOT 3a
jaBHO MHMOPMUPaHLE, 3aKOHOT 3a jaBeH paanoanty3eH CepBIUC, Kako U reHepasHUoT
KOAEKC Ha HOBMHAPWUTE, HO M BO MPOMUINPaHUTE KOAEKCU 33 HOBUHAPUTE KOW
paboTaT BO NeyaTeHUTe, ENEKTPOHCKUTE UK HOBUTE MeaMyMu. Bo cute oBue
LOKYMEHTU jasWKOT Ha OMpa3sa He € [J03BOJIEH U & OCYAEH.

5. 3AKJTYHOK

JacHo e Aieka BO pasnnyHM NPaBHU CUCTEMU, PA3NINYHO Ce TOIKYBA OHOCOT Ha
cnobogata Ha U3pasyBatbe M jasuKOT Ha OMpasa. 3a eHu jasuKoT Ha oMpasa e
[en on cnobojata Ha roBopoT, 10[eKa 3a ApYri Toj e 3n1oynoTpeda Ha OCHOBHOTO
YOBEKOBO MPaBO Ha CNOBOAHO M3pa3yBatbe. [lMnemara He e SIECHO PeLlinBa U He
nocToM YHWBEpP3aneH 0AroBOp KOj NpuCTan e UCMpaBeH — M HajaobpaTa Hamepa
[ C& CMPEYM LINPEHETO Ha OMPa3sa IECHO MOXE Aa 3aBpLUK BO TOTANUTapu3aM
3abpaHa Ha NouHakBoTo MUcnere. Oa Apyra CTpaHa, U nperonemarta OTBOPEHOCT
BO €/1HO OMLITECTBO 3@ Hajpa3/IMyHM NOTMEeaN U CTaBOBW MOXE [a AereHep1pa Bo

1833 noseke Buam: http://www.osce.org/documents/odihr/2005/11/16836_bg.pdf, http://www.mediatimesreview.com/
september05/ataka.php, http://www.bghelsinki.org/index.php?module=news&id=1312, http://www.vbox7.com/
play:a258eb80

19 http://www.telegraf.mk/osuda-na-govorot-na-omraza-na-grchkite-vojnici.html
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3n10ynoTpeba Ha cthakarbeTo 3a c060aHO U3pasyBatbe. NHCTPYMEHT KOj 61 mokaxan
Janu HewwTo e cnoboaa Ha M3pasyBare UK Herosa 3n10ynotpeba He noctou. [a
NOCTOM TakoB UHCTPYMEHT, NeCHO 61 Moxene Aa ce oApeAuMe U 3a3eMeMe CTaB

3a CMTyalum Kako oHaa Bo XonaHauja, BO Koja rpyna nonuTMyapum 3arosapaat Aa

Ce O0TBOpY jaBHa AucKycwuja ganv Tpeba aa ce 403BOMM perucTpaumja Ha napTuja
Koja Ke ce 3anara 3a jieranusuparee Ha negodunujata. anm Toa e nerntmMHa
nonutnuka febaTa unv BpB Ha MOPanHO AerpajavpaH jaBeH AUCKYPC BO eAHO
nubepanHo onwTecTso?

Bo oTcycTBO Ha TakBa anaTtka, KoM Ce MOXHOCTUTE KOM HW OCTaHyBaaT 3a NpaBuiHO
Ja ce no3vumoHnpame? MpaBocyacTBOTO 61 Tpebano BO OAHOC Ha MOAUTUYKMOT
eKCTpeMn3aM, Koj ce MaHudecTMpa npeky jasukoT Ha OMpasa, Aa ro 3a3emMe MecToTo
Ha 3alUTUTHUK Ha ApXaBaTa, Hej3VHUTEe AeMOKPATCKM BPeAHOCTW U ToNepaHumjaTa.
Ho Toa e MOXHO camo MOA YCNOB ako NPaBOCYACTOBTO € HEe3aBWCHO, NMOUTUYKM
HeyTpasHO W KOMMETEHTHO 3a Aa MOXE Aa v MPUMEHyBa 3aKOHWUTE CO KOW Ke Ty
orpaHuuyBa HempudaTinBUTE jaBHK HacTanu. Ha npB nornes oBaa 3ajada He

e Tewka. MeryToa, npo6ieMoT ce jaByBa Npw JOHECYBaHETO Ha 0ANyKa Aanu
Hekoja nojasa e npudatansa Uan HenpudaTanBa BO MOLEPHOTO OMLITECTBO.

EneH oa HaumMHMTe 3a Aa ce yTBpAM NpMdaTNMBOCTa € JaNnu jaBHMOT HacTan ce
KOCM CO MHTEpecoT Ha HauuoHanHaTa 6e36e4HOCT, TEPUTOPUjANHNOT UHTErPUTET,
jaBHaTa 6e36eaHOCT, 3aWTUTaTa Ha 34paBjeTo, MOpPanoT, YrneaoT v NpaBoTo Ha
ApyruTe. 3Hauu, eAHOTO HMBO Ha 3aliTUTa 04 jasunk Ha oMpasa bu 6uno npeky
AVPEKTHO CNpOBEAYBake Ha 3aKOHCKUTE 0Apebu 1 ynotpeba Ha penpecuBHUTE
MHCTUTYUMK (CYA0BUTE, MOAMLMjaTa), KOM CO CTPOrM 3aKOHCKM KasHu 6u pabotene
Ha CnpeyvyBae Ha ja3nKoT Ha oMpasa.

MeryToa, OCTaHyBa MnpaliareTo KoMKy Aaneky CMee a Ce OAM CO PECTPUKTUBHUTE
METOAM MPOTUB ja3nKOT Ha OMpasa, a MpUToa Aa He ce 3arpo3un cnobosata Ha
“3pa3yBareTo, Kako efHO 04 TEMENHUTE YOBEKOBM npasa. bu pekne geka
penpecuMBHUTE MEXAHW3MMW BO €4HO 34paB0o AeMOKPaTCKO onwTecTBo 6u Tpebane Aa
6uaaT nocneaHMoT KOPEKTUB Koj bu Tpebano aa ce akTvBMpa 3a ogbpaHa oA jasukoT
Ha ompasa. MpeoTo HMBO 61 Tpebano aa buae caMMoT aMOMEHT KOj € OMUHAHTEH BO
OMLITECTBOTO W KOj 61 ro n3onampan jasMkoT Ha oMpasa kako HenpudaTavea nojasa.
[lokosiKy Toj HeMa cneabeHuUM 1 NOAAPXYBauM NoBeKe 61 NpeTcTaByBan UCKIY4OK
Koj cam no cebe 6u ce mapruHanu3vpan. 3a Toa Aa ce NocTurHe, notpebHo e BO
Cekoe OnwTecTBO Aa Ce nonynapusnpaat eayKaTuBHW METOAM 1 onwTonpudaTeHn
BPeaHOCTH, CO Len Aa Ce CnpeyaT pasHu npeapacyan Kou MoxaT Aa AoBeAaT Ao
jasuk Ha ompasa. MMpu T0a, 0C06EHO € BaxHa ynorata Ha MeauymuTe, buaejku
MeauyMnUTE Ce 04 HEenpoOLEHNINBA BAXHOCT 3@ TPAHCMAPEHTHO yHKLMOHMPare Ha
[pXxaBaTa. Ynorata Ha MeanymuTe, jaBHaTa ocyAa Ha NOMMTUYKMOT eKCTPEMU3aM

1 MHO3MHCKMOT CTaB [ieka OAPEAEHN OAHECYBatba Ce HenpudaTInBH, YECTO Ke
[0Bejat o cuTyaumja Aa He buae HeOMXOo4HO penpecuBHO Aa pearnpa Apxasarta.
Konky e peakuujata Ha OMLITECTBOTO Ha HeNpudaTAInBUTE OAHECYBatba MOCUIHA,
TONKy notpebaTa Ha ApxxaBaTa 3a penpecuja e nomana u 0bpatHo. Bo 3apaBo
OMLUTECTBEHO OMKPYXXYBare, BO KOE HajHENOCaKyBaHMOT MOMUTUYKK EKCTPEMU3aM
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61 6mn n3onwTeH, 61 6uNo 3a40BONEHO M HAYENoTO Ha cnoboaa Ha roBop M
HeCaHKLUMOHMpatbe Ha jaBHO M3HECEHOTO MUCNEHE, KaKO U HEOMXOAHOCTa BO CEKOe
OMNWTECTBO Aa NOCTOM efeH Man Aen Koj 3acTanysa eKCTPEMHU CTaBOBU KOM ce
HenpudaTanBK 3a MHO3WHCTBOTO.

Hema comHeHMe fgeka 3anagHoeBponckute apxasu n CALl dyHKUMOHMpaaT

Ha TOj HaYMH ¥ CO NPaBO MOXaT a MM MOCYXaT Kako MOAEN Ha oCTaHaTuTe
APXaBw, BKIYYMTESTHO M HA HALLMOT PernoH n Ha MakefoHMja Kako aen o4

Hero. MopurMaHOTO eBPOMNCKO 3aKOHOAABCTBO 6u Tpebano Aa e nonpudatnneo

3a ApXaBWUTE CO CKOPELLHO JIOLWIO MAHATO Ha MeryeTHUYKM KOHMANKTY (Npumep,
LpXaBuTe Ha nopaHelwHa Jyrocnaswuja), AoLeKa aMepuKaHCKMOT Moaen e fobap
npuMep 3a ApxXaBuTe KOW MOAONT Nepuos nNpakTuKyeaaTt ctabunHa AemokpaTuja uim
HeMaaT M3pa3eHn MeryeTHUYKM TEH3UN,

ABSTRACT

Despite the generally accepted international agreements, declarations and
conventions and their implementation in the national legislation of many states, the
practice shows that the question of hate speech and freedom of expression is wide
and interpreted in various way in practice. While the legal systems of some states
consider the speech of hatred more restrictive, in other legal systems the approach
is much more liberal and such a tolerance is viewed as an indicator of the level of
development of freedom of expression. Generally, the main division consists of two
approaches: the West European and the American approach.

Key words: hate speech, freedom of expression, media, holocaust, First Amendment, 11th
September 2001, Islam.
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» 3ATNPABOTO U 3A
ETUKATA!

aBTop: [lejaH [loHeB

Bo eaeH XpOHOMOLWKW CNed Ha HacTaHWTe, LMBMAM3aLmjaTa
MoKaXyBa AeKa YOBEKOT, KaKo COLl,VIjaJ'IHO 6VITVIe, HW3 CEBKYMNHaTa
CBOja UCTOpMja ce TPyAM Aa NPOoHajAe COBPLUEH MOAEN U YCTPOjCTBO
Ha 3aeHNYKO XMBeere. Bo Tre Herosmn Hamopu 3a 0CMUCTyBare

W peanusuparbe Ha MOLENOT M YCTPOjCTBOTO CpekaBaMe nepuoau
Ha pa3nuKyBare, CyAnpt, HO U NepUoAn Ha BIMCKOCT? M B3aEMHO
BAMjaHue Mery NpaBoTo M eThKaTa, OAHOCHO MOPanoT, @ Of MOHOBO
BPEMe TyKa € U 0CO3HaeHaTa HY)XHOCT 3a aManraMHo NoBp3yBaHe Ha
MpaBoTO M eT1Ka BO HaMepuTe 3a JOCTUrHyBake 1 peanusaumnja Ha
CeOonLTO NocakyBaHWoT naeasn-MoAen-yCTpojCTBO Ha 3aeHNYKOTO
XUBEEHE: JEMOKPATCKO ypeayBarbe W rpasHa ApxXasa.

Bo nodakameTo, T.e. peanusaumjaTa Ha 0BOj Maean, METOLOMOLIKM
aHanusnpaHo, NoCTojaT ABe TEHAEHLMMN: UMEHO, Aa Ce NOYUTYBa
cnoboaata, T.e. NpaBoTO Ha cnoboga Ha M3bop Ha YOBEKOT, Kako U
[ia ce NoyuTyBaaT npasunaTa Ha ,Mrpa“ BO 3aeiHNYKWNOT XMBOT - 3a
[ia Ha Kpaj CeTo Toa He M3POoAM CO Xaoc, Aerpajaumja, na v Heraumja
Ha BUCTWHCKaTa BPELHOCT Ha YOBEKOBATA JIMYHOCT, TYKY UCTOTO

Aa bupe npakTMyHa peanu3aumja Ha KOHUEeNuUMjata Ha YoBEKOBUTE
rnpaBa Kako HeroBo OIMLETBOPEHME, M3pa3 Ha Taa peanHa notpeba.

Hajuecto BO 04HOC Ha MpaluareTo 3a Toa KoW OMWTeCTBEHW OAHOCK Tpeba Aa r peryaupa npasoTo,
T.e. la/N OHWE KOW Ce 3aHMMaBaaT CO OJHECYBarbeTO W [ejCTBYBaETO Ha NyreTo, 3a pasnuka oA
[pYruTe HOPMU KaKBW LUTO Ce ETUYKWTE U MOPanHWUTe HOPMU Kou Tpeba Aa MM perynupaar BHaTpelHuTe
nejctea, cnoboaata Ha Bonjata W yBepyBatbaTa MM nak nNpasoTo Tpeba Aa ro perynupa YoBekoBoTO
oAHecyBatbe Kako UCTOTO He 6u ja 3arposuno cnoboaata Ha apyrute nyre. Co Apyru 360posu, Aanu
MOCTOM M 40 KOj CTEMEH € U3pa3eHa pasnukata Mery NpaBHUTE U eTUYKUTE HOPMY, T.€. 0 KOj CTeneH
Ha HYXHOCT ce pedepnpaat pasnukuTe Npu UCMONHYBAHETO HA HOPMUTE.

2 MocTojaT pasmucnyBara M TeHAEHUMM Jeka npaBoTo Tpeba Aa rv peryaupa OnwTUTE YCNOBM Ha
NOCTOEHE U 1ejCTBYBaHbE Ha MHCTUTYLMUTE Ha OMWTECTBOTO M Aa 06e3befyBa ONWTECTBEH NOPEAOK,
peA 1 Mup, a 0CTaHaToTo Aa 6uae NpenylwTeHo Ha eTukaTa Kako pednekcuja 3a MoOpanHocTa, 3a
nojasmre M npouecuTe Kou ce MOpasiHO pefieBaHTHM U BO KOM CEKAKO cnal‘aaT W ONWTECTBEHUTE OAHOCK
1 ypesyBameTo Ha UCTUTE BHATPe efHa 3aeAHnua.
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MpenoyeHo, co apyru 360poBK, BO 0OBa BpeEME Ha NMOCTMOAEPHO XUBEEHE U
TO/IKYBatb€ Ha HalaTa PeanHocT CE NMOOYMINIeAHa € KaTeropuykaTa uMnepaT1BHOCT
0[, peanusauunja Ha OBME TEHAEHLUMM 3apajn OCO3HaeHaTa nocneaunua of
paLlMpPEHNOT ONcer Ha LejCTBYBakbe M BaXHOCT HAa BPeAHOCHUOT penaTuem3am,

T.e. Npalare Ha akCUONOLWKKUOT penaTuBm3am, Koe BO NOJETO Ha eTukaTa ce
jaByBa Kako rneguwTe 3a cybjekTMBHOCTa, EMOLMOHANHOCTA M penaTBHOCTa Ha
MOpanHUTe CyLOBW UM BPEAHOCHUTE CTaBOBM, @ Ha NOAPaYjeTO Ha MPaBOTO IaBHO
Ce u3pasyBa Kako AOKTPMHA 3a NpaBHWOT nNo3utuemnsam. OTTyKa, BPEMETO BO Koe
XVBEEME, OHaka KaKo LITO Mery ocTaHaTuTe ro Hajasu u T.C. EnMoT Bo cBojaTa
36upka ,Kapna“ e BpeMe BO Koe HYXHO (Ke) ce TeHaupa [a Ce Hajae U Aajde OLroBop
Ha npalwatbaTta: ,Kage e X1BoToT K0j ro n3rybneme Bo xuBeereTo?"; ,Kaae e
MYAPOCTa Koja ja n3rybmeBme BO 3HaeHeT0?"; ,Kaae e 3HaeHeTo Koe ro urybusme
BO MH(OpMaumuTe?”, 3a Aa NOBTOPHO ro BpaTUMe HalweTo 6uTMe Ha HerosaTa
BMCTWMHCKA OCHOBA, T.€. AOCTOMHCTBOTO KOE HW ja AaBa CMMCNaTa Ha HalleTo
NoCTOeHE, a KOe MaK cBojaTa eceHumja ja uspasysa BO 3a€HUUYKNOT XUBOT CO
ApYruTe npeky emnaTuyHoCTa, foBepbaTa 1 TonepaHuumjaTa BO 3aeAHuLaTa BO Koja
npunara.

Bo 0BOj Hamop, K0j BOEAHO € 1 pe3ynTaT Ha eHOPMHKOT 6poj nperonemMm npobnemu
BO NPMpPOAHNOT, COLlI/Ija}'IHVIOT M MHOUBWAYANTHUOT XUBOT, a KOU Ce pe3ynTaT Ha
4OBEKOBMOT AocerawleH nHaosieHTeH ogHOC KOH CBOjaTa WOHWHA - pEeLEeHNETO

UK OCHOBaTa Ha €4HO MOXHO pelleHue ce Hbapa BO eTMKaTa M Toa Kako cuna Ha
YOBEYKOTO CyLITECTBO Aa ce u3bopu Aa CTUrHe A0 CaMOAOCTOMHCTBOTO, @ € MOXHO
Mpes ¥ Haj Ce MpeKy MouYnTyBarbe Ha CUTE YOBEUKM, a Of NMOHOBO BPEME, W ApYry
XMBU CylUTeCTBa. KOHTEKCTYasHO, eTuKaTa — COrjlacHO NPOMEHMTE BO HOBOTO

noba, a Ko ce 0AHecyBaaT U Ha Hea BO CMUC/Ia Ha MHCUCTUPaHE Ha eThyka
PUrMAHOCT Kako CYLWTUHa Ha COLI,VIjaJ'IHVITe N nHamBuayanHuTe I'IOTpeﬁl/I - Kako
K/YYeH ¥ HajnpoAyKTUBEH, edeKTnBEH 1 edmKaceH OArOBOP Ha MOMeHTanHaTa
CWTyaumja, NOBTOPHO e MOBMKaHa Ha CLeHa v NocTaBeHa Kako HyXXeH MokaxyBsay Ha
HacokaTa BO MpaBWaHOTO, 406poTO U3buparbe HacmpoTh 310T0. Taa ce 3eMa Kako
WHAWKATOP, HAaco4yBay, HO 1 anaTtka 3a HYXHUTE NPOMEHM Kaj YOBEKOT, NPW LUTO BO
HOBOHACTaHaTaTa CMTyaumja HajMHOry 1 e NoTpebHO COAejCTBOTO CO/Ha NpaBoTo.

Toa e Taka 3aToa LITO NpaBHUTE U MOpaHUTE HOPMW CTOjaT BO penauuja co YOBEKOT
Koj npeky cno6oaHo npudakakbe ce 0CTBapyBa Kako JIMYHOCT — LITO BO ETUYKA
CMUC/Ia € U LienTa Ha YOBEKOBOTO MOCTOEHE, HEroBaTa eraucTeHuMja 1 eceHumja -
CaMOOCBECTEHO W CaMopeanu3unpaHo eTuyko 6utue! MeryToa, oBa caMoOCTBapyBatbe
He Ce CNlydyBa Kako W30/nmpaH cybjekTnBeH npoLec, TyKy Toa Cexkorall npeTcraByBsa
W eJHO MHOTY BaXHO COLMjasHO fejcTByBakbe, Koe nak, 04 CBoja CTpaHa, MoAnexv
Ha NpaBHWTE HOPMMW. 3Hayu, HOBEKOBOTO CaMOOCTBapyBare UK NPETXOAHO
CMOMeHaTOoTO NounTyBakbe Ha cnoboaata, BO COXMBOT CO ApyruTe® e MOXHO caMo
TOrall kora My e 06e36e4€eHO OHa LITO My mpunara, T.e. ako My e AaZeHO OHa LITO

€ HeroBso, a Toa e cybjekTMBHOTO NpaBo. W Aoaeka 06jeKTMBHOTO MpaBo o WTUTK

3 Buaejku 4OBEKOT € MpeA 1 Haj Cé counjanHo 6UTHe Koe CBOjaTa CMUC/A ja peanusmnpa BO COXMBOT CO APYTUTE.
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1 My rO rapaHTMpa HeroBoTo Cy6jeKTUBHO MpaBo, Toa BO UCTO BPEME CYXM U 33
CaMOoOCTBApYBatbe Ha MOPAsIHUTE KapaKTEPUCTUKM Ha YOBEKOT.

Bo oBaa cMucna, MoXe fa Ce 3aK/y4u Aeka npaBoTo cBojaTa paboTa He MOXe Aa ja
peanuaupa 6e3 MopanHocTa 6MaejKn UCTOTO € HAaCoYeHO KOH MOopasiHaTa Len 1 ce
onpaeayBa npeky MopanHocta. Co apyru 360poBu, 06BP3HOCTA Ha NPaBOTO JIEXM BO
06BpP3HOCTa Ha MOPAJIOT, T.e. MPaBHMOT MOPEAOK € MPed 1 Had C& MopaseH Mopeaok,
AOfeKa nak, o4 Apyra CTpaHa, LesMoT MopasieH NopeaokK, MPaBHO, He € MOXHO

Aa Ce M3pask W CaHKLUMOHMPA.* 3Hauw, JOAEKa eTMKaTa NponuiLyBa BPEAHOCTH ¢
HOPMM KOM INYHOCTa Tpeba Aa rv cream v U3BpLLYBa, Co 06BP3HOCT YMja nospeaa
3HauM rpuxKa Ha COBECTA M HajueCcTo oCyaa [OHECEHa O/l CTPaHa Ha jaBHOTO MHEHMe,
NpaBoTO NPOMWLLIYBA BPEAHOCTU U HOPMK KoM Tpeba Aa ce cneaaT U nounTyBaar,

a yuja nospeaa Ha 06BP3HOCTA € MPOoC/efeHa Co OApeaeH 6poj OMITECTBEHM
CaHKLMK,

CeTo 0Ba yKaxyBa AeKa NpaBoTo e eAeH NOCTPOr CUCTEM Ha npasuna (3a

CMETKa Ha MOpasoT) BO OCUrypyBatbe€TO Ha KOMMIEKCHUTE MOTPe6M Ha NyreTo u
UCTUOT DYHKLMOHMPA BO NPaKTUKATa NPeKy UCMOMHYBatbe Ha MPaBHUTE HOPMM.S
HeroBaTa 3aaya ce COCTOM BO OApeAyBabeTo Ha 6aparbaTa Ha 3aefHuULaTa,

LUTO 3HauM MMa 3a4aya Aa ro TOMKYBA U NPOLIEHYBa YOBEKOBOTO AejCTBYBatbe

CO MOMOLL Ha MPaBHUTE HOPMM W 3aKOHW KO Ce U3pa3 Ha M3BOPHOTO MOPasHO
ofaHecyBarbe. Cnopes Toa, NPaBoTo HAcTOjyBa Aa ro Nonpasy UM BOCMOCTaBy
HapYLIEHMOT NpaBeH NOpeaokK, Npu LITO BO OBaa CMUC/IA NPaBOTO Kako CBOj TEMEN
ja npetnocTaByBa eTMKaTa MM, Nocno60AHO KaxaHo, MPaBoTo Ce jaByBa Torall Kora
€TWYKaTa CBECT Ke 3aTan W Ke Ce U3poaaT HeraTMBHU MopasHu AejcTea.®

3a cMeTKa Ha NpaBoTo, eTMKaTa noBeke hyHKLMOHMPA Kako NaTokas 3a HyXHaTa
NpoMeHa Ha 1 BO Y0BEKOT BO 06/IMK Ha HyxHa notpeba of uarpagba Ha camoceecT
Kaj CeKoro BO OAHOC Ha COMCTBEHOTO MOCTanyBakbe, Npyu LUTO Taa ro Haco4vysa

KOH n3bop Ha [lobpoTo HacnpoTu 3n070. OBa, BO COBPEMEHaTa enoxa, T.€.
MOCTMOAepHaTa peanHoCcT BO Koja xuBeeMe, Tpeba fa ce 3eMa Kako akCMOM BO
06uaoT Aa ce HaAMMHAT NpobnemMuTe KoM ce CMeTaaT 3a NPUYMHU BO MOTPELLHOTO
OﬁnMKYBaH:e Ha MUC/I0BHATa, OonwTecTBeHaTa U NoanTUYKaTa KJiMMa Ha HalleTo
BPEME, @ UMM pe3ynTaTh ce Cekako NnocnesnumTe v o4 NpOoLUKMPEHOTO noapavje Ha

ES

OBge, Kako AuCKpenaHua, Moxe Aa Ce 3eMe TONKyBakbeTo Ha . JeNMKEH Crioped KOro mpaBoTo € T.H. ,ETUYKNA MUHUMYM',
T.€. HULWTO APYro OCBEH OHOj MUHWUMYM MOpan Koj € anconyTHO HyXeH 3a ONCTaHOKOT Ha OMWTECTBOTO, NOPAAM LTO CaMoTo
OMITECTBO 0 ,XPaHU"‘ CO MOCEBHM CaHKLMM — MPABHUTE CaHKLWK, @ Of HEro co3aaBa eAeH NocebeH BUA ONLUTECTBEHU HOPMU
- NPaBHUTE HOPMK.

[

Toa e Taka 3aToa LITO CO CO3/aBakbeTO Ha HOBaTa OpraH13aLmja Ha OMWTECTBOTO UCTOTO € UCTIPENIETEHO CO Hajpa3nnyHn
OMLTECTBEHN TPYNK, N BO 0BOj KOHTEKCT noBeke 04 noTpebHoO e Aa ce perynvpaat HeKou OMWTY U nocebHU npasuna Ha
OAHecCyBare Ha J'I‘/ILGTO Kou 61 0be3beanne oncTaHoOK Ha eaHa Bakea 3aefHuUa - ApxasaTa. Tve npasuna ce npasHUTE
HOPMU M [0 HVB MOpa fia Ce MPUAPXKYBAAT CUTE UNEHOBYM Ha OMLITECTBOTO, MPY LUTO 33 Aa ce 06e36ean UCTOTO NpeaBUAEHM
Ce ¥ oapefeHn CaHKLMK of CTpaHa Ha opraHuTe Ha BfacTa.

o

MocTon y6eayBatbe CornacHo koe cekorall Kora HewwTo He yHKLMOHMUpa BO YOBELUTBOTO, OAHOCHO KOra UCTOTO € BO Kpu3a, Ha
CLieHa ce MoBuKyBa eTnkata. CornacHo UCToTo, cekoe Aoba Kora 1 kade MoCTon Hy)XXHOCT 0f noTpe6aTa Ha eTukaTta e BCyLHOCT
nepuoA Ha YoBeuka Mpes C& aBTOAECTPYKTUBHOCT M CEOMIWT HeraTusuTeT. OTTyKa W MpOMeHaTa Ha yJoraTa Ha eTukaTa of
coBeToAaBeL| 3a 406y NOCTaNKM 1 NOCTUrHYBatbe Ha MOpaneH yrnes Ha eTUUKM 3auHTepecupaHnTe NoeanHLM BO 3anoBeaHNK
Ha 3a/l0/DKUTENHN AejCTBA U BOAWTEN HU3 TELKUTE UCKYLUEHM]a — Hayka 3a YOBEYKMOT U CBETCKMOT ONCTaHOK (3abeneluka BO
0AHOC Ha yKaXyBatbata W Co3HaHWjaTa Ha npod. A-p Kupun TeMKoB BO HW3a pacmpaBy 3a MOBTOPHOTO BpaKatbe Ha eTukata
[ieHec).
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BPeAHOCHMOT penaTtneM3aM BO HaIMUOT CeKOj,Cl,HEBEH FpafaHCKVI XWUBOT. MMeHO,
rybereto Ha gosepbaTta BO 06jEKTVBHUTE MOpanHN BPEAHOCTH, T.€. MMEeANLITETO
[ileKa pa3fiMKyBareTo Ha A06pOTO OA 3/10TO BO OMLTECTBEHWUOT W MPUBATHUOT
XXMBOT € YCNOBEHO 0Of MAEONOLWKN Npeapacyan, 61oNoWKN oO4pPeaHNLM UK feka
MCTOTO € HanpoCTO NocaeanLla Ha MHTeNeKTyaHaTa MasnoyMHOCT — Ce OArOBOPHM
3a Ce NopaLLMPEHNOT anoIUTUYKK NecMm3am, 6ercTBo BO NMpMBaTHOCTA W
BHATPELLHOCTa Ha COMCTBEHOTO Jac, MOTOa 3a OMLITMOT MOpasieH Naj BO ONCEroT Ha
HEBUAEHUOT NOPACT Ha YNIMYHUOT U NOIUTUYKNOT KPpUMUHaM, Na Cé 40 UMHN3MOT Ha
NOAUTUYKUTE NPETCTaBHULM N eKOHOMCKkUTe npoduTtepu. Oa ryberbe Ha gosepbaTa
BO 06jeKT1BHWTE MOpasiHW BPEAHOCTM FO YCII0BM M O4YMUPAHETO Ha YOBEKOBOTO
OMLUTECTBEHO KOMYHMUUMpPatbE, T.€. Ha OHWE KOHBEHLMW Ha MerycebHO OfiHeCyBatbe
KOM Ce BaXHa KapaKTepUCTVKa Ha 0YOBEYYBaHETO, Ma Taka Ce NMoMasiky Ce BOAM
rpyxa 3a 3aegHuyKkoTo 206po. Bo oBaa cMmucna, HamMecTo 06jEKTUBHU KPUTEPUYMU
Ha 406pOTO M 3/10TO, CE NOBEKE Ce CO3/aBa efeH HOB MOpas Ha TEXHO/OLWKATa
LMBUIM3ALM]ja KOj € LIENIOCHO HAacoYeH KOH MOKTa M yrpaByBarETO W Kaje 3a efeH
0A rNaBHWTE KPUTEPUYMM Ha OHa LITO € AOMYLUTEHO WM HEAOMYLUTEHO Ce 3eMa
jaBHOTO MHeHue.

Bo BakBM yC/oBK, MOMOLLTA OZ CTPaHa Ha NpaBoTo M € NoBeKke 0f NoTpebHa Ha
eTukaTa 1 06paTHO, yLITe NOBeKe LWTO U Ha ABETE, U Ha MPaBOTO W Ha eTuKaTa,
COrMIAaCHO HYXHMOT €TUYKM [yX Ha COBPEMEHOTO XWBEEHE — U MOKpaj Toa WTOo
“MaaT pasNnyHM METOAM BO OAHOC Ha 06BP3HOCTA Ha HOpMWTE,” LienTa UM e ucTa!
OTTyKa, Tve Tpeba fa ce MPOHMKHYBaaT, UCMpenIeTyBaaT 1 noMaraaT BO MMETO

Ha ucTaTa uen - obesbesyBare Ha J06PO KUBEEHE, 3aLUTUTA Ha UCTOTO U HETOBO
yHanpeayBate Bo 61MCKa M JaneyHa MAHWHA, @ He CO MOBPeLyBatbe Ha NCTUOT U1
HEeroBa MaHunysnaumja, T.e. YyHUXyBake Ha HajBUCOKMOT MPUHLMM Ha COBPEMEHMOT
XMWBOT - ,MpaBHaTa ApxaBsa“‘ 1 ,[EMOKPATCKMOT NOpesoK".

TokMy 3aToa, BO MMETO Ha rparaHckaTta CUrypHOCT, CTabUTHOCT, yHanpeayBakbe 1
3awwTuTa, Tpeba aa bugeme 3A npasoto n 3A etnkara!

7 Pasnukata BO 0AHOC Ha 06BP3HOCTa MeILy MPaBHWUTE ¥ MOPAJIHUTE HOPMUK Ce COCTOM BO TOA LUTO MOPanHUTE HOPMKU Ce
MCMO/HYBaaT Mo COMNCTBEHA BOJTja, LWTO Nak He e ciyyaj co 06BpPCKUTE KOM NMpOM3/EeryBaat o4 NpaBHUTE HOPMU; MOTOa,
WCNOJIHYBakETO Ha MOpasIHUTE HOPMU MOXeE Aa Ce 0YeKyBa, A0AEKA UCNOSTHYBAHETO Ha NMPaBHUTE HOPMU MOXe Aa ce
o6esbeay co MpUHYAA; UCTO Taka, MOpaIHOTO OAHECYBake MO MPaBUMIO € CBECHO 6apatbe, AejCTBYBatbe CO CBECT 3a
NoCNeAnLMTE, a NMPeKpLIYBarbeTo Ha NpaBHUTE HOPMU MOXe Aa Buae 1 NoKpaj HaluTe HaMepy v xenbu; Kako u (GakToT Aeka
3a HemMopaslHuTe [iejcTBa ClefyBaaT CaHKLMN KakBy LUTO CE rpyxka Ha COBECTA, Kaerbe, MPUTUCOKOT Ha OKONMHATA, jJaBHOTO
MHEHWe, A0AeKa 3a NMPeKplyBare Ha NPaBHUTE HOPMK CrieAaT CaHKLUMKU 3aCHOBAHWU Ha 3aKOHOT.
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ABSTRACT

In the history of human civilization we can almost always find periods of
confrontation as well as periods of reunion of law and ethics, as it has been in the
recent period, when the scholarly necessity for a symbiotic connection between law
and ethics is crucial in the intention for achieving and realization of a general and
desirable ideal/model organization of everyday life: a democratic society with a
legal structure.

As a result of this, there are two tendencies in the achievement and realization of
this ideal: to respect freedom and to value the rules of the “game” in everyday life,
so that at the end it does not end up in chaos, downgrading and negation of the
true values of the individual.

Whereas law is one strict system of rules (in terms of morality) in its striving to
meet the complex needs of people and ensure its functioning in practice (almost
always through sanctions) when ethical conscience fails and negative moral actions
arise, ethics functions more like a road sign which tells us about the necessary
change in and for the man and the need for awakening conscientiousness in each of
us; during this process, it directs us in our choices, to choose Good instead of Evil.
Conclusively, both law and ethics, besides applying different methods, have the
same aim, and that is why they should be distinguished, they should intertwine and
help in the name of that very aim - to provide the environment for a decent life, to
protect it and encourage it in the near and distant future.

That is why, in the name of civil security, stability, promotion and proper behavior
we should be FOR law and FOR ethics!
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» REVISION OF THE MIGRATION
AND REFUGEE POLICIES OF
BULGARIA AND MACEDONIA
AS PART OF THE ACCESSION
PROCESS TO THE EUROPEAN
UNION:

THE EU ACQUIS AND ITS
IMPACT ON THE LEGAL ORDER

author: Nataliya Nikolova

Nowadays, the issue of migration and refugee policies within

the political agenda of the European Union is crucial and widely
discussed. The latest improvements in the migrant policies - the
introduction of the Stockholm Strategy and visa liberalization for
specific countries in the Western Balkans sustain the need of debate
of these policies for further development. The paper focuses on

the revision of migrant and refugee issues in a new member state

- Bulgaria and a country from the Western Balkans - Macedonia,
which is on its way of harmonizing its laws with the European acquis
as a precondition for membership. Although the topic requires more
than the given limit of the text, it provides a brief overview of the
policies.

INTRODUCTION

“Europeanization of asylum and immigration policies is an important
part of the EU accession strategy because of the political sensitivity

roouHa 8, nekemspu 2010, Ckonje 139



// CURRENT

of these issues among current member states’( Grabbe 2002: 91). These policies
in CEE in that case and in Bulgaria are mainly impacted by the EU because of the
limited development of migration policies prior to 1989. The former Warsaw Pact
countries, as H. Grabbe states, “did not have immigration policies as such, because
the focus was on preventing or regulating the emigration by their inhabitants.
Wholesale transfer of EU border policies has thus filled institutional lacunae left
by the legacy of communism. Border guards have had to adapt to a new task: to
keep foreigners out rather than to keep their countrymen in”( Grabbe 2002: 91).
Prior to 1989 Bulgaria, like the other former Soviet-bloc countries, was a country
with limited migration. After 1989, the country became part of the European and
the world migration system and is now under increasing migration pressure. The
process of Europeanization can be defined as a set of processes whereby rules
and procedures are constructed and defined in the EU policy process and then
incorporated in the logic of domestic discourse and public policies (Radaelli 2003).
Emil Giatzidis (Giatzidis 2004: 434-457) argues that “the process of EU integration
is @ complex process of social transformation aimed at establishing particular
public structures, standards, consensual attitudes and strategies, compatible with
the EU and acceptable to its member countries”. According to Johan P. Olsen,

the term serves as “ a sort of synonym for institution building and institution
development at the European level. Thus, many scholars portray Europeanization
as the institutionalization, at a European level, of a distinct system of governance
with common institutions and the authority to make, implement, and enforce
Europe- wide binding policies’( Cini 2003: 337). Risse, Cowles and Caparaso define
Europeanization as the “development at a European level of distinct structures of
governance, that is, of political, legal, and social institutions associated with the
problem solving that formalizes interactions among actors, and of policy networks,
specializing in the creation of authoritative European rules” "( Cini 2003: 337). It
also can involve many other processes such as policy transfer, regime transfer and
institutional development. Moreover, when discussing the applicant countries, the
Europeanization process and the conditionality for membership gives the Union
significant leverage in transferring to them its principles, norms, and rules and as
well in shaping their institutional and administrative structures.

I. DEVELOPMENT OF THE MIGRATION POLICY IN BULGARIA

BULGARIAN IMMIGRATION POLICY UNTIL 1989

During the Socialist rule until 1989 Bulgaria did not have an immigration policy. At
that time, Bulgaria signed several friendship treaties with other Comecon nations
to ease the exchange of workers and tourism in the area of the former Warsaw
Pact countries. In the 1980s, for example, a large number of Bulgarians worked

in the construction and timber industries of the Komi Autonomous Soviet Socialist
Republic (Komi ASSR) under an exchange agreement with the Soviet Union. On
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the other hand, Bulgaria had similar agreements for the exchange of workers with
other Socialist countries. For example, some Vietnamese construction workers
sent to Bulgaria under the Comecon agreement in the 1980s remained, and in
1991 the Vietnamese population of Bulgaria was at 11,000. In that period Bulgaria
maintained visa-free agreements with the Socialist states and free movement

was closely controlled. Moreover, travelling between Warsaw Pact countries was
stipulated with the special agreements between Bulgaria and third countries. Still,
travelling in that area was less problematic than travelling to Western countries

BULGARIAN POLICY ON IMMIGRATION AND ASYLUM AFTER 1989

The adoption of the EU asylum and immigration policies mainly concentrates on
ensuring adaptation to the EU’s framework for Justice and Home Affairs (JHA),
which now includes the Schengen acquis. As Elena Jileva says, “the political project
of European Union enlargement toward the CEE countries has been transformed
into a technical, depoliticized process of exporting the Union’s acquis to the CEECs.”
(Jileva 2002: 75)

THE ROLE OF THE EU

The negotiations on Chapter 24 “Co-operation in the Fields of Justice and Home
Affairs” were opened by Bulgaria on 1 July 2001. Later, in November 2001, Bulgaria
adopted its National Schengen Action Plan. Within the EU accession process
Bulgaria has practically fully harmonized its visa policy. The country accepts in full
the acquis under Chapter 24 and does not consider it necessary to request any
derogations and transitional periods in the field of JHA. At present, Bulgaria has
brought its legislation and practices in the fields of visa policies, border control,
migration and asylum largely in line with the acquis.

Even though the European immigration and asylum policies agenda is developing
extremely intensively, Bulgarian legislation has followed all the dynamics in this
area. In 2004, Bulgaria completed its negotiations for EU membership, which were
expected to come into force in January 2007. We are, therefore, in the process of
introducing European legislation in the field of migration. The accession process has
been developing very dynamically over the recent years, and Bulgaria is making

a serious effort to follow these developments. The national assembly has adopted
new laws and regulations that are in compliance with EU legislation, and it has
accelerated the process of accession. The process of adopting EU regulation and
treaties in this sphere was a major task of many ministries and agencies, such as
the Ministry of Labour and Social Affairs, Ministry of Justice, Ministry of the Interior,
Ministry of Foreign Affairs, Agency for Refugees, UNHCR and many other NGOs.
The assessment does not pretend to be completely exhaustive but presents the
development of these policies within the EU integration process. Looking through/
analysing the various reports from 1999 on the EC in relation to the Bulgarian
accession process, we can agree that relevant legislation was introduced.

roouHa 8, nekemspu 2010, Ckonje 141



// CURRENT

ANALYSIS OF BULGARIA’S IMMIGRATION POLICY AT PRESENT

At present, Bulgaria has made considerable progress with the migration acquis.
Bulgarian migration legislation consists of international and domestic legislation in
the field of migration control.

The compliance of the Bulgarian legislation with the European and international
legislation, as well as the new migration policy, are aimed at achieving an optimal
balance between the freedom of movement of people and the control of illegal
immigration, "while respecting the basic human rights and freedoms”( Recent
Developments 2002). According to the experts of the Government of Bulgaria, in
practical terms this means “enhanced internal and border security with the final aim
of undertaking regional responsibilities for protection of the EU external borders;
development of regulated forms of migration; and respect for the rights and
integration of the legally residing migrants” ( Recent Developments 2002).

The migration legislation has developed very dynamically over the recent years and
Bulgaria has made all the necessary introductions and alignments to follow these
developments. As a result, the Bulgarian Migration Policy consists of international
treaties and domestic legislation. According to the Bulgarian Constitution,
international treaties that have been ratified, promulgated, and entered into force
are part of domestic legislation and supersede it if the latter contradicts them.

The result of all the measures taken by the different sectors and actors, the main
legal instruments in the field of visa policy, external border control, migration
and asylum include: the Aliens Act and the Regulation on its Implementation,

the Ministry of Interior Act, the Bulgarian ID Act, the Civil Registration Act, the
Unemployment Protection Act, the Refugees Act, the Regulation on the Terms
and Procedures for Issuing Visas by the Diplomatic and Consular Missions of the
Republic of Bulgaria, the Regulation on the Border Checkpoints, the Structural
Regulation of the Refugees Agency, etc. However, the process of strictly applying
the rules in the area of Chapter 24 has brought up certain issues that need to be
addressed. The strict application of the visa policy for countries outside the EU and,
more specifically, to Russia and the countries around the western border, raised
questions to be discussed by the citizens of these countries before accession. In
addition, we should not forget that over the years Bulgaria was also an attractive
tourist destination for the countries of the former Soviet Union. Later, the Foreign
Ministry of the country facilitated the visa policy for tourists.

INFLUENCE OF INTERNATIONAL ACTORS - DEVELOPMENT OF THE
NATIONAL ASYLUM POLICY BY STATE ACTORS AND THE UNHCR

Nowadays, the legislative advances in the field of refugee policy are a fact - the
National System for Refugee Protection “by and large [...] is functioning.”(UNHCR-
Bulgaria 2005:295). The state policy in the area of asylum, refugees and their
integration has been implemented in accordance with the international legal
instruments regarding refugee protection and the EU acquis in the field of asylum
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as well as the Constitution of Bulgaria, the Law on Asylum and Refugees, and other
national laws.

The policy regarding asylum in Bulgaria has been developed over the years very
fast and in line with the needs of the region. At the top there is the indisputable
assistance of the UNHCR as a main indicator for adoption and harmonization with
European standards of this new policy in the past ten years. All new legislation,
institution building and strategies were applied in order to successfully implement
the requirements of Chapter 24. Bulgaria is building institutions and its capacity
to implement the EU acquis in this area. In the process of ‘returning to Europe’, as
Dr. Luise Druke (former Representative, UNHCR Representation in Bulgaria since
October 2000) says, “this ‘active leverage’ of deliberate political conditionality has
a causally important influence on the creation of institutions and legislation dealing
with migration in Bulgaria” (Druke 2004: 127).

The European Union’s common position of 15 October 2003, which recommends the
provisional closing of Chapter 24, explicitly points out that Bulgaria strictly fulfils
the requirements of European standards in asylum matters. The further reports
sustain this progress. However, the accomplishment of the policy was a result of
the cooperation of many actors - among them the State Agency for Refugees, the
Representation of the UN High Commissioner for Refugees in Bulgaria, the Bulgarian
state agencies and non-governmental organizations working with refugees.

As was already noted, the UNHCR in Bulgaria plays an important role in establishing
cooperation for the emerging ‘Law for Refugees’ Protection and System. The office
of the UNHCR was opened in May 1992 and in 1993 it made its first institutional
arrangements at the national level by establishing the National Bureau for
Territorial Asylum and Refugees (NBTAR), which was later replaced by the Agency
for Refugees/SAR. The function of this division was to handle refugee-related
activities within the executive branch. The official relations between the UNHCR and
the Republic of Bulgaria began on 22 July 1993 with the signing of the Agreement.
This has provided the legal basis for co-operation with the UNHCR. In that regard,
the lobbying for a Refugee Law by the UNHCR started in 1995 with the participation
of national-level policy-makers in UNHCR representation workshops and the various
round tables held in Sofia on Bulgaria’s EU Accession, European Harmonisation and
International Refugee Protection. They have assisted the efforts in achieving the
goal of consolidating support for and understanding of the national asylum system
in Bulgaria.

In addition to the harmonization of the Bulgarian refugee policy with that of

Europe and its development SAR, as the main legal authority in this field, follows

all the improvements on the European level as well. Nevertheless, one of the most
important contributors in the establishment and harmonization of the Bulgarian
Asylum Policy remains the UNHCR representation in Bulgaria. It supports the
governmental institutions through the agreements it has signed in all the spheres of
implementation of new mechanisms and twinning projects.
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II. REVISION OF THE MIGRATION POLICY OF MACEDONIA

Nowadays, Macedonia is expecting to be given an exact date for future membership.
The revision of the EU integration process can be traced through the transformation
of the institutional infrastructure of the legislative and executive bodies. In other
words, the Europeanization of institutions and institution building in the country

is quite evident even though the state is still in a certain stage of the integration
process. The ‘broadening and deepening of the relations’ between Macedonia and
the European Union has not passed without leaving a trace on the institutional
level. Moreover, until now, the process of Europeanization has been highly beneficial
for the country, having an important and stimulating impact on its reforms. A major
problem is the length of the process of European integration and the lack of tangible
prospect for accession. The pace of integration has been highly influenced by the
regional environment and the name issue with Greece.

For the purpose of this paper we focus on the elaboration of the migration policy,
which is mainly discussed in chapter 24: justice, freedom and security of the
progress reports and article 75-76 of the Stabilization and Association Agreement.

EVALUATION OF THE MIGRATION AND REFUGEE POLICIES OF MACEDONIA

Globally, international migration, though of varying scope, intensity and along
different routes has been continuously increasing over the past few decades.
Nowadays the scope of migration is larger than ever before, and the growth trend is
expected to continue in the near future.

The adoption of a migration policy is a significant activity that, amongst other
things, is aimed at introducing a legal framework in the area of migration that is
consistent with the EU legal framework. As we have mentioned already - granting
candidate status to Macedonia in 2005, the EU set many conditions concerning
migration.

RESOLUTION ON MIGRATION POLICY FOR 2009 - 2014

The intensive work, which will be revised here, is based on the Resolution on
Migration Policy and Migration Profile 2009-2014 of Macedonia, prepared with the
assistance of experts of the International organizations (UNHCR, ICMPD, MARRI,
IOM) by the Inter-ministerial group in 2008 and accepted by the Parliament

in January 2009. The Resolution on Migration Policy is a strategic document
defining the principles, criteria and standards of the migration policy of the
Republic of Macedonia, as well as the adequate measures and activities for their
implementation. The Resolution elaborates the position of the country on issues
related to migration management for the period from 2009 to 2014 and contains
directions as well as specific actions that need to be undertaken related to further
alignment of the migration legislation and procedures with the EU Acquis. In
addition, the country’s 2008 Migration Profile was endorsed by the Government in
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February 2009. The document addresses the following migration issues: regular
migration, emigration, remittances, diaspora, irregular migration, institutions,
competencies and international cooperation in the area of migrations, assessment
and analysis of migration related problems.

INTRODUCTION OF NEW LEGISLATION AND PROGRAMMES IN THE AREA OF
MIGRATION POLICY

The government of the country has put efforts in defining and implementing
consistent policies and programmes in the areas of rights and duties of

foreign citizens residing in the country. In its alignment process to the Acquis
Communautaire, the country is committed to applying a comprehensive, systematic
and effective migration policy and takes proper actions in implementing the relevant
new legislation. A year after the independence of the Republic of Macedonia, more
precisely in November 1992, the Law on Citizenship was adopted in accordance with
the Law on Movement and Stay of Foreign Nationals, which was in force until the
adoption of the Law on Foreign Nationals.

VISA LIBERALIZATION

In the framework of the visa liberalisation dialogue process, Macedonia made
important progress in the areas of justice, freedom and security and fulfilled the
roadmap benchmarks also confirmed by the progress report of the EC from October
2009. On the basis of this progress, the Commission in July 2009 proposed lifting
the visa obligation for citizens of the country. The European Parliament and the
Council recognise that Macedonia, Montenegro and Serbia fulfil all conditions

for visa liberalisation. This has allowed for the adoption of the amendments to
Regulation (EC) No 539/2001 in due time to allow those three countries to join the
visa-free regime by 19 December 2009. But, looking beyond the fact of the visa
liberalization, as part of the reforms made in the integration process, we should

say that “Visa liberalization should have a positive impact of reforms, as it is an
example of the merit principle and effectiveness of conditionality. However, if the
same principle is not applied to launching accession negotiations, then the policy of
conditionality would be seriously undermined and the impact of visa liberalization on
reforms limited” (European Commission 2009: 64,65).

INTERGOVERNMENTAL INITIATIVES, INTERNATIONAL ACTORS AND NGOS
RESPONSIBLE FOR THE MIGRATION POLICY IMPLEMENTATION AND
DEVELOPMENT

INTERNATIONAL ACTORS AND ORGANIZATIONS

Alongside the governmental institutions, there is an involvement of the major
intergovernmental organizations in the migration policy development of the country:
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e United States Agency for International Development (USAID)

e International Organization for Migration (IOM)

e The United Nations High Commissioner for Refugees (UNHCR)

o The European Agency for Reconstruction (EAR)

e The United Nations Children’s Fund (UNICEF)

e The Organization for Security and Cooperation in Europe (OSCE)
e The Migration, Asylum, Refugees Regional Initiative (MARRI)

THE ROLE OF CIVIC SOCIETY IN THE MIGRATION ISSUES

Revising the role of NGOs in the formation, implementation and development of
the migration issues, we can observe that not so many of them are involved in the
migration programmes. However, we see the role of the Open Society Foundation,
which focuses mainly on Roma issues and the related trafficking and integration
processes. Inevitable is the involvement of the Red Cross in issues pertaining to
refugees, the World Vision - a Christian humanitarian organization, which works
on helping and protecting displaced persons. The NGOs are not just involved in the
implementation of programmes and policies, but also serve as a watchdog of the
current enacted laws and implemented policies. Good examples of organizations,
working in this field, are The Center for Economic Analyses and Center for Research
and Policy Making.

In addition, we can conclude that the process of alignment with the European
legislation presents a consistent process for Macedonia, which involves institution
and capacity building, and involvement of all the actors.

CONCLUSION

The main case study of this paper - Bulgari - a presents an interesting research
effort. The introduction of new laws and institutions was the result of the European
integration process of harmonization of specific legislation. The alignment with the
European Union policies and instruments - financial and technical assistance in the
field of Immigration and Asylum of Bulgaria - sustains the role of the EU as the
main motor for development, improvement and creation. Moreover, in the discussed
area - Immigration and Asylum - the European Union not just improved, but
transferred through the conditionality many advanced policies (for the protection
and integration) adopted, on the other hand, within the field of these policies on
the European level. Moreover, as a result of the harmonization of the policies on
the process of accession at present, we have changes and amendments of the
main legal instrument in relation to the refugees protection, the Law on Refugees
and Asylum, as a result of the developments of the EU directives of the Union

from 2004, laying down the minimum standards for the provision of temporary
protection - the so-called Qualification Directive. The Influence of the EU in the
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state building in Bulgaria leads to setting of new institutions in the field of refugees
- the State Agency for Refugees, in the area of migration - the special directorate
in the Ministry of Interior - Directorate Migration. We see that the Union also gives
legitimacy to organizations like the Presentation of the UNHCR. The latter plays

an active role in refugees issues, supported governmental and NGO partners in
Bulgaria dealing with the protection and assistance on the way to establishing

a National Asylum System. The Bulgarian regulation of the migration process is
congruent with the international norms and the EU legislation in this field because
of all this effort aimed at harmonization.

The revision of the national and harmonized documents of Macedonia on the

issue of migration and asylum policies presents the country’s development as

a continuous process, where we see the role of the European Commission as a
strong impetus for changes in this area. For the purpose of this paper, I have been
consulted by my dear colleague Mjellma Mehmeti whom I owe special gratitude.
The process of Europeanization has been/ is highly beneficial for the country, having
an important and stimulating impact on its reforms. However, the pace of European
integration process is highly influenced by the regional environment and the name
issue with Greece. Overall, the introduction of a consistent migration policy as a
condition for EU membership is a process which needs institutional building and
changes, but also requires capacity building. This is achieved through the assistance
of all the programmes for accession.

However, the introduction of such policies is not just transferring leverage of
knowhow; it also requires significant efforts aimed at helping people understand

the harmonized legislation via a communicational strategy- shifting from political
criteria to policy issues. Thus, the process of European integration, with all its new
policies, will be easily conceived by the people once the negotiations start.
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PE3NME

TpyAoT ce okycupa Ha crnopeabeHa aHanusa Ha byrapckata U MakefoHCKaTa
MosNTUKa 3@ a3uioT U MMUrpaumjata BO paMKWUTE Ha NPOLLECOT 3a eBporcKa
WHTerpauuja. MnaBHOTO UCTPaXxyBatbe e 3a byrapckaTa NoaMTUKa 3a MUrpauujaTa u
beranuute nNo NagoT Ha KOMYHM3MOT 1 BO OAHOC Ha MPOLECOT 3a npucTan KoH EY.
Toa pacnpaBa 3a Toa fieka 0BWe NONTUKM Ce BOAENE MO NMOYETOKOT Ha MPOLIECOT Ha
AeMokpaTtusaumja Bo 1989 roamHa, a ce cpekaBaaT U cera, Kako Aef OA NpOoLecoT Ha
EY vHTerpauujarta.

BTopoTo nctpaxysare BO 0B0j TpyZ ce OKycMpa Ha peBu3nja Ha NpoLecoT Ha
€BpOoncKa uHTerpauuja co nocebHo BHUMaHWe Bp3 06pa3noxeHnTe/XxapMOHN3npaHm
MWUTPaLMOHM NONNTUKM Ha MakeLoHMja Kako U Ha edeKTUTe 04 MOXHOTO YNEHCTBO
Bo EV.

[MaBHaTa XMUMoTe3a Ha 0BOj TPYA € Toa IeKa NpOLEcOT 3a eBpOncKaTa MHTerpaLuja
BAMjae Bp3 rpajierEeTo Ha ApxasaTta. MeTogonormjaTa nprUMeHeTa BO 0BOj TPYA

€ BP3 OCHOBA Ha MOIMTUYKM UCTPaXYyBatba Ha BYrapckoTo, MakeAoHCKOTO K
€BPOMNCKOTO 3aKOHOAABCTBO.

OBa bapa aHanMTUYKK UCTpaxXyBarba Ha pPa3NMYHMTE U3BOPM BO OBa NoJe, KOu
T ucnopadvyBaat npoLeHKaTa, KpuTuukaTa aHanusa u peAoBHUTE M3BeLWTaun Ha
EBponckaTta koMucnja 3a MakegoHuja n byrapuja.
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AHeTa ApHayfoBCKa e AnpeKTopka Ha AkasemujaTa 3a Cyanu 1 jaBHW 06BUHUTENM
oA 2006 roawuHa. Mpepa fa ctanu Ha osaa dyHKuuja Taa buna cyamja 8o KpuBuyHuoT
oanen Ha OcHoseH cyp Ckonje I Bo Ckonje oz 1996 fo 2006 roanHa, a BO NepuoaoT
2000-2002 n 2005-2006 roanHa BoefHo 1 MNpeTceaaTen Ha KpMBMYHKUOT oaaen

BO 0BOj CyA. Taa e uneH Ha Cyackuot bylleTckn coBeT, COBETOT 3a NPaBOCYAHM
pedopmu 1 Ha paboTHaTa rpyna 3a noAroToBka Ha HauvoHanHaTa nporpama 3a
yCBOjyBarbe Ha npaBoTo Ha EY (HMAA). ApHayaoBcka 6una u Mpetcegaten Ha
PaboTHaTa rpyna dopmupaHa B0 MMHUCTEPCTBOTO 3a NpaBAa 3a NOArOTOBKA Ha
HOBMOT 3aKOH 3a AkajeMmuja 3a Cyanu 1 jaBHM 06BUHUTENN KOj Delle YCBOEH o4
CobpaHueto Ha Penybnunka MakeznoHwuja Ha 2 jynu 2010 roguHa, a 3anovHa ga

ce npumeHyBa oa 10 HoemBpyu 2010 roguHa. Wcto Taka, buna Mpetcenaten u

Ha PaboTHaTa rpyna 3a noArotoBka Ha AKLMOHMOT MAaH 3a UMMAEeMeHTauumja Ha
HOBWOT 3aKOH 3a KpUBMYHA NOCTanKa, Kako v YieH Ha Apyrv paboTHM rpynu 3a
MOAroTOBKa M MMNNEMeHTaumja Ha cTpaTernjata 3a npasocyanu pedopmu. O

2005 rogmnHa cyavja ApHayZoBcka e NpeTcTaBHMK Ha Penybnvka MakenoHuja BO
KoHCyNnTaTUBHMOT COBET Ha eBPONnckK cyamnmn npu CoBeToT Ha EBpona kako v uneH
Ha paboTHaTa rpyna Ha oBoj CoBeT.

Aexap buba avniomvpan npaeo Ha YHMBEP3UTETOT BO TUpaHa, a Co Hay4eH
cTeneH maructep ce 3506un Ha HaumoHanHWoT U KanoAMCTPUCKKN YHUBEP3UTET BO
ATtuHa, pumja. [JokTOpaHT € Ha YHWBep3nTeTOoT BO TupaHa. lNpesasa YCTaBHO NpaBo
Ha YHuBep3uTeToT Unnpuja BO TUpaHa 1 e aBTop Ha HEKOMKY Hay4HW TPyLoBU
06jaBeHM BO CTPYYHM crnmcaHmnja u BecHuum Bo AnbaHuja. Og 2002 r. pabotu Kako
npaBeH COBETHUK BO YCTaBHMOT cya Ha AnbaHuja.

BojaH boreBcku ro n3paboTysa CBOjOT MarucTepcku Tpya Ha MpaBHUOT dakynTeT
,JycTuHujaH Mpeu* - Ckonje, Hacoka duHaHcoBO NpaBo. Mokpaj popManHoTo
o6pa3oBaHue, TOj aKTUBHO UCTPaXyBa W Ce 3aH1MaBa CO YOBEKOBMUTE NpaBa

u cnoboau 1 co ekonoLKo npaso. Heroso xobu nNpeTcTaByBa NpeBeAyBake
NOMUTWNYKO-MPaBHW Knacuuu co nubepTapujaHcka COAPXMHA U YnTakbe U
aHanu3npare aBCcTpo-ekoHomuja. CtuneHamnct e Ha ,KoHpaa AneHayep*.

AHnppej Jameckum e pogeH 1987 Bo Ckonje, (C.)P. Makegonuja. Mima aunnommupaHo
Ha MpaBHWOT dakynTeT ,JycTuHujaH Mpeun“ - Ckonje, Ha OTCEKOT NpaBgo. VMa
3aBpLUeHO MarucTepcku CTyAuW No MeryHapoaHoO NpaBo U MeryHapoAHW O4HOCH

Ha UCTUOT (aKynTeT, U MOMeHTaNHO paboTu Ha CBOjaTa MarucrTepcka Tesa.

Wma yyecTByBaHO Ha 6pojHM cemmHapw BO obnacta Ha NpaBoTo, NOAUTHKATA,
MHPOPMaLMOHNTE HayKN U eKOHOMMjaTa. Toj e ceraleH CTUNEHANCT Ha
®oHpauvjaTa ,KoHpaa Agenayep” Bo Ckonje, P. MakezoHwja.

Benumup [lenoBcku aunnomupan npaeo Ha lMpaBHWOT dakynTeT ,JyCcTUHUjaH
Mpsun*“ Bo Ckonje. MOMEHTaNHO e CTYAEHT Ha MOCTAMMNIOMCKUTE CTYAMMU MO
MeryHapoaHO NpaBo 3a YOBEKOBY MNpaBa U MeryHapoaHO XyMaHUTapHO NpaBo
Ha EBponcknoT yHuBep3uteT BuagpuHa Bo ®parnkdypT Ha Oapa, Nepmanuja. Oa
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jynn 2010 e npakTukaHT Bo KaHuenapujata Ha BMCOKMOT KOMecap 3a YOBEKOBM
npasa npu ObeanneTnTe Hauum BO XeHeBa (CekpeTtapujaT Ha MOTKOMUTETOT 3a
crnpevyBatbe Ha TopTypa). ctoBpemeHo, lenoBcky e cTuneHAMCT Ha ®oHaaumjaTa
,KoHpag AaeHayep®.

Aejan JoHeB, pogeH 1976 roanHa. Maructpupa Bo jynm 2005 roanHa co TemaTta
,ETWYKWUTE MEXAHU3MU Ha [ejCTBYBarbe Ha HEBMAAMHWUTE OpraHu3auumn®, a 4oKTopupa
2008 rognHa Ha ®unozodckmoT pakynTeT Bo Ckomje co TemMa noa Hacnos ,ETnukute
BPELHOCTK BO MEHallepcTBoTO",

Bo MomeHTOB paboTv Kako HacnoBeH AOLEHT JOKTOP Ha npeametuTe: ,ETWKa BO
HOBWMHApCTBOTO" Ha WHCTUTYTOT 3a HOBWHAPCTBO, MEANYMU U KOMYHUKALMUW Npu
MpaBHuoT dakynTeT Bo Ckonje u ,dunocoduja Ha MeHaLIePCTBOTO" Ha UHCTUTYTOT 3a
dwunocoduja npn drunoszodcknot dakyntet Bo Ckonje.

[Nocera objaByBan 6pojHM TEKCTOBK CO Hay4YHa COAPXMUHA BO CnucaHujaTa:
,ounocoduja“, ,Pasrnean’, ,KyntypeH xueot*, ,[paraHcku cBet, ,dunosodcka
nctpaxusarba“, ,Philosophy Synthesis®, ,ARCHE", , JAHR", Kako v BO C1CaHNETO
,Xabutyc", a yuectByBan 1 Ha 6pojHM HayYHWU MHTEPHALMOHANHN U AOMALLHW
CUMMNO3NYMU.

HeHap XXuBaHoBCKkM AvnioMmMpan HOBMHAPCTBO M Maructpupan Esponcku CcTyanmn
Ha TeMa ,K0CoBO roMery NCTOPUCKUTE MATOBM M PEAJIEH PErMOHaeH npobaem*. Bo
MOMEHTOB € JOKTOPaHT Ha TeMa ,Ja3nKoT Ha omMpasara BO MOJMTUYKMOT ANCKYPC U BO
meanymuTe“, Kako HoBMHap paboTen 3a NoBeKe MakeAOHCKU U CTPaHCKM MEAUYMM,
a eieH nepuoj 6un 1 pakoBOAMTEN 3@ OAHOCKU CO jaBHOCT BO NPETCTaBHULUTBOTO Ha
Kaputac on EceH, lepmanuja. MpodecmoHanHo ce goobpasysan Ha London College
of Printing, Radio Deutsche Welle, Frankfurter Allgemeine Zeitung, NP cnyx6aTa Ha
Novartis Bo HupH6epr u Meauna ueHTapoT Ha CBETCKOTO NpBEHCTBO BO Xokej 2001
B0 HupHbepr. ®okyc Ha Hay4YHO 1 NpodeCHOHaNHO UCTPaXyBame My € NonuTMKara,
MeAnyMUTE U aHanu3a Ha AWCKYPCOT, Kako M bankaHoT BO HerosaTa NoHoBa
ncropuja.

Llesanp 3arawopu, npod. A-p, ro npesasa npeaMeToT MeryHapoaHO jaBHO NpaBo
1 3aKOHOT 3a YOBEKOBUTE MpaBa Ha [paBHMOT haKynTeT Ha YHUBEP3UTETOT BO
TwpaHa, LWkonata 3a cyamun n LLikonata 3a eBponcku CTyanv Bo TupaHa. ABTOp € Ha
HEKONIKY Hay4Hu CcTyaun objaBeHn Bo Anbanuja n Bo ctpaHcTBo. Oa 2003 r. uneH e
Ha YcTaBHMOT cya Ha Penybnuka AnbaHuja.

Ynpux KapneH (1938), gokTop no npasHu Hayku. CTyaupan npaso W NOAUTUYKK
Hayku Ha yHusep3uteTute Bo Kun v KenH oa 1960-1965. MoceTyBan npakTuyHa
obyka kako aaBokaTt oa 1966-1969. MpaBocyAHMOT UCNKT ro Nonoxun Bo 1969.
[JlokTopvpan npaBo Ha lMpaBHMOT dakynTeT Ha YHMBep3nTeToT BO KenH. Bo 1981
CTaHan npodecop no npaso Ha YHu1Bep3uTeToT BO KenH (YCTaBHO W ynpaBHO Npaso).
Bo 1983 npeaasan npaBo Ha YHMBEP3UTETOT BO Xambypr, Ha MHCTUTYTOT 3a yCTaBHO
1 ynpaBHo npaBo EaeH e of ypeaHuunte Ha Zeitschrift fiir Gesetzgebung (Cnucanne
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3a 3aKOHOAAaBCTBO) W Ha eanumnjaTa TekcToBuTe 3a npasoTo BO nap/iaMeHTuTe
(Contributions to the Law of Parliaments). 1987 - npetcegaten Ha Deutsche
Gesellschaft fiir Gesetzgebung (FepmaHCKo 3akoHOAABHO 34pyxeHue). Mpeaasan no
nokaHa Bo Apmuaejn (Aectpanuja), Cantjaro ge Yune, MBatemana n CayTeMnTOH.
1991 - npetcenaTen Ha EBponckoTo 3akoHoAaBHO 3apyxeHue (EAL).

Henap Konpusuua gunnomupa 2003 roguHa Ha lNpaBHUOT daKynTeT BO
Moaropuua, a ABE roAVHM NOAOLIHA MarncTpypa Bo 06iacta eBpONCKM CTyAnN Ha
YHuBep3uTeToT BO boH, LieHTap 3a cTyaun no eeponcka uHTerpaunja (ZEI) o
lepmanuja. HeHap Konpusuua e n3BpLUeH AMpekTop Ha LleHTapoT 3a gemokpaTtuja u
yosekoBw npaea (CEDEM) Bo Moaropuua v UCTO Taka e U copaboTHUK BO HacTaBaTa
Ha QaKkynTeToT 3@ MOIMTUYKK Hayku BO Moaropuua. Toj e PhD kaHanaaT Ha
®akynTeToT 3a MOAUTUYKK HayKW BO Moaropuua. bun cTuneHamcT Ha repmaHckaTa
®oHpaumja ,KoHpaa ApeHayep®.

Muxajno ManeBckum (1937), Bo aBryct 2006 roauHa e usbpaH 3a MunHuctep 3a
npaeaa Bo Bnapata Ha Peny6nuka MakefoHwja. Bo JaBHOTO 06BMHMTENCTBO Ha
Penybnuka MakeaoHuja paboTen noseke o4 28 roanHu. bun 3aMeHMK OKONMMUCKM
jaBeH 06BuHuTeN BO LUTMN, JaBeH 06BMHKUTEN BO OCHOBHOTO jaBHO 06BMHUTENCTBO
B0 Benec, a oa 1966 o 1976 roavHa 6un 3ameHnk Ha OKPYXHWOT jaBeH 0bBuHUTEN
Bo Ckonje. Og 1976 no 1984 roanHa 6un 3ameHnk Ha JaBHWOT 06BUHWTEN Ha
Penybnuka MakegoHuja. Og 1984 no 1986 roauHa 6un Mpetcesaten Ha OKPyXHWOT
cys Bo Ckonje. Bo 1986 rognHa 6un nsbpaH 3a uneH Ha /3BpLWHMOT COBET Ha
Penybnvka MakeaoHuja n MUHMUCTEp 3a NpaBOCYACTBO M ynpasa. ®yHKuMjaTa ja
n3spwysan Ao 1991 roguxa. Op 1994 no 2000 roamHa 6un CoBeTHUK BoO Bnagara, a
B0 2000 roanHa 6un uMeHyBaH 3a 3aMeHVK Ha jaBHWMOT 06BMHMTEN Ha MakeaoHuja.
Bo 2002 roauHa 6un n3bpaH 3a uneH Ha [pxxaBHaTa KOMUCKja 3a CpeYyBatbe Ha
KopynuujaTa, a Bo gekemBpyu 2005 roguHa 6un usbpaH u 3a Hej3uH MpeTceaten.

Hemama HeHaguk, 1972, Benrpaa, no npodecuja e aasokat. Toj e ekcnept

BO NMOJIETO Ha aHTMKopynuujata u o4 2001 roamHa paboTy 3a TpaHcnapeHcn
nHTepHewHen Bo Cpbuja. OgpxyBan npeaasarba 3a kopynuujaTta u 6opbata npoTms
Hea Ha BpojHK cemnHapu n KoHdepeHumun Bo Cpbuja, y4ecTByBan BO M3roTByBare
Ha aHTMKOPYMLUMCKO 3aKOHOAABCTBO M CTPATErnCKu akTu, a paboTen v Ha NpoekTu
BO KOu Buna cnegeHa MniaeMeHTaumnjaTa Ha aHTUKOPYMNLMCKOTO 3aKOHOAABCTBO.

Hatanuja HukonoBa e Marucrep no nNCMXonorunja v CouMjanHu CTyanuu; Marncrep
MO NOIMTUYKM HAYKK, jYrOMCTOUHM eBPONnCKu CTyaun Ha National and Kapodistrian
University Bo ATuHa; 06nacT rpyka, CTaporpyka v MOAepHa rpyka KynTypa.
MOCTAMNAOMCKM CTYAWMN / AOKTOPCKM CTYAWMM Ha MIHCTUTYTOT 3a ncuxonoruja Bo
MockBa - ctuneHanja OTBOPEHO ONWITECTBO; aCUCTEHT Ha €AeH 0O YNEHOBUTE Ha
EBpONCKMOT napnaMeHT. He3aBMCeH UCTpaxyBay.
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MaprapuTa lNonoBa e MMHWUCTEP 3a NpaBja BO Bnajata Ha byrapwuja, kage WTo ja
uMa n dyHkumnjata Yysap Ha ApxaBHWOT neyat. buna npetcesaten Ha OaaenoT 3a
6opba NpoTMB KPUMWMHANOT BO CEMMEHTOT Ha 3arpo3yBatbe Ha PUHAHCUCKMOT CUCTEM
Ha EY npu BpxoBHMOT KacauMOHEH Cya Ha JaBHOTO 06BMHWUTENCTBO. EAHOBpeMeHO
npegasa u Ha 6yrapckmoT HaumoHaneH MHCTUTYT 3a npasga. Aunnomupana
6yrapcka ¢unonoruja, Kako 1 n repMaHcka Gunonornja kako BTOp rnaBeH NpeamMeT
Ha YHuBep3nTeToT CB. KnumeHT Oxpuackm Bo Coduja. Ha T0j yHMBEP3UTET Ce
3006Mna 1 Co HayyeH CTeneH MarucTep Mo NpasHW HaykW. YYecTByBana BO HEKOJKY
MeryHapoAHu 06yKku 1 creuujanusaLmm, Kako Ha npumep obykaTa 3a MeryHapoaHa
npaBHa copaboTka BO KpMBWMYHM ciiyuan Bo OpaHuumja, cneumnjanmsaumm Bo obnacra
Ha CTpYKTypaTa W HaA/leXHOCTMTE Ha 06BMHUTENCTBOTO BO epMaHuja, nHTepakuumja,
NpeancTpaXHa U UCTpaxKHa nocTarka, OpraHn3npaHnoT KpUMUHa, eBpornckaTa
copaboTka BO obnacta Ha KpMBMYHOTO NMpaBo BO epMaHuja u obykaTta BoO obnacta
Ha MHTeneKTyanHata concTseHocT Bo CAL.

[aHe Tanecku e JOKTOpPaHT NO MNOAUTUYKK HayKW Npu LieHTpanHo-eBponcKuoT
yHuBep3uteT (LIEY) Bo byaumnewTa. Toj e uneH BO M3BpLIHMTE 0460pM Ha
CoumnjanaemokpaTckmoT cojy3 Ha Makenonunja (CACM) v Bo ,Mporpec’ MHCTUTYTOT 3a
coumnjanaemokpatuja.

CnaraHa TaceBa npod. A-p, e HasHaueHa Bo 2010 r. 3a reHepaneH AMpeKkTop

Ha EYPUCK LloHcynTuHr, dhupma 3a npaBeH KOHCANTUHT. HejauHa noTecHa
cneumnjanHocT ce obnacTuTe neperbe napu, GUHAHCUCKKU KpUMUHAN, KOpynuujaTta u
opraHv3unpanunoT kpummnHan. Mpodecop TaceBa ce 34061na Co 3BarbEETO JOTOP Ha
Hayku 1o npaso Ha YHuBep3uteToT ,CB. Knupun n Metoaunj* Bo Ckonje, Kage WTO K1
MoyYHana Hej3uHaTa akageMcka kapuepa. OTkako npefaBana Ha NMoBeKe akajeMcKu
MHCTUTYLMK, Buna HasHaveHa Bo 2004 r. 3a AvpekTop Ha MonuumckaTta akagemuja
Bo Ckonje. Bo 2006 r. cTaHana notnpeTcesaTten Ha AcoumnjaumjaTa Ha eBpONCKuTe
nonMUMCKK hakynTeTu.

Bo 2001 r. ja ocHoBana HBO Transparency Macedonia kape 6vna u3BpLueH
avpekTtop ao 2006 r. CnepHaTta roAvHa CTaHana npercegaTten Ha Transparency
International (TI) - Zero Corruption 3a TV Bo MakeaoHwuja. Op 2002 o 2007 r.
6una npetcepaten Ha [lpxaBHaTa KOMWCMja 3@ CpedyBake Ha KopynuujaTa. McTo
Taka pakoBoAena u co jeneraumnjata Ha Penybnuka Makegonuja 3a GRECO (Ipyna
€BPONCKM ApXaBu NpoTUB KopynumjaTa) Ha CoBeToT Ha EBpona Bo 2007 T.

Tara TOMMK € U3BpLUEH AMPEKTOP Ha ,Mporpec’ MHCTUTYTOT 3a
coumjanaemokpatuja. Taa belwe nomnag COBETHMK 3a HaABOPELLHA MOMNTKKA BO
KabuHeToT Ha bpaHko LipseHkocku, noparelwHunoT MpeTtceaaten Ha Penybnuka
MakefoHUja.
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Aneta Arnaudovska has been Director of the Academy for Judges and Public
Prosecutors since 2006. Before her election to this post, she served as judge at the
Criminal Law Division of the Lower Court Skopje 1 between 1996-2006, and was
elected President of this Court Division for the period 2000-2002 and 2005-2006.
She is also member of the Court Budget Commission, Judicial Reform Council and
the work team for the preparation of the National Programme for the Adoption of
EU Law (NPAA). Aneta Arnaudovska has also been President of the work group
formed at the Ministry of Justice in charge of the drafting of the new Law on the
Academy for Judges and Public Prosecutors which was adopted by the Parliament of
the Republic of Macedonia on 2 July 2010 and whose implementation began on 10
November 2010. She was also President of the work group for the preparation of
the action plan for the implementation of the Law on Criminal Procedure, as well as
a member of other work groups entrusted with the drafting and implementation of
the strategy for the reforms of the judiciary. Since 2005 Judge Aneta Arnaudovska
has been the representative of the Republic of Macedonia in the Consultative
Council of European Judges at the Council of Europe and member of the work group
of this Council.

Denar Biba holds a LL.B degree from Tirana University and an MA degree from
the National & Kapodistrian University of Athens, Greece. He is a PhD candidate at
Tirana University, lecturer in Constitutional Law at the Illyria University in Tirana,
and author of @ number of scholarly papers published in Albanian law magazines
and newspapers. Since 2002 he has worked as Legal Adviser at the Constitutional
Court of Albania.

Bojan Bogevski is currently completing his MA studies at the Iustinianus Primus
Faculty of Law in Skopje. In addition to studying financial law, he is also active in
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Austrian school of economic thought (Austrian economics). He is also a scholar of
the German Konrad Adenauer Foundation.

Andrej Dameski (1987) holds a BA degree in law from the Iustinianus Primus
Faculty of Law in Skopje, where he continues his education with his enrollment in
the Master Studies Programme in International Law and International Relations,
currently working on his thesis. He has participated in numerous seminars in the
domains of law, politics, IT sciences and economy. He is currently a scholar of the
Konrad Adenauer Foundation in Skopje, Republic of Macedonia.

Velimir Delovski holds a BA degree in law from the Iustinianus Primus Faculty

of Law in Skopje. He is currently is enrolled in the LL.M. program in International
Human Rights and Humanitarian Law at the Viadrina European University in
Frankfurt (Oder), Germany. Since July 2010 he has been undergoing his Internship
with the United Nations Office of the High Commissioner for Human Rights in
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Geneva (Secretariat of the Subcommittee on Prevention of Torture). Delovski is a
fellow of the Konrad Adenauer Foundation.

Dejan Donev (1976) obtained his MA degree in July 2005 on the theme of Ethical
Mechanisms in NGO Acting. He received his PhD degree in 2008 from the Faculty
of Philosophy with the defense of his doctoral thesis entitled Ethical Values in
Management.

He is currently Assistant Professor of Ethics in Journalism at the Faculty of
Journalism, Media and Communication at the Faculty of Law in Skopje and
teaches Philosophy of Management at the Institute of Philosophy of the Faculty of
Philosophy in Skopije.

He has published a number of scholarly articles in journals such as Filozofija,
Razgledi, Kulturenz ivot, Gradanski svet, Filozofska istrazivanja, Philosophy
Synthesis, ARCHE and JAHR and has participated in many international and
domestic scholarly symposia, conferences and seminars.

Nenad Zivanovski, holds a BA degree in journalism and an MA degree in European
Studies on the topic Kosovo between Historical Myths and a Real Regional Problem.
Currently, he is a PhD candidate with his thesis entitled Hate Speech in the Politi-
cal Discourse and in the Media. As a journalist, he has worked for several Macedo-
nian and foreign media, and was head of the PR Office of Caritas Essen in Skopje.
He expanded his professional experience and knowledge at the London College of
Printing, Radio Deutsche Welle, Frankfurter Allgemeine Zeitung, Novartis-PR Office
in Nuremberg and the Media Center at the Hockey World Championships in Nurem-
berg. His focus of research is politics, the media and discourse analysis and the
Balkans in its recent history.

Ulrich Karpen (1938)holds a Ph.D. degree in law. He studied Law and Political
Science at the Universities of Kiel and Cologne (1960-1965). Practical training as
lawyer 1966 - 1969. Final examination as lawyer in 1969. 1968 - Ph.D. degree
in Law, Law School, University of Cologne. 1981 - Professor of Law, University

of Cologne (Constitutional and Administrative Law). 1983 - Professor of Law,
University of Hamburg, Institute of Constitutional and Administrative Law. Co-
editor of the Zeitschrift flir Gesetzgebung (Revue of Legislation) and the series
“Contributions to the Law of Parliaments®. 1987- Chairman of the Deutsche
Gesellschaft flir Gesetzgebung (German Association of Legislation). Visiting
Professor in Armidale (Australia), Santiago de Chile, Guatemala, Southampton. 1991
- Chairman of the European Association of Legislation (EAL).

Nenad Koprivica graduated in 2003 from the Faculty of Law in Podgorica and

two years later he received his MA degree in the field of European studies from the
University in Bon, the center for studies in the area of European Integration (ZEI)
in Germany. Nenad Koprivica is the Executive Director of the Center for Democracy
and Human Rights (CEDEM) in Podgorica. He is also a PhD candidate at the Faculty
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Foundation.

Mihailo Manevski (1937) was elected Minister of Justice in the Government of
the Republic of Macedonia in August 2006. He has worked at the Office of Public
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1966 until 1976 he was also Deputy Regional Public Prosecutor in Skopje. From
1976 to 1984 he was Deputy Public Prosecutor of the Republic of Macedonia. In
1986 he was elected Member of the Executive Council of Macedonia and Minister
of Justice and Justice Administration. He held that position until 1991. Form 1994
to 2000 he was State Counselor in the Government of the Republic of Macedonia
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Member of the State Commission for Prevention of Corruption, and in December
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Nemanja Nenadic (1972) is lawyer by education. He is an expert in the field
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studies/PhD studies at the Institute of Psychology in Moscow, Open Society
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researcher.

Margarita Popova is Minister of Justice and Keeper of the State Seal of the
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in Bulgarian Philology and in German Philology as a second major from the St.
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2003

6p. 1, MapT
Tonemuor npeaun3suk

EBPOMA

6p. 2, jynn
Hosara (He) 6e3begHocT

6p. 3, centeMBpU
O6pazoBaxne

6p. 4, nexkeMBpu
Mmobanusauuja

6p. 5, MapT 6p. 6, jyHn 6p. 7, centemMBpu 6p. 8, nekemBpu
2004 CupomawTnja W3bopw, kamnatea, Espona 2004 Penuruja, eTuka,
nuaepcTso TonepaHumja
6p. 9, MapT 6p. 10, jyHn 6p. 11, centemBpu 6p. 12, pekeMBpyn
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JlokanHa camoynpasa

MpeaussuuM Ha HoBaTa
MefyHapoaHa noanTuka

Esponcku npodun Ha
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PervoHanHa besbenHoct
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6p. 13, MapT
Bnapeetse Ha npasoTo

6p. 14, jynun
WN360pu 2006

6p. 15, centeMBpM
MonnTnyku BpeaHOCT U
npouecu

6p. 16, nexeMBpu
ME,EHTMTETM W nHTErpaumnu

6p. 17, mapT 6p. 18, jyHn 6p. 19, centemBpn 6p. 20, pekemMBpyn
EBporicka 3aegHuua n HATO HosuoT usrneg Ha EkoHoMmuja n

2 0 0 7 50 rogutu op Pumckumot BankaHot cnobopHa Tprosuja
porosop
6p. 21, MapT 6p. 22, jynun 6p. 23, cenTeMBpU 6p. 24, nexkeMBpU
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Penurvosxu cnobogu n
nunjanor

HATO no camuToT BO
BykypewTt

YosekoBu npasa n
ManuuHcTBa

BpeaHocTi Ha nonuTUukuoT
nnypanusam
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6p. 25, mapT

M3bopwn n Bnapeerbe
AEMOKPATCKN UHCTUTYL MK
nmMnnemeHTaumja

6p. 26, jynun
ME‘JI/IYMVI n nonuTuka

6p. 27, centeMBpU
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BO BpeMe Ha KIMMaTCKn
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UMBWUIHOTO ONWTECTBO

6p. 31, centeMBpU
PervionanHa copabotka
Ha 3anageH bankaH Ha
nat koH EY n HATO

6p. 32, nekemspyu
Mpeaunssuum npu
MMMIEMEHTUPaHETO Ha
BlafieerbeTo Ha NpaBoTo
B0 MakefjoHUja 1 pernoHoT

6p. 33, mapT
Mpeanssuum Ha
OGPBJOBNBYB nonuTuka

6p. 34, jyHn
ETHWuKa, nonosa u
couujanHa eaHaKBoCT

6p. 35, centemBpu
20 roguHu of,
Ycragot Ha PM

6p. 36, nexkemMBpu
CrpaTeruu 3a pernoHanHa
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