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FOREWORD

It gives me much pleasure to write the foreword to the Namibian Labour
Lexicon Volume 2 (Revised Edition). A publication of this nature contributes
admirably to the better understanding and proper implementation of one of
the country’s most wide-ranging and significant pieces of legislation: The
Labour Act, 2007 (Act No.11 of 2007). The Lexicon complements other
existing publications on the topic by its comprehensiveness and depth of
analysis. It furthermore serves to create additional public consciousness
of the existence and importance of the Act, thus promoting compliance
and awareness of rights and obligations on the part of all role-players and
stakeholders in employment.

The promulgation and coming into operation of the Labour Act, 2007
ushered in a new era in employment relations: An era in which greater
emphasis is being placed on fair labour practices and speedy resolution of
disputes through focussed conciliation and simplified arbitration in which the
stakeholders themselves play the main role. Employers, employees, trade
unions and employers’ organisations are being encouraged to co-operate
in achieving their own in-house instruments to forge conducive relations.
Where disputes do arise these same parties are called upon to take up the
lion’s share in resolving them, facilitated by the able mechanisms provided
for in the Act.

The coming into operation of the new Labour Act heralded the dawn of
a revitalized employment dispensation in our country, in which equity,
compassion and fairness go hand in hand with hard work, productivity
and genuine job satisfaction. Together with targeted human resources
development and enlightened managerial leadership, the combination
of these vital factors is a prerequisite for a decent work environment and
sustained socio-economic development. With an appropriately tailored legal
framework at their disposal, the social partners are superbly equipped to
launch themselves with increased vigour into their respective roles. These
roles should always be well synchronised, so that Government, employers,
workers and their various organisations, complement one another in tripartite
harmony -constantly striving for a better future for all.

Whereas we should always be positive and forward looking in our appraisals,
we must also be realistic. In the domain of labour and employment relations
we know that while there are many common goals and a shared sense of
national identity, invariably there would also be certain differences in views
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and interests amongst different groups and individuals. These obviously
need to be effectively reconciled, or at least be kept within acceptable limits.
The Labour Act, 2007 is particularly well suited to achieve that goal and to
serve as a balanced and practical source of instruction on how to maintain
equitable, healthy labour relations. In this quest, the revised Volume 2 of
the Namibian Labour Lexicon serves as a well conceived aid to the proper
observance and implementation of the Law. Its user-friendly format and the
inclusion of the Regulations and Rules add considerably to its value.

The publishers of this updated handbook, and particularly the Namibian
Resident Representative of the Konrad Adenauer Foundation, Dr. Anton
Bosl, deserve our hearty thanks for a fine initiative. | look forward to the
book’s wide dissemination in all our Regions and to its extensive use by
everybody involved in the sphere of employment.

Honodwfable Immanuel Ngatjizeko, MP

MINISTER OF LABOUR AND SOCIAL WELFARE
Windhoek, 21 February 2011



PREFACE

The Labour Act, 2007 embodies the conclusion of several years of intensive
deliberations and meticulous drafting by a team of experts in consultation
with the social partners. The initial process of probing and brainstorming
began back in 1997 some months after a protracted, devastating strike at a
major base metal mine at Tsumeb, in the northern regions of Namibia.

Concerned citizens at the time were in agreement that the labour relations
system, and more particularly, the then prevailing statutory industrial
relations framework, was in need of a drastic overhaul. It was recognized
that future socio-economic development in the country depended much
on an equitable, stable employment environment in which individuals and
enterprises alike could unfold their full productive potential.

The Ministry, then still with the designation of Ministry of Labour, approached
the International Labour Office for assistance, which in turn secured the
necessary financing from the Swiss Government. Thus the establishment
of what came to be known as the ILO Swiss Project, which eventually
played an important role in revising not only Namibia’s labour legislation,
but also that of other sub-continental countries such as Botswana, Lesotho,
Mozambique and Swaziland.

A ftripartite task force consisting of representatives of the Ministry, the
Namibian Employers’ Federation (NEF) and the National Union of Namibian
Workers (NUNW) was assembled to guide the experts’ drafting initiative.
Early in the process the group decided on a set of benchmark principles,
which were to steer the ensuing drafting initiative. These included the
requirements that the new labour law must be efficient yet simple, be
impartial, have high quality outcomes, be user friendly, cost effective and
accountable.

In addition, the statute had to reflect Namibia’s commitment to international
labour standards and the quest to launch its young economy on a steady path
of entrepreneurial expansionism. The initial draft was eventually submitted
to the Labour Advisory Council and from there followed the normal course
of legislation through Cabinet, Parliament, Presidential approval and final
promulgation in the Government Gazette.
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The new Labour Code emerging from this painstaking process in its initial
format as the Labour Act, 2004 succeeded, in large measure, to capture all
the aforementioned vital elements. In it, Namibia now had a highly focussed
labour statute capable of efficiently addressing the multiple demands of
modern employment relations.

Seizing the opportunity to assist in its successful operation the Konrad
Adenauer Foundation in conjunction with the Namibian Institute for
Democracy published a book on the new statute in December of that year.
The publication formed the second in a series and was titled Namibian
Labour Lexicon Volume 2 The Labour Act, 2004 A to Z.

Launched by the Minister of Labour on 10 December 2004, the book was
very well received and in big demand. It was used as a manual for guidance
on the new Labour Act and played an important part in training the role
players in employment relations, including Government officials in the
Labour Inspectorate and the Office of the Labour Commissioner.

Unfortunately, however, the Labour Act, 2004 (Act No. 15 of 2004), could
not be comprehensively implemented due to some unintended anomalies
and various technical inadequacies brought about, inter alia, by a redrafting
of the text into plain language.’

The Ministry of Labour and Social Welfare consequently embarked upon a
revision of the entire Statute. In the course of doing so, it was decided to
submit an entirely new Bill rather than only correcting the Act. The required
changes were found to be simply too many to be dealt with effectively in the
form of a normal legislative amendment.

Hence, the promulgation of the Labour Act, 2007 (Act No. 11 of 2007), on 31
December 2007. The Act came into operation on 1 November 2008, through
Government Notice No. 260 of 2008 issued by the Minister of Labour and
Social Welfare, the Honourable Immanuel Ngatjizeko, in terms of section
143 of the Labour Act, 2007.

Promulgation of the Labour Act, 2007 and repeal of the Labour Act, 2004
required the revision and updating of the previous Labour Lexicon Volume
2. That has now been accomplished with the publication of this edition as the
Namibian Labour Lexicon Volume 2 (Revised Edition) The Labour Act, 2007

" As a result, the Labour Act, 1992 (Act No.6 of 1992), continued to remain in force until 31 October 2008, with
only limited administrative sections having been replaced by the interim Labour Act, 2004.
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A to Z. Besides the summarised discussion of the Act itself, the volume also
contains the full texts of the Labour General Regulations: Labour Act, 2007;
and the Rules Relating to the Conduct of Conciliation and Arbitration before
the Labour Commissioner: Labour Act, 2007 promulgated by the Minister on
31 October 2008.

Whilst care has been taken to ensure accuracy of contents and interpretation,
the Lexicon should not be regarded or utilized as legal authority for action
contemplated under any of the laws referred to, or as infallible source
of instruction. Neither the compiler nor the publisher accept liability or
responsibility for damages (whether actual or potential) or any other
prejudice resulting from any incorrect statement of law, procedure, data or
practice set out in this work.

Finally, a more general comment in closing: While not all provisions of the Act
have been equally enthusiastically embraced be all affected stakeholders,
it must be remembered that ours is a multifarious society which needs to
sensitively reconcile the sometimes still widely differing views and values of
its diverse inhabitants. Besides, no law is cast in stone. In this respect labour
law is a good example of a particularly fluid area of constant legislative flux
and refinement. That applies to virtually all progressive democratic societies
constituting the developed and the developing nations of the World —
Namibia is no exception.

viii



ACKNOWLEDGEMENTS

The publishers of this text and its compiler, wish to gratefully acknowledge
the participation and contributions of several individuals and organisations
to the Namibian Labour Lexicon Volume 2, The Labour Act, 2007 (Revised
Edition), A to Z. Particular thanks are due for the willing support and varied
inputs of the following persons:

Hon. Immanuel Ngatjizeko, MP, Minister of Labour and Social Welfare; Mr
Peter Mwatile Permanent Secretary of the Ministry; Adv. Vicky Ya Toivo,
Personal Advisor to the Minister; Mr Bro-Mathew Shinguadja, Labour
Commissioner; Mr Herbert Jauch on behalf of the Labour Resource and
Research Institute (LaRRI); and Mr Tim Parkhouse, Secretary-General,
Namibian Employers’ Federation (NEF).

The publishers, furthermore, acknowledges the kind permission of the
Namibia Institute for Democracy (NID) for the reproduction of certain parts
of the Namibian Labour Lexicon Volume 2 The Labour Act, 2004 A to Z,
which have not been affected by the promulgation of the Labour Act, 2007.

Lastly, we wish to express our appreciation to John Meinert Printing for the
printing and binding of the book and to Mrs Laetitia van Rooyen for her able
secretarial assistance in completing the Lexicon manuscript.



HOW TO USE THE LEXICON

The Namibian Labour Lexicon Volume 2 (Revised Edition) The Labour Act,
2007 A to Z. has been compiled as an additional implementation aid for all
persons and organisations affected by the Statute, be they employers or
employees, public servants, trade unions or employers’ organisations.

The detailed summary of the various provisions are presented in alphabetical
order and grouped in clusters of related concepts where appropriate.
Reference is made at the end of the summarised inserts to any applicable
regulation issued by the Minister and which should be read in conjunction
with the relevant provision of the Act. Where there is no cross-referencing to
a regulation the relevant provision stands on its own although regard must
be had to related provisions or possibly applicable common law principles
and case law.

Numerous summarised inserts are followed by a box of explanatory
discussion and commentary on the preceding provision. The boxed
discussions are not part of the summarised law, but rather intended as
contextual background to facilitate understanding and implementation or
simply to highlight certain important aspects.

A timely Indication is given of whether the substance of a provision is
new, moderately changed, or largely unchanged in relation to the Labour
Act, 1992 by placing the symbols ‘N’, ‘M’ or ‘U’ at the end of each section
heading. Where only part of the contents of a provision has been changed
such changes are mentioned separately in the boxed discussions.

Several cross references have also been made to the Namibian Labour
Lexicon Volume | Essential Expressions for further information on a topic
or expression for readers to consult if they wish. Such cross-referencing
is indicated after a word or phrase in jtalics followed by “>NLL1” and a
page number in brackets. Items only prefixed with an arrow symbol “>” are
considered elsewhere in this volume. If there are two consecutive arrows it
means the reader should first turn to the main topic category and then to the
subcategory for the item referred to.

While the Lexicon is intended primarily as a reference manual on particular
topics, readers may also find it a useful aid to gain a more comprehensive
understanding and knowledge of the Act by actually reading it in full like they
would any other book.



LABOUR ACT, 2007
AtoZ

A Guide to the Understanding and Application of the
Labour Act, 2007 (Act No.11 of 2007)

(The symbols ‘N’, ‘M’ and ‘U’ at the end of section headings in
the Lexicon refer to content of the Labour Act, 2007 in general
comparison to the Labour Act, 1992 and stand for ‘New’,
‘Modified’ and ‘Unchanged’)



LABOUR ACT, 2007 (ACT NO.11 OF 2007)
A

Accommodation (sec.28) (M) — An employee who is required to live
at the place of employment or to reside on any premises owned or rented
by the employer is entitled to adequate housing supplied by the employer
including sanitary and water facilities. In the case of an employee required
to reside on agricultural land the employer must, in addition:

. Provide suitable accommodation for the employee’s spouse and
dependent children;

. permit the employee to keep livestock and to cultivate land to meet
the reasonable needs of the family; or

. alternatively, by agreement, provide the family with sufficient food to
meet their reasonable needs; or

. as a second alternative, and also by agreement, pay the employee
an additional allowance to buy such food.

An employer who terminates the employment of an employee who is
required to live at the place of employment or to reside on any premises
owned, leased or provided by the employer may not require the employee
to vacate the said premises or place unless -
- in the case of an employee residing on agricultural land, the employer
gives the employee three months written notice to vacate; or
- in the case of other employees the employer gives the employee at
least one month’s written notice to vacate the accommodation.
Notwithstanding such notice, if an employee has referred a dispute to the
Labour Commissioner alleging an unfair dismissal within 30 days following
the termination of employment the employer may not require the employee
to vacate the premises until the dispute has been resolved.

Discussion: It is important to note that the provision contemplates two
categories of employees entitled to accommodation: Employees required
to live on agricultural land and employees required to live on employers’
premises which do not constitute agricultural land, and that the benefits
for the two in terms of this section differ. Furthermore, from the context
of the provision, and being a basic condition of employment, it is to be
understood that the benefits mentioned are free of charge, although their
value in certain instances may be taken into account when evaluating
remuneration packages (>Remuneration). Agricultural sector employers
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should, in addition, take cognizance of the existence of any collective
agreements or wage orders which may have been published in the
Government Gazette and which set out minimum levels which have to be
met with regard to these benefits.

Changes: The requirement to give a certain period written notice to an
employee to vacate accommodation upon termination of employment is
new, as is the stipulation allowing an employee to remain even longer if
a complaint of unfair dismissal has been lodged. However, quite apart
from this stipulation in the Labour Act, it is common fair practice to give a
person reasonable notice if accommodation needs to be vacated. Under
normal circumstances a period of up to three months in this regard is not
excessive. A problem can, nevertheless, arise if some serious incident
has occurred involving the employee who may thus pose a security risk
to the employer. Continued occupation of accommodation under such
circumstances could become intolerable. The employer may then be
obliged to seek an alternative solution. This would ideally take the form of
some mutually agreed arrangement in lieu of continued occupation of the
accommodation by the dismissed employee.

Administration of regulations — > Regulations, administration of
Agricultural employees — > Accommodation

Annual leave (sec.23) (M) — Leave entitlement of an employee is four
consecutive weeks with full remuneration in respect of each annual leave

cycle, calculated as follows:

Number of days in ordinary Annual leave entitlement in
work week working days

24
20
16
12
8
4

_~NWPkrOOOo®

The term “ordinary work week” above means the number of days per week
ordinarily worked by an employee.
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Employers must observe the following rules with regard to the granting of
annual leave:

1.

©

10.

If an employee does not normally work a fixed number of days per
week, leave is calculated on the basis of the average number of days
worked per week over the 12 months prior to the commencement of
a new annual leave cycle multiplied by four.

A leave cycle is twelve months calculated from the date of
appointment and is repeated after each completion of 12 months.
The employer may determine [this should be in consultation with
the employee] when annual leave is to be taken, but it should not
be taken later than four months after the end of the leave cycle or at
the most six months after the end of the cycle if the employee has
so agreed in writing.

The employer may grant an employee occasional paid leave which
leave is deducted from the annual entitlement.

An employee who is remunerated by direct deposit into an account
receives leave payment on the normal pay date, whereas other
employees receive their leave payment on the last working day
before commencement of leave unless they request payment also
to be on the normal pay date.

Annual leave may not run concurrently with sick leave, maternity
leave or compassionate leave.

An additional day of paid leave must be granted for each public
holiday which falls on a working day during the leave period.

An employee may not work for the employer whilst on leave.
Payment of money in lieu of leave is prohibited, except upon
termination of employment.

An employer may not in terms of section 30 (>Termination of
employment on notice) give notice of termination of employment
to an employee during any period of leave to which an employee is
entitled, nor may an employer allow such notice to run concurrently
with any period of leave.

Discussion: In terms of section 37, upon termination of employment an
employee is entitled to full payment for any period of annual leave due
for a completed annual leave cycle as well as to accrued leave for an
uncompleted leave cycle. Accrued leave for an incomplete annual leave
cycle is calculated on a pro rata basis depending on the number of full
months worked during that incomplete annual leave cycle. The employee
does not qualify for such accrued leave of an uncompleted leave cycle if
(except if for a lawful reason) no due notice of termination or payment in

4
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lieu of notice has been given by the employee to the employer.

Payment for leave due for a completed leave cycle must, however, be
paid regardless of whether notice has been given or payment has been
effected by the employee in lieu of notice.

Changes: There are three departures from the previous situation regarding
annual leave as formerly applicable under the Labour Act, 1992: Two of
them comparatively minor, the third more far-reaching.

The first change is the automatic forfeiture of accrued leave for an
uncompleted leave cycle if no proper notice has been given, referred to
under ‘Discussion’ above.

Secondly, item 5. above represents a slight change from the previous
situation prevailing under the Labour Act, 1992, in that an employee
formerly had the choice of either receiving leave money before going on
leave or to receive payment on the normal remuneration date. This no
longer applies to an employee who is remunerated by direct deposit into
an account. Such an employee will simply continue to receive his/her
remuneration at the normal pay interval as usual, irrespective of whether
on leave or not.

The third change consists of an increase in the number of paid annual
leave days to which employees were entitled under the Labour Act,
1992. Employees working a five day week were previously entitled to 18
paid days leave per annum and employees working a 6 day week were
entitled to 21 paid days leave per annum. This has now been changed
to 20 and 24 paid days leave, respectively. The manner in which annual
leave entitlement is formulated in the new Act is more explicit than in the
previous wording and leaves little room for misinterpretation. The inclusion
of a separate but related provision for employees working irregular days
per week is also a notable enhancement.

Appeals of arbitration awards — >Arbitration of disputes

Application of Act (sec.2) (U) — The Labour Act, 2007 with limited
exceptions, applies to all employers and to all employees in all economic
sectors and throughout all the Regions of the territory of the Republic of
Namibia.

The only exceptions are the Namibian Defence Force; the Namibian
Police Force; the Namibian Central Intelligence Service; the Prison Service;
and a municipal police service. However, in the case of these organisations

5
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section 5 of the Act (Prohibition of discrimination in employment) is equally
applicable.

With regard to the Apprenticeship Ordinance, 1938, the Merchant Shipping
Act, 1951 and any law on the employment of persons in the State, special
provisos exist. The Minister of Labour and Social Welfare may by notice in
the Government Gazette declare any provision in these laws inoperable
if they relate to remuneration or conditions of employment and are in
conflict with the Labour Act, 2007. The Minister may also additionally or
alternatively declare that any provision of the Labour Act, 2007 does apply
with any modification specified by the Minister. However, in respect of
any such provisions in these other laws regarding which the Minister has
made no such declaration and which contain provisions more favourable
than the Labour Act, 2007 such provisions are applicable to the employees
concerned, but if they are less favourable than similar provisions of the
Labour Act, 2007 the Act prevails.

Discussion: The intention of the legislature in making the Labour Act,
2007 so widely applicable is clearly aimed at providing protection to the
greatest segment of the Namibian workforce reasonably possible. But
there are certain exceptions to the Act’s inclusiveness as indicated above,
and some voices have gone up in the past expressing concern about the
situation, particularly with regard to prison services.

Why certain sectors are excluded

Justification for having excluded certain limited sectors from the full

ambit of the Labour Act, 2007 can be traced, inter alia, to the provisions
of ILO Convention No.158 of 1982 (Convention Concerning Termination
of Employment at the Initiative of the Employer), of which Namibia is a
signatory. Article 1, Paragraph 4. of the Convention stipulates that —
“4. In so far as is necessary, measures may be taken by the competent
authority or through the appropriate machinery in a country, after
consultation with the organisation of employers and workers concerned,
where such exist, to exclude from the application of this Convention or
certain provisions thereof categories of employed persons whose terms
and conditions of employment are governed by special arrangements
which as a whole provide protection that is at least equivalent to the
protection afforded under the Convention.”

Furthermore, Article 1, Paragraph 5. of the Convention states that —
“8. In so far as is necessary, measures may be taken by the competent
authority or through the appropriate machinery in a country, after
consultation with the organisations of employers and workers concerned,
where such exist, to exclude from the Convention or certain provisions

6
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thereof other limited categories of employer persons in respect of which
special problems of substantial nature arise in the light of particular
conditions of employment of the workers concerned or the size or nature
of the undertaking that employs them.”

Indeed, it is widely accepted international practice to exclude certain
strategic categories of state employees such as the police and armed
forces, which have particular significance for a country’s security and
public safety, from the general labour legislation regime. Such services
are usually governed by specifically focused statutory instruments which
also include employment related matters, as is the case in Namibia.
Nevertheless, some hold the view that a feasible alternative could be to
have prison services, for example, covered by general labour legislation,
but to be declared ‘essential services’ and thereby precluding the right to
potentially risky industrial action by such employees.

Foreign Mission personnel and NGO'’s

The situation of foreign mission personnel employed at embassies,
high commissions etc, is not spelt out in the Act and can give rise to
uncertainty as to whether its conditions of employment are applicable
or not. Accredited foreign mission officials are covered by the protocols
of the Geneva Convention, in terms of which, whilst such persons are
expected to respect the laws of the host country, they are not subject
to them. In practice, foreign emissaries are employed under the laws of
their native countries and the provisions of the Labour Act, 2007 are not
applicable.

As far as Namibian citizens employed by foreign missions are concerned,
the provisions of all Namibian legislation, including the Labour Act, 2007
do apply. Matters such as leave, overtime, public holidays, social security,
termination, etc., should, therefore, correctly be dealt with in accordance
with the provisions of the local legislation. If it were to come to a dispute,
however, the situation is not so clear cut. Certainly, Labour Ministry officials
could assist by means of mediating a solution in an informal manner. But
if such attempts were to fail, the employer might have to be approached
along diplomatic channels to have the matter amicably resolved. The
normal formal dispute resolution mechanism would mostly not apply.

Non-Governmental Organisations, or NGO’s, are normal employers for
the purposes of the Labour Act, 2007 and their employees enjoy all the
protections of the Act as in the case any other Namibian employee. Non-
Namibian citizens employed by NGO’s need to have work permits, as
would be applicable to any other employer employing such personnel,
and the Labour Act, 2007 also applies to them.
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Arbitration agreement — >Private Arbitration

Arbitration procedure — >Arbitration of Disputes and >Private Arbitration

Arbitration of Disputes (Chapter 8: Part C and D) -
Sections 84 to 91, appearing as entries A. to H. below, deal with arbitration
of disputes.

Discussion: The alternative dispute resolution method of arbitration
(>NLL 1 pp.61 & 129) is one of the centre pieces of the Labour Act, 2007.
It introduces an entirely rethought and modernized official approach to
the resolution of labour disputes in Namibia, replacing the former district
labour court system. Arbitration is a process by which a dispute is submitted
to a non-judicial third party who hears the case of the disputing parties in
order to expeditiously determine the matter by making a binding award.
Sections 84 to 90 of the Act relate to compulsory arbitration under the
auspices of the Labour Commissioner and section 91 relates to voluntary
private arbitration (>NLL 1 p.154).

A. Definitions (sec.84) (M) - Dispute is defined under section 82(1)
as —

(@) a complaint relating to the breach of a contract of employment or a
collective agreement;

(b) adispute referred to the Labour Commissioner in terms of section
45 of the Affirmative Action (Employment) Act, 1998 (Act 29 of 1998)
[these are affirmative action related disputes arising between
employees or their representatives on the one hand and relevant
employers (>NLL 1 p.113) on the other];

(c) any dispute referred to in terms of section 82(16) [subsection (16)
refers to an unsuccessfully conciliated dispute which the parties
have agreed is to be referred to arbitration by the conciliator];

(d) any dispute that is required to be referred to arbitration in terms of
the Labour Act, 2007.

Changes: The definition of dispute has been amplified and adjusted
to fit in with the requirements of dispute resolution by arbitration as per
the Labour Act, 2007. Reference to the Arbitration Act, 1965 previously
appearing in the Labour Act, 1992 has been removed. All labour dispute
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arbitration, whether under the auspices of the Labour Commissioner
or private arbitration, is consequently done within the framework and
according to the provisions of this Act, and any applicable guidelines,
codes of good practice or code of ethics issued by the Minister of Labour
and Social Welfare as contemplated in section 137 of the Act.

B. Arbitration (sec.85) (N) — This section establishes arbitration
tribunals as contemplated in Article 12(1)(a) of the Namibian Constitution,
for the purpose of resolving labour related disputes.

Arbitration Tribunals

Arbitration tribunals operate under the auspices of the Labour Commissioner
and have jurisdiction to hear and determine any dispute or other matter
arising from the interpretation, implementation or application of the Labour
Act, 2007. An arbitration tribunal has the power to make any order that it is
authorised to make in terms of any provision of the Act.

Arbitrators

The Minister appoints arbitrators to perform the duties and function and
to exercise the powers conferred on arbitrators in terms of the Act. Such
appointments are done subject to the laws governing the public service and
may be on a fulltime or part-time basis. The Minister may also appoint part-
time arbitrators from outside the public service subject to such terms and
conditions as he/she may determine. Any appointments may be withdrawn
by the Minister on good cause shown.

The Labour Commissioner designates individuals appointed by the
Minister as Arbitrators to hear and determine disputes. An arbitrator must
be independent and impartial in the performance of his/her duties in terms
of the Act.

Part-time arbitrators from outside the public service are paid fees and
allowances at a rate determined by the Minister with the approval of the
Minister of Finance, which fees and allowances may differ in respect of
different categories of arbitrators as decided upon by the Minister.

[See Regulation 17: Appointment of conciliators and arbitrators]

C. Resolving disputes by arbitration through Labour
Commissioner (sec. 86) (N) — Determining employment related
disputes by arbitration involves several main phases aimed at eventual fair
resolution of the subject of disagreement.

9
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Referral of dispute

Any party to a dispute may refer the dispute in writing to the Labour
Commissioner or any labour office of the Ministry. In the case of alleged
unfair dismissal the referral must be done not later than six months after the
dismissal. Any other type of dispute must be referred within one year after
the date of the cause of action. A copy of the referral must be served on the
other party(ies) to the dispute.

Designation of Arbitrator

The Labour Commissioner will designate an arbitrator to arbitrate the dispute
and will notify the parties of the arbitrator and the place, date and time of the
arbitration hearing.

Conciliation

An arbitrator is obliged to first attempt to settle the dispute by means of
conciliation, i.e., by prevailing upon the parties, and assisting them, to come
to a voluntary resolution of the dispute. [This is viewed as the preferred
outcome of the matter, as neither party would feel coerced into accepting a
result with which it disagrees.]

If conciliation fails the arbitrator must commence to determine the dispute
through formal arbitration.

Procedure

Whilst the arbitrator is guided by arbitration rules formulated by the
>Committee for Dispute Prevention and Resolution, the arbitrator has a
discretion to conduct the hearing in a manner he/she considers appropriate
in order to determine the dispute fairly and quickly. In doing so the arbitrator
must deal with the substantial merits of the dispute with the minimum of
legal formalities.

The arbitrator has the additional powers to —
- Subpoena (>NLL 1 p.163) any person to attend an arbitration
hearing;

- administer an oath or accept an affirmation;
- question witnesses; and

- suspend arbitration proceedings and resume conciliation instead if
the parties agree.
A person who ignores a subpoena or refuses to answer a question by the
arbitrator commits an offence and is liable on conviction to a maximum fine
of N$10000.00 and/or 2 years imprisonment.
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Rights of Parties
A party to a dispute has the right to —
- Give evidence;
- call witnesses;
- question witnesses of the other party; and
- address concluding remarks.

Representation
A party to a dispute -
may appear in person at the arbitration hearing;

- if the party is an >employee, he/she has the right to be represented
by a fellow employee, or by an office bearer or an official of his/her
registered trade union;

- if the party is an >employer, he/she/it has the right to be represented
by an office bearer, or by an official of a registered employers’
organisation; and

- if the party is a juristic person (>NLL 1 p.144) it has the right to be
represented by an employee of that entity.

Representation by Legal Practitioner

An arbitrator may permit a lawyer to represent a party in arbitration
proceedings if both parties to the dispute agree; or, if at the request of a
party, the arbitrator is satisfied that the dispute is of such complexity that it
is appropriate for the party to be represented by a lawyer and that the other
party will not be prejudiced thereby (negatively affected).

Representation by any Other Individual

An arbitrator may also permit any other individual to represent a party in
arbitration proceedings if both parties agree; or, if at the request of a party,
the arbitrator is satisfied that representation by the individual will facilitate
the effective resolution of the dispute or attainment of the objectives of the
Act; that the individual meets prescribed requirements; and that the other
party to the dispute will not be prejudiced. In deciding whether to permit
representation of a party by any other individual as contemplated above,
the arbitrator must take into account applicable guidelines issued by the
Minister under section 137 of the Act.

Award

The arbitrator must issue a signed award with brief motivation in support
of his/her decision within 30 days of the conclusion of the arbitration
proceedings. In making the award the arbitrator must bear in mind any code
of good practice or guidelines published by the Minister. Arbitrators are
empowered to make any appropriate arbitration awards including:

11
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Interdicts (>NLL 1 p.142);

Orders to remedy a wrong;
Declaratory orders (>NLL 1 p.135);
Orders of reinstatement;

Awards of compensation; and
Orders for costs.

An arbitrator may only include an order for costs in the award if a party, or
the person who represented the party in the arbitration proceedings, acted
in a frivolous manner (silly, petty, not being serious) or in a vexatious manner
(having insufficient reason and seeking mainly to annoy the other party) by
proceeding with the dispute, defending the dispute or by acting in such a
manner during the proceedings.

[See Regulation 20: Referral of dispute to arbitration; Regulation 21:
Requestforrepresentation at conciliation or arbitration; and Regulation
27: Proof of service of documents]

Discussion: Arbitration under Chapter 8, Part C of the Labour Act, 2007
provides the statutory framework for an easily accessible, public funded
and efficacious means to deal with labour disputes of right, whether of a
collective or an individual nature. In taking over the functions of the former
district labour courts in this regard, arbitrations by the Office of the Labour
Commission seek to remove the shortcomings of the former system, thus
contributing to a more equitable and stable employment environment.
Certainty in this regard is an essential prerequisite for socio-economic
development and was one of the principal considerations leading to the
drafting of a Labour Act, 2007.

Speeded-up process and need for preparedness

Insimilarvein, itis evident that the architects of the Act were intent on having
disputes involving alleged unfair dismissal resolved as soon as possible
in the best interest of all parties, and not to allow such matters to remain
in limbo or to be inordinately drawn out. Thus the time limit of 6 months
for the referral of such disputes and no specific provision for recourse to
condonation which could encourage the institution of complaints outside
the prescription period. (This does not, however, mean that a party is
barred from submitting an application for condonation of late referral to an
arbitrator. That can still be done in compliance with Part 6 of The Rules
Relating to the Conduct of Conciliation and Arbitration before the Labour
Commissioner, 2008 >Regulations (boxed discussion.))
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Furthermore, although the Act does not specifically say so, it does
appear from its context that arbitration should proceed immediately
(possibly even the same day) after attempts at conciliation have broken
down. Obviously the arbitrator has a measure of discretion to adjourn
proceedings if there are compelling reasons to do so. However, parties
to a dispute coming up for arbitration should be thoroughly prepared and
ready to lead evidence straight away, in the event of conciliation failing.
Alternatively, they must come to the proceedings with a proper mandate
for a negotiated settlement and be willing to concede or compromise in
the course of conciliation.

A party may also apply for postponement in accordance with the Rules
Relating to the Conduct of Conciliation and Arbitration, although approval
of such postponement is left to the discretion of the Arbitrator. Whatever
the case may be, the con/arb (>NLL 1 p.69) approach of Chapter 8 obliges
employers to be much more focussed in dealing with labour disputes than
previously.

Representation

On the issue of representation of parties at arbitration, the freedom to
choose any representative of choice which was granted to litigants in
the district labour court by the Labour Act, 1992, has been curtailed in
compulsory arbitration under the Labour Act, 2007. This was done upon
proposal by the social partners during the initial brainstorming phase when
amendments to the former Labour Act were being explored. The parties
agreed that the playing field in dispute resolution needed to be levelled,
and the whole process to be speeded up by simplification thereof: Focus
should hence forth be on the merits of a case rather than on technicalities
frequently introduced by lawyers and consultants. In terms of the new
Act, it is only under special circumstances that a legal practitioner or
other person may represent a party to a dispute, subject to the arbitrator’s
approval. On the other hand, parties belonging to a registered trade union
or employers’ organisation have access to representation by officials or
office bearers of such bodies.

The right to legal representation at proceedings before a Tribunal
established by law as provided for in Article 12 (Fair Trial) of the Namibian
Constitution, is thus not absolutely recognized in the Labour Act, 2007.
The situation is somewhat mitigated by the fact that under compulsory
arbitration the parties have the right to note an appeal against an award
on a question of law (or if the dispute relates to a fundamental right on a
question of law and/or fact) or to make application for review on procedural
grounds to the Labour Court.

Significantly, the role of trade unions and employers’ organisations is
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much enhanced by the rules for representation. Clearly this contributes to
the strengthening of these bodies and simultaneously also the institutions
of collective bargaining and tripartism in Namibia.

The other main alternative for representation at arbitration, namely,
that parties represent themselves, will require that they become more
adept with arbitration procedures. This should eventually result in more
hands-on skills and insight into the dynamics of dispute prevention and
resolution, particularly on the part of employers, on whom normally rests
the onus of proof. Self-representation by employers certainly appears to
be the preferred approach within the spirit and intent of the Labour Act,
2007.

Regulations and Rules

Any party involved in arbitration, either as Applicant (usually an employee
or former employee) or as Respondent (usually the employer or former
employer) must have regard to the Regulations and Rules issued by the
Minister. They, inter alia, give more specific instructions on procedures
prior to-, during-, and subsequent to arbitration, including the official forms
to be used by the Labour Commissioner and the parties involved. The
Regulation and Rules constitute part of the legal framework within which
the arbitration takes place. Both the Regulations and Rules are dealt with
in the boxed discussion under the item >Regulations (Sec.135) further on
in the Lexicon

Simplified procedure and main forms

The procedure for a typical, straightforward referral of a dispute to the
Labour Commissioner, and determining thereof by an arbitrator, can be
summarised as follows:

i) The process commences with the Applicant completing a >Form LC 21
Referral of Dispute to Conciliation or Arbitration (Annex |) and serving it
on the Respondent. The LC 21 contains information on the nature of the
dispute and particulars of the Applicant and Respondent. It should also
have an outline of steps taken to resolve the dispute attached to it.

i) The Applicant makes an affidavit >Form LG 36 Proof of Service of
Documents (Annex 1) and files it together with a copy of the LC 21 with
the Labour Commissioner. A copy of the LG 36 must also be served on
the Respondent.

iii) Should one or both of the parties to the dispute wish to apply to the
arbitrator for permission to be represented by a legal practitioner or other
person such as a consultant this must be done on >Form LC 29 Request
for Representation at Conciliation or Arbitration in Terms of Section
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82(13) or Section 86(13) (Annex I). No formal application is required if
representation is to be done by an official or office bearer of a registered
trade union or registered employers’ organisation of which the Applicant/
Respondent is a member.

iv) The Labour Commissioner designates a competent person as arbitrator
to determine the dispute.

v) The Labour Commissioner or a designate completes >Form LC 28
Notice of Arbitration Hearing (Annex ) containing information on the
arbitrator, date, time and venue of the arbitration event and serves it on
the parties. Unless the parties agree otherwise they must be given at
least 14 days notice of the hearing.

vi) Should any of the parties require the services of an interpreter; want
any witnesses to be subpoenaed; or wish to apply for postponement; this
must be done as directed on form LC 28.

vii) On the appointed time and date the arbitrator attempts to resolve
the dispute by conciliation, failure of which, he/she commences formal
arbitration. The arbitration is fully recorded and usually follows the pattern
of explanation of the procedure by the arbitrator; opening statements by
the parties; testimony of witnesses; cross-examination of evidence by the
opposing party and the arbitrator; and finally, closing arguments by both
the Respondent and Applicant.

viii) The arbitrator weighs the evidence and arguments presented and
forwards a written, motivated award to the parties within 30 days of the
arbitration event.

D. Effect of arbitration awards (sec.87) (N) - All awards are binding,
unless of an advisory nature such as a declaratory order, and may be made
an order of the >Labour Court upon filing in the Court by an affected party or
by the Labour Commissioner. Any money amount forming part of an award
earns interest from the date of the award at prescribed rates, unless the
award provides otherwise.

E. Variation and rescission of awards (sec.88) (N)—An arbitrator
may change or revoke an award at own instance or upon application by a
party within 30 days after service of the award. This may be done if an
award was wrongly made in the absence of a party; or if it is ambiguous or
contains an error or omission; or if it was made because of a mistake on the
part of both parties.
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F. Appeals or reviews of arbitration awards (sec.89) (N) - A
party to a dispute may note an appeal (>NLL 1 p.129), or make application
for review (>NLL 1 p.160), to the Labour Court against an arbitrator’s award.

Types of appeal

Appeals may be noted on any questions of law, or in certain cases involving
fundamental human rights and protections, on a question of fact or law, or
both fact and law (full appeal).

Types of review

Reviews may involve alleged defects in the arbitration proceedings in relation
to the lawful duties of an arbitrator; gross irregularities by the arbitrator in
the conduct of the proceedings; or in the arbitrator overstepping his/her
powers. The Act also provides for a situation where it may be alleged that
an award has been improperly obtained, i.e., involved corruption.

Procedure and timeframe

Appeals must be noted in accordance with the Rules of the High Court
within 30 days after the award has been served on the party intending to
appeal. Applications for review must also be made within 30 days unless
the alleged procedural shortcoming involves corruption in which case
the applicant has 6 weeks as from the date on which the corruption was
uncovered. The Court may, however, condone the late noting of an appeal
on good cause shown.

Suspension of award

When an appeal is noted, or an application for review is made, this has
the effect that any part of the award that is adverse to the interest of an
employee is suspended (is not put into operation for the time being), but
any part of the award that is unfavourable to the interest of the employer
remains unchanged. However, an employer has the right to apply to the
Labour Court to have such adverse effects suspended.

In considering such an application the Court must consider any irreparable
harm that would result to either the employee or the employer if the award,
or part of it, were to be suspended or not suspended. If the balance of
irreparable harm favours neither the employer northe employee conclusively,
the Court must determine the matter in favour of the employee.

In taking a decision regarding a suspension of an award pending the final
determination of the appeal or review, the Court may order that all or part
of the award be suspended or may attach certain conditions to its order.
This could include (but is not limited to) requiring a monetary award to be
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provisionally paid into Court, or that an employer be obliged to continue
paying an employee’s salary pending the final determination of the appeal
or review even though the employee is not working for the employer during
that time.

Setting aside of award
If the Labour Court, in response to an appeal or application for review,
decides to set an award aside it may —
- determine (judge) the dispute which had originally been before an
arbitrator in any manner which it considers appropriate; or
- make any award it considers appropriate about the procedures to
be followed to determine the dispute; or
- refer the matter back to the arbitrator or direct that a new arbitrator
be designated.

It follows that if an appeal to, or an application for review by, the Labour
Court fails the arbitrator’s award is upheld and becomes fully enforceable.

Intervention by the Minister

When an appeal is noted or an application for review is made and the appeal
or review involves the interpretation, implementation or application of the
Act, the Minister may intervene in the proceedings on behalf of the State if
the Minister considers it necessary for the effective administration of the Act.

Discussion: Whatis meant by a question of lawincludes the interpretation,
manner of application, failure to observe, etc., of any relevant statutory or
common law rule, including promulgated regulations and guidelines and
court precedent applicable to the matter at hand. A question of fact, on the
other hand, refers to actual things or occurrences that are known, or are
claimed, to exist, relating to the case. In terms of this section, therefore,
appeals not specifically relating to human rights and protections will only
be permitted to be directed at questions of law and not to involve the
factual or substantive merits of a case as such.

The concept of irreparable harm as stipulated in this section, means that
the Court is obliged by the Act to adopt a stance markedly advantaging an
employee in this regard. Only under a very stringent set of circumstances
will an employer be able to prevent an adverse award to be suspended
whilst appealing against it, whilst in the case of an employee appealing or
making application for review, the suspension of an award favouring the
employer is virtually automatic.
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G. Enforcement of awards (sec. 90) (N) - If a party does not comply
with the terms of an arbitration award the other party may apply to a labour
inspector to take such steps as may be necessary to enforce compliance,
including the institution of execution proceedings (legal seizure and sale of
property of the defaulting party).

[See Regulation 22: Application to enforce arbitration award)|

H. Private arbitration (sec.91) (N) — The Labour Act, 2007 provides
for referral of a dispute to voluntary private arbitration (>NLL 1 p.154) as an
alternative to compulsory arbitration by the Labour Commissioner.

Arbitration Agreement

For this purpose parties to an existing-, or a potential future dispute may
agree in writing to refer the matter to arbitration in accordance with the
provisions of section 91 of the Act. Such an Arbitration Agreement includes
a clause in a collective agreement, framed in accordance with section
73, providing for future disputes between parties to be referred to private
arbitration.

If any party to an Arbitration Agreement refers a dispute that should be
referred to private arbitration to the Labour Commissioner, the Labour
Commissioner is obliged to refer the dispute back for private arbitration in
accordance with the agreement.

Arbitrator

In case the person initially agreed upon by the parties to be the private
arbitrator as part of the Arbitration Agreement is, for any reason, unable
to act in that capacity, the parties may appoint another arbitrator. If the
parties fail to reach consensus on this aspect, the Labour Court may, upon
application appoint an arbitrator on their behalf. Under normal circumstances
the appointment of an arbitrator may only be terminated if both parties to the
agreement concur. The appointment of an arbitrator may, however, be set
aside by the Labour Court on good cause shown.

Powers of the Private Arbitrator
A private arbitrator is empowered in terms of the Act to:
. Subpoena persons to appear at an arbitration hearing;
. administer oaths or accept affirmations of witnesses;
. question any individual on any issue relevant to the matter being
heard;
. suspend arbitration proceedings and conciliate instead if the parties
agree; and
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. generally to conduct the arbitration in a manner which he/she
deems appropriate in order to determine the dispute fairly and
quickly whilst dealing with the substantial merits of the dispute with
a minimum of legal formalities.

Rights of parties in private arbitration
A party to a dispute has the right to —
- give evidence;
- call witnesses;
- question witnesses of the other party; and
- address concluding remarks.

Representation

A party to a dispute in private arbitration may appear in person or to be
represented by anybody of his/her choice at the arbitration proceedings,
subject to what the parties agreed to in the Arbitration Agreement. The Act
does not impose any restriction on parties to private arbitration regarding
representation as it does in the case of compulsory arbitration.

Award

Unless the Arbitration Agreement provides otherwise, the arbitrator must
issue a signed award with motivation in support of his/her decision within
30 days of the conclusion of the arbitration proceedings. The parties may,
however agree that the award be made in shorter period.

Subject to the terms of reference set out in the Arbitration Agreement, a
private arbitrator is empowered to make any appropriate arbitration award
including —

(@) aninterdict (>NLL 1 p.142);

(b) an order to remedy a wrong;

(c) adeclaratory order (>NLL 1 p.135);

(d) an order of reinstatement;

(e) an award of compensation; and

(f) an order for costs (>NLL 1 p.134) (not restricted only to situations
where a party has acted frivolously or vexatiously as in the case of
compulsory arbitration).

Effect of arbitration awards

All private arbitration awards are binding, unless they are intended to be
of an advisory nature such as a declaratory order, and may be made an
order of the >Labour Court upon filing in the Court by a party affected by the
award. Any money amount forming part of an award earns interest from the
date of the award at prescribed rates, unless the award provides otherwise.
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Variation and rescission of awards

In terms of the Act, an arbitrator in private arbitration, similar to the situation
in compulsory arbitration, may change or revoke an award at own instance
or upon application by any party within 30 days after service of the award,
if wrongly made in the absence of a party; or if it is ambiguous or contains
an error or omission; or if it was made because of a mistake on the part of
both parties.

Reviews of private arbitration awards
A party to a dispute may make application for review (>NLL 1 p.160), to the
Labour Court against an arbitrator’s award.

Types of review

Reviews may involve alleged defects in the arbitration proceedings in relation
to the lawful duties of an arbitrator; gross irregularities by the arbitrator in
the conduct of the proceedings; or in the arbitrator overstepping his/her
powers. The Act also provides for a situation where it may be alleged that
an award has been improperly obtained, i.e., involved corruption.

Procedure and timeframe

Applications for review must be made within 30 days unless the alleged
procedural shortcoming involves corruption in which case the applicant has
6 weeks as from the date on which the corruption was uncovered.

Suspension of award

When an application for review is made, this has the effect that any part of
the award that is adverse to the interest of an employee is suspended (is
not put into operation for the time being), but any part of the award that is
unfavourable to the interest of the employer remains unchanged. However,
an employer has the right to apply to the Labour Court to have such adverse
effects suspended.

In considering such an application the Court must consider any irreparable
harm that would result to either the employee or the employer if the award,
or part of it, were to be suspended or not suspended. If the balance of
irreparable harm favours neither the employer nor the employee conclusively,
the Court must determine the matter in favour of the employee.

In taking a decision regarding a suspension of an award pending the
final determination of the review, the Court may order that all or part of
the award be suspended or may attach certain conditions to its order.
This could include (but is not limited to) requiring a monetary award to be
provisionally paid into Court, or that an employer be obliged to continue
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paying an employee’s salary pending the final determination of the review
even though the employee is not working for the employer during that time.

Setting aside of award

If the Labour Court, in response to an application for review, decides to set
an award aside it may refer the matter back to the arbitrator or direct that a
new arbitrator be designated.

It follows that if an application for review by the Labour Court fails the
arbitrator’s award is upheld and becomes fully enforceable.

Intervention by the Minister

When an application for review of a private arbitration award is made and
the review involves the interpretation, implementation or application of the
Act, the Minister may intervene in the proceedings on behalf of the State if
the Minister considers it necessary for the effective administration of the Act.

Termination of Arbitration Agreement.
An Arbitration Agreement terminates only by consent of all parties to the
agreement or by an order of the Labour Court.

The agreement does not terminate through the death, sequestration or
winding up of any party, but in such circumstances an arbitration that has
commenced must be kept in abeyance until an executor, administrator,
curator, trustee, liquidator or judicial manager has been appointed.

Discussion: Private Arbitration under Chapter 8, Part D of the Labour
Act, 2007 is intended to make the benefits of conventional arbitration
accessible to stakeholders as a complementary alternative to compulsory
arbitration as provided for in Part C. Both forms of arbitration as appearing
in the Labour Act are innovative in the sense that they constitute new
approaches in Namibia’s evolving statutory labour dispute prevention and
settlement repertoire.

The nature of private arbitration

Arbitration in its traditional application, that is, in the manner and sense

in which it is ordinarily understood and practised, is by its very nature a

voluntary, private procedure for the speedy resolution of civil disputes.
Although it is common all over the World to have a statutory framework

within which formal arbitration takes place (such as, for example, is

provided by the Arbitration Act (Act 42 of 1965), the essential elements of
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arbitration are confidence by all parties in the ability and impartiality of the
arbitrator; privacy; flexibility of procedure and finality of outcome.

It is these elements which make ordinary arbitration, despite initial costs
involved, attractive to disputing parties which seek to avoid the rigid,
often drawn out, processes involved in judicial litigation. Even as far as
costs are concerned, arbitration can be considered a cheaper option than
litigation could potentially be in the long run, if the often huge expenses
involved in instructing counsel in protracted court action and potential
appeal proceedings are considered.

Distinguishing Features

The main aspects distinguishing private arbitration from compulsory
arbitration in the context of the Labour Act, 2007, either directly or by
implication, include the following attributes:

- Forthe purpose of private arbitration parties can either pro-actively
draw up and sign a future orientated Arbitration Agreement (terms
of reference and manner to deal with a potential future dispute)
ahead of time; or they can choose to draw up an Arbitration
Agreement on an ad hoc basis to deal only with a current dispute.

- the parties can mutually choose any suitable person as an
arbitrator;

- the parties may avail themselves of external assistance to arrange
the preliminary formalities of the arbitration if they so wish;

- the arbitration proceedings may be held in private and at any
venue, and on any date and time they may decide upon;

- the parties may be represented at arbitration by anybody of their
choice;

- the arbitrator is not obliged to first attempt to conciliate the dispute
before commencing arbitration proceedings;

- in making the award the arbitrator is not bound by guidelines
issued in terms of section 137;

- the award may be kept confidential;

- the award is not subject to appeal but can be reviewed by the
Labour Court on procedural grounds; and

- whereas compulsory arbitration is a service offered to the public
free of charge by the State, private arbitration involves costs
which the parties may agree to carry as they deem fit.

Apart from the initial cost factor, a potential drawback of private arbitration
is that the award may not become known by the public — even if it is a
good award from which others may benefit — if the parties decide to keep
it confidential.
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Arbitration Agreement

The Arbitration Agreement consists of a formal document, drawn up and
entered into on a voluntary basis by two or more parties who have a labour
related relationship such as an employer and an employee or registered
trade union and an employer.

The document’s main clause and stipulation is a formal accord between
the parties to submit a given labour related dispute between them to a
third outside party for fair adjudication and a binding award which the
parties agree to accept. The agreement may include the name of a
specific person who is to act as arbitrator or may indicate the method to
be followed in having such a person appointed.

The agreement must either clearly spell out the specific dispute which is
to be determined by the arbitrator in a current instance or must describe
what kinds of future disputes are to be determined by the arbitrator should
they occur.

The Arbitration Agreement can also include other terms of reference
such as powers of the arbitrator in making an award, format of the award,
time limits, discovery, other procedural aspects to be complied with or
allowed, choice of venue, confidentiality, possibility of appeal, duration,
etc.

It follows that an Arbitration Agreement for private arbitration can be
a fairly simple and straightforward document of intention, or it can be
a quite elaborate and prescriptive protocol. Whatever the case, it must
comply with the provisions of section 91 of the Labour Act, 2007.

However, neither the Regulations and Rules prescribing procedure to
be followed for arbitration in terms of section 86; nor the official forms
which have been prescribed for that purpose, are applicable to arbitration
conducted in terms of section 91

Arbitrator — >Definitions and Interpretation

Automatic termination of contracts of employment (sec.32) -
>Termination of employment

Award — >Arbitration of Disputes
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B

Basic Conditions (sec.9) (M) — All matters dealt with in Chapter 3 of
the Labour Act, 2007 constitute basic conditions of employment and under
Parts B to F form five main categories:

1. Remuneration —

(a)
(b)
(c)
(d)
(e)

Calculation of wages (sec.10)

Payment of remuneration (sec.11)

Deductions and other acts concerning remuneration (sec.12)
Wage order (sec.13)

Exemption from wage order (sec.14)

2. Hours of work —

(a)
(b)
(c)
(d)
(e)
()

(9)
(h)
(i)

Continuous shifts (sec.15)
Ordinary hours of work (sec.16)
Overtime (sec.17)

Meal intervals (sec.18)

Night work (sec.19)

Daily spread-over (sec.20)
Weekly rest period (sec.20)
Sunday work (sec.21)

Public holidays (sec.22)

3. Leave -

(@)
(b)
(c)
(d)
(e)

Annual leave (sec.23)

Sick leave (sec.24)
Compassionate leave (sec. 25)
Maternity leave (sec.26)

Extended maternity leave (sec.27)

4. Accommodation -
Provision of accommodation (sec.28)

5. Termination of employment —

(a)
(b)
(c)
(d)
(e)
(f)
(9)

Period of employment (sec.29)
Termination on notice (sec.30)
Payment in lieu of notice (sec.31)
Automatic termination (sec.32)

Unfair dismissal (sec.33)
Redundancy (retrenchment) (sec.34)
Severance pay (sec.35)
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(h) Transportation on termination (sec.36)
(i) Payment on termination (sec.37)
() Certificates of service (sec.37).

A basic condition of employment as provided for in the Act automatically
forms a term of any employment contract, whether it is specifically mentioned
in the contract or not. However, if there is any other law also regulating a
certain class of employees (such as apprentices), and if such a law contains
a more favourable provision, that provision will apply to the employees
in question. If, however, that other law’s provision is less favourable, the
Labour Act’s provision on that specific aspect will apply. Where a contract
of employment, or a collective agreement, contains a more favourable
condition of employment than the Act, then the more favourable term will
have precedence.

A basic condition of employment can be altered by >exemption or variation
granted by the Minister in accordance with the provisions of section 139,
and will apply to the extent altered by the exemption or variation.

Discussion:

It is important to note that whenever a provision in Chapter 3 uses the
phrase “an employer must” or “‘the employer must”; or the phrase “an
employer must not require or permit an employee” or “the employer must
not require or permit an employee”; or words to that effect, it means that
the employer is under obligation to literally do what the provision requires.

That remains so even if the employee agrees or even requests the
employer to deviate from the provision, such as for example, be willing to
work on a Sunday for ordinary pay or take less annual leave than the law
requires. That would constitute what is sometimes known as ‘contracting
out’ and is unlawful under the Act unless an exemption has been granted
by the Minister as contemplated in section 139. The reason for this is
that the Act seeks to protect employees and job seekers (who may be
desperate to find employment) from potential exploitation which would
neither be in their own nor in the public interest.

The term “must” which in the Labour Act, 2007 generally replaces the
term “shall” used in the Labour Act, 1992 is peremptory (obligatory) and
must be interpreted as such. The term “may” where it appears in the Act
usually indicates some degree of option, i.e., the person it is directed at
can, but is not obliged to, do as indicated in the provision, depending on
circumstances and/or level of discretion allowed in the wording.
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Changes: Several basic conditions appearing in Chapter 3 are new or
have been modified to some extent in relation to the previous Act. Where
this is the situation the relevant discussion of the item is indicative thereof.

Basic wage — >Definitions and interpretation

C

Calculation of remuneration and basic wages (sec.10) (M)
— For the purposes of the Act remuneration can be either based on a
specific time interval (such as hourly wages or monthly salary) or on any
other measurable basis (such as production related piecework or sales
commission).

In the latter case the employee is considered —for the purpose of calculation
of different types of benefits provided for in the Act — to be remunerated on a
weekly basis. The weekly remuneration or basic wage is obtained by adding
the employee’s earnings for the preceding 13 weeks (3 x 4.333 weeks) and
dividing the total by 13. If the employee has worked less than 13 weeks the
total earnings of that lesser period is divided by the actual number of weeks
worked to obtain the (average) weekly remuneration or basic wage.

To calculate the comparable hourly, daily, weekly or monthly remuneration
or basic wage of an employee who is paid either on an hourly, daily, weekly
(including piecework/commission payment), fortnightly or monthly basis,
as the case may be, use the following method: Refer to the Table below
and locate the horizontal line for the employee’s applicable pay period.
Read across on that line to the vertical column for the desired comparable
remuneration or basic wage and apply the formula set out in the cell or block
of the Table where the line and column cross each other.
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TABLE 1 - CALCULATION OF REMUNERATION AND BASIC WAGES

To calculate | To calculate | To calculate | To calculate
hourly rates daily rates | weekly rates monthly
rates
Employees Multiply  the | Multiply  the | Calculate the
whose hourly rate by | hourly rate by | weekly rate,
remuneration the number of | the number of | then multiply
is set by the ordinary hours | ordinary hours | the calculated
hour of work each | of work each | weekly rate by
day. week. 4,333.
Employees Divide the Multiply  the | Calculate the
whose daily rate by daily rate by |weekly rate,
remuneration | the number of the number of | then multiply
is set by the |ordinary hours ordinary days | the calculated
day of work each of work each | weekly rate by
day. week. 4,333.
Employees Divide the | Divide the Calculate the
whose weekly  rate | weekly rate weekly rate,
remuneration | (or calculated | (or calculated then multiply
is set by the |weekly rate)|weekly rate) the calculated
week by the number | by the number weekly rate by
of ordinary | of ordinary 4,333.
hours of work | days of work
each week. each week.
Employees Divide the | Divide the | Divide the | Calculate the
whose fortnightly rate | fortnightly rate | fortnightly rate | weekly rate,
remuneration | by two times|by two times | by two. then multiply
is set by the |the number of | the number of the calculated
fortnight ordinary hours | ordinary days weekly rate by
of work each |of work each 4,333.
week. week.
Employees Divide the | Divide the | Divide the
whose monthly rate | monthly rate | monthly rate
remuneration | by 4,333 times | by 4,333 times | by 4,333.
is set by the |[the number |the number of
month of hours | days ordinarily

ordinarily
worked each
week.

worked each
week.
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Note:

i) ‘ordinary hours’ may not exceed the statutory >ordinary hours of work
and do not include overtime.

i) ‘ordinary days’ means the normal fixed number of days an employee
works per week.

Certificate of employment/service — >Termination of employment

Child labour, prohibition and restriction of — >Fundamental Rights and
Protections

Closed shop — >Recognition and Organisational Rights of Registered
Trade Unions >C. Deductions of trade union dues

Codes of good practice — >Guidelines and codes of good practice
Collective agreement — >Definitions and Interpretation

Collective Agreements (Chapter 6 Part D) - Sections 70
to 73, appearing as entries A. to D. below, deal with collective agreements.

Discussion: Collective agreements between employees and employers
and their representative organisations are fundamental to the labour
relations regime continued and reinforced by the Labour Act, 2007.

A collective agreement (>NLL 1 p.63) is a formal document intended
to constitute a binding contract between one or more registered trade
unions on the one hand and one or more employers, one or more or more
registered employers’ organisations, or one or more employers and one or
more employers’ organisations, on the other hand. It represents a voluntary
accord relating to a specific set of circumstances or competing interests
between consenting legal persons. The terms of the agreement must
satisfy certain basic requirements in order to be valid and must be similarly
understood by both parties. There are two main categories: procedural
agreements and substantive agreements.

Procedural Agreement

A procedural agreement regulates the relations between the parties, i.e.,
management, union, shop stewards and employees — its most common
form in industrial relations is the recognition agreement. Procedural
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collective agreements are usually applicable indefinitely, i.e., they are not
limited to any specific period of time.

The act of recognition per se, that is, recognition of a registered trade
union as exclusive bargaining agent by an employer or employers’
organisation, need not necessarily be done in terms of a long formal
procedural agreement as has hitherto usually been the case. Regulation
11(2) of the Labour General Regulations: Labour Act, 2007, provides for
recognition through the mere completion of Form LC 11 of the Regulations
by an employer or employers’ organisation and submitting it to the relevant
union with a copy to the Labour Commissioner.

Substantive Agreement
Substantive collective agreements mostly involve tangible aspects with
financial implications relating to conditions of employment such as wages,
allowances and incentive bonus schemes and are usually applicable for
a fixed period of time. Certain clauses of a substantive agreement, such
as items relating to hours of work or pension may, however, be of a more
permanent nature in that they become conditions of employment once
agreed upon.

Although not yet common in Namibia, one can also have a combined
procedural and substantive agreement covering all aspects in one document.

A. Legal effect of collective agreements (sec.70) (U) — Once
signed by the duly authorised representatives of all the parties a collective
agreement is applicable for the full period stated therein and is legally
binding on —

(a) the parties to the agreement;

(b) the members of the registered trade union that is party to the
agreement;

(c) the members of any registered employers’ organisation that is party
to the agreement;

(d) all employees in the bargaining unit (>NLL 1 p.130) if the union has
been recognized as an exclusive bargaining agent (>NLL 1 p.139)
in terms of sec. 64); and

(e) all employees, employers, registered trade unions and employers’
organisations to whom the agreement has been extended by the
Minister of Labour by notice in the Official Gazette in terms of
section 71.
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A collective agreement relating to terms and conditions of employment
automatically changes the contents of all contracts of employment affected
thereby: cessation of membership of a union or employers’ organisation
does not nullify its binding effect. Nevertheless, a collective agreement
does not prevent an employer agreeing to more favourable conditions of
employment, unless the agreement specifically forbids it, and provided the
employer enters into such a contract of employment in good faith and without
undermining collective bargaining or the status of the union involved.

B. Extension of a collective agreement (with an exclusive
bargaining agent) to non-parties (sec.71) (U) — The parties to
a collective agreement are entitled to approach the Minister to extend the
agreement to all employers and employees in their specific industry or
economic sector. If so approached in the prescribed manner, the Minister
will publish the request in the Official Gazette and invite objections within
a period not exceeding 30 days. Copies of any objections received will be
served on the parties to the application who are required to respond to the
objection no later than within 14 days.

If after consideration of all inputs the Minster is satisfied that — the
collective agreement does not conflict with any law; is, on the whole, no less
favourable than the conditions of employment previously applicable; and
contains an appropriate arbitration procedure to resolve potential disputes
— he is obliged to extend the agreement for a fixed period of time to all
other relevant employers and employees by publication in the Gazette. The
Minister may extend the period of applicability of the collective agreement in
the prescribed manner, if approached to do so by the parties.

[See Regulation 14: Request to extend collective agreement to non-
parties to the agreement]

C. Exemptions from an extended collective agreement
(sec.72) (M) - A dissatisfied employer, or any other person, who is bound
by a collective agreement which has been made applicable to an entire
economic sector, may formally apply to the Minister to be excused from
its provisions. The Minister, if satisfied that special circumstances exist
justifying the request, may wholly or partly exempt the applicant by notice
in writing (subject to any conditions he/she may hold as appropriate) and
inform the parties to the collective agreement accordingly.

[See Regulation 15: Application for exemption from extension of
collective agreement]
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Change: The previous Act specifically provided for the parties to the col-
lective agreement, or the person who applied for an exemption, to note
an appeal to the Labour Court against any decision made by the Minister
in this regard. The new Act is silent on such a possible course of action,
which, however, does not mean that right to do so has been removed.

D. Disputes arising from application, interpretation or
enforcement of collective agreement (sec.73) (M) — A collective
agreement must contain a clause providing for an arbitration procedure in
accordance with Chapter 8 Part C (compulsory arbitration), or in accordance
with Chapter 8 Part D (private arbitration), which the parties to the
agreement must set in motion in the event of a dispute arising concerning
its implementation. Such a clause is not necessary if provision has been
made in another collective agreement (usually a procedural recognition
agreement) for the resolution of disputes amongst the parties.

If a collective agreement does not contain an arbitration clause; is
inoperative; or one of the parties hampers the resolution of the dispute in
terms of the agreement, the Labour Commissioner may be approached.
The latter then has the discretion to either refer the dispute to an arbitrator
to arbitrate the dispute in terms of Part C of Chapter 8, or to refer the matter
for arbitration in accordance with part D of Chapter 8.

Collective bargaining —>Registration of trade unions and employers’
organisations (Rights of registered trade unions and registered employers’
organisation)

Changes: Previously there was no compulsion to have an arbitration
clause in a collective agreement, although in order to apply to have a col-
lective agreement registered by the Labour Commissioner there had to
be a clause providing for the settling of disputes, which could, however,
be limited to mediation or referral to conciliation if the parties so preferred.

Committee for Dispute Prevention and Resolution
(Chapter 9 Part B) — Sections 100 to 103, appearing as entries A. to
D. below, deal with the Committee for Dispute Prevention and Resolution.
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Discussion: The Committee for Dispute Prevention and Resolution is a
new statutory body established to assist in numerous ways to promote
labour peace and facilitate the speedy settlement of individual and em-
ployment-related conflict. More particularly, the Committee, established
under section 97(1)(a) of the Act as a Committee of the >Labour Advisory
Council, is a specialist body created for the purpose of recommending
rules for the conduct of conciliation and arbitration and a code of ethics
for such practitioners. It also has various other important functions includ-
ing reviewing the performance of the Office of the Labour Commissioner
on a regular basis and reporting thereon.

A. Functions of Committee for Dispute Prevention and
Resolution (sec.100) (N) — The functions of the Committee are to
recommend to the Labour Advisory Council:
. Rules for conciliation and arbitration.
= Policies and guidelines for dispute prevention and resolution.
. A code of ethics for conciliators and arbitrators appointed in terms
of sections 82 and 85, respectively.
. Qualifications for and appointments of conciliators and arbitrators in
terms of sections 82 and 85.

The Committee must also:

. Regularly review the performance of dispute prevention and
resolution by the Labour Commissioner and report thereon to the
Labour Advisory Council (LAC).

. Report to the Labour Advisory Council on the activities of the Labour
Commissioner.

. Perform any other function assigned to it by the Act or by the Labour
Advisory Council.

B. Composition of Committee for Dispute Prevention and
Resolution (sec.101) (N) — The seven members Committee for Dispute
Prevention and Resolution is composed of a chairperson designated or
appointed by the Labour Advisory Council (LAC) in consultation with the
Minister and six other individuals:
- two persons representing the interests of registered Employers’
Organisations, one of whom must be a member of the LAC;
- two persons representing the interests of registered Trade Unions,
one of whom must be a member of the LAC; and
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- two persons representing the interests of the State, one of whom
must be a member of the LAC, and both these persons to be
appointed or designated in consultation with the Minister.

Discussion: Where a prospective member of the Committee is a member
of the Labour Advisory Council he/she is designated by the Labour Advisory
Council to serve on the Committee. Where such a candidate is not a
member of the LAC he/she is appointed from outside by the LAC to serve
on the Committee. Designated members, therefore, serve simultaneously
on both the LAC and the Committee, whilst appointed members serve
only on the Committee

C. Terms of office and conditions of membership (sec.102)
(N) — A member of the Committee for Dispute Prevention and Resolution
who is also a member of the Labour Advisory Council holds office for as
long as that member is a member of the LAC. If not a member of the LAC
the person holds office for 3 years and may be re-appointed at the end of
that period. A member who is not in the employment of the State qualifies
for the payment of allowance for attending meetings as well as travel and
subsistence reimbursement.

D. Procedures of Committee for Dispute Prevention and
Resolution (sec.103) (N) — The Committee is empowered to make its
own rules for the conduct of its meetings.

Compassionate leave (sec. 25) (N) — An employee is entitled to
five days compassionate leave on full remuneration during each 12 months
period of employment if there is a death or serious illness in the family.
‘Family’ in this context means a parent, husband, wife, child, grandparent,
brother, sister, father-in-law or mother-in-law of the employee.

The five days do not form part of annual, sick or maternity leave; are
not transferrable from one period of 12 months to the next; and do not
entitle the employee to any additional remuneration upon termination of
employment. The section requires the Minister to prescribe the form and
manner in which such leave may be applied for by an employee and any
other information which may be required to support an application [such as,
for example, a death certificate, medical certificate, an affidavit, or certificate
by a registered social worker or pastor].

33



Namibian Labour Lexicon Vol. 2 (Revised Edition) The Labour Act, 2007

[See Regulation 5: Compassionate leave]

Conciliation of Disputes (Chapter 8 Part B) - Sections
81 to 83, appearing as entries A. to C. below, deal with the conciliation of
disputes.

Discussion: Conciliation (>NLL 1 p.70) is a process by which a third
party assists two disputing parties to settle their differences by reaching a
mutually acceptable solution. In terms of section 1, conciliation includes
mediating a dispute; conducting a fact finding exercise; and making an
advisory award if it will enhance the prospects of settlement or if the parties
to the dispute so agree. Conciliation replaces the function of conciliation
boards as provided for in the previous Labour Act, 1992.

A. Definitions (sec.81) (N) — The following types of disputes may be
conciliated in accordance with the provisions of the Act:

. Dispute of interest (meaning any dispute concerning a proposal for
new or changed conditions of employment, but does not include a
dispute that is required to be resolved by adjudication in the Labour
Court or by arbitration).

. A complaint relating to affirmative action contemplated in the
Affirmative Action (Employment) Act, 1998.

. A dispute affecting the national interest referred for conciliation by
the Minister, or a dispute relating to a review or declaratory order
referred for conciliation by the Labour Court.

B. Resolution of disputes through conciliation (sec.82) (N)
— Determining employment related disputes through conciliation involves
several steps aimed at eventual settling of the matter by mutual agreement.

Conciliators
The Minister appoints conciliators to perform the duties and function and
to exercise the powers conferred on conciliators in terms of the Act. Such
appointments may be on a fulltime or part-time basis. The Minister may also
appoint part-time conciliators from outside the public service subject to such
terms and conditions as he/she may determine. Any appointments may be
withdrawn by the Minister on good cause shown.

The Labour Commissioner designates individuals appointed by the
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Minister as conciliators to try to resolve by conciliation any dispute referred
to the Labour Commissioner in terms of the Act.

Part-time conciliators from outside the public service are paid fees and
allowances at a rate determined by the Minister with the approval of the
Minister of Finance.

Referral of dispute

Any party to a dispute may refer the dispute in the prescribed form directly
to the Labour Commissioner or to any labour office in the different regions.
A copy of the referral must be served on the other party(s) to the dispute.

Designation of Conciliator

The Labour Commissioner, if satisfied that the parties have taken all
reasonable steps to resolve the dispute will designate a conciliator to attempt
to resolve the dispute through conciliation and will notify the parties of the
conciliator and the place date and time of the first conciliation meeting.

Procedure

The conciliator must attempt to resolve the dispute through conciliation
within 30 days of the referral, or any longer period agreed to by the parties.
If the party who referred the dispute fails to attend the meeting the period is
extended to the date that is 30 days after the meeting. If the other party fails
to attend the conciliation the 30 day period lapses immediately on the date
of the intended conciliation.

Whilst the conciliator is guided by conciliation rules formulated by the
Committee for Dispute Prevention and Resolution, he/she must determine
how the conciliation is to be conducted and may require that additional
meetings be held within the relevant 30 day period.

A conciliator has the power to subpoena (>NLL 1 p.163) any person to
attend a conciliation meeting, administer an oath or accept an affirmation
and may question any individual about any matter relevant to the dispute.
A person who ignores such a subpoena or refuses to answer a question by
the conciliator commits an offence and is liable on conviction to a fine and/
or imprisonment.

Representation
A party to a dispute -
may appear in person at the conciliation proceedings hearing;
- if the party is an >employee, he/she has the right to be represented
by a fellow employee, or by a member, an office bearer or an official
of his/her registered trade union;
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- if the party is an >employer, he/she/it has the right to be represented
by a member, an office bearer, or official of his/her registered
employers’ organisation; and

- if the party is a juristic person (>NLL 1 p.144) it has the right to be
represented by a director, member or employee of that entity.

Representation by Legal Practitioner

An conciliator may permit a lawyer to represent a party in conciliation
proceedings if both parties to the dispute agree, or, if at the request of a
party, the conciliator is satisfied that the dispute is of such complexity that it
is appropriate for the party to be represented by a lawyer and that the other
party will not be prejudiced (negatively affected).

Representation by any Other Individual
A conciliator may also permit any other individual to represent a party in
conciliation proceedings if both parties agree; or, if at the request of a party,
the conciliator is satisfied that representation by the individual will facilitate
the effective resolution of the dispute or attainment of the objectives of the
Act; that the individual meets prescribed requirements; and that the other
party to the dispute will not be prejudiced.

In deciding whether to permit representation of a party by any other
individual as contemplated above, the conciliator must take into account
applicable guidelines issued by the Minister under section 137 of the Act.

Unresolved disputes

The conciliator issues a certificate to the effect that a dispute is unresolved
if he/she believes that there is no prospect of settlement at that stage of the
dispute, or if the 30 day period has elapsed. If the parties at this juncture
so agree, the dispute can be referred to arbitration for final determination.
Other options include lawful >strike and lockout. Whatever the decision, a
conciliator remains seized of the dispute until it is settled and must continue
efforts to have it resolved.

[See Regulation 17: Appointment of conciliators and arbitrators;
Regulation 18: Referral of dispute to conciliation; Regulation 21:
Requestforrepresentation atconciliation or arbitration; and Regulation
27: Proof of Service of documents]

C. Consequences of failing to attend conciliation meetings
(sec.83) (N) — If the Labour Commissioner has referred a dispute for
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conciliation and the party who referred the matter to the Labour Commissioner
fails to attend the meeting, the initial 30 days period is extended to a date
that is 30 days after the intended conciliation. If the other party fails to attend
the conciliation the 30 day period lapses immediately on that date.

In any other dispute referred to conciliation the conciliator may dismiss
the matter if the party who referred the dispute fails to attend a conciliation
meeting. On the other hand, the conciliator may determine the matter if the
other party to the dispute fails to attend a conciliation meeting.

If the Labour Commissioner, upon application by the defaulting party, is
satisfied that there were good grounds for the failure to attend, he/she may
reverse the decision of the conciliator and conciliation can again proceed as
originally intended.

[See Regulation 19: Application to reverse decision of a conciliator]

Contracts entered into by State for provision of goods and
services (sec.138) (U) — An employer who is issued with a licence,
permit, grant or concession by the State in terms of any law on mining and
minerals, wild life, environment and tourism, or fisheries, or who enters into
a contract with the State for the provision of goods or services, must give
a written undertaking that relevant employees are employed on terms and
conditions no less favourable than —
- those provided for in a collective agreement in that industry; or
- those prevailing for similar work in the industry and the region in
which the employees are employed; or
- those prevailing in the nearest appropriate region, if similar work is
not performed in that specific region.

Disputes regarding compliance with such an undertaking may be determined
by the Labour Court upon application by any person, including the Minister
of Labour and Social Welfare.

Constitution of the Republic of Namibia’ - The Namibian
Constitution referred to at the beginning of the >Preamble to the Labour Act,
2007, is the supreme law of the nation embodying the fundamental principles,
institutions, rights and obligations according to which its inhabitants are
governed.

' The Constitution of the Republic of Namibia was unanimously adopted by the 72 member democratically
elected multi-party Constituent Assembly on the eve of Namibian independence and was promulgated in
Government Gazette No.2 of 21 March 1990
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Discussion: The Namibian Constitution constitutes the legal foundation
of all spheres of public and private life. As such the Constitution covers
a wide range of topics fundamental to statehood and societal wellbeing.
It also represents the basic terms of reference for most labour-related
matters.

Fundamental Human Rights and Freedoms (Chapter 3)

Chapter 3 of the Namibian Constitution is of particular relevance in this
regard. The Chapter deals with various group- and person orientated
normative concepts, all of which are vital for the survival of plural
democracy. Briefly, the Chapter’s Articles touching most directly on labour/
employment concerns are the following:

* Protection of Fundamental Rights and Freedoms (Art.5)

This Article proclaims that the fundamental rights and freedoms enshrined
in the Constitution shall be respected and upheld by the Executive,
Legislature and Judiciary and all organs of Government and its agencies,
and where applicable to them by the natural and legal persons in Namibia.

* Respect for Human Dignity (Art.8)

The Preamble to the Namibian Constitution opens with the words “Whereas
recognition of the inherent dignity and of the equal and inalienable rights
of all members of the human family is indispensable for freedom, justice
and peace ...” This solemn sentiment forms the foundation of all civilized
social intercourse including equitable employment relations. It gains
additional resonance by the pointed declaration in Article 8 that “The
dignity of all persons shall be inviolable”, i.e., it is never to be infringed or
dishonoured.

 Slavery and Forced Labour (Art.9)

The fundamental prohibition of slavery and forced labour enunciated in
Article 9 is largely self-explanatory and forms a core value of modern
employment principles.

» Equality and Freedom from Discrimination (Art. 10) and Apartheid and
affirmative action (Art.23)

The linked themes of these two Articles find expression not only in section
five of the Labour Act, 2007 (Prohibition of discrimination and sexual
harassment in employment), but even more significantly, an entire statute
has been dedicated to the subject (the Affirmative Action (Employment)
Act No. 29 of 1998).
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* Fair Trial (Art.12)
Article 12 of the Namibian Constitution reflects and enshrines, amongst
others, what is known in law as natural justice. The concept refers to
fundamental, universal principles of natural moral law which must be
observed in the adjudication of criminal and civil cases. The principles
include prior notice of the nature of an accusation against any person;
opportunity for the accused to prepare for defence and to state his/her
case; and hearing of the matter by an impartial adjudicator. The Article
also refers to more specific aspects implied by the foregoing such as the
calling of witnesses, cross-examination and entitlement to representation
of choice.

In labour matters the rules of natural justice apply not only in formal
labour-related trials by courts and tribunals established by law, but
generally also to internal disciplinary hearings and appeals.

* Children’s Rights (Art. 15)

Important aspects of Article 15 of the Namibian Constitution find
expression in section 3 of the Labour Act, particularly in so far as they
relate to minimum age of legal employment and protection of children in
such employment.

» Administrative Justice (Art.18)

Article 18 of the Constitution stipulates that administrative bodies and
officials shall act fairly and reasonably and comply with relevant common
law and statutory requirements. Any deeds and decisions by them are
answerable to a competent Court if challenged by an aggrieved party.
Also this principle is echoed in various provisions of the Labour Act.

» Fundamental Freedoms (Art.21)

Article 21 is the source of several prominent provisions in the Labour
Act, 2007. Amongst others, the multifaceted clause determines that all
persons have the right to freedom of association including freedom to
form and join associations or unions, including trade unions; freedom to
assemble peaceably and without arms; freedom of speech and expression;
freedom to practice any profession, or to pursue any occupation, trade
or business; and freedom to withhold labour without being exposed to
criminal penalties. These rights form the basis of Chapters 6 and 7 of
the Act which deal with Trade Unions and Employers’ Organisations and
Strikes and Lockouts, respectively.
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Principles of State Policy (Chapter 11)
The other most important chapter of the Namibian Constitution from an
employment and labour relations perspective, is Chapter 11 on ‘Principles
of State Policy’. The Chapter’s opening provisions contained in Article 95,
declare that the State shall actively promote and maintain the welfare of
the people by adopting policies aimed, inter alia, at:
. Protecting health and safety at the workplace;
. securing equality of opportunity for women and their entitlement
to maternity benefits;
. active encouragement of independent trade unions;
. membership of the ILO and, where possible, adherence to its
Conventions and Recommendations;
. provision of social security benefits;
. ensuring that workers are paid adequate levels of remuneration
(the phrase used is ‘a living wage’); and
. encouragement of the population to influence Government policy
by debating its decisions (linking up to the idea of tripartism).

Most, if not all, of these policy aspects have been taken up in appropriate
statutory measures and other official instruments. The rest of Chapter 11
is dedicated to foreign relations (including respect for international law
and treaty obligations) and economic matters (mixed economy concept,
diverse forms of ownership, etc.) which, although they have important
implications for employment, do not directly affect labour administration
as such.

Other Chapters of the Namibian Constitution also committed to topics
touching on actual or potential labour content, include those dedicated to
the institutions of the Ombudsman (Chapter 10) and the Public Service
Commission (Chapter 13).

In addition, Article 144 of Chapter 21 (Final Provisions), states that unless
otherwise provided by the Namibian Constitution or an Act of Parliament,
the general rules of public international law and international agreements
binding upon Namibia under the Constitution shall form part of the law
of Namibia. This means, amongst others, that ratified ILO Conventions
become part of the Nation’s domestic law.

Protection

From the foregoing it is clear that labour and employment matters, and
aspects connected thereto, feature very prominently in the Namibian
Constitution. The Constitution explicitly articulates the moral principles
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which act as a guiding matrix for labour legislation and practice in the
country. Any actions by the State, employers, trade unions or any other
individuals or organisations, which may be construed as contravening
any of its stipulations, can be contested in Court. The Constitution
simultaneously provides a shield against excesses of any kind, irrespective
of whether such excesses emanate from the private or public sectors.
The full text of Chapter 3 and Chapter 11 of the Namibian Constitution
— the contents of which are variously reflected in the provisions of the
Labour Act, 2007 and also find expression in many other spheres of
policy formulation and application by Government and the social partners
— appears as an Appendix to the Namibian Labour Lexicon Volume 2 (first
edition) The Labour Act, 2004, Ato Z.

Constitutions of trade union or employers’ organisation — >Trade
Unions and Employers’ Organisations

Continuous shift— >Definitions relating to Basic Conditions of Employment

Conventions ofthe International Labour Organisation
— The conventions and recommendations of the International Labour
Organisation referred at the close of the >Preamble of the Labour Act, 2007.

Discussion: Conventions are formal international tripartite instruments
(or agreements) adopted by the International Labour Organisation (ILO)
to guide member countries in developing appropriate labour policies,
laws and practices. Also referred to as international labour standards, ILO
Conventions and Recommendations constitute the backbone of modern
labour legislation. That is particularly the situation in the case of new
labour jurisdictions which exist in a number of Southern African countries,
including Namibia. A thorough study of the Labour Act, 2007 reveals that
elements of numerous Conventions and Recommendations have been
taken up in its various provisions. In addition, numerous elements of
other ILO instruments (labour standards) are taken up in ancillary labour-
related legislation, such as the Employees’ Compensation Act, 1941,
Social Security Act, 1994, the National Vocational Training Act, 1994, and
the Affirmative Action (Employment) Act, 1998.

International labour standards embody the end-result of extremely
painstaking deliberations by the nations of the world on critical labour
and social issues. In the form of Conventions they constitute international
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treaties which are binding and enforceable under international law for
signatory countries which have to adapt their policies, laws and practices
accordingly. In the form of Recommendations they carry strong practical
and moral persuasiveness for ILO member States without, however,
embracing the element of compulsion that characterises Conventions.
Recommendations are meant as guidelines and usually go into more
detail on any given topic than do Conventions. It is not uncommon to have
both a Convention and a Recommendation adopted on the same theme.
In other instances, the ILO passes only a Convention, or as happens
more often, only a Recommendation.

When a Convention has been adopted by the International Labour
Conference in Geneva, member countries are invited to ratify it.
Ratification consists of presenting the instrument to a country’s legislature
for perusal and formal adoption. The relevant country is then obliged to
bring its legislation, policy and practice into line with the provisions of
the Convention concerned. Taking due consideration of the fact that the
nations of the world vary considerably in terms of social and economic
development modern ILO Conventions are phrased in a manner to allow
ratifying countries some flexibility in their application, without losing the
core purpose of the instrument.

Having the character of international law, State judiciaries may take
cognizance of the contents of ratified Conventions in handing down
judgements. Any litigating party can likewise take recourse to the provisions
of such instruments in legal argument before Court. Furthermore,
ministries of labour take into account the spirit of ratified Conventions in
executing their various responsibilities. Equally, collective bargaining is
influenced by the contents of such standards, as any of the negotiating
parties can justifiably have regard to the principles embodied therein.

In short, ILO Conventions form an integral part of the labour and industrial
relations systems of virtually all nations of the world. Knowledge of the
purpose and nature of these instruments is essential for the implementation
of the laws and policies involved. ILO Conventions officially ratified by
Namibia to date, are the following:

- Forced Labour Convention, 1930 (C. 29 of 1930);

- Freedom of Association and Protection of the Right to Organise
Convention, 1948 (C. 87 of 1948);

- Right to Organise and Collective Bargaining Convention, 1949 (C.
98 of 1949);

- Equal Remuneration Convention, 1951 (C. 100 of 1951);

- Abolition of Forced Labour Convention, 1957 (C. 105 of 1957);

- Discrimination (Employment and Occupation) Convention, 1958 (C.
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111 of 1958 ;
- Minimum Age Convention, 1973 (C. 138 of 1973);
- Tripartite Consultation (International Labour Standards) Convention,
1976 (C. 144 of 1976);
- Labour Administration Convention, 1978 (C. 150 of 1978);
- Termination of Employment Convention, 1982 (C. 158 of 1982); and
- Worst Forms of Child Labour Convention, 1999 (C. 182 of 1999).

The spirit and intent of these ratified Conventions are not only reflected in
the provisions of the Labour Act, 2007 but also find expression in several
other areas of policy formulation and application by Government and the
social partners.

Costs — >Labour Court

Cultivation of land — >Accommodation
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D

Daily spread-over and weekly rest period (sec.20) (M) - “Spread-
over” is defined in section 8 as “... the period from the time an employee first
starts work in any one 24 hour cycle to the time the employee finally stops
work in that cycle”. According to this definition the meal interval and any
other interlude of inactivity in between the time a person first reports for duty
and finally goes home [such as in the case a restaurant worker who may
work a morning and an afternoon shift], are part of the spread-over.

An employer, in terms of section 20, may not require or permit an employee
to work a spread-over of more than 12 hours, except in the case of an
employee performing >urgent work. In the latter instance an employee
would be performing remunerated >overtime.

An employer may also not require or permit an employee to work without
a weekly interval of at least 36 consecutive hours of rest.

Discussion: The prohibition of work on Sundays for the majority of em-
ployees has the effect of ensuring that they automatically enjoy a weekly
rest period. However, in the many instances where an employee may be
lawfully required to work on a Sunday, the consequence could be that
such an employee may have to work seven days a week, and possibly
do so for extended periods of time. Section 20 ensures that such unac-
ceptable practices are legally prohibited. The 36 consecutive hours rest
period would normally constitute two nights and a day (or for somebody
working night shifts two days and a night).

Changes: No specific provision for a weekly rest period existed in the
previous legislation other than a Sunday.

Declaration of continuous shifts (sec.15) (U) — The Minister
of Labour and Social Welfare is authorised to declare any operation
as a continuous operation ( 24 hours, 7 days per week) by notice in the
Government Gazette, thus permitting the performance of continuous shifts
of no longer than 8 hours each under prescribed conditions. The notice
must be amplified by the Minister through any other available means to
ensure that the parties whose interests are affected thereby duly receive
the information.

Deductions and other acts concerning remuneration (sec.12)
(M) — An employer shall not make any deduction from an employee’s

44



Namibian Labour Lexicon Vol. 2 (Revised Edition) The Labour Act, 2007

remuneration unless the employee agrees to it in writing and the subtraction
is not in aggregate more than one third of the employee’s remuneration.
Cumulative subtractions performed in terms of any law (such as tax and
social security), or in terms of a court order (such as a fine or garnishee
order for debts), are not subject to the one-third limitation and are calculated
separately from other deductions.

Other prohibitions

An employer shall also not —

- levy a fine on an employee unless authorised by statute or collective
agreement;

- accept repayment of any remuneration paid to an employee;

- allow an employee to acknowledge receipt for more pay than actually
received,;

- require an employee to buy goods from a shop owned or managed on
behalf of the employer, or to utilize the employer’s services in lieu of
remuneration; or

- require an employee to pay more for goods supplied by the employer
than the price paid by the employer plus reasonable overheads
(acquisition costs).

Permitted deductions

Permitted deductions, authorised by the employee, up to a total of one third
of an employee’s remuneration are limited to —

- rent for accommodation provided by the employer;

- goods sold by the employer;

- money loaned by the employer;

- contributions to employee benefit funds; or

- trade union fees.

Deductions may also be made by the employer if required or permitted
under any collective agreement or in terms of any arbitration award — these
may, however, together with all the deductions authorised by the employee,
not exceed one third of the employee’s remuneration.

All lawful subtractions made by the employer from an employee’s
remuneration must be paid to the receiving person in time, and according to
any other requirements pertaining to the deductions.

Reduced-hours or short-time

Unless there is a provision in a contract of employment or collective
agreement to the contrary an employer may, for operational reasons or
other reasons recognised by law, give written notice to an employee of
the employer’s intention to require the employee to work fewer hours than
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usual for a period not exceeding 3 months. The employer is entitled to
correspondingly reduce the employee’s remuneration by up to one half of
his/her basic wage during this period.

The reduction of ordinary hours of work may be extended for additional
periods not exceeding three months by written agreement between the
employer and employee or the employee’s registered trade union, in the
case of an exclusive bargaining agent.

Deduction of trade union dues — >Recognition and Organisational Rights
of Registered Trade Unions

Discussion: The so-called ‘reduced-hours’ or ‘short-time’ provision
(section 12(6)) permits an employer to give written notice to an employee
of the employer’s intention to require the employee to work fewer hours
than usual as a temporary measure. It is implied that the notice should
be given a reasonable period before the reduced hours are to commence
and that there should be a good reason for wanting to do so (such as
temporary lack of manufacturing raw materials or unforeseen mechanical
breakdown). When an employer resorts to this short term adjustment
measure, remuneration may be decreased by up to one-half of the normal
basic wage. It follows that even if employees temporarily work no hours at
all at the behest of the employer, they must still be paid at least one-half of
their basic wage plus other benefits for the duration of the arrangement.

It should be noted that the provision does not require the employer
to obtain any prior authorisation from the employees involved or from
anybody else before such reduced remuneration is paid, neither does
anybody except the employees themselves have to be notified about the
introduction of short hours and the corresponding deductions from their
normal pay. However, it is good practice and advisable to consult properly
with the employees involved (and their union) beforehand. If the reduced-
hours are to be extended beyond three months, consultation/negotiations
on the issue becomes obligatory.

Changes: Generally, the provisions of section 12 do not differ much from
previous stipulations. The main exception is that formerly an employer
was permitted to levy a fine against an employee for any act or omission
committed by the employee in the course of employment by way of lawful
disciplinary action taken against the employee. Fines may no longer be
levied unless authorised by statute or a collective agreement.

The section provides for an employer to make deductions from an
employee’s remuneration if required or permitted to do so under a
collective agreement, for example, deduction of trade union dues, or in
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terms of an arbitration award, whether the employee has agreed thereto
or not. This is a new provision.

The short-time provision introduces a number of changes from the
previous situation under the Labour Act, 1992. These include the limitation
that reduction of hours and corresponding pay is subject to any provision
in a contract of employment or collective agreement to the contrary (i.e.,
may not be done if these prohibit such measures); no time limit for short-
hours was previously mentioned; there was no reference to ‘operational
reasons’ for instituting reduced-hours; and formerly deductions were
limited to a third of remuneration instead of one-half of basic wage.

Definitions and Interpretation (sec.1) (M) — Definitions applicable
to the entire Labour Act, 2007 have, for the most part, been incorporated
in the alphabetical discussion of the relevant provision to which they refer.
However, for ease of reference, the definitions are repeated here verbatim
as appearing in the first section of the Act. Insertions in square brackets
are not part of the definitions but have been made to indicate the name of a
specific section referred to by the section number appearing as part of the
definition.

Arbitration — means arbitration proceedings conducted before an
arbitration tribunal established in terms of section 85 [Arbitration];

Arbitrator — means an individual appointed as such in terms of section
85 [Arbitration];

Collective agreement— means a written agreement concerning the terms
and conditions of employment or any other matter of mutual interest,
concluded by —
(a) one or more registered trade unions, on the one hand, and
(b) on the other hand —
(i) one or more employers;
(i) one or more registered employers’ organisations; or
(iii) one or more employers and one or more registered
employers’ organisations;

Conciliation — includes -
(a) mediating a dispute;
(b) conducting a fact finding exercise; and
(c) making an advisory award if-
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(i) it will enhance the prospect of settlement; or
(i) the parties to the dispute agree.

Conciliator — means an individual appointed as such in terms of section 82
[Resolution of disputes through conciliation],

Committee for Dispute Prevention and Resolution — means the
Committee established in terms of section 97(1)(a) [Committees] [of the
Labour Advisory Council];

Dispute — means any disagreement between an employer or an employers’
organisation on the one hand, and an employee or a trade union on the
other hand, which disagreement relates to a labour matter;

Dispute of interest — means any dispute concerning a proposal for new
or changed conditions of employment employment, but does not include a
dispute that this Act or any other Act requires to be resolves by —

(a) adjudication in the Labour Court or other court of law; or

(b) arbitration;

Employee — means an individual, other than an independent contractor,
who -
(a) works for another person and who receives, or is entitled to
receive, remuneration for that work; or
(b) inany manner assists in carrying on or conducting the business
of an employer;

Employer — means any person, including the State who —

(a) employs orprovides work for, an individual and who remunerates
or expressly or tacitly undertakes to remunerate that individual,
or

(c) permits an individual to assist that person in any manner in the
carrying on, or conducting that person’s business;

Employers’ organisation — means any number of employers associated
together for the principal purpose of regulating relations between those
employers and their employees or the employees’ trade unions;

Essential Services Committee — means the committee established in
terms of section 97(1)(b) [Committees] [of the Labour Advisory Council];
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Exclusive bargaining agent—means atrade union thathas beenrecognised
as such in terms of section 64 [Recognition as exclusive bargaining agent
of employees];

Individual — means a natural person;

Labour Commissioner — means the individual appointed as Labour
Commissionerin terms of section 120 [Appointment of Labour Commissioner
and Deputy Labour Commissioner’];

Labour Court — means the court referred to in section 115 [Continuation
and powers of Labour Court];

Labour inspector — means an individual appointed as a labour inspector in
terms of section 124 [Appointment of inspectors];

Legal practitioner — means an individual admitted to practice as a legal
practitioner in terms of the Legal Practitioners Act, 1995 (Act No. 15 of
1995);

Lockout — means a total or partial refusal by one or more employers to
allow their employees to work, if the refusal is to compel those employees
or employees of any other employer to accept, modify or abandon any
demand that may form the subject matter of a dispute of interest;

Medical practitioner — means an individual who is registered as such in
terms of the Medical and Dental Professions Act, 20044 (Act No. 10 of
2004) and includes an individual who is registered as a nurse or midwife in
terms of the Nursing Professions Act, 2004 (Act No. 8 of 2004);

Minister — means the Minister responsible for Labour;
Ministry — means the Ministry responsible for Labour;

Office-bearer — in relation to a trade union or employers’ organisation,
means an individual, other than an official, who holds any office in that trade
union or employers’ organisation and includes a member of a committee of
that trade union or employers’ organisation;

Official — in relation to trade union or employers’ organisation means a
person employed as a secretary, assistant secretary or any similar capacity,
whether or not in a full-time capacity;
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Permanent Secretary — means the Permanent Secretary of the Ministry
responsible for Labour;

Premises — includes any building or structure, or part of it, whether above
or below the surface of the land or water, or any vehicle, truck , vessel or
aircraft;

Prescribed — means prescribed by regulation in terms of this Act;

Public holiday — means any public holiday referred to in or declared under
the Public Holidays Act, 1990 (Act No. 26 of 1990);

Registered — in relation to a trade union or employers’ organisation, means
a trade union or employers’ organisation registered in terms of Chapter 6;

Remuneration — means the total value of all payments in money or in
kind made or owing to an employee arising from the employment of that
employee;

Spouse — means a partner in a civil marriage or a customary law union or
other union recognised as a marriage in terms of any religion or custom;

State — includes a regional council, local authority or any body created by
law over which the State or Government of Namibia has some control over
because of shares held in or funds made available to that body by the State
or Government of Namibia;

Strike — means a total or partial stoppage, disruption or retardation of work
by employees if the stoppage, disruption or retardation is to compel their
employer, any other employer or an employers’ organisation to which the
employer belongs, to accept, modify or abandon any demand that may form
the subject matter of a dispute of interest;

This Act — includes any regulation made under it;
Trade union — means an association of employees whose principal purpose
is to regulate relations between employees and their employers;

Wages Commission — means the Commission referred to in section 105
[Continuation of Wages Commission];

Wage order — means a wage order made in terms of section 13 [Wage
order].

Definitions Relating to Basic Conditions of Employment
(sec.8) (M) — Definitions applicable specifically to Chapter 3 of the Labour
Act, 2007 have for the most part been incorporated in the alphabetical

50



Namibian Labour Lexicon Vol. 2 (Revised Edition) The Labour Act, 2007

discussion of the relevant provision to which they refer. However, for ease of
reference, they are repeated verbatim below as appearing in section 8 (1)7.
Insertions in square brackets are not part of the definitions but have been
made to indicate the name of a specific section referred to by the section
number appearing as part of the definition.

Annual leave cycle — means the period of 12 consecutive months’
employment with the same employer immediately following —

(i) an employee’s commencement of employment; or
(i) the completion of the last annual leave cycle;

Basic wage — means, for the purpose of calculating any basic condition
condition of employment, that part of an employee’s remuneration in money
including the cash equivalent of payment in kind, if any, as calculated in
terms of section 10 [Calculation of remuneration and wages], paid in respect
of work done during the hours ordinarily worked but does not include —

(i) allowances, including travel and subsistence, housing, motor
vehicle, transport and professional allowances, whether or not
based on the employee”s basic wage;

(i) pay for overtime as defined in section 8(f) [Definitions relating to
basic conditions of employment],

(i) additional pay for work on a Sunday or a public holiday;

(iv) additional pay for night work, as required in terms of section 19 (1)
[Night workf],

(v) payment in respect of pension, annuity or medical benefits or
insurance;

Continuous shift — means a shift in a continuous operation, as permitted
by the Minister in terms of section 15(1) [Declaration of continuous shifts];

Incapacity — means an inability to work owing to any sickness or injury;

Monetary remuneration — refers to that part of the remuneration that is
paid in money;

Overtime — means time worked in excess of the hours an employee
ordinarily works in any ordinary working day but does not include any work
done on —
(i) aSunday, if it is not an ordinary working day for that employee; or
(ii) a public holiday;
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Security Officer — means an employee who -

(i) controls, checks and reports on the movements of individuals,
vehicles and goods through a checkpoint or at any other place; or
(i) protects persons or property;

Sick leave — means any period during which the employee is unable to
work due to incapacity;

Sick leave cycle — means -

(i) the period of 36 consecutive months’ employment with the same
employer immediately following —
(aa)an employee’s commencement of employment; or
(bb)the completion of the last sick leave cycle; and

(i) includes any period, or combination of periods, not exceeding a
total of 36 weeks, during which an employee is on annual leave,
sick leave or any other absence from work on the instructions, or
with the permission, of the employer;

Spread-over — means the period from the time an employee first starts
work in any one 24 hour-cycle to the time the employee finally stops work
in that cycle;

Urgent work — means -

(i) emergency work, which if not attended to immediately, could cause
harm to or endanger the life, personal safety or health of any person
or could cause serious damage or destruction to property

(i) work connected with the arrival, departure, loading, unloading,
provisioning, fuelling or maintenance of —

(aa) a ship;

(bb) an aircraft; or

(cc) a truck or other heavy vehicle used to transport passengers,
livestock or perishable goods;

Week — in relation to an employee, means a period of 7 days within which
the working week of that employee falls;

Weekly interval — means the interval between the end of one ordinary
working week and the start of the next.

For the purpose of paying basic wages, an employer may not pay to an
employee in-kind payment except by agreement between the employer and
the employee or in terms of a collective agreement. (sec. 8 (2))
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The Minister must prescribe the portion of basic wage that may be paid in-
kind pursuant to any agreement and the manner of calculation of the cash
equivalent value of an in-kind payment. (sec. 8 (3))

[See Regulation 2: Portion of basic wage that may be paid in-kind and
value of in-kind payments]

Delegation of powers (sec.141) (U) — In terms of this section the
key functionaries identified in the Act, namely, the Minister of Labour and
Social Welfare, the Permanent Secretary and the Labour Commissioner,
may assign any power conferred upon them by the Act to any official of the
Ministry, with the exception of —

- the power to delegate authority;
- the power to make regulation; and

- the power to issue codes of good practice, guidelines for the proper
administration of the Act, or any amendment of these.

Disability — >Fundamental Rights and Protections >Prohibition of
discrimination in employment

Disclosure—>Employer and employers’organisation unfair labour practices

Discrimination in employment, prohibition of — >Fundamental Rights
and Protections

Dismissal arising from collective termination or redundancy -
>Termination of employment

Dispute — >Definitions and Interpretations

Disputes affecting the national interest (sec. 80) (N)—According
to section 80 the Minister may, if he/she considers it in the national interest,
decide on one of two main courses of action:

. The Minister may request the Labour Commissioner to appoint a
conciliator to conciliate the dispute or potential dispute; or

. The Minister may, in consultation with the Labour Advisory Council,
appoint a panel of persons representing the interests of employers,
employees and the State to investigate any industrial conflict,
or potential conflict, for the purpose of reporting and making
recommendations to the Minister.
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A panel appointed by the Minister to investigate an industrial conflict or
latent conflict situation is vested with similar powers to those of a conciliator,
including the right to subpoena, to administer oaths and to question any
individual about matters relevant to the dispute or potential dispute.

Discussion: Major labour disputes have the potential to cause substan-
tial damage to the future viability of an enterprise, a group of enterpris-
es, or even an entire industry. They can simultaneously seriously curtalil
workers’ security of income and may eventually threaten the very means
of their livelihood on a massive scale.

In addition, intermittent industrial strife casts a dark shadow on a coun-
try’s image as an attractive investor destination, and can be a contributing
catalyst for economic decline and insidious poverty. It is for these reasons
that the legislature has deemed it fit to empower the Minister responsible
for Labour to become pro-actively involved in resolving industrial conflict
when it threatens to get out of hand, or to take early preventative meas-
ures when signs of such a possibility become discernible.

A conciliator or panel of persons appointed for this purpose would be
selected from persons with proven capability and credibility in the sphere
of industrial relations, and preferably also with intimate knowledge of the
industry concerned. Furthermore, it could be expected that such a panel,
in addition to its investigating and reporting task, would also perform a
conciliatory role in the course of its enquiry.

Different forms of industrial actions generally form part of the social dy-
namics of a democratic society. They need only to be managed properly
in order to mitigate the negative affects thereof.

Dispute of interest — >Definitions and Interpretations

Dispute of right — >Definitions and Interpretations >Dispute
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E

Employee — >Definitions and Interpretation
Employer — >Definitions and Interpretation
Employers’ organisation — >Definitions and Interpretation

Employmentdecision — >Fundamental Rights and Protections >Prohibition
of discrimination and sexual harassment in employment

Essential service — >Essential services, designation of

Essential Services Committee (sec.104) (N) — The Essential
Services Committee is established as one of two standing committees of the
>[ abour Advisory Council under the provisions of section 97(1). [Employees
involved in essential services are prohibited from striking whilst employers
of such employees are prohibited from resorting to lockouts. Disputes in
essential services must be resolved by conciliation and/or arbitration.]

Functions
The Committee’s functions are to:
. Recommend the designation of essential services to the Labour
Advisory Council (LAC) in terms of section 77.
. Determine disputes in this regard and make recommendations
thereon to the LAC.

Composition and term of membership

The Committee consists of chairperson who is a member of, and is
designated by, the Labour Advisory Council and four other individuals with
expertise in labour law and labour relations designated or appointed by the
Labour Advisory Council. An appointed member holds office for 3 years and
may be re-appointed. A designated member holds office for as long as he/
she remains a member of the LAC.

Conditions of appointment and procedures

Amember who is not in the employment of the State qualifies for the payment
of allowance for attending meetings as well as travel and subsistence
reimbursement. The Committee may make its own rules for the conduct of
its work.

Essential services, designation of (sec.77) (N) — The Essential
Services Committee, established under section 97(1) of the Act, must
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recommend to the Labour Advisory Council (LAC) the designation of all
or part of a service to be essential if, in the opinion of the Committee, the
interruption of that service would endanger the life, personal safety or health
of the whole or any part of the population of Namibia. [Employees involved
in essential services are prohibited from striking whilst employers of such
employees are prohibited from resorting to lockouts. Disputes in essential
services must be resolved by conciliation and/or arbitration.]

Procedure
The procedure by the Committee to recommend designating a service or
part thereof as an essential service entails the following steps:

1. Notice in the Government Gazette of the investigation it intends
conducting with a view to possible declaration of a service or part
thereof as an essential service. The notice must —

- indicate the service in question;

- invite interested parties to submit written submissions; and

- state the date, time and venue of a possible public hearing of
the matter.

2.  Enabling any interested party to inspect any written representations
made pursuant to the notice.

3. Holding of a public hearing, if the Committee so desires, at which
persons who made written submissions may elaborate on these
through oral representations.

4. Decision, after due consideration of all the facts, whether or not to
recommend designation of the whole or part of the service that was
the subject of the investigation as an essential service.

Forwarding a report and recommendation to the LAC.
Publishing a notice in the Gazette if it does designate the service or
part thereof as an essential service.

oo

The LAC must, after considering the report of the Essential Services
Committee, forward its recommendations to the Minister.

The Minister can decide whether or not to accept the recommendations. If
the Minister does, the Minister must publish a notice of designation of that
essential service in the Gazette. The section emphasises that in making
such a decision the Minister is not “bound by or obliged” to follow the
recommendation of the Labour Advisory Council.

The notices in the Gazette referred to above must be amplified by the
Essential Services Committee or the Minister, as the case may be, through
any other available means to ensure that the parties whose interests are
affected by the notices duly receive the information
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The Essential Services Committee may recommend to the LAC to vary or
cancel the designation of any essential service by following similar steps of
consultation and deliberation as indicated above.

Disputes about designation as essential service

Disputes regarding whether or not employees or an employer are engaged
in an essential service may be referred in writing to the Committee, with
confirmation that a copy of the referral has been served on all parties
involved. The Committee is then obliged to follow a similar procedure as
above in making a recommendation on the matter to the LAC with the final
decision to be taken by the Minister.

Urgent Application

In a situation where a party to a dispute of interest asserts that the dispute
pertains to a service that should be designated as an essential service, that
party must refer the matter to the Essential Services Committee for urgent
consideration no later than the date on which the dispute is referred to the
Labour Commissioner for conciliation. The Committee must deal with the
matter and forward its recommendation to the LAC within 14 days, which
must likewise forward its recommendation to the Minister within 14 days.

The Minister must decide whether or not to designate the whole or part of
the service as an essential service and must communicate the decision to
the parties within 14 days from the date of receipt of the recommendation
from the LAC. No strike may be conducted by a trade union, and no lock-out
may be engaged in by an employer, pending the Minister’s decision.

Essential services, disputes in (sec.78) (N) - In a situation of
an industrial dispute of interest where the parties are prohibited to strike
or lockout due to the fact that they are engaged in essential services as
recommended by the Essential Services Committee and approved by
the Minister, any such party is entitled to refer the dispute to the Labour
Commissioner. It should be noted that the dispute referred to here is not
about a question of whether or not the service should be classified an
essential service, but rather about the substantive dispute, such as a wage
dispute, itself,

Having been satisfied that a copy of the notice of a dispute has been
served on all parties, the Labour Commissioner, may refer the dispute to an
arbitrator to arbitrate the dispute in terms of Part C of Chapter 8 (compulsory
arbitration), or the Labour Commissioner may refer the matter for arbitration
in accordance with Part D of Chapter 8 (private arbitration, if the parties
have agreed to this).
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Evidence (sec.133) (U) - In any legal proceedings in terms of the
Labour Act, 2007 the following principles shall apply:

. In a case where there is a dispute about the age of an individual
with no satisfactory proof at hand, a labour inspector’s opinion of
the probable age of that individual will be presumed to be his/her
age.

. An interested party who does not accept this estimation may, at own
expense, require the individual to appear before and be examined
by a medical practitioner whose certification on the matter will
constitute conclusive proof of the age of that person for the purpose
of the proceedings.

. A statement or entry in a book or document kept by an employer or
found on the employer’s premises, as well as any copy thereof, is
admissible in evidence against the employer as admission of the
facts stated in the document, unless it is proved that entry was not
made by the employer or somebody on the employer’s behalf.

. If it is alleged that an employer failed to pay an employee at a rate
of pay prescribed in terms of the Act — with proof that the employee
was in the employ of the employer and that the provision prescribing
the rate of pay binds the employer — it will be presumed, unless the
contrary is proved, that the employer did fail to pay the employee as
required.

Exclusive bargaining agent — >Definitions and Interpretation
Exemption from a wage order — >Wage order, exemption from

Exemptions and variations (sec.139) (M) — Exemptions from
and variations of provisions of Chapter 3 of the Act (basic conditions of
employment) may be granted to an employer or a class of employers by
the Minister as set out here below. Sections 35 (severance pay) and 38 (the
manner in which disputes regarding basic conditions of employment are to
be dealt with) are excluded from such flexibility.

Exemption

Before the Minister of Labour and Social Welfare considers an application

for exemption the Minister must be satisfied that employees affected by the

proposed exemptions or their trade unions have been duly consulted. An

exemption must be in the prescribed form —

- indicating the employees or category of employees affected;

- including any conditions under which the exemption is granted;

- stating the period of the exemption, which may be made retrospective
but not earlier than the date of application; and
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- be published in the Government Gazette if applicable to a whole class
of employers.

The exemption may be amended or be withdrawn by the Minister, and if
published in the Government Gazette, the amendment or withdrawal may
also only be done by notice in the Gazette. All notices relating to exemptions
must be amplified by the Minister through any other available means to
ensure that the parties whose interests are affected by the notices duly
receive the information. Any person who is dissatisfied by the granting,
amendment or withdrawal of an exemption, or with its period of applicability,
may appeal against the decision to the Labour Court.

Variation
Variations of basic conditions of employment provisions by the Minister are
dealt with in similar manner as indicated above for exemptions, except that
the Minister is also called upon to consult the Labour Advisory Council as
part of the process.

[See Regulation 26: Application for exemption or variation]

Discussion: The term exemption in the above context basically means
that an employer is excused or set free from the obligation to comply with
a certain statutory condition of employment. The term variation signifies
a change or departure — to a lesser or greater extent — from a statutory
condition of employment as pertaining to a specific employer or class of
employers as determined by the Minister.

It goes without saying that any application for an exemption or a variation
must be justifiable and well motivated. The exact exemption or variation
requested should be precisely indicated with reference to the relevant
section(s) and subsection(s). It is general practice in labour administra-
tion that exemptions and variations must usually be reciprocated by a
quid pro quo ‘something for something’ arrangement, in the sense that
an employee giving up an existing employment benefit, such as a meal
break, would be compensated for it by, for example, being paid overtime
in lieu of the break and/or being permitted to have a meal whilst on duty.

The consultation aspect is a vital prerequisite and should be done as
completely and thoroughly as circumstances permit. Written proof thereof
— and ideally formal agreement by the union or those affected, or at least
by the majority of such persons — should accompany the application.
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Extended maternity leave — >Maternity leave, extended

F

Family responsibility — >Fundamental rights and protections >Prohibition
of discrimination and sexual harassment in employment

Food — >Accommodation

Forced labour, prohibition of — >Fundamental Rights and Protections
>Prohibition of Forced labour

Freedom of association— >Fundamental Rights and Protections >Freedom
of Association

Fundamental Rights and Protections (Chapter 2) -
Sections 3 to 7, appearing as entries A. to E. below, deal with Fundamental
Rights and Protections.

Discussion: The chapter on fundamental rights and protections address-
es some very basic >human rights (NLL 1 p.141) issues which find reso-
nance in certain of the >Core Conventions (NLL 1 p.133) of the >Interna-
tional Labour Organisation (NLL 1 p.92), most of which have been ratified
by Namibia. The Core Conventions are the following:

J Forced Labour Convention, 1930 (C. 29 of 1930);

. Freedom of Association and Protection of the Right to Organise
Convention, 1948 (C. 87 of 1948);

. Equal Remuneration Convention, 1951 (C.100 of 1951);

. Right to Organise and Collective Bargaining Convention, 1949 (C.
98 of 1949)

. Abolition of Forced labour Convention, 1957 (C. 105 of 1957);

. Discrimination (Employment and Occupation) Convention, 1958
(C.111 of 1958);

. Minimum Age Convention, 1973 (C.138 0f 1973); and
. Worst Forms of Child Labour Convention (C. 182 of 1999).
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A. Prohibition and restriction of child labour (sec.3) (U) -
The Act forbids any person from employing a child and from requiring or
permitting it to work in any circumstances prohibited in terms of section 3.
The essential particulars of this provision are as follows.

1. Children under the age of 14 years

A child under the age of 14 years must not be employed under any
circumstances at all. In other words, this is an explicit all-encompassing
blanket prohibition with not even the Minister having the authority or right to
permit any exceptions at all.

2. Children aged at least 14 but under 16 years
Children in this age category may not be employed in respect of any work
done between the hours of 20h00 and 07h00 or on any premises where:
. Work is done underground or in a mine;
. construction or demolition takes place;
J goods are manufactured;
. electricity is generated, transformed or distributed;
. machinery is installed or dismantled; or any work-related activities
take place that may place the child’s health, safety, or physical,
mental, spiritual, moral or social development at risk.

A child under 16 may also not be employed in any circumstances

contemplated in Article 15(2) of the Namibian Constitution. This article

determines that:
Children are entitled to be protected from economic exploitation and
shall not be employed in or required to perform work that is likely to be
hazardous or to interfere with their education, or to be harmful to their
health or physical, mental, spiritual, moral or social development. For the
purpose of this Sub-Article children shall be persons under the age of
sixteen (16) years.”

Furthermore, such children may not be employed in any circumstances
specifically prohibited by the Minister of Labour and Social Welfare by
regulation.

3. Children aged at least 16 but under 18 years

Children in this age category may also not be employed in respect of any
work done between the hours of 20h00 and 07h00 nor for work specified
next to the five bullets above, except insofar as the Minister by regulation in
accordance with sec.3(5) may permit.
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4. Persons aged at least 18 and above
Individuals in this category are not regarded as children for the purpose of
the Labour Act, 2007 and may be employed to perform any lawful type of
work within the regulatory parameters of the Act.

Penalty
A person who contravenes or fails to comply with this section is liable
on conviction to a maximum fine of N$20 000.00 and/or up to 4 years
imprisonment.

Discussion: The topic of child labour is a very sensitive global concern,
with countless blatantly exploitative abuses being the order of the day in
many developing countries, particularly in parts of Asia, Latin America
and Africa. Exploitation also occurs in other parts of the world but usually
not so manifestly and mostly at lower levels of frequency.

It has been recognized by the ILO that there is a difference between the
worst forms of child labour (as dealt with in Convention No.182 of 1999
concerning the Prohibition and Immediate Action for the Elimination of
the worst Forms of Child Labour) and the traditional forms of child labour.
Due recognition has also been given as to what amounts to child labour
and child work. The latter being accepted as being necessary for, and to
be applied only to, the upbringing of a child.

Impacting variables

Cultural, pedagogic and other considerations play a significant role when
it comes to keeping children occupied, particularly in rural communities.
But often there is a blurred line between what would represent acceptable
forms of teaching a child to be a useful member of the family or community
in which he/she lives, on the one hand, and what would actually represent
reprehensible forms of child labour, on the other.

Parents or guardians are obviously entitled to tutor their children in
routine household and related family chores. However, they have to be
careful not to overstep the limits of what can reasonably be considered
light educative menial work as opposed to arduous labour.

An additional, more recently emerging, problem is that of AIDS orphans
trying to provide for themselves and siblings. Should they be equally
disallowed from doing so?

These are all sensitive, intricate issues placing a big responsibility on
parents, teachers and community leaders and, indeed, on the Nation as
a whole. But as far as employers are concerned, the provisions of section
3, properly read within the broader context of the Act, serves as a clear
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guideline as to what is, and what is not, permissible when it comes to
youth employment.

It should be borne in mind in this respect, that where a child from 14 to 17
years of age is legally employed, even in a casual or temporary capacity,
that individual is an employee within the full meaning of the Act and enjoys
all the rights, benefits and protections stipulated in it. In addition, the
normal common law principles pertaining to employment contracts >(NLL
1 p.137), would also apply (in as far as they have not been amended by
statutory law), with all the relevant rights and obligations which they entail
for the relationship between an employer and an employee.

B. Prohibition of forced labour (sec.4) (U) — Any person, whether
an employer or not, is prohibited from directly or indirectly causing, required
or permitting any individual to perform forced labour. Forced labour includes

‘(@) any work or services performed or rendered involuntarily by an
individual under threat of any penalty, punishment or other harm to
be imposed or inflicted on or caused to that individual by any other
individual, if the first-mentioned individual does not perform the work
or render the service;

(b) any work, performed by an employee’s child who is under the age
of 18 years, if the work is performed in terms of an arrangement or
scheme in any undertaking between the employer and the employee;

(c) anywork performed by any individual because that individual is for any
reason subject to the control, supervision or jurisdiction of a traditional
chief or headman in that chief's or headman’s capacity as chief or
headman.” (own emphases)

Discussion: Section 4. is closely founded in the provisions of the ILO's
Forced Labour Convention,1930 and the Abolition of Forced Labour Con-
vention, 1957 both of which have been ratified by Namibia. Forced labour
has elements of slavery where people are considered or treated as hu-
man property; to do the bidding of others against their will and mostly
without compensation. Whilst outlawed in most countries the practice
continues in various forms around the world.

Again, social and cultural consideration can play a role, as would be the
case where an individual performs work by virtue of subservience to a tra-
ditional leader, or where a child is obliged to carry out chores at home or
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at school (such as weeding a flower bed or picking up debris in the yard).
In the first instance, the Act outlaws such conduct outright, irrespective
of socio/cultural considerations. In the second instance (tasks assigned
to a child by family, friends or a teacher), reasonableness and common
sense should prevail. In other words, justifiable and reasonable social,
cultural and pedagogic considerations would obviously continue to have
their rightful place, unless explicitly prohibited by law.

Penalty

A person who contravenes or fails to comply with this section is liable
on conviction to a maximum fine of N$20 000.00 and/or up to 4 years
imprisonment.

C. Prohibition of discrimination and sexual harassment in
employment (sec.5) (M) — The Act forbids a person to discriminate in
any employment practice against any individual on the basis of:

. Race, colour, or ethnic origin.

. Sex, marital status or family responsibilities.

. Religion, creed or political opinion.

. Social or economic status.

. Degree of physical or mental disability.

. AIDS or HIV status.

. Previous, current or future pregnancy.

In this regard, it is discrimination to differentiate between two or more
employees who do work of equal value, or between two or more applicants
for employment who seek work of equal value.

It is not discrimination to —

- select any person for purposes of employment or occupation according
to reasonable criteria, including but not limited to, the ability, capacity,
productivity and conduct of that person or in respect of the operational
requirements and needs of the particular work or occupation in the
industry concerned.

- distinguish, exclude or prefer any individual on the basis of an inherent
Job requirement,

- take affirmative action measures;

- take any measures approved by the Employment Equity Commission in
terms of the Affirmative Action (Employment) Act, 1998;

- temporarily reassign a pregnant employee to other duties which are
suitable to her pregnant condition, provided there is no reduction in
remuneration or any other benefits; or
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- employ a person who as a consequence of a disability is incapable
of performing certain duties or functions connected to the position or
which is so prohibited by law.

Definitions

‘AIDS’ is defined as the Acquired Immune Deficiency Syndrome, a human
disease which is caused by the Human Immunodeficiency Virus (HIV) and
which is characterised by the progressive destruction of the body’s immune
system.

‘Employment decision’ can take on a wide range of activities and
encompasses both pre-employment and in-the-job employment situations.
In this respect it includes access to vocational guidance, training, placement
services, advertising, recruitment, selection, appointment, promotion,
demotion and transfer. An employment practice also refers to remuneration,
conditions of employment, benefits, security of tenure, discipline, suspension
and termination of employment and dismissal arising from retrenchment.

‘Family responsibility’ means the responsibility which an employee has
towards a family member who may be a parent, spouse (husband or wife),
son or daughter who, regardless of age, needs the care and support of the
employee.

‘HIV’ is defined as the Human Immunodeficiency Virus, a virus that
weakens the body’s immune system, ultimately causing AIDS.

‘Person with disability’ is defined as an individual who suffers from
any persistent physical or mental limitation that restricts that individual’'s
preparation for, entry into or participation or advancement in employment or
in an occupation.

‘Racially disadvantaged persons’ means persons who belong to a racial
or ethnic group which formerly had been or still are, directly or indirectly
disadvantaged in the sphere of employment as a consequence of social,
economic or educational imbalances arising out of racially discriminating
laws or practices before the independence of Namibia.

‘Work of equal value’ refers to work that is broadly the same and requires
comparable skills, abilities and responsibilities from employees working
within a similar environment.

Sexual harassment
Section 5, in addition, expressly forbids sexual harassment of an employee
or prospective employee by any person. Where sexual harassment does
occurand an employee resigns as aresult thereof, the resignation constitutes
constructive dismissal and entitles the employee to remedies available to
an employee who has been unfairly dismissed.

For the purpose of the section, ‘sexual harassment’ is defined as any
unjustifiable behaviour of a sexual nature which infringes on the dignity of
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an employee, and undermines equality in employment, in a situation where
either the victim has made it known to the offender that his/her behaviour is
offensive, or where the offender should have been aware that the conduct
is unacceptable under the circumstances.

Disputes
Disputes alleging discrimination which arise from an employer’s lawful
implementation of affirmative action must be decided in favour of the
employer.

Discussion: The elimination of unfair discrimination at the workplace
has been a fundamental social justice objective of human rights activists
for many years, both prior and subsequent to Namibia’s independence.
Most informed observers would agree that, overall, the situation
improved dramatically after the country’s decolonisation and methodical
implementation of employment equity programmes in the public and
private sectors. Nevertheless, discrimination in various guises has
not been totally eradicated, hence the continued need for legislative
intervention.

The stipulation that it is not discrimination to distinguish, exclude, or

prefer any individual on the basis of an inherent job requirement, carries
an important principle, which is indispensable for productive efficiency.
Maintaining proper work performance standards and selecting those
who are objectively best suited for a job, have nothing to do with unfair
discriminatory conduct characterised by favouritism, bigotry and prejudice.
However, when there is a lack of due process, or performance criteria
seem unreasonably high, suspicions of veiled unfair discrimination will
soon be aroused.
Disability in the sense used in this provision is usually understood as a
serious physical or mental limitation which puts the individual at a distinct
disadvantage at the workplace in comparison to non-disabled colleagues
or candidates for employment. Such an individual would, however, be
able to perform the required functions of a post satisfactorily, with some
special training and/or form of adaptation of the workplace, or some other
reasonable form of assistance or aid.

Changes: The previous Act did not carry a definition of ‘racially
disadvantaged person’. The definition in the present Act is based largely
on the formulation contained in the Affirmative Action (Employment)
Act,1998.

AIDS or HIV status and pregnancy are new additions to the list of grounds
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which may not be used as a reason for discrimination in employment. The
inclusion of HIV/AIDS is indicative of concern about the stigmatisation
of affected persons which impacts negatively on their chances to find
and retain regular employment. Compliance with the provision should
not be problematical to employers, although some guidance may be
needed regarding employees who have become physically incapable of
performing the duties and functions for which they were employed.

The addition of ‘previous, current or future pregnancy’ to the list of
prohibited discrimination, seeks, inter alia, to counteract the potential
negative impact on the employment of younger women due to the added
cost factor of expanded maternity benefits.

The previous prohibition of discrimination on grounds of sexual

orientation is absent in the present text.
The former reference to the banning of harassment in employment or
occupation per se, has also been omitted. Instead, sexual harassment
has been explicitly prohibited reflecting concern about suspected wide-
spread abuse of this nature at the workplace. Apart from the statutory
prohibition it is expected that sexual harassment will also be dealt with in
the >guidelines and codes of good practice to be published in terms of
section 137.

D. Freedom of association (sec.6) (U) — In terms of section 6 of the

Act, an employer may not discriminate against an employee or somebody

seeking employment because of that person’s —

- membership of a trade union or participation in the lawful activities of
a trade union;

- exercising of any right conferred by the Act;

- disclosure of information he/she is entitled to, or legally required, to
give; or

- refusal to do something unlawful.

Conversely, a trade union (or an employers’ organisation) may not
discriminate against an individual on grounds of race, sex, religion,

social status, etc, with regard to admission, suspension or termination of
membership; election or removal from office; and organisational activities.

Discussion: Freedom of association (>NLL 1 p.84) is a fundamental
human right allowing a country’s inhabitants, including employees and
employers, to associate with each other and to establish or join organisa-
tions such as political parties, religious denominations, trade unions, em-

67




Namibian Labour Lexicon Vol. 2 (Revised Edition) The Labour Act, 2007

ployers’ organisations, or any other lawful political, economic or cultural
bodies of their choice. In labour relations the concept, more particularly,
means that workers and employers, without distinction whatsoever, shall
have the right to establish and, subject only to the rules of the organisa-
tion concerned, to join organisations of their own choosing without previ-
ous authorisation. Freedom of association is an indispensable prerequi-
site for effective collective bargaining and the expression of voluntaristic
industrial democracy, the core institution of our collective labour law. The
concept requires deep understanding and appreciation of the importance
of inter-linkages in good labour relations. As with most other employment
related concepts, the spirit in which freedom of association is nurtured and
implemented is often more important than the formal codification thereof.

E. Disputes concerning fundamental rights and protections
(sec.7) (N) — Disputes relating to alleged discrimination in employment,
freedom of association or any matter dealt with in the Act and Chapter 3
of the Namibian Constitution (Fundamental Human Rights and Freedoms)
may be referred to the labour Commissioner.

Having been satisfied that a copy of the dispute has been served on all
parties, the Labour Commissioner, may refer the dispute to an arbitrator to
resolve the dispute through arbitration. In the case of a dispute involving
alleged discrimination, the Labour Commissioner has the option of first
referring the matter to conciliation and only refer the matter to arbitration if
conciliation should fail.

The foregoing notwithstanding, an aggrieved party has the right to take
legal action on any alleged fundamental right infringement through the
Labour Court instead of following the arbitration or conciliation/arbitration
route.

G

General Provisions (Chapter 10) (M) — Miscellaneous matters

not dealt with in any other part of the Act. Each is discussed separately in

the Lexicon under the appropriate alphabetic heading. The headings are as

follows:

- Contracts entered into by the State for provision of goods and services
(sec.138);

- Delegation of powers (sec.141);

- Evidence (sec.131);
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- Exemptions and variations (sec.139);

- Guidelines and codes of good practice (sec.137);

- Labour hire, prohibition of (sec. 128);

- Legal Assistance (sec.140);

- Liability for contravention of this Act by manager, agent or employee
(sec.132);

- Limitation of liability (sec.134);

- Preservation of secrecy (sec.131);

- Records and Returns (sec.130);

- Regulations (sec.135);

- Regulations, administration of (sec.136);

- Repeal of laws, transition and consequential amendments (sec.142);

- Service of documents (sec.129); and

- Short title and commencement (sec.143).

Guidelines and codes of good practice (sec.137) (N) — This
section authorises the Minister of Labour and Social Welfare, after consulting
the Labour Advisory Council, to issue codes of good practice and guidelines
for the proper administration of the Act as well as a code of ethics for
conciliators and arbitrators. Such guidelines include guidelines on dispute
prevention and resolution for application by the Labour Commissioner
and the users of his/her services. The Minister is likewise empowered to
change or replace any such codes or guidelines. Both actions are taken by
publication in the Government Gazette.

Discussion: Codes and guidelines of this nature constitute what is known
as softlaw (>NLL 1 p.162) and must be taken into account by any person
interpreting the Act (such as a court or an arbitrator) or applying it (such
as an employer or labour inspector). While following such soft law is not
obligatory, any deviation there from must be convincingly explained and
motivated if an employer were to be challenged on its departure from the
declared norm.

The existence of codes and guidelines place a high responsibility on
employers to comply with fair labour practices and procedures, since a
defence of ignorance or lack of technical expertise in human resources
related matters is largely obviated. For this reason enforcing agents, such
as the Ministry of Labour and Social Welfare and its labour inspectors,
arbitrators and the Labour Court will justifiably expect employers to be
much more conversant with proper and fair labour practices than has
been the case heretofore.
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To date, two such codes of good practice have been issued by the
Minister. A Code of Good Practice on Industrial Actions (Strikes and
Lockouts) and a Code of Good Practice on Picketing. Both appeared in
Government Gazette No. 4361 of 19 October 2009, Government Notice
No.208 of 2009.

H
Health, Safety and Welfare of Employees (Chapter 4)
— Sections 39 to 47, appearing as entries A. to |. below, deal with the health,
safety and welfare of employees.

Discussion: Health, safety and welfare of employees constitute integral
elements of conditions of employment, work environment and work relat-
ed conduct. Both the employer and the employee have a duty to maintain
standards suitably conducive to human wellbeing. During the past two
and a half centuries Industrial history has gone through various stages of
almost total disregard for the vital role of a healthy and safe work environ-
ment to the detriment of countless suffering workers and there depend-
ants.

Even today, health and safety at the workplace is still often not accorded
the priority it deserves both from a humanitarian and a good business
practice perspective. It is, therefore, hardly surprising that the Labour Act
places such a high premium on this aspect of the employment relation-
ship. The Act itself, as well as the >Regulations framed there under, go
into extensive detail on significant matters relating to occupational health,
safety and welfare.

A. Employer duties to employees (sec.39) (U) — The Act
enumerates 9 primary responsibilities which an employer has towards his/
her employees in terms of occupational health and safety and which form
the basis of a multitude of ‘secondary’ rules which derive there from. The
basic employer duties are to:
. Provide a safe working environment that is without risk to health
and that has adequate facilities for the welfare of employees.
. Provide and maintain industrial premises, machinery, tools, systems
and work processes that are safe and without risk.
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. Provide and maintain safe entry and exit places from work.

. Provide employees with adequate personal protective clothing and
equipment.

. Provide employees with information and training to work safely and
without risk to health.

. Ensure that the transport, use, handling and storage of hazardous
substances (>NLL 1 p.89) is safe and without risk to health.

. Ensure that employees are given instructions and supervision to
work safely and without risk to health.

. Ensure that the organisation of work, including hours of work and
meal breaks are such that they do not adversely affect employees’
health.

. Take any other prescribed steps [as well as reasonable steps
even if not prescribed] to ensure the safety, health and welfare of
employees at work.

Should something nonetheless go wrong, the employer has the duty to
immediately report any accident, or occurrence of any occupational disease,
to a labour inspector in the prescribed manner.

B. Employer duties to persons other than employees (sec.40)
(U) — An employer’s responsibility for health and safety goes further than
only towards employees. He/she has a statutory duty to conduct the business
operation in a manner that as far as is reasonably practicable also does not
place any customers, visitors or any other non-employees on the premises
at any risk to their health and safety. Towards this end the Minister of Labour
and Social Welfare is authorised to require, by regulation published in the
Government Gazette, an employer to inform such persons of any potential
risk to their health or safety that might exist on the premises.

C. Employee duties (sec.41) (U) — Employees, too, have certain
fundamental responsibilities regarding health and safety which they are
required by law to perform. These take on three main forms:

. Every employee has a duty to take reasonable (>NLL 1 p.157) care
to ensure the employee’s own safety and health in the workplace.

. Every employee has a duty to take reasonable care to ensure the
safety and health of any other person who may be affected by the
employee’s activities at work.

. Every employee has a duty to cooperate with the employer to
perform any obligation imposed under Chapter 4 of the Labour act,
2007 (Health, Safety and Welfare of Employees), as well as in terms
of the Regulations Relating to the Health and Safety of Employees
at Work, 1997.
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Discussion: Infringement of these provisions by employees are usually
seen in a very serious light by employers, since the employer carries the
ultimate responsibility for health and safety at the workplace. Any unto-
ward incident caused by an employee’s negligence can have numerous
adverse consequences for the enterprise and those employed by it. It is
therefore not uncommon to have an appropriate health and safety clause
in an employer’s disciplinary code (>NLL 1 p.75) and procedure as well
as in employment contracts.

D. Dangerous place of work, employee’s right to leave
(sec.42) (U) — An employee has the right to leave a duty station or even a
work area which the employee has reasonable cause to believe is hazardous
and contains a threat to his/her health or safety until the situation has been
remedied. If such conditions prevail, the employee must immediately inform
the employer thereof. The employee who has removed him/herself from a
dangerous place of work is entitled to normal pay and other conditions of
employment during the period of absence.

Discussion: It is important to note that the provision requires an em-
ployee to have reasonable cause to believe that dangerous conditions
prevail before being entitled to remove him/herself from the place of work.
Insufficient reason for the employee to have left the workplace could lead
to the absence not being remunerated, and may, depending on circum-
stances, also lead to disciplinary action being instituted against such a
person.

E. Health and safety representatives, election of (sec.43)
— (U) Employees at a workplace are entitled to elect health and safety
representatives to tend to their interests in this sensitive sphere. Where there
are more than 10 employees but less than 101, and regardless whether
they are trade union members or not, they may elect one representative
from amongst themselves. They may elect one additional representative
for each additional 100 employees or part thereof. An employer and
employees or trade union may agree to a greater number of health and
safety representatives if they so desire.

A health and safety representative is elected in the prescribed manner
(with the employer providing reasonable facilities for this purpose), holds
office for two years and is re-electable thereafter.
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The employer is required to grant a health and safety representatives
reasonable paid time off during working hours in order to perform their
functions, as well as reasonable leave of absence to attend off-premise
health and safety meetings and training courses provided that payment for
such leave of absence lies in the employer’s discretion. These rights of a
health and safety representative are subject to the provisions of a possible
collective agreement, and any reasonable conditions by the employer that
are necessary to ensure the effective operation of the enterprise.

[See Regulation 6: Election of health and safety representatives]

F. Health and safety representative, rights and powers of
(sec.44) (U) — Health and safety representatives are entitled to perform
the following functions:
. Collect information.
. Inspect workplaces at reasonable times.
. Investigate potential hazards, complaints about safety, health or
welfare and causes of accidents and diseases at work.
. Make representations to the employer, and a labour inspector.
. Perform any other functions agreed to by the >health and safety
committee or provided for in a collective agreement.

G. Information, duty to provide (sec.45) (M) — An employer is
obliged to provide a health and safety representative with sufficient relevant
information so as to enable him/her to perform the required functions and
maintain orimprove conditions of safety, health and welfare at the workplace.
The employer must consult with the representative on applicable policy and
in respect of any changes to the content, process or organisation of work that
may affect the health, safety or welfare of employees. The representative
should at any reasonable time be allowed to carry out relevant inspections
as well as to have access to a labour inspector if necessary.

The above notwithstanding, an employer is not obligedto supply information
that:

Is not related to the represented employees;

- is prohibited by law from being disclosed (such as certain health
information);

- is private and personal;

- may be detrimental to the business for reasons not related to health
and safety;
or

- is legally privileged (disclosure protected by law, such as confidential

information shared with a physician or lawyer).
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Changes: Whereas an employer was previously also duty bound to pro-
vide a health and safety representative with the necessary information to
be able to perform his/her task, this duty has now been amplified although
simultaneously qualified as indicated.

H. Health and safety committees (sec.46) (U) —Ata workplace with
more than 100 employees a health and safety representative may request
the employer to establish a health and safety committee consisting of the
elected health and safety representative/s, an equal number of persons
appointed by the employer and any additional individuals agreed to by the
committee.

The committee — which may make its own rules for meetings — is entrusted
with the monitoring of the application of health and safety rules and
regulations, advising the employer on any health and safety matter and the
performance of any other function agreed to it by the committee and the
employer.

I. Health and safety provisions: resolution of disputes (sec.
47) (N) — A party to a dispute concerning a health, safety or welfare matter
is entitled to refer it to the Labour Commissioner. Having been satisfied
that a copy of the dispute has been served on all parties, the Labour
Commissioner must refer the dispute to an arbitrator to resolve the matter
through arbitration.

Hours of Work — >Continuous shift (sec 8); >Declaration of continuous
shifts (sec.15); >Ordinary hours of work (sec.16); >Overtime (sec.17);>Meal
intervals (sec.18); >Night work (sec.19); >Daily spread-over and weekly rest
period (sec. 20); >Work on Sundays (sec.21; >Public holidays (sec.22)

Housing — >Accommodation
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/

Incapacity — >Definitions relating to Basic Conditions of Employment
Interdicts — >Strikes and lockouts

Introductory provisions — >Definitions and interpretation
Jurisdiction of the Labour Court — >Labour Court

Jurisdiction of arbitrators — >Arbitration of Disputes

K

L
Labour Advisory Council (Chapter 9 Part A) — Sections 92

to 99, appearing as entries A. to H. below, deal with the Labour Advisory
Council.

Discussion: The Labour Advisory Council (LAC) is a statutory tripartite
body originally established under the previous Labour Act, 1992 (Act 6
of 1992) with the main purpose of advising Government on labour leg-
islation and other related labour matters. Whilst the composition and
administration of the Council have remained unchanged its powers and
functions have been extended to support the new dispute prevention and
resolution system introduced by the Act.

A. Continuation of Labour Advisory Council (sec.92) (U) - In
terms of section 92 of the Labour Act, 2007 the Labour Advisory Council
established by section 7 of the Labour Act, 1992 remains in place subject to
the provisions of Chapter 9 Part A.

B. Functions of Labour Advisory Council (sec.93) (M) — The
Labour Advisory Council must investigate and advise the Minister of Labour
and Social Welfare on the following labour-related issues:

75




Namibian Labour Lexicon Vol. 2 (Revised Edition) The Labour Act, 2007

. Collective bargaining;

. policy in respect of basic conditions of employment and health,
safety and welfare at work;

. prevention and reduction of unemployment;

. ILO issues;
. issues raised by any association of states of which Namibia is a
member;

. labour legislation including —
- amendments to the Labour Act and any other relevant law;
- laws aimed to achieve the objects of Article 95 of the Namibian
Constitution (Promotion of the Welfare of the People); and
- laws to give effect to Namibia’s international law obligations;

. codes of good practice;

. collection and compilation of information and statistics relating to
the administration of the Act;

. the designation of essential services;

. rules for the conduct of conciliation and arbitration in terms of
Chapter 8 Part C;

. policies and guidelines on dispute prevention and resolution
for application by the Labour Commissioner and users of those
services;

. the performance of activities by the Labour Commissioner;

. code of ethics for conciliators and arbitrators appointed in terms of
Chapter 8 Part C;

. qualifications and appointment of conciliators and arbitrators
appointed in terms of Chapter 8 Part C; and

. any other labour matter that the Council considers useful to achieve
the objects of the Act or is referred to it by the Minister.

In addition to the above, the LAC may nominate the members of the panels
appointed by the Minister to prevent or resolve disputes in the national
interest.

Lastly, the Council must report annually to the Minister on its activities.

Discussion: Since the inauguration of the first Labour Advisory Council
(LAC) on 6 May 1993, the Council has addressed itself to various issues
of importance to labour administration in the country. Its specialist tripartite
composition makes it an ideal vehicle for social dialogue: to contribute
to the national debate between Government, employers and employees
on labour-related matters with a view to promoting equity, efficiency
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and socio-economic development. The expanded range of functions
bestowed upon the LAC in terms of the Labour Act, 2007 its enhanced
role in tripartite deliberations and its amplified investigatory and advisory
capacity, add significantly to its stature and relevance in this regard.

Changes: The Labour Advisory Council was previously called upon “...
to make such investigations as it may deem necessary, and to advise he
Minister ...“ Now, in terms of section 93, the LAC “... must investigate and
advise the Minister ...“ There is, therefore, a more peremptory emphasis
regarding its role, requiring a more pro-active approach to labour issues
than in the past.
The functions of the LAC have been expanded by inclusion of the new
powers to, inter alia:
a) advise the Minister on the designation of essential services;
b) nominate persons for appointment to tripartite panels to deal with
>disputes affecting the national interest,
c) designate/appoint members to the >Committee for Dispute
Prevention and Resolution;
d) designate/appoint members to the >Essential Services
Committee;
e) nominate two members to the >Labour Court Rules Board; and
f)  investigate and advise the Minister on >codes of good practice;
policies and guidelines on dispute prevention and resolution
for application by the Labour Commissioner and users of
those services; the performance of activities by the Labour
Commissioner; and qualifications and appointment of conciliators
and arbitrators.

The LAC’s previous advisory role pertaining to vocational training and
apprenticeship has been removed. These latter aspects are now part of
the portfolio of a different Ministry (Ministry of Higher Education, Training
and Employment Creation (>NLL 1 p.103).

C. Composition of Labour Advisory Council (sec.94) (U) - The
13 member Labour Advisory Council is a high profile body the members of
which are appointed by the Minister. The Council is comprised of —

- the Chairperson;

- 4 persons representing the State;

- 4 persons representing trade unions; and

- 4 persons representing the interests of employers’ organisations
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Appointments in the last two categories are made from nominations by
registered trade unions and employers’ organisations. Additional individuals
without voting rights may be co-opted to the Council with the approval of the
Minister.

D. Terms of office and conditions of membership (sec.95)
(U) — Members of the Labour Advisory Council are appointed for 3 years
but may be re-appointed at the end of a term of office.

A member of the LAC who is not in full time employment of the State may
be paid allowances for attending meetings, travel and subsistence at a rate
determined by the Minister of Labour and Social Welfare with the consent
of the Minister of Finance.

E. Removal of members and filling of vacancies (sec.96) (U)
— The Minister is empowered to remove a member of the Labour Advisory
Council from office on various counts, including in a situation where the
Minister has cause to believe that the member is no longer fit or able to
discharge the functions of his/her office. A new appointment must then be
made in the prescribed manner to fill the vacancy for the unexpired term of
office.

F. Committees (sec.97) (M) — The Labour Advisory Council has two
permanent statutory committees: The >Committee for Dispute Prevention
and Resolution and the >Essential Services Committee. In addition, the LAC
may establish other committees to assist it, which must comprise at least 2
members of the Council but may include any number of other individuals.

Changes: The establishment of the Committee for Dispute Prevention
and Resolution and the Essential Services Committee are new additions
to the previous committee structure of the LAC.

G. Meetings (sec.98) (U) — Meetings of the Labour Advisory Council

are held according to the following stipulations:

(a) The chairperson decides the date, time and place of meetings butis also
obliged to call a meeting on the written request of at least 4 members or
on the request of the Minster.

(b) The chairperson presides over all meetings when present. If the
appointed chairperson is absent, the members may elect a chairperson
from amongst their number to chair the meeting.

(c) The maijority of the members of the LAC constitute a quorum (i.e., 7
members if no vacancy, or not more than one, vacancy).
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(d) A decision of the majority of members present at a meeting of the LAC
is a decision of the Council.

(e) In case of a tied vote, the chairperson has a casting vote in addition to
a deliberative vote.

(f) Avacancy on the LAC does not affect the validity of Council decisions.

(g) The LAC may make rules for the conduct of its meetings.

(h) Meetings must be recorded in writing.

H. Administration of Labour Advisory Council (sec.99) (U) -
Administrative and clerical work of the Labour Advisory Council is performed
by staff of the Ministry of Labour and Social Welfare made available by
the Permanent Secretary. The Permanent Secretary may also designate
an official to serve as secretary to the Council. In addition, the LAC is
entitled to appoint personnel from outside the Ministry in consultation with
the Permanent Secretary and approval by the latter of the conditions of
employment of such staff.

Labour Commissioner (Chapter 9 Part E) - Sections 120 to
122, appearing as entries A. to C. below, deal with the Labour Commissioner.

Discussion: The statutory position, or office, of Labour Commissioner
has been markedly enhanced in the new Labour Act in comparison to its
former powers and functions. As such the office constitutes the key linch-
pin around which virtually the entire dispute prevention and resolution
system of the new labour law revolves.

A. Appointment of Labour Commissioner and deputy
(sec.120) (M) — The Minister of Labour and Social Welfare is vested with
the responsibility to appoint a Labour Commissioner and Deputy Labour
Commissioner both of whom are required to be competent to perform the
functions of conciliation and arbitration, and who are by virtue of their office
a conciliator and arbitrator for the purposes of the Act. The appointments
are done subject to the laws of the public service.

Changes: The position of Deputy Labour Commissioner is a new addition
to the office of the Labour Commissioner as well as the specific require-
ment that both incumbents must be proficient conciliators and arbitrators.
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B. Powers and functions of the Labour Commissioner
(sec.121) (M) — The functions of the Labour Commissioner are to:
. Attempt through conciliation or by giving advice to prevent disputes
from arising;
. attempt through conciliation to resolve disputes;
. arbitrate disputes that remain unresolved after conciliation where
the Act requires this or the parties agree;
= register disputes from employees and employers over
contraventions, the application, interpretation or enforcement of the
Act and to take appropriate action;
" take appropriate action upon receipt of complaints — including
arbitration;
report on activities to the Minister;
advise on dispute procedure;
offer to attempt to resolve disputes not referred to his/her office;
intervene in applications for urgent interdicts;
apply, on own initiative, to the Labour court for a declaratory order
with regard to the interpretation or application of any provision of the
Act; and
. provide employers’ organisations and trade unions with advice
and training on matters relating to the objects of the Act, including
procedures for the prevention and resolution of disputes; design
and content of collective agreements; and dismissal procedures.

Changes: Whilst the previous position of Labour Commissioner had
been created primarily to deal with collective relations, including dispute
resolution through the establishment of conciliation boards, the powers
and functions conferred on that office in terms of section 121 and other
provision of the Labour Act, 2007 are considerably wider. Virtually all
items listed above represent new or extended functions. In addition to
being the new focal point for the lodging of virtually all labour related
disputes, whether pertaining to collective or individual disputes and
whether such disputes are disputes of interest or disputes of right, there
is a new emphasis on dispute prevention and pro-active interventionism,
including actions before the Labour Court.

The office of the Labour Commissioner effectively replaces the district
labour court system, handling all types of labour cases previously
adjudicated at the magistrates’ court level. Conciliation and arbitration are
the main methods put at the disposal of the Labour Commissioner by the
Act to deal with disputes. The Labour Commissioner and his/her Deputy
are assisted by specially trained conciliators and arbitrators attached to
the Office.
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Other new functions of the Labour Commissioner include applying to the
Labour Court for a declaratory order on any matter; the appointment of
conciliators, for retrenchment disputes if requested to do so by one of the
parties; the determining of disputes concerning fundamental rights and
protections; the determining of disputes regarding the health, safety and
welfare of employees; the determining of disputes in designated essential
services; and the conducting of ballots relating to agency shop (>NLL 1
p.60) trade union dues.

It is important in this regard to note that whilst the Labour Commissioner
is entrusted with the resolution of disputes, labour inspectors are, inter
alia, tasked with the investigation and facilitation of the resolution of
labour/employment related complaints. The objective in this respect is to
optimise the voluntary resolution of complaints by the disagreeing parties
before they escalate into disputes necessitating formal conciliation and/
or arbitration.

C. Labour Commissioner may delegate certain powers and
functions (sec.122) (U) — The Labour Commissioner is entitled to
delegate any function enumerated in sec.121 to any official of the Ministry
of Labour and Social Welfare, subject to conditions he/she may deem
appropriate. A delegation can be amended or revoked at the pleasure of
the Commissioner.

Labour Court (Chapter 9 Part D) — Sections 115 to 119,

appearing as entries A. to E. below, deal with the Labour Court.

Discussion: Although the district labour court system established under
the previous Labour Act, 1992, has been abolished with the repeal of
that Act, the Labour Court continues to play a crucial role in determining
labour matters in the new dispensation.

A. Continuation and powers of Labour Court (sec.115) (U)
— In terms of section 115 of the Labour Act, 2007, the Labour Court is
established as a division of the High Court, subject to the provisions of
Chapter 9 Part D.
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Change: Whereas the Labour Court was previously constituted essen-
tially on an ad hoc basis when a judge or acting judge of the High Court
of Namibia was designated by the Judge President for the period of the
hearing of one or several cases, the Labour Court has now become a
permanent institution constituted on a senior level as a Division of the
High Court comprising more than one judge.

B. Assignment of judges of Labour Court (sec.116) (M) — The
Judge-President must assign suitable judges to the Labour Court, each of
whom must be a judge or an acting judge of the High Court.

C. Jurisdiction of the Labour Court (sec.117) (M) — The Labour
Court is vested with exclusive jurisdiction to hear and determine the following
matters:

. Appeals from decisions of the Labour Commissioner and arbitration
awards made in terms of section 89 (compulsory arbitration)..

. Reviews of arbitrators’ awards and decisions of the Minister, the
Permanent Secretary, the Labour Commissioner or any other body
or official, including a decision of a body or official provided for in
terms of any other Act, provided the decision concerns a matter
within the scope of the Labour Act.

. A declaratory order in respect of a provision of the Act, a collective
agreement, an employment contract or a wage order.

. Urgent interdicts.

. Orders for the enforcement of arbitration agreements.

The Court is empowered to generally deal with all matters necessary or
incidental to its functions under the Act concerning any labour matter,
whether or not governed by the provisions of the Act or any other law or the
common law.

The Court may refer certain disputes to the Labour Commissioner for
conciliation, or request the inspector General of the Namibian Police to
provide a situation report on any danger to life, health or safety of persons
arising from a strike or lockout.

Changes: The jurisdiction of the Labour Court has remained essentially
intact, with the exception that appeals and reviews largely originate from
arbitration awards as opposed to district labour court judgements in the
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past. New additions are the power to refer certain disputes to the Labour
Commissioner for conciliation or arbitration; the power to request the In-
spector General of the Police for a situation report; and certain require-
ments to be met before granting >urgent interdicts.

D. Costs (sec.118) (U) — The Labour Court is generally prohibited from
making an order for costs (>NLL 1 p.134) against a litigating party in a
matter before it, unless that party has acted frivolously or vexatiously by
instituting, proceeding with, or defending those proceedings.

F. Rules of Labour Court (sec.119) (M) — In terms of section 119 of

the Labour Act, 2007 the Labour Courts’ Rules Board established by section

22 of the previous Labour Act, (Act No. 6 of 1992) remains in place as

the Labour Court Rules Board (no apostrophe) subject to the provisions of

Chapter 9 of Part D of the Act. The Board, however, has been expanded

from five to seven members and is comprised of —

- aHigh Court judge designated by the Judge-President as chairperson;

- two legal practitioners with labour law proficiency appointed by the
Judge-President;

- arepresentative of the Ministry of Justice;

- arepresentative of the Ministry of Labour and Social Welfare; and

- two persons nominated by the Labour Advisory Council.

The Labour Court Rules Board must advise the Judge-President on rules of
the High Court to regulate the conduct of proceedings in the Labour Court
aimed at the speedy and fair disposal of its work. Where a matter is not
dealt with in the Labour Court Rules, the Rules of the High Court of Namibia

apply.

Changes: Apart from the slight difference in the name, other changes
effected to the Labour Court Rules Board are the addition of two individu-
als nominated by the Labour Advisory Council (thus seven members as
opposed to the previous five members of the Board). Previously also,
provision was made for the remuneration of members not employed by
the State; rules for the proceedings of the Board (quorum and voting
procedure); and the nature of the rules to be made by the Board were
circumscribed (and therefore, restricted). All these aspects have been
omitted in the present Act.
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Labour Court Rules Board — >Rules of Labour Court

Labour hire, prohibition of (sec.128) (N) — This section of the
LabourAct, 2007 was struck down as unconstitutional by the Supreme Court
of Namibia on 14 December 2009. Section 128, therefore, does not form an
operative part of the Labour Act and will not be summarised or discussed
here. A replacement for the section is expected in due course in the form of
an amendment of the Act to be tabled in Parliament.

Labour Inspectorate (Chapter 9 Part F) — Sections 123 to
127, appearing as entries A. to E. below, deal with the Labour Inspectorate.

Discussion: The Labour Inspectorate is a division of the Ministry of La-
bour and Social Welfare and Social Welfare commissioned with the re-
sponsibility of overseeing and, where necessary, enforcing employment
related provisions of the Labour Act, or any decision, award or order made
in terms of it.

Although the Inspectorate has wide coercive powers, in some areas vir-
tually equalling, or even surpassing, those of the police, sound labour
administration policy calls for a strong advisory and mediatory role of its
officials. Such an approach is in line with the crucial principle of voluntar-
ism enshrined in modern labour relations philosophy as wells as with the
policy of dispute prevention emphasised in the Labour Act, 2007.

A. Interpretation (sec.123) (N) — For purposes of interpretation of the
provisions of Chapter 9 Part F (Labour Inspectorate); the term employer
includes any person -whom the employer has contracted to perform work
on its behalf and/or who is in charge of premises where employees work.
Secondly, the term object, where it appears in the relevant text, includes any
article or substance.

Discussion: The broadening of the definition of ‘employer’ for the pur-
pose of the labour inspectorate’s operations, effectively extends ‘employ-
er’ to include managerial/supervisory staff engaged through employment
hire services. The definition also includes managerial and supervisory
staff as well as subcontractors in charge of premises.
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B. Appointment of inspectors (sec.124) (U) — The Minister of
Labour and Social Welfare is vested with the responsibility to appoint labour
inspectors, subject to the rules of the public service, to implement the Act or
any decision, award or order made in terms of it. The Permanent Secretary,
on the other hand is required to issue each inspector with a certificate
confirming the appointment. The Permanent Secretary, moreover, is
empowered to suspend or withdraw the appointment of a labour inspector.

C. Powers of inspector (sec.125) (U) — The statutory powers and
functions of a labour inspector determine that such an official may:

At any reasonable time enter any premises and -
- orderthat the premises or any part thereof may not be disturbed
as long as reasonably necessary to search it;

- search for and examine any relevant object;
- Seize and make copies thereof;
- take samples of any object;
-  take measurements, readings, recordings or photographs; and
- question any person on the premises;

= order any person to appear before him/her at a specified date time
and place to be questioned;

. require an employer to produce any document or object and explain
aspects about it;

. examine, make a copy or take a sample of, or seize any such
document or object;

. require an employee to pay an employee any remuneration owed;

= enforce arbitration awards made under the Act;

. give directions on where notices required in terms of the Act are to
be posted;

. assist any person in settling any complaint, referral or application,
or assist in the complaint, application or referral itself;

" require a member of the police to assist in the exercise of these
powers; and

. request any individual to assist as an interpreter or otherwise in the
exercise of these powers.

When entering and searching premises a labour inspector must observe
certain procedural formalities, act like a police official and as if any document
or object involved is linked to an offence. A receipt must be issued for any
document or object seized, and if asked for identification a labour inspector
must be able to produce the certificate of appointment as labour inspector
issued by the Permanent Secretary.
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Apolice official or other individual assisting a labour inspector in performing
his/her duties may accompany the inspector as if being a labour inspector
him- or herself. The person in charge of an employer’s premises is obliged
to provide facilities reasonably required by a labour inspector to exercise
his/her responsibilities whilst conducting an inspection.

[See Regulation 23: Order to appear before a labour inspector]

D. Powers to issue compliance order (sec.126) (N) — This
provision authorises a labour inspector, who has reasonable grounds to
believe that an employer is not complying with any matter prescribed in the
Act, to issue a compliance order to that employer in a prescribed form. The
effect hereof would be that the employer would be compelled to comply with
the order, unless an appeal is noted against the order with the Labour Court
within 30 days. The employer would then be entitled to withhold compliance
with the order until the Court has decided the matter.

[See Regulation 24: Compliance order]

E. Offences in relation to inspectors (sec.127) (M) — Failure to
heed the stipulations of Chapter 9 Part F (Labour Inspectorate) constitutes
a criminal transgression. More specifically, it is an offence to —

(a) hinder or obstruct a labour inspector;

refuse to answer a question put by an inspector;
furnish false or misleading information;

fail to obey a compliance order; and

to impersonate (pretend to be) a labour inspector.

(b)
(c)
(d)
(e)

e

A person who contravenes or fails to comply with this section is liable
on conviction to a maximum fine of N$10 000.00 and/or up to 2 years
imprisonment.

Labour Institutions (Chapter 9) — Chapter 9 of the Act deals
with seven specialized institutions which constitute the major functional
components of Namibia’s labour relations system.

Discussion: Each statutory labour institution is considered separately
under the appropriate alphabetic heading. The institutions comprise the
following:
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I. Committeefor Dispute Prevention and Resolution (subcommittee
of the LAC)

ll. Essential Services Committee (subcommittee of the LAC)

lll. Labour Advisory Council (LAC)

IV. Labour Commissioner

V. Labour Court

VI. Labour Inspectorate

VIl. Wages Commission

Not reflected in this list of specialized institutions is the one most
indispensable institution of relevance to employment relations in Namibia,
namely the Ministry of Labour and Social Welfare itself (>NLL 1 pp.94, 103
& 115 ). The Ministry responsible for Labour constitutes the coordinating
and controlling administrative hub of all the other labour institutions and is
referred to, directly or by implication, in various sections of the Act. Other
crucial statutory labour-related institutions also falling under the control
of the Minister of Labour and Social Welfare are the Social Security
Commission (>NLL 1 p.41) and the Employment Equity Commission
(>NLL 1 p. 82), each of which functions under a separate statute and is
not discussed in the present volume of the Lexicon. Trade unions (>NLL
1 pp.118, 120 & 163) and employers’ organisations (>NLL 1 pp.79, 80
& 137), which can also be thought of as major labour institutions of a
specific kind, are dealt with separately in Chapter 6 of the Act >Trade
Unions and Employers’ Organisations.

Leave — >Annual leave (sec.23); >Maternity leave (sec.26); >Maternity
leave, extended (sec.27); >Sick leave (sec.24)

Liability for contravention of Act by manager, agent or
employee (sec.132) (U) - In terms of this section both the employer
(which could either be a natural person (>NLL 1 p. 152) or a juristic person
(>NLL 1 p.144) and the manager, agent or employee of the employer who
commit a contravention of any provision of the Labour Act are held liable,
i.e., accountable for the offence.

An employer would not be held liable if it could be proven on a balance
of probabilities (>NLL 1 p.129) that the act or failure to act omission was
done without the permission of the employer; that the employer had taken
all reasonable (>NLL 1 p. 157) steps to prevent such a contravention; and
that the deed or omission was beyond the scope of authority or course of
employment of the contravener.
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Discussion: An employer, whether a natural person such as a shop own-
er or farmer, or a juristic person such as a ministry, parastatal, company
or close corporation, will be obliged to have clear policies, procedures
and rules in place regulating employment matters to avoid accusations
under sec.132. At the very least, managers, employees or agents dealing
with human resource issues should not only have access to the Labour
Act and its Guidelines and Codes of Good Practice, but should also be
trained in the correct understanding and applications of their contents in
as far as applicable to the employer in question. Employees should be
well acquainted with policies, procedures and rules applicable to them.
Proof of this, in the form of signed and initialled contracts of employ-
ment, conditions of employment, disciplinary codes and procedures, etc,
as well as proof of induction and other appropriate training where neces-
sary, should be readily available.

The burden of proof (>NLL 1 p.130) or onus (>NLL 1 p.153) rests upon the
employer to prove his/her innocence in this respect, and mere instructions
forbidding a contravention are not sufficient on their own.

Liability, limitation of (sec.134) (U) — All officials of the Ministry of
Labour and Social Welfare are protected against any wrongdoing occurring
in good faith in the performance of their duties and are not subject to any
personal civil liability as a result thereof. This protection against possible
civil claims applies to the Permanent Secretary, the Labour Commissioner
and Deputy, a conciliator, arbitrator, labour inspector and any staff member
of the Ministry.

Criminal transgressions such as bribery and corruption are clearly excluded
from the limitation of liability provision. Certain civil delicts (>NLL 1 p.135)
such as libel would also be excluded, unless the defence of such conduct
having been exercised in good faith succeeds.

Livestock — >Accommodation

Lockout — >Definitions and Interpretation

Long title — The full title of the Labour Act, 2007 (Act No.77 of 2007) as
opposed to the >short title. The long title is presented in its entirety below.
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ACT

To consolidate and amend the labour law; to establishacomprehensive
labour law for all employers and employees; to entrench fundamental
labour rights and protections; to regulate basic terms and conditions
of employment; to ensure health, safety and welfare of employees;
to protect employees from unfair labour practices; to regulate
the registration of trade unions and employers’ organisations; to
regulate collective labour relations; to provide for the systematic
prevention and resolution of labour disputes; to establish the Labour
Advisory Council, the Labour Court, the Wages Commission and the
labour inspectorate; to provide for the appointment of the Labour
Commissioner and the Deputy Labour Commissioner; and to provide
for incidental matters.

Discussion: Similar to the preamble, the long title of an Act is not usually
partofthe statute itself, appearing as it does preceding the table of contents.
However, it is indicative of the main thrust of a law and the principal areas
covered by it. The long title of the Labour Act, 2007 is slightly shorter than
that of the Labour Act, 1992 and its content is also somewhat different,
but not entirely so. The long title, similar to the >Preamble, does not make
any mention of alternative dispute resolution, nor, more specifically, of
conciliation and arbitration. The reference to “... systematic prevention
and resolution of labour disputes ...”, nevertheless, is a direct allusion to
these key processes imbuing the Act. The mentioning of both the Labour
Commissioner and the Deputy Labour Commissioner at the end of the title
reinforces the pivotal role which this Office must perform in the amended
labour relations dispensation.

M

Maternity leave (sec.26) (M) — Maternity leave applies to all female
employees who have completed six month’s continuous service in the
employment of an employer.

. An employee’s maternity leave entittement comprises 12 weeks
maternity leave commencing 4 weeks before her expected date of
confinement as certified by her medical practitioner and extending
8 weeks after her actual date of confinement.

. Should the child’s birth occur before the initial 4 weeks are over,
she is entitled to the balance afterwards to make up full 12 weeks
maternity leave.
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. The employee must provide the employer with two medical
certificates: the first regarding the expected date of confinement
and the second confirming the actual date of birth upon her return
to work.

. All provisions of the employment contract remain in force during
maternity leave and the employer is obliged to pay the employee
her full remuneration except the basic wage.

. The Social Security Commission established in terms of the Social
Security Act, 1994, must pay the employee the portion of the
employee’s basic wage as prescribed in terms of that Act.

. Unless an employer has offered an employee comparable alternative
employment which she has unreasonably refused, he or she may
not dismiss the employee during or at the end of maternity leave for
reasons of redundancy or on any grounds linked to her pregnancy,
delivery or her resulting family status or responsibility.

Discussion: It should be noted that in accordance with the wording of
section 26(1) (a) and (b) of the Act, if the actual date of confinement is
later than the initial expected date the employee is entitled to maternity
leave for that longer period as well, which means she would be entitled
to more than 4 weeks maternity leave prior to giving birth. Furthermore,
the fact that an employee had been on maternity leave for longer than
4 weeks prior to the actual date of confinement, does not diminish the
8 weeks maternity leave an employee is entitled to after the actual date
of confinement. Such an employee would therefore be entitled to more
than 12 weeks maternity leave in total with all benefits provided for in this
section.

It needs to be pointed out additionally, that in accordance with section
19. Of the Act, a female employee may not be required or be permitted to
do any night work for 8 weeks before an expected date of confinement or
for 8 weeks thereafter. This period may be increased upon certification by
a medical practitioner that the health of the mother or infant so demands.

Changes: Section 25 no longer provides for a 12 month waiting period
for new employee before she qualifies for maternity leave as had been
the case before. The qualifying period has been decreased to 6 months.
This was done in order for this section to be in line with the Social Security
Commission (SSC) qualification which stipulates that an employee
becomes entitled to benefits six months after becoming an active member.

If birth occurs earlier than the expected date of confinement, the
remaining balance of the four weeks pre-natal maternity leave to which
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the employee is entitled is to be taken together with the eight weeks
postnatal maternity leave to which an employee is entitled.

An employee is entitled to full remuneration (total value of all payments
in money or kind) as opposed to only medical aid and pension scheme
benefits paid by the employer and a portion of basic wage paid by the
SSC as was previously the case.

Maternity leave, extended (sec.27) (N) — This is a another new
condition of employment introduced in the Labour Act, 2007 and focuses
on the not uncommon but also not very frequent circumstance where a
mother, foetus or child, or both the mother and foetus or child, experience
complications. If a medical practitioner certifies this to be the case the
employer must grant the employee additional paid maternity leave of up
to one month in excess of the 12 weeks ordinary maternity leave, or grant
accrued sick leave which the employee has at her disposal. If the accrued
sick leave is less than a month the balance to make up a full month must
also be granted if so required in terms of the medical certificate.

Extended maternity leave can be applicable either before or after
confinement but must run immediately before or immediately following
ordinary maternity leave. If a medical practitioner certifies the need for
both post- and antenatal extended maternity leave, the two periods run
concurrently, i.e., will not be more than one month in total. The same rules
apply for payment of full remuneration (less basic wage) and employment
security as do for ordinary >maternity leave.

Meal intervals (sec.18) (U) — In terms of this provision, work must be
interrupted after 5 hours for a meal interval of at least one hour.

. The hour may be shortened, but not by more than 30 minutes, if the
employee agrees and the Permanent Secretary has been informed
accordingly.

. An employee must not work during the meal interval and does not
receive pay for this rest period, unless it is longer than 90 minutes
in which case payment is due for the portion exceeding one hour.

. Work is regarded as continuous unless interrupted by an interval of
one hour or such shorter period agreed upon.

. A driver of a motor vehicle who does no work other than remaining
in charge of the vehicle and its load during the meal interval is
regarded as not working for the purpose of this section.

. Section 18 does not apply to an employee engaged in >urgent work;
to a security officer; or to an employee working a >continuous shift.
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Discussion: For the purpose of this section the concept of ‘continuous
work® (third bullet) is used to determine five hour spans of work after
which a meal interval is obligatory. Thus, for example, if there is only a 15
minute tea break after three hours of work, a full meal interval must be
allowed after another one hour 45 minutes. If there is an agreed interval
of 30 minutes (of which the Permanent Secretary has been duly notified)
after three hours of work, the next meal interval will only be due five hours
after the end of the 30 minute interval.

The concept of continuous work is also applicable to shift arrangements
allowing for uninterrupted activities such as mining operations, power
generation and water purification and where temporary cessation of work
and relinquishing of duties to allow for meal breaks would not be feasible.

N

Namibian Constitution — >Constitution of the Republic of Namibia

Night work (sec.19) (U) — Night work refers to any work done between
eight-o-clock (20h00) in the evening and seven-o-clock (07h00) in the
morning.

. For work done during hours falling in this period additional
remuneration of six percent (6%) of the employee’s hourly rate must
be paid.

. If the work being performed constitutes overtime, the employee
whilst entitled to overtime pay, is not entitled to the additional six
percent night work allowance.

. A female employee may not be required or permitted to do any night
work for 8 weeks before an expected date of confinement or for 8
weeks thereafter. This period may be increased upon certification
by a medical practitioner that the health of the mother or infant so
demands.

Notice — >Termination of employment >Termination of employment on

notice
0,

Ordinary hours of work (sec.16) (U) — Weekly ordinary hours of work
are limited to a maximum of 45 hours per week for ordinary employees; 60
hours per week for a security officer or an employee working in emergency
healthcare services; or to the maximum number of hours prescribed by the
Minister in the case of an employee working in a continuous shift.
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Daily ordinary hours of work are limited to nine hours on any day, if the
employee works for five days or fewer per week or eight hours on any day,
if the employee works for more than five days in a week. A security officer
or an employee working in emergency healthcare services may not work
more than 10 hours per day if working six days a week or 12 hours per day
if working five or fewer days per week.

Employees who serve the public may be required to work up to 15 minutes
additional time per day but not more than a total of 60 additional minutes
a week to perform such duties after completion of ordinary working hours.

Except in the case of a security officer, a meal interval granted in terms of
section 18 does not count as part of the ordinary hours of work.

Overtime (sec.17) (M) — Overtime refers to time worked in excess of
the hours an employee ordinarily works in any ordinary working day. An
employer must not require or permit an employee to work overtime other
than on the following terms:

. Overtime shall only be performed in accordance with an agreement
between the employer and the employee and must be remunerated
at a minimum rate of one and one-half (1%) times the employee’s
basic hourly wage.

. Overtime is limited to a maximum of 3 hours per day and 10 hours
per week.

. Overtime on a Sunday, if Sunday is an ordinary working day for an
employee, must be paid at a minimum rate of double the employee’s
basic hourly wage.

. The Permanent Secretary may increase the statutory overtime limits
if approached by an employer to do so and if the employees affected
thereby agree. In such an instance the Permanent Secretary must
issue a notice stipulating the conditions attached to the approval.

. Section 17 does not apply to an employee who is performing urgent
work as defined under section 8, except in so far as that any such
overtime must be remunerated at a one and one-half times rate.

Discussion: The payment of correct overtime requires accurate time-
keeping records and clear employer policy on matters such as who is
allowed to work overtime; under what conditions; and according to which
prior authorisation and procedures. In this regard it should be noted that,
save for the exception mentioned in the last bullet, section 17 applies to
all employees, regardless of job category or seniority. Time off in lieu of
overtime worked is not provided for in the provision.
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Direct overtime payment to highly remunerated managerial and profes-
sional staff can also be a contentious issue. One possible lawful way of
dealing with problematical situations of this nature would be to seek cer-
tain >exemptions in accordance with the provisions of section 139 of the
Act for this purpose. In any event, policy rules on overtime should also
specifically address the situation of senior personnel in order to prevent,
or at least to limit, potential future disputes.

Changes: Previously overtime payment had to be calculated on hourly
remuneration (including, for example, any monthly allowances), whereas
in the new Act overtime is calculated on hourly basic wage. In the past
employers had a problem to calculate overtime based on remuneration,
since, for example, it is difficult to determine precisely what a car-, cell- or
housing allowance would be per hour. The simplified formula obviously
also has economic advantageous in reducing operational costs.

P

Payment instead of notice — >Termination of employment

Payment of remuneration (sec.11) (U) — This section deals with the
prescribed manner in which remuneration must be paid to an employee.

. Such payment must not happen later than one hour after completion
of the ordinary working hours on the agreed upon pay day which
can be daily, weekly fortnightly or monthly.

. Payment must be made in cash, or if the employee agrees, by
cheque or direct deposit into an account.

. Payments in cash or by cheque must be done in a sealed envelope.
All payments of remuneration must be accompanied by a written
statement of particulars relating to the payment.

. No payment may be made at any place where intoxicating liquor is
sold or at any place of amusement on such premises, unless the
employee is employed there.

. In the case of an employee whose contract of employment is
terminated before the normal pay day, the employer must pay the
employee on the day on which such termination becomes effective.

[See Regulation 3: Written statement of particulars of monetary
remuneration]
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Payment on termination and certificates of employment — >Termination
of employment

Period of employment — >Termination of employment

Person with disability — >Fundamental Rights and Protections >Prohibition
of discrimination in employment

Preamble — The introductory part of the Labour Act, 2007 preceding the
statutory provisions proper. It is reproduced in its entirety here below.

PREAMBLE

To give effect to the constitutional commitment to promote and
maintain the welfare of the people of Namibia in Chapter 11 of the
Constitution; and

To further a policy of labour relations conducive to economic growth,

stability and productivity by -

- promoting an orderly system of free collective bargaining;

- improving wages and conditions of employment;

- advancing individuals who have been disadvantaged by past
discriminatory laws and practices;

- regulating the conditions of employment of all employees in
Namibia without discrimination on grounds of sex, race, colour,
ethnic origin, religion, creed, or social or economic status,
in particular ensuring equality of opportunity and terms of
employment, maternity leave and job security for women;

- promoting sound labour relations and fair employment practices
by encouraging freedom of association, in particular, the formation
of trade unions to protect workers’ rights and interests and the
formation of employers’ organisations;

- setting minimum basic conditions of service for all employees;

- ensuring the health, safety and welfare of employees at work;

- prohibiting, preventing and eliminating the abuse of child labour;

- prohibiting, preventing and eliminating forced labour; and

- giving effect, if possible, to the conventions and recommendations
of the International Labour Organisation;

NOW THEREFORE BE IT ENACTED by the Parliament of the Republic of
Namibia as follows: [The Act proper commences at this point with Chapter
1 Introductorv Provisionsl
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Discussion: A preamble is not really part of a statute itself but rather a
reflection of the underlying normative values and the social, economic and
political context in which the law was conceived and framed. It expresses
the general intention of the legislature for coming up with such an Act
of Parliament. As such a preamble assists those affected by the statute
as well as the courts, or any other adjudicating tribunals appointed to
oversee its correct application, to understand the spirit and intent in which
the law should be administered.

Significantly, the Preamble to the Labour Act, 2007 commences with
reference to the >Namibian Constitution and closes with reference
to >conventions and recommendations of the International Labour
Organisation (>NLL 1 p.92).

As far as content is concerned, the preamble of the Labour Act, 2007
is essentially similar to the preamble of the Labour Act, 1992, with the
exception of the additional mention of the prohibition of forced labour in
the preamble of the new Act.

The preamble is constructed around two principal objectives: First, to
promote and maintain the welfare of the people; and second, to further
a policy of labour relations conducive to economic growth, stability and
productivity. These fundamental intertwined developmental goals need
to be constantly borne in mind by all stakeholders and role players in the
implementation of the Act.

The eleven directive clauses or ‘mission statements’ following on the
objectives indicate how the Act’s overall goals are to be achieved, each
either finding expression in specific chapters, parts or sections of the Act,
or generally permeating the entire statute.

There is no direct mention of the new emphasis on prevention of disputes
or, of the conciliation/arbitration approach in the new dispensation.
Presumably these are implied in different parts of the preamble and/or
are sufficiently catered for in the >long title of the Act.

Preservation of secrecy (sec.131) (U) — Confidential information
acquired in the course of performing a function in terms of the Labour Act
may not be disclosed unless the disclosure is —

- made with the consent of the person involved; or

- made with the consent of the Minister of Labour and Social Welfare who
must be satisfied that the information is of a general nature an in the
public interest; or

- authorized by the Act or any other law, or by a court order.
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A person who contravenes or fails to comply with this section is liable
on conviction to a maximum fine of N$10 000.00 and/or up to two years
imprisonment.

Prevention and Resolution of Disputes — >Disputes affecting the national
interest; >Conciliation of Disputes; >Arbitration of Disputes

Private arbitration — >Prevention and Resolution of Disputes

Public holidays (sec.22) (M) — An employer is not allowed require or
permit an employee to work on a public holiday except for the purpose of —

- urgent work;

- carrying on the business of a shop, hotel, boarding house or hostel that
lawfully operates on a public holiday;

- domestic service in a private house;

- health and social welfare care and residential facilities including
hospitals, hospices, orphanages and old age homes;

- work on a farm required to be done on that day;

- work in which continuous shifts are worked; or

- any activity approved by the Permanent Secretary upon application by
an employer if the employees involved agree.

Employers must observe the following rules with regard to public holidays:

1. If a public holiday falls on a day on which an employee would
ordinarily work, the employer must pay an employee who does not
work his/her ordinary remuneration for that day.

2. If an employee works on such a day, the employer must pay the
employee his/her ordinary daily remuneration plus that employee’s
basic hourly wage for each hour worked.

3. Alternatively, the parties can agree that the employee be paid his/
her ordinary daily remuneration plus one-half the employee’s basic
hourly wage for each hour worked on that day and be granted an
equal paid time off from work during the next working week.

4. An employee who works on a public holiday which falls on a day
other than the employee’s ordinary work day must be paid double
his/her hourly basic wage for each hour worked.

5.  An employee who does not work on a public holiday who fails to
report for work either on the day before a public holiday or the day
thereafter without a valid reason, is not entitled to his/her ordinary
daily remuneration for the public holiday.
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6. Where the majority of hours worked on a shift fall on a public holiday,
all the hours are deemed to have been worked on the public holiday
— where the majority of hours fall on an ordinary working day the
majority of hours are deemed to fall on the ordinary working day.

Discussion: In the past there has been uncertainty as to whether the
time off referred to in paragraph 3. above, must be paid time or not. The
argument being, that if so, it would mean that such an employee would
effectively be remunerated 274 times for the work performed on a public
holiday (172 times for the hours worked on that day plus another 1 times
for the hours off in the following week for having worked the previous
public holiday). However, the reference in section 37(1)(b) of the new Act
(>Payment on termination) to “... any paid time off that the employee
is entitled to in terms of sections 21(6) or 22(5) ...”, refers to paid time
off if choosing 17% pay rate for work on a Sunday or public holiday. The
two sections (22 and 37) read together, thus remove any ambiguity in
this regard and confirm that this payment option indeed amounts to a
remuneration rate of 2%z times ordinary pay. Choosing the option of double
pay without time off in the following week is, therefore, the less costly of
the two alternatives.

The specific reference to “... hotel, boarding house or hostel ...
in subsection 22. (2)(b) is problematical as many other types of
establishments and operations in the hospitality and tourism industries
which also need to render services on public holidays are thus excluded.
The situation requires an exemption or variation for such employers to be
able to operate legally on Sundays and public holidays.

Changes: The main change from the previous situation is the distinction
between ordinary daily remuneration to which an employee is entitled
for a public holiday irrespective of whether or not the employee worked
that day, and the additional basic hourly wage for each hour worked on a
public holiday to which an employee is entitled.
The provision which stipulates that an employee who works on a public
holiday which falls on a day other than the employee’s ordinary work day
must be paid double his/her hourly basic wage for each hour worked is
also new.

In the past, as in the case of overtime, employers had a problem to
calculate additional payments based on remuneration, since, for example,
it is difficult to determine precisely such allowance per hour.

Picket — >Definitions and Interpretation
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Q
R

Racially disadvantaged person — >Fundamental Rights and Protections;
>Prohibition of discrimination in employment

Rations — >Accommodation
Reduced hours — >Deductions and other acts concerning remuneration

Recognition agreement — >Recognition and Organisational Rights of
Registered trade Unions; >Recognition as exclusive bargaining agent of
employees

Recognition and Organisational Rights of Registered

Trade Unions (Chapter 6 Part C) — Sections 64 to 69, appearing
as entries A. to F. below, deal with recognition and organisational rights of
registered trade unions.

A. Recognition as exclusive bargaining agent of employees
(sec.64) (M) — Recognition results in an appropriate bargaining unit (>NLL
1 pp.63 & 130), being entitled to negotiate a collective agreement with the
employer on any matter of mutual interest as the exclusive bargaining agent
(>NLL 1 p.139) of the employees in the bargaining unit.

Requirements for recognition

A trade union which wants to be recognized as an exclusive bargaining
agent by an employer or employers’ organisation — giving it the sole right to
bargain on behalf of employees — is obliged to satisfy certain requirements.
It must:

- Be registered in accordance with the provisions of the Labour Act;

- represent the majority of employees in an appropriate bargaining
unit, i.e., category of employees and be able to prove it;

- request recognition by the employer in the prescribed form; and

- provide the Labour Commissioner with a copy of its application and
proof of service.
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Response to application

An employer must respond to a request for recognition within 30 days in
the prescribed form indicating that it recognises the union or that it refuses
to do so, either because it disputes the appropriateness of the proposed
bargaining unit, or it disagrees that the union represents the majority of
employees in that unit. If the employer refuses recognition for these reasons,
or does not respond within 30 days, the union may lodge notice of a dispute
with the Labour Commissioner whilst serving copies of the notice on the
employer.

Resolving recognition disputes

The Labour Commissioner will make arrangements for the appointment of
an arbitrator to resolve the dispute through arbitration. The arbitrator will
determine whether or not the union represents the majority of employees
and/or whether the bargaining unit is appropriate. In determining the latter
the arbitrator must take the organisational structure of the employer into
account and seek to promote orderly and effective collective bargaining
with a minimum of fragmentation of an employer’s organisational structure.
Once recognized, the union has a duty to represent the interests of all
employees in the bargaining unit, whether or not they are union members,
for the purpose of negotiations with the employer.

Withdrawal of recognition

When a trade union no longer represents the majority of employees in a
bargaining unit, the employer is required to give the union 3 months notice
to acquire a majority and withdraw recognition if it fails to do so. A party
to a dispute regarding withdrawal of recognition may refer it to the Labour
Commissioner for arbitration and any appropriate determination.

[See Regulation 11: Request for recognition of trade union as exclusive
bargaining agent; and Regulation 12: Notification to registered trade
union to acquire majority representation]

Discussion: Recognition in industrial relations is the formal process of
an employer contractually recognizing a registered trade union which
represents the majority of employees as an exclusive bargaining agent
upon application by the union. The ensuing recognition agreement is a
procedural collective agreement regulating the relations between the trade
union, union workplace representatives (shop stewards) and the employer.
Being of a contractual nature, the terms of the agreement are negotiated
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between the participating parties and careful attention needs to be paid to
the details thereof.

Besides the aspect of recognition itself, matters dealt with in a recognition
agreement can include definitions of key concepts including a definition of
“bargaining unit”, “constituency” and “management”; trade union access to
company premises; union dues; employer collection fees; number of shop
stewards (>‘workplace union representatives’) and shop steward elections,
-training, -leave, -facilities, -duties, -rights and -obligations; consultation
and negotiation policy and topics; disciplinary-, grievance-, retrenchment-
and dispute procedures; strikes; picketing; and withdrawal of recognition.
Other important human resources issues such as health and safety and
affirmative action policy, can also be incorporated into the recognition
agreement although that is less common. The policy consideration in this
regard being that if all or most of the above issues are properly agreed upon
by the parties, future disputes should be minimised.

Procedural collective agreements, although subject to negotiated
amendment, are usually semi-permanent in nature and remain in place for
as long as the parties so desire and maintain their representative status.

Notwithstanding the foregoing, the act of recognition per se, that is,
recognition of a registered trade union as exclusive bargaining agent by
an employer or employers’ organisation, need not necessarily be done in
terms of a detailed formal procedural agreement as has hitherto usually
been the case. Regulation 11(2) of the Labour General Regulations: Labour
Act, 2007 provides for recognition through completion of Form LC 11 of the
Regulations by an employer or employers’ organisation and submitting it
to the relevant union with a copy to the Labour Commissioner. Submission
of Form LC 11 is compulsory for recognition in terms of the Regulations,
but such recognition does not necessarily have to be accompanied by
an additional detailed procedural agreement as contemplated above,
although that would be preferable for the reasons mentioned.

Changes: The main modification in the new dispensation in as far as
recognition is concerned is the simplification of the procedure as provided
for in the Regulations and the provision that disputes are generally
dealt with by arbitration instead of by the Labour Court. The proviso on
withdrawal of recognition is also a new addition.

B. Trade union access to the premises of the employer
(sec.65) (U) — An authorised representative of a registered recognized
union may request permission to enter an employer’s premises during
working hours to recruit members or to perform any legitimate trade union
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function. It may also request permission to hold a meeting of members at
the premises outside working hours. In either case an employer may not
unreasonably refuse such a request.

A representative of a registered but not recognized union may request
permission to enter an employer’s premises outside working hours to
recruit members, to perform any legitimate trade union function or to hold a
meeting of members. Such permission should similarly not unreasonably
be withheld.

However, the employer may require the union representative to properly
identify himself as such, and to impose any reasonable conditions which
have to be met by the representative when entering the employer’s premises
taking into account the effective performance of the employer’s operations..

C. Deductions of trade union dues (sec.66) (M) — A trade union
which is recognised as an exclusive bargaining agent is entitled to have its
member’s union fees deducted from their wages by the employer and paid
over to it, if the employees have authorised the deductions in writing, or if a
provision in a collective agreement authorises such deductions. An employer
may also voluntarily, if requested to do so in writing by an employee, deduct
trade union fees due to any other registered union.

A provision in a collective agreement between an employer and a union
recognised as an exclusive bargaining agent to deduct union fees from all
members in the bargaining unit remains in force for 3 years. However, it may
be withdrawn earlier if a majority of employees affected by the provision in
the collective agreement vote in favour of having it invalidated in a ballot
conducted by the Labour Commissioner. The latter is obliged to conduct
a ballot if 25% of the employees affected by the provision in the collective
agreement request the Commissioner to do so.

Where Union fees are being deducted on the strength of a signed
authorisation by an employee, an employer must stop such deduction
within one calendar month of being notified by the employee to cancel the
authorisation.

An employer may retain a collection fee of 5% of the total monthly amount
deducted from employees and must pay the balance to the union within
seven days together with a statement reflecting the names of the employees,
the amounts deducted and the date thereof.

Changes: A significant change with regard to deduction of trade union
dues has been the introduction in this section of the slightly modified
agency shop (>NLL 1 p.60) provision whereby a clause in a collective
agreement between an employer and a union can compel an employee
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to allow the deduction of union dues from his/her remuneration regard-
less of whether or not he/she is a union member and has authorised such
a deduction. The provision seeks to oblige so-called ‘free-riders’ to pay
for the benefits they derive from a union’s collective bargaining with an
employer. The rationale being that free-riders benefit from improved con-
ditions of employment which a union has successfully negotiated with the
employer and, therefore, should contribute financially towards the union’s
costs.

A common form of an agency shop agreement is for the dues deducted
from non-union employees to be paid into some kind of employee benefit
fund such as an employee dependants study fund. Section 66 is silent on
this aspect. The section does also not indicate what happens after the de-
duction agreement lapses after three years. Presumably the union would
have the right to re-negotiate the agency shop agreement with the em-
ployer if it still has majority representation in the defined bargaining unit.

Agency shop is similar to, but not quite as far-reaching, as the better-
known closed shop (>NLL 1 p.63) scenario in which all employees cov-
ered by a recognition agreement between an employer and a union are
obliged to be members of that union; and new recruits must first sign up
with the relevant union before they may be appointed by the employer.
Closed shop is not applicable here and, also, although agency shop ar-
rangements have been part of modern labour relations dispensations in
some countries, the concept is new in Namibia.

D. Workplace union representatives (sec.67) (M) — A workplace
union representative (also known as a shop steward (>NLL 1 p.114) in
common parlance), is an elected union member from amongst employees
who holds office for two years and may stand for re-election. The employer
is required to provide reasonable facilities for such elections.

At any workplace employees who are members of a registered trade
union have the right to elect from amongst themselves —

- 1 workplace union representative, if there are from 5 to 25 members;

- 2 representatives, if there are from 26 to 50 members;

- 3 representatives, if there are from 51 to 100 members

- 4 representatives, if there are more than 100 members

- an additional representative for every additional 100 members on
top of the first 100 members.
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Workplace union representatives have the following functions:

. To make representations to the employer regarding any matter
relating to terms and conditions of employment of their fellow
members, and any >redundancy related dismissal of employees.

. To represent fellow members in disciplinary proceedings.

. To perform any other function that may be provided for in a collective
agreement.

The employer must grant workplace representatives reasonable paid time
off during working hours in order to perform their legitimate functions as
well as reasonable leave of absence to attend union meetings or training
courses, for which payment lies in the employer’s discretion.

[See Regulation 13: Election of workplace union representatives]

Changes: The only material change from the former position is that sec-
tion 67 allows one more workplace union representative if there are more
than 100 union members than had previously been the case.

E. Organisational rights in collective agreements (sec.68) (U)
— Employers or registered employers’ organisations and registered trade
unions are at liberty to conclude collective agreements which extend or give
better effect to the rights of a registered trade union than provided for in the
Act.

F. Disputes concerning certain provisions of this Chapter
(sec.69) (N) — Disputes relating to Chapter 6 Part A (Trade Unions and
Employer’s Organisations); Part B (Registration of Trade Unions and
Employers’ Organisations); and Part C (Recognition and Organisational
Rights of Registered Trade Unions) can be referred to the Labour
Commissioner for conciliation, failure of which the matter is dealt with by
recourse to arbitration. Disputes concerning recognition of a registered
union are referred directly to arbitration.

Records andreturns (sec.130) (U) - Interms of this section employers
are obliged to keep record for at least 5 years of each employee’s —
(@) name, sex, age and occupation;
(b) date of commencement of employment;
(c) date of termination of contract of employment and the reason
therefore;
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(d) remuneration payable;

(e) actual remuneration paid;

(f) all periods of absence including annual leave, sick leave and
maternity leave; and

(g) any other information that may be required by the Permanent
Secretary.

These records must be kept for 5 years after the termination of employment
for whatever reason, and must be made available to the Permanent
Secretary upon request.

A person who contravenes or fails to comply with this section is liable
on conviction to a maximum fine of N$10 000.00 and/or up to two years
imprisonment.

[See Regulation 25: Records and returns]

Registration of Trade Unions and Employers’
Organisations (Chapter 6 Part B) - Sections 57 to 63, appearing

as entries A. to G. below, deal with the registration of trade unions and
employers’ organisations.

Discussion: The term registration in the present context refers to the
act of formally recording the particulars of an organisation and legitimis-
ing it for the purpose of, inter alia, ensuring that it fulfils certain minimum
requirements and operates in an orderly, lawful manner. Registration also
bestows certain legal rights and protections on an organisation and its
members and ensures the keeping of important data.

A. Requirements for registration (sec.57) (U) — A trade union or
employers’ organisation that has adopted a constitution in accordance with
the requirements of section 53 of the Labour Act, (>Constitutions of trade
union or employers’ organisation) may apply to the Labour Commissioner
for registration in the prescribed form. The application must be accompanied
by three copies of its constitution each certified by the chairperson and
secretary. The Labour Commissioner, who may require further particulars,
must consider the application and register the applicant if it meets the
requirements of section 53. Should registration be refused, the Commissioner
must give written notice to that effect stating the reason for the refusal. The
Minister may expand the requirements for registration by regulation
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[See Regulation 8: Registration of trade union or employers’
association]

B. Effect of registration of trade union or employers’
organisation (sec.58) (U) — Registration bestows the legal status of a
juristic person (>NLL 1 p.144) upon the relevant trade union or employer’s
organisation. A member, office bearer, or official of such a body is not
personally accountable for any liability or obligation incurred in good faith by
the organisation merely because of being a member, office bearer or official.

C. Rights ofregistered trade unions andregistered employers’
organisations (sec.59) (U) — A registered trade union has the right to:

(ix)

Initiate a case and represent its members in proceedings in terms
of the Labour Act;

access an employers premises subject to reasonable conditions;
have union fees deducted on its behalf;

form federations with other unions;

affiliate to and participate in federations;

affiliate to and participate in international workers organisations;
make contributions to and receive funds from such organisations;
if an exclusive bargaining agent, to negotiate and enter into a
collective agreement with an employer or employers’ organisation;
and

report disputes to the Labour Commissioner.

A registered employers’ organisation has the right to:

(i)

(if)
(iii)
(iv)

(v)

Initiate a case and represent its members in proceedings in
terms of the Labour Act;

form federations with other employers’ organisations

affiliate to and participate in federations;

affiliate to and participate in international employers’ organisations;
and

make contributions to and receive funds from such organisations.

Discussion on Collective Bargaining: Item (viii) above refers to the
right of a registered trade union, if it is an exclusive bargaining agent,

to negotiate and enter into a collective agreement with an employer or
an employers’ organisation. Such negotiations are usually referred to
as collective bargaining (>NLL 1 pp.64 to 69). Although the Labour Act,
2007 contains no separate section dealing with collective bargaining as
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such, the concept is fundamental to its purpose and spirit and is also
prominently mentioned in the statute’s >Preamble.

For this reason, and because of the major importance of free and orderly
collective bargaining to our country’s economic growth and stability, this
box goes into more detail than usual in explaining the topic.

Nature and origin of CB

Of all the different components jointly comprising industrial relations,
the concept of collective bargaining is probably the most basic. Not
only does collective bargaining represent the corner-stone institution of
modern IR systems, it also embodies certain core values, primary norms
and dynamics essential to society in general. Without these, conducive
management-union relations, as we know them today, would be virtually
unthinkable.

Collective bargaining essentially refers to the procedure in which
employer and employee representatives meet formally on an equal footing,
to negotiate in good faith with the aim of reaching a mutually acceptable
agreement on employment-related matters. Joint implementation and
administration of what has been collectively agreed upon is usually also
regarded as part of institutionalised collective bargaining The latter
can entail either substantive issues, such as wages and conditions of
employment, or procedural matters, such as union recognition and
discipline.

The term ‘collective bargaining’ was first coined by the prominent British
industrial relations pioneer couple, Beatrice and Sidney Webb, in the late
nineteen-hundreds. Whilst initially regarded as a tool best suited for the
attainment of socialist objectives, it soon became apparent that this had
been a somewhat erroneous inference. Bona fide collective bargaining
has proven over the years to be much more appropriate to the conditions
of constitutional democracy, complemented by the flexible framework of
a market economy.

The ILO and CB

As the global custodian of the workplace and its stakeholders, the
International Labour Organisation has always had a particular interest in
institutionalised collective bargaining. Together with the parallel concept
‘freedom of association’, collective bargaining has been hotly debated at
the Organisation’s various forums throughout the years, and has been
the subject of numerous, sometimes controversial, reports and other
publications.
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The main point of departure for the ILO in this regard is the Declaration
of Philadelphia, 1944 (>NLL 1 p.7) which supplemented important aspects
of the Organisation’s 1919 Constitution. Article Ill(e) of the Declaration
proclaims the ILO’s commitment to promote “...the effective recognition
of the right of collective bargaining, the cooperation of management and
labour in the continuous improvement of productive efficiency, and the
collaboration of workers and employers in the preparation and application
of social and economic measures.”

It is significant that both the ILO Constitution and the Declaration of
Philadelphia were inspired subsequent to world shattering events which
had gravely threatened the existence of civil society. The former emerged
as Part XIII of the post-World War | Treaty of Versailles, and the latter
was drafted in the closing phases of World War Il. Both texts reaffirm the
basic truth that equitable socio-economic advancement is essential to the
preservation of peace and prosperity amongst the world’s nations. And
as seen above, institutionalised collective bargaining is accorded a key
role towards this objective.

Principal instruments

The principles enunciated in the aforementioned documents are
automatically applicable to all ILO member states, whilst also forming
the point of departure for the international labour standards enshrined in
numerous Conventions and Recommendations. Chief amongst those of
relevance to collective bargaining are the Freedom of Association and
Protection of the Right to Organise Convention (C. 87 of 1948); and the
Right to Organise and Collective Bargaining Convention (C. 98 of 1949).

The two Conventions, (each formally ratified by Namibia) belong to the
most notable protocols ever passed by the ILO. Although work-place
related, they give expression to fundamental human rights tenets, the
furtherance of which are indispensable for the preservation of pluralist
democracy. And although primarily directed at the promotion of workers’
interests and trade unionism, the same protection and rights automatically
apply also to any other type of associations, including business enterprises
and employers’ organisations.

The Right to Organise and Collective Bargaining Convention puts
emphasis on two essential elements: Ratifying governments are required
to put measures in place which promote the development and utilization of
collective bargaining machinery; and secondly, such collective bargaining
shall be of a voluntary nature. The latter aspect implies the full autonomy
of the negotiating parties.

Other important ILO instruments concerning collective bargaining

108




Namibian Labour Lexicon Vol. 2 (Revised Edition) The Labour Act, 2007

are the Collective Agreements Recommendation (R. 91 of 1951);
the Voluntary Conciliation and Arbitration Recommendation (R. 92 of
1951); and the Collective Bargaining Convention (C. 154 of 1981). The
instruments incorporate guidelines on wage negotiation procedures, the
formulation, interpretation and implementation of collective agreements,
the establishment and functioning of voluntary dispute resolving
mechanisms, and various other matters applicable to the promotion of
free and voluntary collective bargaining.

National law

Collective bargaining in most countries is governed by strict rules and
formalities, some of which may be prescribed by law, others which have
become prevalent through custom and precedent. The actual process
of collective bargaining is, in addition, influenced by various situational
factors which more specifically determine its general character, the
path and pattern of negotiations, and the final outcome. In Namibia, the
statutory framework and basic rules, either explicit or implied, are mainly
contained in Chapter 6 of the Labour Act, 2007.

Criteria and Guidelines for CB

Probably the most basic requirement, which permeates all other facets,
is that both parties must be honestly intent to find a fair and reasonable
solution to the problem at hand. All their efforts and actions must be
aimed at eventually arriving at a mutually acceptable settlement of the
item under discussion. This, in essence, is largely what is meant by the
simple phrase ‘good faith bargaining’. If such honest intent is lacking, and
either of, or both, the parties approach the bargaining table with a view to
wreck the talks, to assume a rigid ‘take it or leave it’, posture, or to employ
any of a variety of deceitful tactics, then obviously good faith is lacking
and negotiations are sure to fail.

Assuming that both parties are desirous of reaching a reasonable
settlement (which, fortunately, in practice is the case more often than not),
then there are a number of basic guidelines which ought to be followed to
expedite the bargaining process.

First and foremost, each party should prepare thoroughly for the task
ahead. That would mean obtaining data about relevant macro economic
indices such as remuneration levels in comparable sectors; standard of
living; labour market availability in the job categories concerned; inflation
rates (past, current and projected); interest rates; and other national
economic indicators predicting prospects for business growth, stagnation
or decline.
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Parallel to researching external data, a thorough analysis needs to
be made of internal company related economic, financial and human
resources policies and parameters.

Has business been satisfactory or slow, and what are the expectations
for the months ahead? What were the company’s financial statements
like for the previous year and what did the auditors have to say? Are
there any anomalies in the general wage structure or remuneration of
certain individuals? Are remuneration levels market-related, to what
extent have they been affected by the cost of living and to what degree
has that been offset by other benefits? What is the unit cost of labour, and
are there prospects of improving productivity in order to raise both profits
and standards of living?

This and other information would enable both parties to obtain clear
insight into company performance and employee needs, and to make
rational yet equitable salary/wage decisions in readiness for the impending
negotiations.

Mandate levels

A mandate comprising both a preferred incremental level and a final
upper level ceiling (on the part of the employer); and both a preferred
increment and a final lower floor level (on the side of the union), should
then be obtained by the two parties, from their principals/constituency
respectively.

The preferred level of the employer should represent fair and reasonable
increments under existing circumstances. This would constitute a fine
balance between divergent factors and competing interests which have
to be sensibly reconciled with each other.

The employer’s upper level would represent the ceiling at which the
balance starts to become unstuck if exceeded. Wage hikes beyond such
a limit would jeopardise the viability of the undertaking, and hence could
be disastrous for the company, shareholders and employment security.

During the ensuing collective bargaining the company would, therefore,
endeavour its utmost to steer negotiations towards acceptance of its
preferred level, proceeding beyond that point to the final upper limit only
as a last resort.

By contrast, the union would strive to attain its preferred level but
would usually be negotiable until its floor level has been reached. Any
concessions beyond that point would have to be supported by a fresh
mandate from its members.

Ideally, the upper and lower acceptable levels of the employer and trade
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union, respectively, would have an overlap, and a mutually acceptable
outcome to the negotiations can then be arrived at somewhere along the
range of the overlap.

Practical preparations for CB

Another aspect of getting ready for collective bargaining concerns
matters such as the composition and role-allocation of the negotiating
team, timing, location, facilities, seating arrangements and so forth.
There should generally not be more than four, maximally six persons, on
each side with roles such as chief spokesperson, keeper of minutes, and
specialist advisors (finance, human resources) determined beforehand.
The CEO would usually not be directly involved. On the employees side
there would normally be one sometimes two, union officials and from two
to four workplace union representatives (shop stewards).

The negotiations should preferably be scheduled several weeks after
the close of the financial year (availability of audited statements) and at
least one month before the annual wage increments are due - sufficient
days, and hours per session, should be set aside beforehand in mutual
consultation with the union. The venue must be easily accessible to all
parties (management, union and shop stewards), have good seating
arrangements in a comfortable room, be safe from outside disturbances,
and should possess facilities such as a caucus room, photocopy machine,
telephone/fax and a kitchenette for refreshments. Physically inadequate
settings engender stress and enhance tensions, no matter how well the
parties may have prepared otherwise.

Negotiations
When the day arrives for talks to commence, it is advisable that each

team meets separately some time beforehand to update themselves on
issues and strategy. Modes of address should be polite and friendly but
respectful and formal: excessive familiarity is to be avoided.

Speech and body-language should be sincere and relaxed: no theatrical
posturing or raising of voice, regardless of what the other party may say
or do. Participants must remain self-restrained and rational and not try
to score cheap points at somebody else’s expense causing them to
loose face. Keeping the atmosphere positive right from the start ensures
meaningful exchange of views and concerns.

If an unexpected problem suddenly emerges, or talks become strained
and emotional, a call for an adjournment is indicated. Both sides should
allow temperatures to cool down; exercise some creative diplomacy, and
come up with plausible compromise solutions to the problem.
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Opening statements by the chief negotiators on both sides are followed
by consensus on the agenda and administrative affairs. Thereafter, the
party which initiated the negotiations (usually the union) will present and
motivate its case first.

Having obtained clarification on any ambiguities or vague aspects in the
union presentation, management would usually withdraw to the caucus
room at this stage to study the union’s position and prepare a detailed
response to each matter raised. The union would normally similarly excuse
itself to caucus once management has responded, and the negotiations
would continue in this fashion until agreement has been reached on all
the items

Bargaining phases
Conventional collective bargaining is seldom concluded in one day, it
usually follows a set pattern covering three sessions or more:

First, the opening phase — involving exchange of essential background
information, detailed motivation and tabling of initial demand and counter
offer positions.

Second, the actual bargaining phase — mostly involving an almost
ritualistic give and take paradigm during which the parties slowly edge
closer to one another (but occasionally involving a more creative
exploratory exercise in which parties seek to accommodate each other in
important areas).

Third, the closing phase — the frequently tense finale when parties
struggle desperately to bridge the remaining gap: each trying to gain a
last bit of advantage, before the deal is finally clinched and signed.

Depending on the level of trust developed between employer and
employees/union; sincerity of negotiators; and reasonableness of the
mandates, negotiations can, however, be concluded more expeditiously.
It is a goal worth pursuing. Apart from the time saved, such negotiating
outcomes are less prone to implementation hiccups. They are symptomatic
of maturity which is usually also perceivable in other spheres of the
employment relationship.

Lastly, there is a slowly growing trend for collective bargaining to be
aimed at a two or even three year substantive agreement. That is quite
common in industrialised nations such as in Europe and the United States.

Thisapproachtoo, is worthwhile, butalso depends much on the qualitative
nature of the employment relationship. An added impediment is the often
rather volatile nature of economic determinants in a developing country
such as hours. This can make accurate long-term forecasting difficult;
which imparts an element of risk to entering into long-term contractual
commitments.
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D. Obligations of registered trade unions and registered
employers’ organisations (sec.60) (U) — A registered trade union
as well as a registered employers’ organisation is obligated to —

(i) maintain a prescribed register of members;

(i) keep proper books of account;

(iii) prepare a statement of income and expenditure and a financial
balance sheet at the end of each financial year;

(iv) cause its books of account to be audited and a report to be prepared
annually by a public accountant and auditor;

(v) make the statement ofincome and expenditure, the financial balance
sheet and the audit report available to its members, and submit an
annual return to the Labour Commissioner, within 6 months after
the end of its financial year; and

(vi) submit the statement of income and expenditure, the financial
balance sheet and the audit report to a meeting of members in
accordance with its constitution.

[See Regulation 9: Register maintained by registered trade unions or
registered employers’ organisation; and Regulation 10: Annual return
of registered trade union or employers’ organisation]

E. Failure to comply with obligations under Part B (sec.67)
(U) In a situation where the Labour Commissioner has reason to believe
that a registered trade union or employers’ organisation is not complying
with its obligations under sec.60, he/she must notify that body in writing and
give it opportunity to respond.

After considering any representations received, the Commissioner may
issue a compliance order to rectify the shortcoming/s. Failure to comply
with a compliance order may result in the Labour Commissioner cancelling
registration, or applying to the Labour Court for an order to compel the trade
union or employers’ organisation to comply, which may include an order
suspending its registration pending compliance.

F. Failure to comply with constitution or election requirements
(sec.62) (U) — If a registered trade union or employers’ organisation is not
complying with any provision of its constitution the Labour Commissioner,
or a member of that body may apply to the Labour Court for an order to
compel it to comply, or to cancel its registration, or for such further relief as
the Court may deem necessary.

If a violation or material irregularity occurs in connection with an official
election, the Labour Commissioner or a member of that trade union or
employers’ organisation may apply to the Labour Court for an order -
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- declaring the election null and void;

- directing the holding of a further election as specified,;

- providing for interim arrangements; or

- for such further relief as the Court may deem necessary.

G. Appeals from decision of Labour Commissioner (sec.63)
(U) — Any party who is dissatisfied with a decision taken by the Labour
Commissioner under Part B may appeal to the Labour Court.

Reduced hours — >Deductions and other acts concerning remuneration

Redundancy - >Termination of Employment >Dismissal arising from
collective termination or redundancy

Regulations (sec.135) (M) — The Minister of Labour and Social
Welfare is authorised to make regulations, after consulting the Labour
Advisory Council, on any matter required or permitted to be prescribed by
the Labour Act, or that may be required in order to achieve the objects of
the Act. Without limiting the powers of the Minister in this regard, the section
specifically mentions 46 crucial health, safety and welfare related matters
in respect of which the Minister may make regulations. These entail any
aspect relating to the —

a) measures to be taken to secure the safety and the preservation of
the health and welfare of employees at work, including sanitation,
ventilation and lighting in, on or about premises where machinery
is used or building, excavation or any other work is performed by
employees;

b) duties of occupiers of such premises, users of machinery, builders,
excavators and employers and employees in connection therewith;

c) accommodation facilities and conveniences to be provided on such
premises by occupiers for employees while they are working, resting
or eating therein;

d) clothing, safety devices and protective articles to be provided by em-
ployers, builders, excavators occupiers of premises and users of ma-
chinery for employees who handle specified articles in the course of
their work or who are employed in specified activities under specified
conditions;
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first-aid equipment to be provided by occupiers of premises, users of
machinery, builders and excavators, and the employment of persons
who hold specified qualifications in first-aid, and the provision of am-
bulances and other health care facilities;

steps to be taken by the owners of premises used or intended for use
as factories or places where machinery is used, or by occupiers of
such premises or by users of machinery in connection with the struc-
ture of such buildings or otherwise in order to prevent or extinguish
fires, and to ensure the safety, in the event of fire, of persons in such
buildings;

medical examination of persons in relation to occupational health;

conditions of work of employees in, on or about any premises where
in the opinion of the Minister concerned special provision is neces-
sary to safeguard the physical, moral or social welfare of such em-
ployees;

returns, statistics, information and reports which shall be furnished in
relation to premises, machinery, building work, excavation work, and
employees, and the times at which, the manner in which, and the per-
sons by whom such returns, statistics, information and reports shall
be furnished, and the records which shall be kept;

conditions governing the erection, installation, working and use of
any machinery and the duties, responsibilities and qualifications of
the user or person in charge of or erecting, such machinery;

reporting of accidents, the submission of notices of dangerous occur-
rences and occupational diseases, the manner of holding inquiries in
connection therewith and the procedure to be followed at such inquir-
ies;

conditions governing the construction, erection, alteration or taking
down of scaffolding or cranes;

conditions governing building work and excavation work, including
the steps to be taken in connection with timbering, underpinning and
shoring up;
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precautions to be taken by builders or employees to prevent persons
being injured by falling articles;

lighting of building work and the safeguards to be used in connection
with electrical equipment;

stacking of material on or near the site;

necessary qualifications of a crane driver or hoisting appliance op-
erator;

provision of equipment and the precautions necessary where per-
sons employed on building or excavation work are in risk of drowning;

safety, health, hygiene, sanitation and welfare of persons employed
in or about mines, including sea-bed operations, and generally of per-
sons, property and public traffic;

grant, cancellation and suspension of certificates of competency to
employees in certain industries in respect of operations to be per-
formed by them;

submission of notices of commencement and cessation of any opera-
tions;

submission of notices of appointment of employees in industries to
which the provisions of paragraph t) applies;

functions of officers acting in the administration of this Act;

making and keeping of plans of any premises relating to health and
safety measures in, on or about such premises and the depositing of
copies thereof in such office as may be specified in such regulations;

protection and preservation of the surface of land and of buildings,
roads, railways and other structures and enclosures on or above the
surface of the land, and the conditions under which any such build-
ings, roads, railways, structures and enclosures may be undermined
or excavated;

prohibition or restrictions in relation to the making or use of roads or
railways or other travelling ways over, or the erection or use of build-
ings or other structures over areas which have been undermined or
excavated,
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making safe of undermined ground and of dangerous slimes and tail-
ing dams, dams, waste dumps, ash dumps, shafts, holes, trenches
or excavations of whatever nature made in the course of prospecting
or mining operations, posing a risk to safety and health, the imposi-
tion of monetary and other obligations in connection with such safe-
making on persons who are or were responsible for the undermining
of such ground or the making of such slimes and tailing dams, dams,
waste dumps, ash dumps, shafts, holes, trenches or excavations or
for the dangerous condition thereof, who will benefit from such safe-
making;

assumption by the State of responsibility or co-responsibility for such
safe-making as mentioned in paragraph (aa) in particular cases;

conditions upon which machinery may be erected or used;

generation, transformation, transmission, distribution and use of elec-
tricity;

prevention of outbreak of fire and precautions to be taken against
heat, dust, noise and vibration in, on or about any premises or in con-
nection with any operations;

precautions to be taken against irruption or inrush of water or other
liquid matter into workings;

transport, handling, storage and application of explosives in connec-
tion with any operations and the mixing of substances to make explo-
sives in any working place which are not contrary to the provisions of
any other law;

conveyance of persons and materials;

movement of vehicles;

fees to be payable by persons applying for any other certificates
mentioned in paragraph (t) or on their admission to an examination
for any such certificate;

particulars of workers in safety and health management;

provision of disaster management and rescue services;
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am) prevention and combating of pollution of the air, water, land or sea
which arises or may possibly arise in the course of any operations
involved in any works or after such operations have ceased, and the
imposition of monetary and other obligations;

an) conservation, rehabilitation and safe-making of land disturbed by any
operations;

ao) disposal of waste rock, its stabilization, prevention of run off of any
reclamation;

ap) fees which shall be payable for any inspection under these regula-
tions;

aq) regulation or prohibition of noise and vibration generated in the work-
place;

ar) manufacture, storage, transport and labelling of chemicals and other
hazardous substances;

as) registration or licensing of industries specified in such regulations for
purposes of securing the health and safety of employees employed
in such industries; and

at)  rules for the conduct of conciliation and arbitration in terms of this Act.

Section 135 permits different regulations to be framed by the Minister in
respect of different industries and different employees employed by them.
Such regulations may also prescribe penalties for the contravention of a
regulation. A person who contravenes or fails to comply with a regulation is
liable on conviction to a maximum fine of N$20 000.00 and/or up to 4 years
imprisonment.

Discussion: The previous Labour Act, 1992 had a similar provision
and in terms of it Regulations relating to health and safety matters were
promulgated in 1997. In terms of item 2(2) of the >Transitional Provisions
of the Labour Act, 2007 any regulation promulgated in terms of the Labour
Act, 1992 or the 2004 Act, remains in force as if it had been promulgated
under the Labour Act, 2007 as from the effective date (date on which the
regulations came into operation). This also applies to the 1997 health and
safety Regulations which remain in force.

118



Namibian Labour Lexicon Vol. 2 (Revised Edition) The Labour Act, 2007

The Minister has also made additional regulations under section 135
of the Labour Act, 2007, relating to general labour matters and also
regulations containing rules relating to the conduct of conciliation and
arbitration before the Labour Commissioner.

It is vital that employers obtain copies of the all the above regulations
since they contain numerous legal prescriptions and have a direct impact
on the day to day running of the human resources function of their
enterprises.

Regulations Relating to the Health and Safety of Employees, 1997
The Regulations Relating to the Health and Safety of Employees at Work
appearing in Government Notice No.156 of 1997 (Government Gazette
No. 1617 of 1 August 1997), made by the President under section 101.
of the Labour Act, 1992, replaced the former Factories, Machinery and
Building Work Ordinance, 1952, and came into operation on 31 July 1997.
The Regulations have not been repealed and pertain to all employers and
all employees in Namibia, irrespective of economic sector, size of the
enterprise or type of employment contract. The Regulations are divided
into the following Chapters, Parts and Divisions:

Chap.1. - Rights and Duties of Employers
Chap.2. -  Administration

Chap.3. -  Welfare and Facilities at Workplaces
Chap.4. -  Safety of Machinery

Part | General Safety of Machinery

Part Il Safety of Machinery
A. Elevators
B. Escalators
Hazardous Substance
Physical Hazards and General Provisions
Physical Hazards
General Provisions
Protective Equipment
Medical Examinations and Emergency Arrangements
Medical Surveillance
First Aid and Emergency Arrangements
Construction and Safety

Chap.5.
Chap.6.

Iow>l

Chap.7.

w >

Chap.8.
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Chap.9. - Electric Safety
A. Electrical Machinery
B. Maintenance
C. Installation

Whilst the Ministry responsible for labour, through its Labour Inspectorate,
is the main implementing agency of the Regulations, other Ministries
have also been assigned responsibility for certain provisions indicated in
a Schedule to the Proclamation.

Following hereinafter is a concise overview of some of the most
important aspects in as far as they involve the responsibilities and duties
of employers and employees with regard to health and safety at the
workplace.

A. General Duty of Employers in Terms of the Act

To take all such steps as prescribed by the Regulations in order to secure
the safety, health and welfare at work of all employees and as far as
practicable to ensure also that other persons are not exposed to hazards.

B. General Duties of Employees in Terms of the Act

To take reasonable care for the health and safety of him/herself and of
other persons (e.g. colleagues and customers) and to co-operate with the
employer in the maintenance of occupational health and safety standards.

C. General Duties of Employers in Terms of the Regulations

- ldentify, eliminate or reduce hazards

- Provide personal protective equipment

- Provide health and safety training to employees

- Ensure sub-contractor compliance with Regulations

- Supply and maintain safety equipment, facilities and protective clothing free
of charge

- Ensure that employees use such equipment

- Prepare and review a written health and safety policy and programme.

D. Functions and Duties of other Role-players (Act and Regulations)

- The chief executive must ensure that the enterprise complies with the
Regulations.

- All work must be performed under a supervisor who is competent in health
and safety matters applicable to the tasks.

- Depending on factors such as size of workforce and safety risk, a safety
officer is to be appointed to monitor compliance with policy, Act and
Regulations.
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If ten or more employees so request then a workplace safety representative
shall be elected by them to assist with health and safety matters.
Similarly, if requested, the employer shall establish a workplace
safety committee comprising an enterprise representative, the elected
representative, and any other relevant person to advise on health and
safety matters.

Labour General Regulations, 2008

The Labour General Regulations: Labour Act, 2007 (Act No. 11 of 2007)
appearing in Government Notice No.261 of 2008 (Government Gazette
No. 4151 of 31 October 2008), made by the Minister of Labour and
Social Welfare under section 135. of the Labour Act, 2007, came into
operation on 1 November 2008. The Regulations pertain to all employers
and all employees in Namibia, irrespective of economic sector, size of
the enterprise or type of employment contract. The 28 Regulations and
three accompanying Annexures are arranged as follows (each has an
indication to which section of the Act it refers):

N —

NOoO Ok

© ©

10.

11.

12.

13.
14.

lics

Definitions

Portion of basic wage that must be paid in-kind and calculation of the
value of in-kind payments [sec.8]

Written statement of particulars of monetary remuneration [sec.11]
Exemption from wage order [sec.14]

Compassionate leave [sec.25]

Election of health and safety representatives [sec.43]

Change in constitution of registered trade union or registered
employers’ organisation [sec.54]

Registration of trade union or employers’ organisation [sec.57]
Register maintained by registered trade union or registered employers’
organisation [sec.60]

Annual return of registered trade union or employers’ organisation
[sec.60]

Request for recognition of registered trade union as exclusive
bargaining agent [sec.64]

Notification to registered trade union to acquire majority representation
[sec.64]

Election of workplace union representatives [sec.67]

Request to extend collective agreement to non-parties to the
agreement [sec.71]

Application for exemption from extension of a collective agreement
[sec.72]
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18.
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21.
22.
23.
24.
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27.
28.
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Notice of commencement of strike or lockout [sec.74]
Appointment of conciliators and arbitrators [secs.82 & 85]
Referral of dispute to conciliation [sec.82]

Application to reverse decision of conciliator [sec.83]
Referral of dispute to arbitration [sec.86]

Request for representation at conciliation or arbitration [secs82&86]
Application to enforce arbitration award [sec.90]

Order to appear before a labour inspector [sec.125]
Compliance order[sec.126]

Records and returns [sec.130]

Application for exemption or variation [sec.139]

Proof of service of documents [secs.82 & 86]
Commencement of regulations

ANNEXURE 1  Particulars of monetary payments (Particulars to be

indicated on envelope or statement when remuneration
is paid to an employee)

ANNEXURE 2 Forms 1- 36 (Forms prescribed by, and to be used in

conjunction with, different regulations)

ANNEXURE 3 Records and returns by employers (Records to be kept

by employers at an address in Namibia)

FORMS (Regulations)

LM 1  Application for exemption from wage order

LM 2 Exemption from wage order

LS 3 Application for compassionate leave

LC 4 Application for change in constitution of trade union or employers’

organisation

LC 5 Certificate of approval of changes to constitution
LC 6 Application for registration of trade union or employers’

organisation

LC 7 Certificate of registration as trade union or employers’ organisation
LC 8 Register of members of trade union or employers’ organisation
LC9 Annualreturn of registered trade union or employers’ organisation
LC 10 Request for recognition as exclusive bargaining unit

LC 11 Notice of recognition or refusal of recognition by employer or

employers’ organisation

LC 12 Referralofdispute concerningrecognitiontoLabour Commissioner
LC 13 Notice to trade union to acquire majority representation
LM 14 Request for extension of collective agreement
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LM 15 Invitation for objections to extension of collective agreement

LM 16 Declaration of extension of collective agreement

LM 17 Application for exemption from extended collective agreement

LM 18 Exemption from extended collective agreement

LC 19 Notice of industrial action

LM 20 Certificate of appointment as conciliator or arbitrator

LC 21 Referral of dispute to conciliation or arbitration

LC 22 Designation of conciliator

LC 23 Notice of conciliation meeting

LC 24 Certificate of resolved dispute

LC 25 Certificate of unresolved dispute

LC 26 Application to reverse conciliator’s decision

LC 27 Designation or arbitrator

LC 28 Notice or arbitration hearing

LC 29 Request for representation at conciliation or arbitration in terms of
section 82(13) or 86(13)

LS 30 Application to labour inspector to enforce arbitration award

LS 31 Order to appear before labour inspector

LS 32 Compliance order of labour inspector

LP 33 Forminwhichinformation is submitted to the Permanent Secretary

LM 34 Application for exemption or variation from Chapter 3

LM 35 Declaration of exemption or variation from Chapter 3

LG 36 Proof of service of documents

Rules Relating to the Conduct of Conciliation and Arbitration before
the Labour Commissioner, 2008

The Rules Relating to the Conduct of Conciliation and Arbitration before
the Labour Commissioner, 2008: Labour Act, 2007 (Act No. 11 of 2007)
appearing in Government Notice No.262 of 2008 (Government Gazette
No. 4151 of 31 October 2008), made by the Minister of Labour and Social
Welfare under section 135. of the Labour Act, 2007, came into operation on
1 November 2008.

The Rules essentially replace the Rules of the District Labour Court
which are repealed by Rule 38 in view of arbitration before the Labour
Commissioner having replaced the previous District Labour Court System.
The 39 Rules are dividedinto seven Parts and are complemented by 15
prescribed forms linked to the rules.
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PART 1
1.

PART 2

SO0 NOGOh WD

PART 3
11.
12.
S8

PART 4
14.
jliss
16.
17.
18.
1

20.
21.
22.
23.

PART 5

24.
25.
26.
27.

PRELIMINARY
Definitions and interpretations

SERVING AND FILING DOCUMENTS
Contact details of Offices

Office hours

Calculation if time periods

Signing of documents

Service of documents

Proof of service of documents

Filing of documents with Labour Commissioner
Service by registered post

Condonation for late delivery of documents

CONCILIATION OF DISPUTES

Referral of dispute to conciliation

Notice of conciliation

Confidentiality of conciliation proceedings

ARBITRATION OF DISPUTES

Referral of dispute to arbitration

Notice of arbitration

Consolidation of disputes to arbitration
Referral of class disputes to arbitration
Conduct of arbitration proceedings

Effect of complaint lodged with Labour court upon pending
arbitration

Arbitrator must attempt to conciliate dispute
Arbitration award

Enforcement of arbitration award

Appeals to, and reviews by, the Labour Court

PROVISIONS THAT APPLY TO CONCILIATION AND
ARBITRATION

Venue for conciliation or arbitration

Representation of parties

Disclosure of documents

Failure to attend conciliation or arbitration proceedings

124




Namibian Labour Lexicon Vol. 2 (Revised Edition) The Labour Act, 2007

PART 6
28.
28,
30.
Siin
32.

PART 7
33.
34.
35.
36.
37.
38.
39.

LC 12

LC 21
LC 23
LC 28
LC 29

LS 30
LG 36
LC 37
LC 38
LC 39
LC 40
LC 41
LC 42
LC 43
LC 44

APPLICATIONS

Manner in which applications may be brought
Postponement of arbitration hearing

Joining of parties to, and dismissal of parties from proceedings
Correction of citation of a party

Variations or rescission of arbitration awards or rulings

GENERAL

Condonation for failure to comply with rules
Recording of arbitration proceedings

Issuing of summons

Payment of witness fees

Costs

Repeal of rules of District Labour Courts and savings
Commencement of rules

FORMS (Rules)

Referral of dispute concerning recognition to Labour
Commissioner

Referral of dispute to conciliation or arbitration

Notice of conciliation meeting

Notice of arbitration hearing

Request for representation at conciliation or arbitration in
terms of section 82(13) or 86(13)

Applications to Labour Inspector to enforce arbitration award
Proof of service of documents

Notice of class complaint

Application

Opposition to application

Notice of joinder

Notice of appeal from arbitrator’s award

Request to summon witness

Summons

Notice of application hearing

Regulations, administration of (sec.136) (U) — The President is
empowered to assign the administration of the provisions of any regulation
to the Minister responsible for Labour; any other member of the Cabinet;
partly to one member of the Cabinet and partly to another; or to different
members of the Cabinet in so far as the regulations relate to different
specified functions.
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The President may prescribe the powers and functions to be exercised
by any member of the Cabinet and require the exercise of a function after
consultation or with the concurrence of a member of the Cabinet.

Remuneration — >Calculations of remuneration and basic wage (sec.10);
>Deduction and other acts concerning remuneration (sec.12); >Definitions
and interpretation (sec.1); >Exemption from a wage order (sec.14);
>Payment of remuneration (sec.11); >Wage order (sec.13)

Repeal of laws, transition and consequential amendments
(sec.142) (N) — This section repeals the Labour Act, 1992 (Act 6 of 1992)
and the Labour Act, 2004 (Act No.15 of 2004) subject to the >Transitional
provisions set out in Schedule 1 of the Labour Act, 2007.

The section also amends technical wording of subsection (2) of section
45 of the Affirmative Action (Employment) Act, 1998, in connection with the
referral of affirmative action related complaints to the Labour Commissioner.

In addition, section 142 amends section 1 of the Social Security Act,
1994, by inserting the words “other than an independent contractor” in the
definition of ‘employee’ similar to the definition of 'employee’ in the Labour
Act, 2007 (> Definitions and Interpretation) and deleting the words “for more
than two days in any week”. The significance of the latter deletion is that
social security provisions will no longer exclude so-called casual employees
formerly defined as employees working for two days or less per week.

Retrenchment — >Termination of Employment >Dismissal arising from
collective termination or redundancy

Reviews of arbitration awards — >Arbitration of Disputes

S

Sanitary and water facilities — > Accommodation
Schedule — >Transitional provisions
Security Officer — >Definitions relating to basic conditions of employment.

Service of documents (sec.129) — (U) The term service in the
context of this provision refers to the delivery of documentation by one
party to another, in connection with a lawsuit, conciliation- or arbitration
proceedings, or any other situation in which a party is required to provide
another party with certain documents at his/her address.
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A document includes any notice, referral or application required to be
served in terms of the Act, except documents served in relation to a Labour
Court case, and an address includes a person’s residential or office address,
post office box number, or private box of that employee’s employer.

A document may be served upon a party by —

- personal delivery;

- registered mail;

- leaving it with an adult at the relevant address; or
- facsimile transmission in the case of a company.

Unless the contrary is proved, a document sent by mail will be considered
to have been received by the person to whom it was addressed at the time
it would, in the ordinary course of post, have arrived at its destination.

Severance pay — >Termination of Employment

Sexual harassment — >Fundamental Rights and Protections >Prohibition
of discrimination and sexual harassment in employment)

Shifts, continuous (sec.15) (U) — a continuous shift means a shift in
a continuous, normally 24 hour per day, seven hours per week, operation.
The Minister of Labour and Social Welfare may declare any operation to be
a continuous operation by notice in the Government Gazette, and permit the
working of continuous shifts in respect thereof. The Minister may prescribe
any conditions in respect of shifts, provided that no shift may be longer than
eight hours in a continuous operation.

Short hours — >Deductions and other acts concerning remuneration

Short title and commencement (sec.143) (N) — The short title
of the Act is the Labour Act, 2007 and it comes into operation on a date
determined by the Minister of Labour an