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// INTRODUCTION

MEDIA AND FREEDOM OF
EXPRESSION

author: Anja Czymmeck

Dear readers,

Conditions for an independent and free media in Southeastern
Europe remain difficult. Of course, a media boom has corresponded
with democratization and a wide variety of print media, public

and private television stations and radio channels are available
everywhere, so that a flood of information exists in the region.
However, the development of a democratic and pluralistic media
system faces challenges. In the last progress report of the European
Commission concerning the Republic of Macedonia, for example, it
was stated that the overall constitutional and legal framework for
the protection of freedom of expression is generally in place, but it
was pointed out that attention needs to be paid in ensuring that “its
implementation is consistent, transparent and in line with the case
law of the European Court of Human Rights™. Moreover, with regard
to the media, it was underlined that the ownership remains “opaque,
highly concentrated and with strong political links”. The report

also expresses concerns about a weakened diversity of the media
landscape.? On the whole, the media sector was one of the weakest
sections in the overall positive report of the European Commission
on Macedonia’s progress towards EU integration. More efforts and
steps were demanded in order to guarantee the independence and
effectiveness of the media in this country.

On the whole, it is easy to summarize the importance of free and
independent media to democracy in one sentence for every country
in the world: democracy does not exist without free and independent
media. A democratic system can neither develop nor survive if
journalists are threatened, media companies censored and laws that
should protect free media are undermined. The right for the freedom
of press that is established in modern constitutions needs to be

! http://ec.europa.eu/enlargement/pdf/key_documents/2011/package/mk_rapport_2011_en.pdf, p. 16
2 .
Ibid, p. 16
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// INTRODUCTION

defended constantly. Anyone wishing to support the democratization progress must
promote the development of free and independent media and defend them every
day.

Journalists make essential contributions to forming political opinion, thus making
an important contribution to the stabilization of democracy that also demands a

lot of responsibility. They make information accessible, explain complex issues and
place them into political context. Journalists comment, encourage public debates,
ensure transparency and monitor governments. For this purpose and to fulfill their
tasks successfully, laws, ethical standards, as well as open lines of communication
between journalists, politicians and citizens are needed. This also includes the
strengthening of political communication since politicians are called upon to have
their messages debated, to accept the media ‘s rules of game, to know the freedom
and transparency of the media as an actor who complements the democratic
system.

Therefore, the Konrad-Adenauer-Stiftung has always supported the media in its
international and European cooperation efforts. What started as an individual
training projects for journalists and support of communication studies has become a
wide range of activities within the worldwide regional media programmes
(http://www.kas.de/medien-europa/en/). Free and independent media are central
to any democratic system. Promoting them is the Konrad Adenauer Stiftung’s
mission and responsibility. With the new issue of our Political Thought quarterly that
presents a wide range of interesting analyses of the media situation, we hope to
contribute to the discussion and promotion of this important topic for the European
integration process in Macedonia, as the different articles reflect the current
situation and developments from different angles.

Sincerely,
Anja Czymmeck, M.A., Konrad-Adenauer-Stiftung

8 nonutuyka mucna bp. 38
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MEAUYMU U CJIOBOJA HA
U3PA3YBAIETO

aBTop: Awba Yumek

[MoynTyBaHKU ynTaTenu,

Bo JyrounctoyHa EBpona ycnosute 3a noCToeHE Ha He3aBWUCHU U CNOBOAHN MeanymMu
“ NoHaTaMy ocTaHyBaat Tewwku. Ce pa3bupa, MeanymckmoT byM KopecrnoHanpa

1 CO AeMOoKpaTu3aumjaTa, 4eH rofieM CnekTap Ha nevyaTeHn MeanyMu, jaBHuTe

¥ NPUBATHUTE TENEBU3NUK U PALMO CTAHWLM Ce HaceKkaje, Taka LUTO PErmoHoB

€ npennaByBaH co nHbopMauun. MeryToa, pasBojoT Ha AEMOKPATCKM W
NAYpanuCTUUKN MeANYMM Ce COOYYBa CO Npean3Buumn. Bo HajHOBMOT M3BeLTaj

3a HanpenokoT Ha Penybnuka MakeaoHuja noaHeceH of EBponckaTa koMucuja,

Ha MpvMep, Ce BENW eKa CEeBKyMHaTa yCTaBHa M MpaBHa paMKa 3a 3alTuTa Ha
cnobopaTta Ha M3paslyBakEeTO €, OMLWTO 3EMEHO, NMOCTaBeHa, HO Ce HaraacyBa

neka Tpeba fa ce obpHe BHMMaHuWe fanu e obe3beaeHo Hej3anHOTO ,A0CNeaHO

¥ TpaHCMapeHTHO NpUMeHyBatbe, 1 Aanu € BO COrNacHOCT CO CyAckaTta npakca.

Ha EBponckunoT cyf 3a YoBekoBM npasa.*’. OcBeH Toa, BO 04HOC Ha MeanyMuTe,
belwe HarnaceHo Aeka npallareTo Ha CONCTBEHOCTa OCTaHyBa ,HejacHO, BUCOKO
KOHLEHTPUPAHO ¥ CO CUHM NOAUTUYKM BPCKK.“ I3BeWwTajoT, UCTO Taka, ja u3pasysa
3arpukeHocTa 3a ocnabeHaTa pa3HOBMAHOCT BO obnacta Ha Meanymute.? Bo
LleNIMHa, CEKTOPOT Ha MEAMYMUTE € CMOMHAT KaKo efieH 04 Hajcnabute BO, MHaKY,
OMNWTO 3eMEHO MO3WTMBHMOT M3BeLTaj Ha EBponckaTta KoMucKja 3a HanpeaokoT

Ha MakefoHwWja Ha NaToT KOH eBPONCKMUTE MHTerpaumn. O Hea ce nobapaxu
noBeKke ycunbu v Yekopu 3a Aa BO ApXaBaTa Ha MEAMYMUTE MOXaT Aa UM 6uaat
rapaHTVpaHu He3aBWCHOCTa M edmKacHOCTa.

OnLwTOo 3eMEHO, NeCHO e aa ce pes3Mupa BO €4Ha pevyeHunua BaXHOCTa Ha
cnobofHN 1 He3aBUCHHM MEANYMU 3a ,Cl,eMOKpaTMjaTa BO KOja 6uno 3eMja BO
CBETOT: JleMoKpaTujaTta u He nocToun 6e3 cnoboaHM 1 He3aBKCHU MEANYMU.
EneH AeMOKpaTCKM CUCTEM HE MOXE HUTY Aia Ce pa3BMBa HWUTY Ja OMCTaHe ako
HOBUHapuTte no6vBaaT 3akaHu, MeANYMCKNTE KOMNaHUKN Ce LUEeH3YpUpaHu, a

! http://ec.europa.eu/enlargement/pdf/key_documents/2011/package/mk_rapport_2011_en.pdf, p. 16
2
Ibid, p. 16
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3aKoHWTE Kou Tpeba fa rv WTuTaT cnoboaHuTe MeamyMm ce NoTKonyeaart. MpasoTo
Ha cnobojeH neyaT BOCMOCTaBEHO CO COBPEMEHMTE YCTaBM MOpa NocTojaHo Aa ce
6paHun. Cekoj OHOj KOj caka Aa ro NoAAPXM yHanpeayBaeTo Ha AeMoKpaTM3aLmjaTa
MOpa 1 fa ro NpoMoBuMpa pa3BojoT Ha CNOBOAHN WU HE3ABUCHN MeanyMu U
CeKojAHeBHO Aa v bpaxu.

HoBuHapwTe AaBaaT CyWTUHCKM NPUAOHEC KOH 0POPMYBaHETO Ha NMOAUTUYKUTE
CTaBOBM, M CO TOA Ha €AeH MHOTY BaXXeH HauuH NpuaoHecyBaaT v KOH
crabunuzaumjaTa Ha LeMoKpaTujaTa, a Toa bapa ronema oAroBopHoOCT. Tue ce
OHWe KOW ja npasaT uHdopmaLumjaTa gocTanHa, Tve objacHyBaaT CNOXeHU TEMU 1
r CTaBaaT BO MOMUTUYKM KOHTEKCT. HOBMHaApUTE KOMEHTUpaaT v NOTTUKHYBaaT
jaBHu pebatu, ce rpuxaT 3a TpaHCNapeHTHOCTa W r oncepsBupaart BnaguTte. 3a
0CTBapyBarETO Ha 0Baa Lien v 3a fa TWe yCnewHo ja u3spLuaT ceojata 3ajadva
noTpebHM ce 3aKOHM, eTUYKM CTaHAAPAM, Kako N OTBOPEHU KOMYHUKALMCKN NHUM
Mery HOBWHapWTE, NOAMTUYapUTE W rparaHuTe. OBa ro BKAy4yBa W 3ajakHyBatbeTo
Ha NOIMTMYKATa KOMyHMKaLuWja, 3alWTo NoAMTMYapuUTe Ce TVE 3a UMK MOpaKu ce
nebatupa, a Tve nak Tpeba aa ru npudartat npasuiaTta Ha urpaTta Ha MeanymuTe u
[ia Cce 3amno3HaeHn Co KOHLUenTuTe Ha cnoboaata M TpaHCNApEHTHOCTa Ha MeauyMuTe
KaKo aKTepu KO ro HaZonosHyBaaT AEMOKPATCKMOT CUCTEM,

Oa osume npununun GoHaaumnjaTa ,KoHpaa AgeHayep” cekorall ru noaapxysana
MeAMYMUTE BO HWBHWTE HAMopu a ocTBapaT copaboTka Ha MeryHapoAHO M eBPOTCKO
HMBO. OHa LUTO 3anoyYyHa Kako MpOeKT 3a MHAMBMAYa Ha 06yKa Ha HOBUHapUTE W
NoAAPLUKA 38 KOMYHUKONOLWKMKTE CTYAMW CTaHa €4HO rONeMOo Moje Ha akTUBHOCT BO
paMKWTE Ha CBETCKWUTE permoHanHu nporpamu 3a meamymute (http://www.kas.de/
medien-europa/en/). CnoboaHUTE N HE3ABUCHWU MEAUYMU CE Of CYLUTUHCKO 3HaYeHe
3a CeKO0j AeMOoKpaTCKM cucTeM. HMBHOTO yHanmpeayBatrbe e MucujaTa M OAroBOPHOCTa
Ha ®oHpaunjaTa ,KoHpaa AneHayep“. Ce HajeBaMe [eKa BO HajHOBOTO U3aaHune

Ha HalEeTo cnucaHue ,MonnTnyka M1cna“, BO KOe Ce NpeTcTaByBa efeH LUMPoK
CreKTap Ha MHTEPECHW aHanM3u BO OAHOC Ha CUTyauMjaTa BO MeauyMuTe, Ke Aaaeme
CBOj NPUAOHEC BO AMCKYCHjaTa M MPOMOBMPAHETO Ha OBaa TeEMa LITO e 04 ronema
BaXXHOCT 3@ MHTerpauucknTe npoueck Bo MakeaoHuja, 3alwTo pasiMyHuUTE TEKCTOBM
BKJTy4eHu BO 0BOj 6p0j rv ofpa3yBaaT cerallHaTa cuTyalumja 1 HacTaHuTe BO OBaa
06nact o4 pasnnyHM arnu.

Co nouuT,
M-p Ama Yumek, ®oHpaunja ,KoHpaa AneHayep®

nonutuyka mucna bp. 38
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» MEAUYMUTE KAKO
UNErAJNIEH NOJIUTUYKM
®AKTOP

aBTop: [Noue [ipTKoBCKM

[Janu cnobozata Ha roBopoT, Ha nNevaTtoT, un cnobogarta Ha
MeLNyMUTE € XPTBa Ha NONMTUYKMTE OAHOCK BO MakeaoHuja?
Wnwn, moxebn meanymmTe ce aen of npobnemMot Ha He-cnoboaaTta
LITO BNnajee BO OnwTeCTBOTO? Me,CI,VIYMI/ITe nMaaT aMbuBaneHTeH
I'IOTEHLI,VIjaJ'I: TUE MOXaT Aa AoHecCaT BPeAHOCTM BO ONLWUTECTBOTO,
Aa buaat Kyye yyBap Ha YoBeKOBUTe npaBa v cnoboau, Ho 1 aa
6uaaT BO GyHKUMja Ha nponaraHgHaTta noaMTMyKa MalluHepwja,
WA Aen Of, EKOHOMCKUTE W APYTU LEHTPM Ha MOK BO OMLITECTBOTO,
KOW v 3arpo3yBaaTt MHAMBWAYaNHUTE npasa 1 cnoboau Ha
rparaHuTe. PeanHocTa, BO OMLITECTBO Kafe NoCTojaT rofieM 6poj
npuBaTHU MEAMYMU KOW CE AeN 04 pa3/InyHU NOCTOEYKN UHTEPECHU
BO OMLTECTBOTO, CYLWTWUHCKM IO MEHYBaA OAHOCOT KOH OBa Mpallatbe.
Mpo6nemoT Ha cnoboaaTa Ha roBopoT, Npej ce, € oapas Ha
npo6nemMuTe WTO Beke ce A1aboko BKOPEHETU BO CUCTEMOT.

BTopata cTanvua BO KOja MOXeMe [a BNne3eMe rnpu aHanmsa Ha
npobnemoT Ha cnoboaata Ha roBOPOT € HEKPUTUYHO Aa ce NOoTnpeMe
Ha NOCTOEYKMTE UCKYCTBA MM Ha 3anajHUTe TEOPETCKMU aHanu3un
KOM TELUKO MOXe Aa Ce MpMMEeHaT BO HallaTa peasnHocT. 30wWTo?
Buaejku KOHTEKCTOT U BPEMETO BO KOW TWE BPEAHOCTU Ce COo3aaBaaT
BO 3anajHaTa MoUTUYKa KYNTypa ce CYWTUHCKN pPasinyHu

0f} peasiHoCTa BO KOja XMBee NOCTKOMYHWUCTUYKa MakeaoHuja.
WckycTeaTta Ha cnobofaTa Ha MeanMyMuTe BO 3anajHuTe AeMOKpaThm
Ce uaeanoT Ha KOj ce MoBMKyBaMe CuTe, HO 6e3 CYLUTUHCKM Aa

ce cornefaar 1 ja ce NpoMeHaT aBTEHTUYHUTE OAHOCK KOM ce
BOCMOCTaBEHU W AOMUHMPAAT BO HALLETO OMLWTECTBO, Maeanute

Ha cnobofaTa Ha roBOPOT He MOXeE Aa ja CMeHaT peanHocTa U
OCTaHyBa caMmo janosa Hapauuja. PelweHunjata He MOXe Aa ce
BrpajaT rnpeky rotoBu MOAENV KOM BO MpaKTWUKa Ha Apyra noysa

ce nokaxane yCrnewHu, HATY NpPeykuTe MoOXe fa Cce HaAMUHAT

camo co nnbepanusauuja Ha 3aKOHCKMTE peleHunja. CnobosaTa Ha

roguHa 10, jyHu 2012, Ckonje 11
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MeAMyMUTE € [ieN Of ONLTMOT NpoBNeM Ha AeMOKpaTM3aLmMja Ha ONTECTBEHNUTE
OLHOCU, KaZle MeaNyMUTE Ce BaXKHU aKTepu BO KPEMPAHETO Ha TUE penaLmmn: Kako
BO OZHOC Ha HWBHOTO NPUCMOCObYBatbe KOH peanHaTa MoK (CeeLHO MOAUTUYKA UM
€KOHOMCKa) Taka W BO HUBHATa MoAApLUKa Ha HauYMHWUTE Ha KOM MOKTa ce 0CTBapyBa
BO NMpakTika. MeanymuTe Bo MakefoHW]a ce MCTOBPEMEHO BO yNoraTa Ha XpTBa, Ha
COYYECHUK W HA HAaCWITHUK.

Bo npozonxeHue Ha OBaa pacnpasa 61 ce HacouMs KOH OBME Mpallatea: Ysiorata
Y MOKTa Ha MeauyMuTe u MOCAEANLNTE LITO TUE MOXAT Aa I'M Npean3BuKaat

CO Ha4YMHOT Ha CBOETO AenyBatrbe; BocrnocTaBeHnTe MoanTMYKY OAHOCH, UK
ONITECTBEHATA NMPaKTUKa BO KOja Ae/yBaaT MeauymMuTe Bo MakeoHuja.

KOPYMNMUWUPAKE HA BUCTUHATA

[e6opa Bo ,OMITECTBO Ha CMEKTaKAM® BeNW [ieKa Ce OHa LITO Hekoral 6uno
HenocpeaHO LOXMUBYBare € 0fAaneyeHo BO MPeTCTaBa 3a A0XKMBYBaHETO:
,MefnymnTe nMaaT MOHOMOM Haj NojaBHOCTa M CAMKaTa ro NOTTUKHYBA
XWMHOTUYKOTO OfHecyBare“. 3010 Toa ro objacHyBa Baka: ,CUTe MMYHU UCKYCTBA,
pasMUCNyBaka LEHEC Ce U3pa3yBaaT Co NOCPEACTBO Ha MeAnyMuTe. Taka LITo
NOAUTUYKUTE 334auM M NOCTaByBaaT OHME LWTO MM KOHTPOAMPaaT apryMeHTuTe

¥ C/IMKUTE NnacupaHu BO MeaNyMUTe, a He rparaHuTe”. MonuTnukaTa akumja ce
Temenu Bp3 nepuenuujaTta, a Taa e Cy6jeKTMBHO A0XMBYBare Ha CTBAPHOCTA, KOe He
Mopa [ia ce NoTnupa Ha UBPCTU hakTh. MeanymuTe MaaT MoK Aa ja MaHunynupaat
4oBeKOBaTa CBECT W [a BAWjaaT Bp3 HerosaTa Bonja. 3atoa nonamtuyapure, ocobeHo
BO BPEMe Ha Kpu3a ¥ rofieM1 colujanHu NpoMeHH, NMOBEKE CE MOCBETEHM Ha
MaHWnynaumja co nepuenuujata Ha ynaaleHuTe rparaHu OTKOSIKY Ha peanHoTo
MCMONHYBake Ha MONTUYKNUTE W EKOHOMCKUTE 3ajaun. MoTpebaTa Ha nonuTMuKaTa
envTa Aa ja KopyMnvpa BMCTMHATA, Ha MeguMyMUTe UM Jafe rosema noavTuyka

MOK. MeauymuTe BO OAPEAEHN MOMEHTM CEe MOCYNEPUOPHM MOJUTUYKM UTpaYun Of
napTUuUTe, U 04 HUB 3aBWUCK MCXOAOT 04 M3bopuTe, AofAeKa rparaHuTe Kaj Hac ce
NPEeTBOPEHN BO MO0 MHAOPMMPAHU MOAUTUYKK NOTPOLLYBaym, 6€3 MOXHOCT npeky
peneBaHTHW apryMeHTW fa HanpaBaT BUCTUHCKW NMOAUTUYKKM M360p, Kako yCIoB 3a
nerntumeH n3bop Ha AemokpaTcka BaacT.

Kora Benvme aeka BO MakefoHWja MEAMYMUTE MMaaT MerasHa noamTuyka Mok,
noTpebHO e Aa ce ckuumpa onwTecTBEHaTa paMKa BO Koja Tue JienyBaart, 3a [a ce
pa3bepe BakBOTO TBpAetbe. OMLITECTBOTO € Noaapyu3npaHo BP3 OCHOBA Ha NapTUCKK
WM KOANWMLMCKKU aHTaroHn3am. He noctou noTpebHOTO HMBO Ha TonepaHumnja HUTy
Avjanor, WTo 3Hauu Aeka He nocton nnbepanHa noauTUYKa Knuma. Meanymure
npoduT1paaT 04 TakBUTE OLHOCK BO OMLUTECTBOTO. BO yCnoBum Kora jaBHocTa €
rofeneHa, KopymnupaHata BUCTMHa € NPOU3BOA KOj MMa LieHa Ha na3apoT, Kako
LUTO MMaaT LieHa N MEAWYMCKUTE aKTEPW BKIYYEHW BO OBaa MneranHa onwTecTseHa
akumja. Hacnpotu gobpo nnaTteHarta HOBMHapCKa NPUCTPACHOCT U haHaTUYHOCT,
MHOTY Manky ce LeHeTW npodecoHanH1Te HOBUHAPCKW NMPOM3BOAMN: 06jeKTUBHUTE
UCTpaxyBara, 0TBOpeHuTe AebaTt, KONYMHUTE 0f HE3aBUCHW UHTENeKTyanuu...

nonutuyka mucna bp. 38
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M3HECYBareTO apryMeHTV KO ro MOTTUKHYBaaT jaBHUOT AMjanor 3a BpeAHOCTUTE,
cnoboaata U €AHaKBOCTa Mery JiyreTo.

Mpea pa ro noctaBuMe npallareTo 3a cnoboaarta Ha MeanyMuTe, Aa Ce COOYUMeE
CO MOKTa LITO ja noceayBaaT TMe. [JoKOMKY He MOCTojaT OMWTECTBEHWN MEXaHU3MU
[a ja ycMepaT MeauymcKkaTa MOK BO JIerasiHu paMku, MOCTOM OMacHOCT MeauyMuTe
Aa bupat HeoLroBOpPHM BO HAUYMHOT Ha KOj TWE r0 KOpPWUCTaT BAWjaHWETO BO
jaBHOCTa - BO MHTEPEC Ha NOEAMHLM UK KNAHOBCKU MOTUBMPaHu rpynu. Bo
MakefoHMja HUBHOTO BAKjaHME MOXE NIECHO [ia FO Haco4M jJaBHOTO MUCNEHE BO
nocakyBaHWOT npaseL,. /IMeHo, TMe WTo ja KoH3yMupaart BucTuHata (jaBHocTta) BO
Hajrosema Mepa ce CBEJEHN Ha anaTnyHa NnoanTUuYKa Maca, HeYyBCTBUTENHA Ha
MOIMTUYKM aprymeHTH. [la nocroelle feMoKpaTcKa jaBHOCT BO MakeaoHuja, Taa
Ke ce HaBpeAelle 04 HAUMHOT Ha KOj MeanyMuTe ja TpeTupaat. KaxaHo nouHaky,
BO 3eMjaBa MoCTOW M1apTUCKM HapoZ4, a He NomTuyku gemoc. Toa ja objacHysa
CTpacTta Ha MeauyMuTE Aa ja MaHunynupaaT nacuBHaTa jaBHOCT, HO He ro onpasAyBa
HUBHWOT HAaCU/EeH, NIaTeHNYKN OAHOC BO KPEMPAHETO Ha jaBHaTa CBECT.

BUHAPHA NOJINTUYKA CBECT

Co nocpefcTBo Ha MeanyMuTe co3gagoBme BMHapHa NOAUTMYKA CBECT Kaje
BuctuHata e unm 0 unu 1. JaBHOCTa 04eKyBa Aa Npumu MHGOpMaumja o

MeanyMOT Janu e ,3a“ uam ,MpoTuUB® oApeaeHa napTucka BUCTUHa. Bo ycnosum Kora
HawwwmoT n360op e ceefeH Ha 0 unu 1, cooyeHn cme co npobnem Kako Aa U3Heceme
aprymMeHTaumja Koja npeteHampa Aa uMma 06jeKTMBEH, HENMpUCTpacTeH cTaB. Taa
apryMeHTauuja of roneM Aen o4 jaBHocTa Ke 6uae oTdhpneHa 3apaaum HejacHaTta
no3uuuja BO OAHOC Ha NapTUCKK NOHyAeHaTa BucTuHa. Ce coodyBame co npobnemot
Kako Aa pasmuciyeame v aebatupame HaaBOp OA NapTUCKW KpeupaHaTta BUCTHMHA, 3a
KOja Hema anTepHaTMBa BO OMLWWTECTBOTO?

MeAMyMUTe NocesyBaaT cuna Koja MMa ClocoBHOCT Aa AenyBa Ha NyreTo U Ha
paboTuTE, Ha HauYMH KOj MOXe Aa 6Uae NOBOMEH UK HEMOBOMEH, BO 3aBUCHOCT 04
TOa Kako cunata ce ynotpebysa. Bo pea, cute cMe 3a cnobogata Ha MeanyMmuTe,

HO KOW MOAMUTUYKN BPEAHOCTU UK MHTEPECH MeaMyMUTE W 3acTanyBaat? Hawute
MEZMYMM He Ce ranar Ha NOAUTUYKU UAeaNN HUTY 6paHaT NoCTOEYKM KNacHM
TEHAEHLMM KOW Ce BO noaeM. MeAnyMuTe, Uin MeanmyMcKiuTe akTepu, 6e3 NonuTyKu
naeanu 1 Apyru MopasHv OrpaHudyBarba, IECHO Ce MPenyLTaaT Ha eroucTUYHNUTE
WHTepecH, NpeKy HOK Ce NpoAaBaaT Ha ApyruTe u ja 6paHaT HUBHATa BUCTUHA.
MefnyMUTeE 1 BUCTMHATA He CE& MHOTY MOBEKe Of MasapeH Npou3Bo/ 3a KOj
NOUTUYKMTE 1 EKOHOMCKMTE LIEHTPU MOKAXYBaaT MHTEPEC, @ HWBHATA MOTKYMNMBOCT
v npaeu (He)CepMO3HM Urpaun BO MONUTUYKATA apeHa.

MeAMyMUTeE NOCELyBaaT NOANTAYKA MOK, HO HE M NOJUTUYKA OArOBOPHOCT, Kako
LITO Ha OAPeAeH HauWH ja MMaaT napTumTe. Ha cMeTka Ha jaBHOCTa, MEAUYMUTE 10
y3ypnupaar npasoTo TME [a M1 NocTaByBaaT MojMTUUKUATE Npallatba U NPUopUTETY,
LITO AOMONHUTENHO OCTaBa NPOCTOP Aa CE 3rofIEMW HUBHATA UNerasHa NnoanTUUKa
MOK. B1 ce cornacmn co Toa [eka BO HaLLETo OMWITECTBO MOKTa ce pedekTupa

O/ LUEeHTapoT KOH nepudepwujaTta 1 Aeka jaBHOCTa e NoBeKe NapTUCKU CEpBUIHA

roguHa 10, jyHu 2012, Ckonje 13



// AKTYEJIHO

14

OTKOJIKY LUTO MOKaXYyBa rparaHCcky MHTErpUTET U MHUMjaTVBa. Ho, 1 BO TakBU
OKOSTHOCTK haKT e Aeka MeanyMuTe, No CBOja BOMja MM He, nocefyBaaT OnacHo
roseMa NoanUTUYKa MOK, HETUNMUYHa 3a AEMOKPATCKN ONLwTECTBa.

Bo BakBM OKONMHOCTM NpodecoHanHaTa HOBMHApPCKa €TUKa € UCTO TOJKY BaxHO
npallarbe KoKy LWTO € npawareTo Ha cnobosaTa Ha Meanymute. Bo une ume
meanymuTe ja bpaHat cnobogata, Kora CBOETO BAMjaHMe BP3 jaBHOCTa Tve Ao6po
ro NpozaBaaT Ha WIerasaHnoT nas3ap Ha Koj mapTuuTe, MOTUBMPaHW oA notpebaTta
[ia ja HaMeTHaT CBOjaTa BUCTUHA KaKO eAMHCTBEHA, CE CUIYPHM KIMEHTU? MpaBoTo
Ha cnoboga 6e3 04roBopHOCT e HenpudaTanBa no3numja 3a Koj buno cybjekT

BO [JEMOKPATCKO OMWTECTBO, 0CO6EHO Kora ce paboTu 3a OHME LUTO noceayBaat
MOK KOja WMa MoTeHUMjan Aa reHepupa nocneanum 3a onwTecTBOTO, Kako WTO ce
MeanyMuTe.

Cnobopata Ha MeaMyMUTeE 1 3acera W rparaHckuTe npasa U cnoboau. Bopbata

3a AOMUHaUMja HaL MeguyMcKaTa BUCTMHA He € HULWITO ApYro TyKy obua 3a
MaHunynaumja co rnacaunte. He e jacHo Koj M BO KOSIKaBa Mepa € BKJy4YeH

BO BaKBUTE WSieraiHu NocTanku, Ho jacHo e eka Hajronemu xpTeu of Toa ce
VHAMBWAYaNHWTE NMpaBa M cnoboaw Ha rparaHuTe. [oNeM NoTeHuMjan 3a 0CBOjyBakbe
Ha c/0604aTa MaaT MeAMyMUTE KO CE ylTe AOMWHAHTHO Ce CK/IOHU fa ce
NPUKOHYBAAT KOH UHTEPECUTE Ha OAPEAEHN MOAUTUYKKN €IUTU U TUE camuTe

Ce Hajrosiemata npeyka Ha CBOjOT NaT KOH c/10604aTa. Beke HUKO] He e CpekeH

0[} OHa LUTO HK Ce CyyyBa BO MEAWYMCKMOT npocTop. Ho, Kage fa ce agpecupa
BUHaTa? Kaj LEHTPUTE HA MOK, Kaj COMCTBEHMYKATA CTPYKTYpa Ha MEANYMUTE, Kaj
HOBMHApWTE UK Kaj anaTuyHaTta jaBHOCT? HoBMHapCKuUTe 3apyxeHunja Tpeba aa ru
6paHaT cnobopaTta, npodecmoHanHaTa eTmka 1 JOCTOMHCTBOTO Ha npodecunjata, HO
6e3 aemokpaTtu3aumja Ha LenoTo OnTEeCTBO CUTE MOMUTUYKM aKLmMK BO TOj nMpaBeL
HOCaT U3HYLEHW pelleHnja Kou CYLUTUHCKU HEMa [ia ja MPOMEHaT peasHocTa Koja e
AM3ajHUpaHa Of MHTEPECK, @ He Of NOMUTUYKN Uaeanu.

ABSTRACT

In this debate, T would like to focus on the following issues: the role of the power of
the media and the consequences it might have through the manner in which they
act and the political relations that have been established or, in other words, the
social practices amidst which the media in Macedonia function. The media possess
the power which can influence people and events in @ manner that can be either
favourable or unfavourable, depending on how this kind of power is exploited.

They possess political power which does not necessarily mean that they are also
politically responsible in the way that, in a certain form, political parties are. It is at
the account of the public that the media usurp the right to raise political questions
and put forward certain priorities which, additionally, opens up the space for their
increased illegal political power. The right to freedom without responsibility is an
unacceptable position for any subject in a democratic society, especially when it
concerns those who possess the power (of the kind that the media have) which can
potentially generate serious consequences for the respective society.
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» YCOTJIACYBAIE HA
MAKEAOHCKOTO
3AKOHOAABCTBO CO
EBPONCKUTE AOBPU
NMPAKTUKU UCTAHOAPAU HA
MEAUYMCKO PABOTEIE

aBTop: Mune Janakuecku

MeanymuTe UrpaaT rofiemMa ynora Bo KpempareTo Ha jaBHOTO
MUC/EHE, CO TOA BIMjaaT Ha CO3AaBarETO U OAPXKYBAHETO Ha
LEMOKPATCKMTE MPUHLUMNK BO OMITeCTBaTa. TOKMY 3aT0a W HUBHUOT
NPUAOHEC KOH CEBKYMHMOT YOBEYKM pa3Boj e orpoMeH. HuBHaTa
yniora € Of CYLUTMHCKO 3Hayehe BO MpeHecyBakbe MHbopMaLmm
[0 LIMpoKaTa jaBHOCTa, @ C& CO Les Aa Ce 3rofieMn pasbuparbeto
Ha aKTyYenHUTE U UAHUTE ONWTECTBEHU TEKOBU, Aa Ce cnogenat
NONIUTUYKM Naen N KOHUEeNTU, Kako U Aa ce AaaaTt 06jeKTVIBHVI n
n36anaHcMpaHu MHGOPMaLIMK KOU Ke BoaaT KOH 0thopMyBathe

Ha MHAMBMAYANHOTO MUCNEHE MO OAHOC Ha OApPEeAEHa TeMa UK
npawate. CnoboaaTta Ha M3pasyBarbe € OCHOBEH ENIEMEHT BO
nocTaByBarETO Ha CToNn60BKTE BP3 KoM Tpeba Aa ce TeMenn eaHo
3/paB0O AEMOKPATCKO OMWITECTBO.

EBponckata yHuja, BO cornacHocT co Mosenbata 3a YOBEKOBM NpaBsa
Ha ObeaunHeTWTE HauWK Kako 1 oapenbuTe of KoHBeHuMjaTa 3a
3alTuTa Ha YoBeKoBYM npasa u cnoboan Ha CoseToT Ha Espona, e
LieN0CHO MOCBETEHa Ha 3aliThTata Ha MEAWYMCKWOT Naypanv3am
Kako 0CHOBa Ha NpaBoTO Ha npuctan Ao MHbopmauum u cnoboaata
Ha M3pasyBatbe. MeryHapoAHUTE UHCTUTYLMMU CO cepujaTa
npenopaku, HaCoKM 1 JOKYMEHTW MMaaT K/y4YHa ysiora BO 3alTutata
1 JaKHEHETO Ha 3aeAHUYKNTE BPELHOCTM U NMPUHLIMIMK, KaKo 1 BO
BOCMOCTaBYBaHETO OCHOBHW CTaHAApPAM BO MEAMYMCKMOT MPOCTOP BO
Espona v nowupoko.
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[OpxaBute-uneHkn Ha CoBeTOT Ha EBpona, BkNy4yBajku ja Tyka u Peny6nuka
MakefoHMja Kako Herosa 38-Ma uneHka, nMaat 0bBpcKa Aa rm nounTysaar
AeMokpaTujaTa 1 BnajeereTo Ha NpasoTo. EBponckuTe CTaHaapav 3a MeanyMcKuTe
cnoboau, CosetoT Ha EBpona rv uma aeduHupaHo Bo yneHot 10 Ha EBponckaTta
KOHBEHLMja 3a YOBEKOBM NpaBa, Koja e paTudukysaHa BO 1997 roanHa o cTpaHa
Ha CobpaHwueTo Ha Penybnnka MakenoHuja, Kako 1 Bo ronem 6poj npenopaku

1 pesonyumn Ha KOMWUTETOT Ha MUHUCTPY U Ha lMapnamMeHTapHoTo cobpaHue Ha
CoseToT Ha EBpona. Bo cuTe 0BME JOKYMEHTU yLITe eAHall Cce NoTeHuupa aeka
CYLUTECTBEH NpPeaycnoB 3a dyHKLUMOHMPakE Ha Cekoe CTabunHo AeMOKPATCKO
OMNWTeCTBO NpeTCTaByBa TOKMy cnoboaarta Ha M3pasyBate. YCTaBoT Ha Penybnuka
MakenoHuja ru rapaHtupa cnoboaarta Ha yBepyBar€eTO, COBECTA, MUCIaTa U1
jaBHOTO M3pa3yBarbe Ha MucnaTa, cnoboaata Ha roBOpOT, jaBHWOT HacTan, jaBHOTO
nHhopMmpare 1 cnoboaHOTO OCHOBakEe MHCTUTYLMM 32 jaBHO MH(OPMMPatbE, Kako
1 ce rapaHTupa cnoboAHUOT NpucTan KOH MHpopMauuuTe, cnoboaaTa Ha npuMarbe u
npeHecyBarbe MHbOPMaLMK.

BoefHo, UCTOTO e ywTe efHall NOTeHLMPaHo 1 BO 3aKOHOT 3a pagnoandysHa
[EJHOCT, a BO Hacoka Aa ce obesbean cnobopa Ha u3pasysarbe BO MEANYMCKNOT
MpOCTOpP COrMacHo YCTaBoT M MeryHapoAHMTe A0r0BOPY LWITO M paTudUKyBana u
MPUHLMMUTE Ha MEryHapOAHWTE OpraHM3aLumn KOH Kou npuctanuna Penybnvka
MakenoHuja.

HannexHute MHCTUTYLMW BO U3MUHATUTE FOAMHWUTE MOKPEHAa HEKOSIKY 3aKOHCKM
VHULMjaTVBWM, HE caMo Aa ce ucnonHat obspckute koH CoBeTOT Ha EBpona,

TYKY M Aa Ce UMMIEMEHTMUPaAT NOMNTUKUTE BO HAaCcOKa Ha NpubanXKyBakbe KOH
cTaHpapauTe Ha EY. Penybnvka Makegonuja og 2005 roanHa cTekHa CTaTyc Ha
KaHAMAAT 3a YNeHCTBO BO EBponckaTta yHuja, a BO M3BewwTauTe Ha EBponckaTa
KOMWCUja 3a HanpeLoKOT Ha 3eMjaBa, Mery ApyruTe 061acTv, pe4oBHO Ce HOTMpaaT
¥ NOCTUrHyBakaTa BO obnacTa Ha cnobopata Ha M3pasyBarbe U MeLuyMUTe.

AcnvpauujaTa 3a 4neHCTBO Bo EBponckaTta yHuja nogpasbupa u npesemarbe Ha
HeonxoAHUTe pecopMM BO HALLIETO OMLITECTBO, @ BO HACOKa Ha BOBEAyBatbe Ha
€BPOMNCKUTE CTaHAApAM BO CEKOjAHEBHOTO AenyBarbe. Bo npouecoT Ha pedopmu,
cnobofaTta Ha u3pasyBarbe M He3aBMCHOCTa Ha MeANyMUTE € BUCOK MpUopuTeT

Ha oBaa Bnaaa, WTO ce NOTBpAYBa ¥ CO BK/IyYyBareTO Ha 0Baa 0b1acT BO
MpuCTanHWOT AMjanor Ha BUCOKO HMBO, KAKO HOB MeXaHW3aM BOBEJAEH BO OLHOCUTE
mery Peny6nuka MakefoHuja u EBponckaTa yHuja og mapt 2012 roavHa.
[JlononHutenHo Ha 0BOj MexaHu3am, Bo 2011 roamHa bele HanpaBeH UcyHekop

BO YHanpeayBameTO Ha CUTyauumjaTa BO MeanymckaTa cdepa Bo Penybnuka
Make[jOHM1ja CO OTNOYHYBAHETO Ha AMjanoroT Ha MeanyMmcKaTa 3aefHuua co
npetcTaBHMUMTE Ha BnagaTa Ha Penybnunka MakefoHuja OKony KnyyHuTe npobnemu
CO KO Ce cooyyBaaT meanymute. Bnagarta Ha Penybnnka MakefoHKja e LenocHo
CBECHa 3a BaXXHOCTa 3a CnpoBeAyBakbe Ha pedopmuTe Bo 061acTute ondarteHn co
MpuUCTanHWOT Aujanor, Mery KoM 04 K/TyYHO 3Hauetbe Ce U Npallarata noBp3aHu co
MeAyMUTE, U MU Mpe3eMa CUTe HEOMXOAHW MEPKM 3@ HMBHO YCNELIHO CNPOBELYBaHeE.
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Bo pekemspu 2011, oa cTpaHa Ha MMHUCTEPCTBOTO 3@ TPAHCMOPT M BPCKK, jaBHO

Ce Mpe3eHT1paa HaCoKUTe BO KOW Ce NpeABuayBaaT 3akOHCKMTE nojobpysara BO
MeguyMmckaTa cdepa, a Bp3 OCHOBa Ha TOj KOHLENT BO UCTUOT NepUO/ Ce oApxaa

M HU3a KOHCY/TalLMmM CO CUTe 3acerHaTi cTpaHu. ICToBpeMeHo jaBHO ce noBuKaa
MeAMYMCKUTE PabOoTHULM, rparaHCKUOT CEKTOP U CUTE OHME KOW JieNyBaaT BO OBaa
obnacrt, ga fazat Npeanosn 1 CyrecTn v akTMBHO Aa Ce BKay4yaT BO NOAETANHO
pa3paboTyBarbe Ha NpBUYHaTa naeja. Bo M3MMHATMOB NepUOA NHTEH3NBHO Ce
paboTelle Ha MOXHMW 3aKOHCKM PeLLeHMja co KoW Ke Ce Hanpaeu NoTpebHoTo
ycornacyBare Ha Make[oHCKOTO 3aKOHOLaBCTBO CO eBpOrcKaTa AMpeKTMBa 3a
ayMoBM3yenHa NoauT1Ka, COOABETHO afipecupare Ha npenopakute Ha EBponckaTta
KOMWCMja, BrpagyBare Ha npenopakuTe u ctaHaapaute Ha CoeeToT Ha EBpona, a co
uen aa ce obes3bean keanuTaTMBHO N0A0OPYBare Ha MOCTOJHUTE 3aKOHM, U HA HEKO]
HauMH Aa ce yHanpeau coctojbaTa CO 3aKOHCKaTa perynaTtuea 3a Meanymckara
cdepa Bo Penybnvka MakeaoHuja. Bo oBaa Hacoka, 04 rosiemMo 3Hayerbe e 1
noaaplwkarta of EBponckaTa komMucuja BO popma Ha ekcnepTcKka NoMoLL, CO Koja ce
NpuAOHeCe KOH MAEHTUMDUKYBare Ha HEAOCTATOLMTE BO aKTyeIHOTO 3aKOHOAABCTBO,
a Ce MOHYyAMja 1 KOHKPETHW peLleHnja 1 MexaHM3MK 3a HEroBO onpeumnsmnparbe, 3a
[ia ce NOCTUrHe COOABETHA W Lie/IOCHa NPUMEHa Ha 3akOoHWTE, Kako 1 aa ce usberHat
npeyknTe Kou BinjaaT Bp3 paboTerbeTo U pa3BojoT Ha MeANyMCKUOT CeKTop.

Bo Penybnuka MakefoHWja 3aKOHCKM Ce YPeAEHW YCNOBUTE W HAYMHOT Ha

BpLUere Ha paanoandy3HaTa AejHOCT, 0AHOCHO paboTerETO Ha KOMepLMjanHuTe
paavoandysepu 1 jaBHMOT pagnoandy3eH cepsuc. MpBKOT 3akoH 3a paanoandysHa
[ejHOCT e aoHeceH BO 1997 roavHa 1 ja nocTaByBa NpaBHaTa OCHOBA 3a
perynvpame Ha paavmoandysujata, a fo4eKa aKTyelHWOT 3aKoH 3a paanoandysHaTta
[ejHOCT, Koj e ycsoeH Bo 2005 roauHa, BO LENOCT e ycornaceH co ivpektvsata
,Tenesusuja 6e3 rpaHMLM” Kako 1 co cTaHaapanTe Ha CoeToT Ha EBpona Ha noneto
Ha pagnoandyaujata. Co LOHeCyBareTO Ha HoBaTa [MpekTvBa 3a ayLMOBU3YeHM
MeLMYMCKM YCYTK, BNe30T Ha HelWHeapHUTe MeANYyMCKM yCyrv - BUAeo no bapare
(video on demand), ce HameTHa noTpebaTa MakefoHMja Kako 3eMja-KaHanAaT

3a YneHcTBO BO EY Aa ro ycornacu akTyenHoTO 3aKOHOAABCTBO CO €BponcKaTa
OvpekTuBa. 3a HanpeaokoT Ha Penybnunka MakefoHWja HO W 3@ KBANMTETOT BO
[enoT Ha ayAWOoBU3YeTHUTE NOSIMTUKW U YCOrnacyBakeTo CO HoBaTa [MpekTusa

€ [IOTONIKY MOBEKE BaXHO LUTO COrMacHo NnaHuWpaHaTa AnHammuka Ha Bnagata Ha
Penybnuka MakefoHwja, aHanorHOTO eMUTYBake Ha paanoandysepute o4 1-Bu jyHu
2013-Ta Tpeba LenocHo aa ce npedpnan Ha ANTMTANHO HUBO.

Bropa paboTa KOH Koja Cepro3HO Ce MPUCTanu BO YCOrNacyBarEeTo
pa3paboTyBabeTO Ha 3aKOHCKMTE PelleHija, € NocTanyBarbe no npenopakuTe

Ha CoBeTOT Ha EBpona v noao6pyBarke Ha NOCTOEUKMTE 3aKOHCKM MPOMUCH,
O[IHOCHO HAZIMMHYBatbe Ha CUTe OHUE 3abenelikn ko Penybnnka MakeaoHuja

v 4o61Ba BO M3MWHATMOT NEPMOZ BO OAHOC Ha MeanyMckaTa cdepa. Bo oBaa
HaCoKa Ce ¥ pa3MWUC/yBatbaTa 3a npeasararbe 0apeadu Co Kou Ke ce mpuaoHece
3a NoAobpyBatbe Ha paboTaTa Ha perynaTopHuUTe Tena, Ha jJaBHUOT paanoandyseH
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CepBUC, HO, UCTO TakKa, Ke ce M3BPLN U Jonpeunsnparbe Ha ogpeaeHn Aenosu oa
aKTYEenHnoT 3aKOH 3a fa Ce NOCTUIHE HMBHA AOCNefHa U LenocHa NPUMEHNTMBOCT.

HoBWHa BO pelueHujaTa, WTO Ce pasriesysaaT, € NpoWwmnpyBarbeTo Ha npeasor-
3aKoHCKMUTe oapeabu n Bo obnacta Ha nevyaTeHUTE MEANYMU U eNEKTPOHCKUTE
nybnvkauum. locera, Bo Penybnuka MakenoHuja 3aKOHCKM € peryavMpaHa camo
pagvoandy3HaTa AejHOCT, AoAeKa CEKTOPOT Ha nevyaTeHuTe MeanyMu BOOMWTO He
6un npeAMeT Ha 3aKOHCKM Npesno3n. Heonxo4Ho e fa ce Harnacu Aeka Bo 0BOj
cermeHT 0cobeHo ce 0bpHyBa BHUMaHWe Ha CTaHAapAnTe 1 npenopakute Ha CoBeTOT
Ha EBpona, kajge, 3a pasnuka 04 paavoandysHUTe MeanyMu, ce npenopadysa
COLAPXMHUTE Ha NevaTeHNTe U Ha eNeKTPOHCKWTEe Nybnnkaumy aa He ce perynupaat
CO 3aKOH, TYKY CO €TUYKM KOAEKCH OAHOCHO camoperynaumja, Ho feKa cekako u
oBue meanymu Tpeba ga ru noumTysaaT v Aa paboTaT cornacHo co onwTuTe Hayena
1 MPUHUMIM Ha MeanyMcKoTo paboTerse. Bo MpenopakaTa 94(13) Ha CoBeTOT Ha
EBpona 3a TpaHCNapeHTHOCT Ha MeanyMuTe Ce npenopayysa fa ce pasrnesaar v
BrpajaT MEpPKM BO HaLMOHANHUTE 3aKOHOAABCTBA, CO KOM Ke Ce JaAaT 40BOJHO
MHbOPMaLMM Ha pacnonarake Ha jaBHOCTa 3a fa Ce 3rojieMu TpaHCnapeHTHOCTa BO
paboTereTo Ha 0BOj CEKTOP.

Bo oBaa Hacoka, BO HOBWTE NpeAnor-peLlerHnja ce pasrneaysa MOXHOCTa 3a
BOBEAYyBatbe 3aKOHCKa 06BpCKa 3a NeyaToT M eNeKTPOHCKMTE nybankaumm 3a
objaByBatbe MMMNpecyM CO CUTE HEOMXOAHM MOAATOLM 3a MeanyMoT, objaByBarbe
nojatouy 3a paboTereTo Ha MeanyMOT Of MHTEPEeC Ha jaBHOCTa Kako 1 obBpcka

3a perucrpaumja Ha neyaTeHUTe MEAUYMU N eNeKTPOHCKUTe nybavkaumm Bo
COOABETHATa MHCTUTYLUM]a. LlenTa Ha perncTpuparbeTo Ha neyaTeHnTe MeaNyMU 1
€neKTpoHCKMTE Nybankaumm e aa ce Co3hafe eANHCTBEH BalMAEH pernucrap 3a oBoj
MeanyMCKM CEKTOP, KOj MOKpaj peructapoT 3a paanoandysepu, Ha e4Ho MecTo Ke v
obefHyBa NofaToUMTE 33 NeyaTeHUTE MEANYMMU U eNIEKTPOHCKUTE Ny6nmKaumm, ke
NpUAOHECe KOH 3ro/jieMyBatbe Ha TPaHCMapeHTHOCTa, OAHOCHO K& COAPXM MoaaToum
KOW Ke MOMOrHaT MoJIeCHO OApeayBake Ha MeAMYMCKa KOHLEHTPaLMja 1, Cekako,
Ke Hyay MHdbOopMaLMK 40 NOLIMpoKaTa jaBHOCT BO OAHOC Ha HUBHOTO paboTerbe.
OcobeHo BHUMaHWe ce 0bpHyBa perucTpupareTo Aa He NpeTcTaByBa npeyka

WAK YCNOB 3@ OTMOYHYBakE CO AEjHOCT Ha nevyaT unu eneKkTpoHcka nybnukaumja,
OZIHOCHO perucTpaumjaTa Aa 6uae oa TeXHUUKA NpMpoaa Co Koja Ke ce AaaaTt
OCHOBWTE 3@ HUBHOTO MOTPaHCMapeHTHO paboTerbe.

Cekako, OCHOBEH Mpeaycnos 3a Aa ce obue eeKTMBHO U COOABETHO 3aKOHCKO
peLleHue, koe Ke buae onwTo npudaTeHo U NPUMEHETO, € TPAHCMAPEHTHOCT Ha
Lenata npoueaypa, WUpoku jaBHKn aebaTun v BKIyYyBare Ha CUTE 3anHTEpecnpaHm
cTpaHu. Of 0BME NPUYMHM, OCOBEHO € BaXHO MPEANOroT WTO Ke Npousnese o
CTpaHa Ha HaANeXHWUTe MHCTUTYLMK, Aa MOMUHE HW3 MPOLEC Ha LWMPOKM jaBHM
KOHCYNTauumn CO CUTe peneBaHTHW YNHUTENM Ha Nas3apoT, BO Hacoka ncTuoT

[ia ce Hajorpaau, Ho 1 Aa rv pednekTpa AoceralwHUTe NO3UTUBHU UCKYCTBA

OZ MpUMeHaTa Ha aKTyesHaTa perynatvsa, 3eMajku rv NpeaBuz, KOHTEKCTOT U1
cneundUYHMOT pa3Boj Ha MeanyMCKMOT cekTop BO Penybnuka MakenoHuja.
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3aKOHCKMTE peLleHmnja, KoU LWTO Ke Mpou3fesaT Kako NpBUYEH NPeasior, HaBPEMEHO
Ke 6MaaT CTaBeHW Ha 3ano3HaBatbe Ha jaBHOCTa Mpez OTMOYHYBaHE Ha jaBHUTE
LOMCKYCWK, 33 Aa CUTE 3aCerHatit CTpaHu AafaT CBOW BUAYBaHa, KOHCTPYKTUBHM
npeanosn u Mucnera. CUTe CyreCcTUM BO TEKOT Ha JaBHWUTE AMCKYCUM, KOU Ke

6uaaT BO Hacoka Ha noaobpyBatbe Ha NPBUYHWTE NPeasiosu, Ke 61UAaT COOABETHO
WHTErpUpaHu 3a Aa ce A0jAe A0 NPEeAsior-3akOHCKO peLLeHue, Koe Ke 6uae Bo
Hacoka Ha nogobpyBare Ha CoCcTojbuTe BO MeamyMcKaTa cdepa Bo Penybnuka
MakegoHuja. Cekako, LenoKynH1MoT NpoLec MMa nnaHnpaHa AMHaMyKa Ha OfBUBaH-E
HO 61 610 NOrpewHo NCTUOT Aa Ce Bp3e CO POKOBM, Kou by MOXene aa ce oapasat
KOHTPanpoAyKTUBHO BO MHTEPEC HA U3rOTBYBarE Ha €AHO KBAJIMTETHO 3aKOHCKO
pellexmne. BoegHo, co 0cobeHO BHMMaHWe Ce cnefaT M aHanvsmpaaT nocneaHnTe
n3BewTan Ha Freedom House n MeryHapoAHaTa napTHepcKa rpyna Ha opraHusaumm
3a cnoboaata Ha M3pasyBarbe, a C& CO LieS @ Ce 3eMaT M HUBHUTE MPEnopaku v
CYrecTuu BO W3roTBYBaHETO Ha HOBUTE 3aKOHCKW NPeAnosu.

Cenak, 04roBOpHOCTa Mopa Aa 6uze 3aeaHuyka. Bnagata Ha Penybnvka MakeaoHuja
€ OAroBOpHa 33 BOAEHE Ha NPOLIECOT Ha U3roTBYBaHE W NPeAnaratbe Ha COOABETHO
3aKOHCKO pelleHue of obnacta Ha MeamyMiTe, Koe Ke buae BO COrnacHoCT Co
€BPONCKUTE CTaHAAPAM, @ OArOBOPHM NPETCTaBHULM Ha MEAUYMCKMOT U rparaHcKuoT
CEKTOp AaBaaT aKTUBEH M KOHCTPYKTUBEH MPUAOHEC BO MPOLIECOT Ha M3roTBYBaHE
Ha TOa 3aKOHCKO pelueHune. Cekako, YCBOjyBabeTO Ha A06P0O 3aKOHCKO pelleHune

He e eMHCTBEH NPeayc/ioB Koj Ke rapaHTupa ycnex v nofobpyBatbe Ha CeralHuTe
cocTojbu. OHa LUTO € UCTO Taka HEOMXOAHO € MOCTOEHE Ha CW/HA BONja o cuTe
BKJ/TYYEHM CTPaHM 32 HErOBO JOCNEAHO MOYUTYBabE U LIENOCHO CMPOBEAYBatbE.

3a Taa Uen, Co 3aefHNYKM CUIIN Ha CUTe YMHUTEeNM Tpeba Aa Ce U3rpaam KynTypa

Ha B3aeMHa MOYUT 1 OArOBOPHOCT BO CEBKYMHOTO paboTerse. Of AocerawHuoT

TeKk Ha copaboTka M Aujanor NoMery MeamyMmckaTa 3aeAHuua U UHCTUTYLMUTE Ha
BNacTa, jacHo e Aeka MMa BOJija U MHTEPEC 04 ABETE CTPaHM 3a CMoAeNyBakbe Ha
3ae/lH1uUKaTa 0roBOPHOCT BO MPOLIECOT Ha MUCMOJHYBAtbe HA EBPONCKUTE CTaHAapAM
¥ Npernopaku Bo MeAMyMCKOTO paboTetbe.

CaMo €O OTBOPEH MpuUCTan U KOHCTPYKTUBEH AMjanor Ha CUTE 3acerHaT CTpaHu Ke
ce co3aaje A06pa OCHOBA 3@ 3aKOHCKO peLleHune, koe Ke rv pednekTpa eBponckuTe
CTaHAapaM v Bo6pu NpakTUKK U COOABETHO KEe OArOBOPM Ha noTpebuTe U1
Npean3BMLMTE CO KOW CE COOYYBa MeAMyMCKMOT CekTop Bo Peny6iuka MakeaoHwja.

ABSTRACT

The current Law on Broadcasting regulates the terms and manner of performing
broadcasting activities, i.e. the functioning of the commercial broadcasters and the
public broadcasting service in the Republic of Macedonia. The current law has been
drafted in accordance with the “TV without Frontiers” Directive.
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The adoption of the new Audiovisual Media Services Directive, the introduction of
new technologies and taking into account the lack of a legal framework for the other
media (printed media and electronic publications) imposed the need to draft legal
proposals which would contribute to improving the overall situation of the media in
the country. The new legal proposals should address the inadequacies in the current
legislation, as well as all the necessary changes that should be implemented in
order to bring legislation in line with the recommendations of the Council of Europe,
the Directive on Audiovisual Media Services and positive European standards.

Of course, in order to have an effective and adequate legal solution which will be
commonly accepted and applied there is a necessity for the transparency of the
whole procedure, wide public debates and inclusion of all interested parties. The
main objective is to have an honest and open public discussion in the process

of defining the legal proposals since the Ministry has submitted a draft text and
expects all stakeholders that will take part in the discussion to provide solid
arguments for or against the proposed solutions.

The final goal of the Ministry is to provide a legal proposal which will be in line with
the positive European standards, follow the guidelines and recommendations of the
Council of Europe and address the needs and the challenges of the media sector in
the Republic of Macedonia.

nonuTuyka mmucna 6p. 38



// AKTYEJIHO

» MEAUA NPUHT
MAKEAOHUJA: PEHUCU EAHA
AEUEHUJA COOYYBAIE
CO NPEAU3BULUMUTE
HA MAKEAOHCKHMOT
MEAUYMCKMU NA3AP

asTopu: Cpran Kepum / Buktop [loHeBckm

Megua MpuHT MakefoHWja e Nnog 1 pesynTaT Ha npsaTa

CTpaHCKa MHBecTULMja BO MakeaoHMja BO CEKTOPOT Ha MeanyMuTe
peanu3vpaHa npep peyncu efHa felennja. Bo concTeeHnykara
CTPYKTYpa [OMUHUPaALLE CTPAHCKWUOT NapTHEP, KOHKPETHO
HajronemaTa n3gaBayka Kyka Ha perMoHanHu BECHWLUM W cniucaHuja
BO lepmaHuja, meanymckaTa rpynaumja BAL. Bo noyeTHaTa

(asza Kako AoMalleH napTHep GurypmMpaa 0CHoBauuTe Ha TpuTe
HajTUPaXHWU AHEBHW BECHMLM BO MakefoHuja: [JHEBHUK, YTPUHCKM
BECHUK 1 BecT.

Meaua MpuHT MakeoHW]ja Kako KOHIIOMepaT Ha NoBeKke ApYLUTBa,
Kou 6ea HocuTenn Ha cnomeHaTuTe 6peraosu, bele ocHoBaHa Bp3
npuHuMnuTe Ha Meawua MpuHT MoaenoT, koj BAL| kako meanymcka
rpynaumja TpaauLMOHaNHO ro Heryea of CBOETO OCHOBaHe Npej
MoBeKe OZ LWECT AeleHnn. Toj MoAen Mery ApyroTo noyvsa Bp3
C034aBarbeTO Ha CMHEPrK BO PUHAHCUCKWOT, MPaBHUOT, MApKETUHT
CeKTopoT, NevaTereTo W auctpubyumjata Ha usganujata. Og gpyra
CTpaHa, ypeayBaykaTta noavMTuKa 1 CamoCTOjHOCTa Ha peAakuuuTe, a
BO TME paMKu W NMOAUTUYKMOT Mypann3aM BO HUBHaTa OpueHTaumja,
cnaraaT UCTO Taka BO OCHOBHUTE MOCTYNaTW Ha OBOj MOAEN.
OCHOBHOTO Kpezio Ha efjHa Baka MocTaBeHa n3gasayvka nonunTuka

1 AejHOCT e co3aaBarbe CTabuHM AeN0BHW U PUHAHCUCKM
(YHLAMEHTM KaKO HOCauu W ABUraTenn Ha CaMOCTOjHa M3aaBavka
nonunTuka n cnobogHn meanmymu. Meawa lMNpuHT MakegoHuja
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KaKo npBa KOMMaHuja He caMo BO MakeaoHu]ja, TyKY ¥ BO PErMoHOT, ja BoBeae
MHCTUTYUMjaTa ombyLcmaH, aoHece ETMukmn Hayena v Koaekc Ha ofHecyBarbe

Kako BO pefakuuuTe Ha CBOMTE BPEHAO0BM Taka U BO CErMEHTOT Ha NOrUCTUYKKTE
CeKTopw, CeTO Toa CO Len Aa ce 0be3bean cnCTeMaTCKo U LENoCHO GYHKLMOHMPabe
Ha MexaHU3MUTe Ha camoperynaumja, Kako OCHOBHa NPeTnocTaBKa 1 YCIoB 3a
cnoboaHO M HE3aBMCHO HOBMHAPCTBO. Bo Taa cMucna, Bo 2004 Meanymckata
rpynaumja BAL, unj gen 6ewe Meawna MpuHT Makegoxuja, ja notnuwa Mosenbara
3a rapaHTupare Ha cnobogata Ha neyaToT, HE3aBUCHOCTA Ha pefakuuuTe u
noYnTyBame Ha etnykute Havena Ha OBCE.

Oa rnepHa Touka Ha Megma MpuHT MakegoHWja U304€HUOT NaT Ha MakeAOHCKUOT
MEeAMYMCKM Nasap BeLie NomH Co UCKYLWEHW]a, NPEYKM M NMOHEKOrall ropyYnBu
UCKycTBa. TyKa Npej C& ce MUCIN Ha HeperyaMpaHnMoT MeanyMcKu nasap 1 Ha
€N1eMEHTUTE Ha HeJl0jasiHa KOHKYpPEHLMja, KoM He MOXea a Aa HEMaaT HeraTuBHU
nocneanum no GUHaHCUCKOTO paboTere Ha KOMMaHujaTa U NO3ULMOHMPAHETO Ha
Hej3nHWUTe 6peHaoBM Ha MaKeLOHCKMOT MEANYMCKM Mnasap.

Mako 3akoHckaTa perynatuea Bo Penybnvka MakeaoHuja He 403BOJYBa
KOHLeHTpaumnja Ha eneKTPOHCKW 1 NevyaTeHn MeanyMu Nog eAeH KpoB M
COMCTBEHMYKA CTPYKTYpa, C& A0 NoYeToKoT Ha 2011 roauHa Toa He belwe cnyyaj.
HanpoTvs, NpeMOnyHO ce Tonepupalle cocTojba Cnopea Koja TpUTe AHEBHU BECHULM
Ha Meaua MpuHT MakegoHuja 6ea coo4YeHn Co HenojanHaTa KOHKYpeHumja Ha ABa
[HEBHM BECHUKA CO NOAAPLUKA Ha /iBa TENEBU3UCKM KaHanu, TakeaTta HeperyanpaHa
W He3aKOHCKa coCcTojba HeraTMBHO Ce 0Apa3u Mpes C& Ha NPUXOAUTE 04 peknamu, Ha
BMCMHATA Ha TUPaXuTe U, KOHEYHO, Ha Na3apHWOT YAeN Ha u3aaHujaTta Ha MMM,

Megaua MpuHT MakezoHwuja He v npudaTty 0BME COCTOj6M CO CKPCTEHM palle,
HanpoTWB, jaBHO MM UCKaxyBalle CBOWTe 3an0x6u BO NpwUor Ha peryanpare Ha
MeAMYMCKMOT nasap M OTCTpaHyBake Ha ENEMEHTUTE Ha HeNojanHa KOHKypeHuuja
BO Penybnuka MakeaoHuja. Tue anenu v ykaxyBaha 6ea ynaTyBaHu Kako Ao
HaZANeXHUTE APXaBHM OpraHu Taka v A0 HaAneXHWTe opraHu Ha EBponckara
komucuja Bo bpucen, HO 3a xan 6e3 peuncn HMKakos edekT u efBaj YyjHO exo.

XecTunHaTta 1 MHTEH3UTETOT CO KOja ce BoAea AebaTnTe OKONY KOHTPOBEP3UTE
CO34afEeHV MpeKy MHTepBEHLMjaTa Ha HaANeXHUTe ApXaBHW OpraHu BO
meanymckaTa chepa, Ha CBOEBWAEH HAUYMH LIeIOCHO ja Npe3eHTMpaa HecoBpLUEHOCTa
KaKo Ha perynaTopHMOT e Taka M Ha peasiHuTe CoCcTojbu 1 0AHOCK Ha
MeanyMCKUOT nasap Bo MakefoHuja.

Of nNpobneMaT3MparbeTo Ha CONCTBEHWYKATa CTPYKTypa BO OAAENHM Ciyyau, 40
NONUTUUKUTE MPUTUCOLM W BKjaHK]a KOW Ha NPUKPUEH UMM OTBOPEH HAUMH CY
obe3beamnja CBOEBMAHO MPaBO Ha NOCTOEHE BO FO/IEM AEN Ha MeanyMUTE, U3Neroa
LIENIOCHO Ha MOBPLUMHA BO TEKOT Ha Tue aebatu.

Mosuumjata Ha Meawa MpuHT MakeaoHMja BO TaKBUTE OKOIHOCTM BeLlie MOLHE
jacHa u KOH3WCTeHTHa - cnoboaaTa Ha U3pasyBatbe U MOAUTUYKMOT Nypanusam
BO YpeZyBaukata NofuTvKa MopaaT Aa b1aaT HEMPUKOCHOBEHU, HO MEAUYMUTE He
MOXaT W He cMeaT Aa 6uAaT U33eMeHM 0 MOYUTYBAHETO Ha MOCTOEYKATa 3aKOHCKa
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perynaTiga Co Koja € ypeaeHO HUBHOTO paboTerbe MOA U3roBOp AeKa Ha TOj HauwH
Ce 3arpo3yBaar c/10604aTa M HE3ABMCHOCTA Ha HWBHATA ypeayBayka noinTmka.

JacHo e feKa Taa NMHMja Ha pasrpaHnyyBakbe € MOLIHE TeHKA U YYBCTBUTESHA,
HO TOA HE MOXE W HE CMEe HUKOMY [ia CNYXW Kako ornpaBAyBatbe 3a HEj3MHO
npeyekopyBare BO Koja 6uno Hacoka. Co Apyrv 360poBK, ApxaBaTa He CMee

[a Cx [103BOSIN [i@ ja NpeyeKopyBsa noj “3rosop Ha ,3alThTa Ha 3aKOHUTOCTa BO
paboTereTo’, a caMnTe MeauyMu T.e. HUBHUTE COMCTBEHWULM U YpeaHULUM HeMaaT
npaso Aa ja npeyexkopaT Noj U3roBop Ha ,HENPUKOCHOBEHOCTA U HELONUP/IMBOCTA
Ha cnobojaTta Ha u3pasyBame”.

Taa nebaTta ce ywTe Tpae 1 curypHo Tpeba 1 Aa Npoao/xXu Co Len Aa ce
WCKPUCTANN3MpaaT He CamMo pasUYHUTE MUCTIEHA KOM A0Cera ce MaHUbeCTUpaHwm,
TYKY ¥ [la C& HajaaT 3aedHNuYKN UMEHWUTENN BO BPCKa CO noTpebata 3a perynuparbe
Ha MaKe#OHCKMOT MeAMyMCKM nasap ¥ 3a4yByBatbe Ha cnoboaata v naypanusMoT Ha
camuTe MeanyMu. Kako pesynTaT Ha TakoB Aujanor € HEOMXOo4HO [a Ce MOArOTBM W
YCBOW COOJBETHA 3aKOHCKA perynaTvea, M3paseHa npeky ,3akoH 3a Meanymu’,

Meama MpvHT MakeAoHWja kako n3faBayka KyKa co npeky 250 HoBWUHapu U
ypesLHuLM Bo cBoMTe 4 BpeHaa e MOArOTBEHA Aa Aaje CBOj NMPUAOHEC, TPrHyBajku
TyKa Mery ApyroTo U 04 COMCTBEHOTO UCKYCTBO Ha MAaKeAOHCKUOT MeAMyMCKW nasap,
BO 0OPMYBaHETO Ha 3aKOHCKaTa perynatusa, BO YpeAyBareTo Ha cocTojbure

Ha MeaMyMCKMOT nasap, Kako 1 Bo 06e3beayBarbeTo Ha YCNOBM 3@ NOAUrare Ha
KBaIMTETOT W CTaHAAPAMTE MPW KOHLMMNUPAHETO U CMPOBEAYBAHETO HA CAMOCTOjHa
¥ He3aBUCHa ypezyBauka NoauTUKa Ha NeyaTeHuTe ushaHuja.

Meawna MpuHT MakeLoHKMja ro NOAAPXKYBA LOHECYBAHETO Ha 3aKOH 3a MeanyMu
B0 Penybnunka MakefoHuja Kako MAEH rapaHT Ha cnobosaTa Ha u3pasyBarbe U
He3aBWUCHOCT Ha MeauyMuUTe 1 NpuW Toa Ce 3anara 3a:

o [IOHECYyBatbe 3aKOH KOj MHTErpasiHoO Ke v perynmpa ogHoCUTE Kaj CUTe BUAOBM
MEeANYMMU KaKo MpuAOHEC BO XapMOHM3aLmMjaTa Ha AOMALLIHOTO CO €BPONCKOTO
3aKOHOAABCTBO;

o yTBPAYBatb€ OCHOBHM Hauena BO 3aKOHOT KOW Ke 6uaaT rapaHuuja 3a
CNoboAHOTO HOBMHAPCKO M3pa3yBakbe, HO M rapaHLmja 3a 3alTuTa of
3noynotpeba Ha jaBHO ncKaxaHuoT 360p;

*  0BO3MOXYBae 3aKOHCKM OCHOBYW 3a caMoperyfauuja BO paMKuTe Ha
MEAMYMCKUTE KYKM U HOBUHAPCKUTE acoLmjaLmu;

e yTBpAYyBake Hayesa Kou Ke ja rapaHTupaaTt 3akoHckaTa MeauyMcka
KOHLEHTpaLMja 1 3alTuTaTa OA HenojanHaTa KOHKYpeHumja BoAgjKn 0ocobeHo
CMeTKa 3a rofieMMHaTa Ha HaluoT MefnyMCKU nasap u

o yTBpAYyBatbe Hayena Kou ke o6e3besaT TpaHCMapeHTHOCT Ha COMCTBEHNYKaTa
CTPYKTYpa Ha Meaunymure,

Bo noyetokoT Ha 2012 Meaua MpuHT MakenoHuja ctaHa Aen oA rpynauujata OPKA

XonauHr. Busmjata Ha HOBMOT COMCTBEHWK € KOHTUHYMPAHO MHBECTUPae BO

KBanWTET, MHOBaLMja 1 npodecnoHanHocT. CTpaTtewwkuTe onpeaentu u passojHu
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nnaHosu Ha Meawa MpuHT MakefoHKWja OCTaHyBaaT BO HACOKa Ha MOAWUTHYBake Ha
KBanMTETOT Ha 6peHAoBUTE M OAPXKYBare Ha cTabunHa nosuumnja Ha MaKkedoHCKUOT
MEeAWYMCKM nasap.

Bo Taa cmucna, Meaua MpuHT MakeaoHWja Kako M3aaBayka Kyka, no npoMeHaTa

Ha COMCTBEHMYKATa CTPYKTypa Ha KOMMNaHujaTa, NoKpeHa MHMUMjaT1Ba 3a
CaMOCTOjHO MOTNMWYBHE Ha lMoBenbaTta 3a rapaHTupame Ha cnoboaata Ha NeyaTor,
HE3aBMCHOCTA Ha peaakuunTe U NoYnTyBake Ha eTuykute Havena Ha OBCE.

ABSTRACT

Media Print Macedonia was not only the first company in the Republic of Macedonia
to introduce the institution of the Ombudsman, but also the first one in the region,
thus helping establish the Ethical Code and Principles of Conduct, equally so for the
staff offices of its brands and in the realm of the supporting sectors, all with a sole
goal to ensure a systematic and wholesome functioning of the mechanisms of self-
regulation as the basis and prerequisite for free and independent journalism.
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»15 roaAuHU MEAUYMCKA

PETYJIALUUJA: O1 OPY)XKJE
HA PE)XUM KOH AJIATKA HA
AEMOKPATUJATA

aBTop: 3opaH TpajueBcku

I. NOTPEBA O] MEAUYMCKA PETYJIALUNIA

[JaneyHata 1997 roanHa BO MakeJoOHCKaTa Mfiaja AeMokpaTtuja
co3pea uaejata 3a MeaMyMckaTta perynaumja. Osaa naeja He
3anoyHa Aa ce peanusmpa Co Hamepa Aa BpLUW penpecuja, KOHTpona,
TYKY HanpoTvB - MucujaTa v BM3MjaTa Ha eBporckaTa MoAepHa
MeaMyMCKa perynauuja e ga cosgasa npasuna Ha dep urpa co
€AVMHCTBEHA Len - yHanpeayBare Ha cnobojata Ha n3pasyBareTo
¥ MeAnyMCKWOT nnypanusam. lMo3HaTtata AeBn3a 04 KOMYHU3MOT
,HawmTte Meanmymu ce HaleTo opyxje‘ noyHa a ja ryu MokTa
peneBaHTHOCTa. Bo TEKOT Ha AeMokpaTckaTa Make[oHCKa NponeT
6eLle 0CHOBaAHO HajCTapoTO perynaTopHo Teno Bo P. MakeaoHuja, a
1 e[HO 04 HajcTapuTe BO pernoHoT — CoBeTOT 3a paavoandysuja,
Ha yMe yeno 3actaHa npodecopoT Iby6omy|p Jakumoscku. Bo
roauHuTe WTO cneaea, CoBeToT ro Bogea [opru Bapolwnuja, Mupue
Apamuesckm v 3opaH CtedaHocKu.

MucujaTa v BM3mjata Ha CoBeToT 3a paanoandysuja bewwe
HaTaMOLWHOTO AEMOKpaTU3nparbe N NpodecmoHanmsmpame Ha
MeAWYMUTE W HWBHO NPETBOpakbe BO afnaTka Ha AeMoKpaTtujara.
MeanymckaTa perynauuja HECOMHEHO MOXE MO3UTUBHO WK
HeraTuBHO fa Bnvjae Bp3 cnoboaata Ha Meanymute, cnobopata

Ha MHMOPMMParETO 1 ONWTO Bp3 cnobofaTa Ha M3pasyBarbeTo -
LITO CBETCKMTE JOKYMEHTU r0 W3AMUrHYBaaT Ha HMBO Ha YOBEKOBO
npaso. CP[] BO TeKOT Ha CBOETO 15-roAnWHO NOCTOeHEe Ce rpajeLle
KaKO MHCTUTYLMja TOKMY BO OBaa Hacoka — Aa NpuAOHecyBa

KOH AeMoKpaTusaumnja n nnypanvsaumja Ha MakeLOHCKUOT eTep.
[JobpoHamepHuTe KpUTUYapw oBae BefHal Bu kpeHane paka 3a fa
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mocoyYaT Ha MoTEMHaTa CTpaHa, OAHOCHO Ha OHa LUTO He e HampaBeHo, a Tpebano Aa
6uae UM Nak Ha HeLWTO LITO BM/I0 MOrpeLHO HanpaBeHo, Ha HAaBOAHM Cripery Mery
He3aBWCHaTa perynaumja co LEHTPU Ha EKOHOMCKA MM NOSUTUYKA MOK.

3a MMHaTOTO MOXe NIerMTUMHO Aa ce aebaTupa, HO Mopa fa ce BHUMaBa Aa He ce
MOBTOpAT rPeLLKNTE LWTO Beke 6une HanpaBeHW BO BPEMETO Ha MoYeToLMTE Ha
[NEMOKPATU3NPaHbETO Ha HALLETO OMLWTECTBO, WTO paka Ha CpLe € MHOrY MoroseMm
rpes. [leMmokpaTujaTta He e KOHeyHaTa ofpefuLLIHa Les, Toa € MaToT WTO ro 0AaT 1
TaKaHapeyeHuTe ,cTapu YneHku Ha EY“, Bo AenoT Ha 4oBEeKOBUTE NpaBa CnekTapoT
Ce npoTera oA CKaHAMHABCKWUTE 3eMju co nnbepanHu Tpaauumm 3a cnobopata Ha
MeAuyMuTe U croboaata Ha U3pasyBarbeTo, Ma C& 40 PEMMOHM Kaje LUTO OCHOBHUTE
€BPOMNCKM BPeAHOCTW CTaHyBaaT nobneaun: oBa BaXwu Kako 3a 3anafHuTe Aenosu Ha
EY, kako wto e ®paHuuja, Taka v 3a jyrot - Utanuja n 3a ncTokoT Ha EY - YHrapuja.

AHanuauTe 3a cnobogata Ha MeaMyMuUTE BO (DOKYCOT MM UMaart npen cé ®paHuuja

n Utanuja, kage WTo ce 3abenexysa 3rofemMyBakbe Ha APXaBHOTO BiMjaHue

Bp3 Megnymute. Arba Buon og ,Penoptepum 6e3 rpaHuumn” gypu roBopm 3a
,BEPNTYCKOHM3aUMja Ha UTaNWjaHCKUTE MeanyMK“ — 3@ C& NoroneMo (y3noHupare Ha
[PXXaBHMOT anapaT Co MeaMyMCKuTe peaakumun. BakeaTta reorpadcka naHopama Bp3
eBponckuTe 36uaHyBama BO HUKOj ciyyaj He Tpeba Aa cnyxu 3a baratennsunpare
Ha MeaMyMCKUTE Npean3BULM Ha MakedoHCKaTa AeMoKpaThja — TyKy HamnpoTuB,

HMe MOXeMe [ja KOpUCTUME FOTOBW pelleHuja 3a caMyHuTe npobnemn. Hosute
TEXHO/IOMMM — Npej CE& 3aCHOBaHM Ha MHTEPHET KOMYHMKALMUTE — AOHECOa MOXHOCT
3a pa3Boj Ha TakaHapeyeHaTa e-gemokpatuja: b6norocdepata u coumjanHuTe Mpexu
1 TOQ Kako NpMAOHECYBaaT KOH KBa/NMTaTUBHO 360raTyBame Ha Naypanv3Mor.

He Tpeba na ce npeBuan GakToT Aeka apanckarta nponet Bo CesepHa Adpuka
NpuBp3aHNLUTE M perpyTupalle TOKMy npeky couunjanHuTe mpexu. MNpeky HoBuTe
KOMYHMKaLMCKN TEXHONOTUW CEKOj MOXe jaBHO Aa UM ce 0bpaTh Ha HeroBuTe
corparaHu, aa 6uae CnylHaT v BuaeH. NaHWOT MeanyMCKM NOpeaok, WTo Ke ja
BK/IY4YM 1 perynaTopHaTta pamka 3a MeauyMu, BO HUKO] cnyyaj He Tpeba fa ja
orpaHuuysa cnobogHaTa pasMeHa Ha naeun v rneavwTa, Tyky Tpeba aa cosgase
yCnoBu 3a (ep-nnej Ha nasapor.

Bo Taa Hacoka, MeanyMckaTa perynauuja He Tpeba noeeke Aa 403BOYBa EBTUHO
na buge nanrpysara npeky 6eckpynyno3Ho 0AHeCyBarbe Ha MeanyMCKUTE
COMNCTBEHWLUYM NPeKy Topneanpakbe Ha HanopuTe 3a BOCNOCTaByBare 34paBa
KOHKYpeHLMja Ha MeanyMCKM1OT (M Ha peknaMHWOT) nasap, TYKY KOH CO3/aBame
CUITHU ¥ NPOdUTABUIHN MEAUYMCKM KOMMAHUM, KOW Ha HOBMHAPCKMOT Kadap Ke My
0BO3MOXaT NOYMTyBarbe Ha NpodecnoHanHNTe MeaNyMCKM CTaHaapan. [pxasaTa
MOpa Ha OBMe MeAMyMCKM KOMMaHWM Aa UM CO34aje 34paBu yCnoBm 3a paboTa

Ha MeAWyMCKMOT Nasap, Kaje LITO KBa/IUTETOT Ke 6uae LieHET, HaMeCTo CUTHOTO
KPaTKOPOYHO NpodUTEPCTBO MM NONMTMKAHCTBO. O Apyra CTpaHa, NOIMTUYKNUTE
€NV Mopaar Aa ro npudartart HayenoTo, wTo Bo 20-TMOT BEK ro nonynapunpalle
NO3HaTMOT aMepuKaHckn Mucnuten Hoam Yomcku, Koj pede: ,AKO BepyBaLl BO
cnobonaTta Ha rosop, Torawl BepyBall Bo cnoboaaTta Ha roBopere/u3HecyBatbe Ha
CTaBOBMU LUTO He TU ce Jonaraar.”.
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II. AKTYEJZTHA COCTOJBA BO MEAUYMCKATA COEPA O[] ACNEKT HA CPA

rmobann3aumjata BO eKkOHOMCKaTa cdepa, nmbepanusaumjata Ha nasapure,
OTCTPaHYBaHETO Ha CUTE NPeYKn (MHCTYTYLMOHANHM M NPaBHM) 3a BNe3 Ha

HOBW MUrpayn Ha nasapuTe W 3rofieMeHaTa KOHKYpeHLmja ce leHec 0CHOBHa
KapaKTepucTuka v pamka BO Koja AenyBaaT U QyHKUMOHMPAAT UHCTUTYLMUTE U
KomnaHuuTe BO cBeToT. OBaa coctojba Ha rnobanusaumja n nubepanvsaumja, co
3a0CTpeHa KOHKypeHLUuja e nocebHo NpUcyTHa BO CEKTOPOT €NEKTPOHCKW MeANYMU.
PanuaHMOT pa3Boj Ha HOBM TEXHOIOMMM KOW OBO3MOXYBaaT HYAEHE Ha HajpasnyHu
HOBW, HO U NOAO6PYBarbe Ha KBANWTET Ha NOCTOjHUTE YCNyri, AOBeAyBa A0 XKeCToka
KOHKYpeHUWja noMery enekTpoHCKUTe Meanymu 1 6opba 3a cekoj HOB rneaad.

3apaav ycnewHo oncTojyBarbe Ha Baka nmbepanusnpaH v 0TBOPEH nasap co
Cepuo3Ha KOHKypeHuuja, MeanymMute Mopa Aa buaat MeHalnpaHu o4 CTpyYHM

M KOMMETEHTHM ,MPOdEeCHoHanLUM* Kou KOHTUHYMPAHO Ke r'v yCcoBpLUYBaaT W
nopobpysaaT CBOWMTE BELITUHM HA MeHaLMpame 1 ynpasysame. OBa € Heonxo4Ho 3a
Aa MOXaT eneKTPOHCKMTE MeAMYMM i@ OMCTaHaT Ha nasaporT, Aa ja nogobpat ceojata
rnefaHocT v BAUjaHWe/peneBaHTHOCT BO OMLUTECTBOTO M Ha KPajoT Ha roAuHaTa Ha
CBOMTE aKLMOHepu Aa UM 0BO3MOXaT fobumBKa.

CeKkojaHEeBHMOT pa3B0oj Ha HOBM TEXHONOIMK, KaKO 1 HEMUAOCPAHATA KOHKYpPEHLMja
6apa nocTojaHo M KOHTUHYMPAHO YCOBPLUIYBake Ha MeHallepuTe KoV pakoBoaaT

CO EJIEKTPOHCKMTE MeMYMM KaKo M Ha HOBMHapUTE KOW ro KpenpaaTt KpajHuoT
npoussoz: uHdopMaLujaTa 1 nopakata 4o rnejayunte. Bo ycnosu Ha
HenunbepanusupaH nasap wau enyMHo nubepanu3vpaH nasap Kakos WwTo bele
MeLMyMCKMOT NpOCTOp Npef AeBefeceTTuTe roanHn Bo Penybnvka MakenoHuja v
0CTaTOKOT OA KOMYHUCTUYKMOT 610K, MEHALIMEHTOT BO €/1eKTPOHCKUTE MEANYMU 1
CaMOTO MeHalMpame Co HWB ce 6a3npalle Ha eKCKTY3MBHOCT Ha nasapoT, 04HOCHO
TakaHapeyeHO MOHOMOCKO OAHecyBakbe. BaksaTa nonox6ba Ha MeanymuTe Ha
na3apoT pe3ynTupalue co TPOMOCT BO AOHECYBAHETO Ha OANTYKUTE, HEMarse Xxenba
3a KOHTVHYMPaHO YCOBPLUYBake Ha CNOCOBHOCTUTE HAa MeHallepuTe UM MHOry
Masio HWBO Ha CTpyyHa Haarpanba, cnaba 3aMHTepecMpaHoCT 3a NOAUrHyBatbe

Ha BELITUHUTE Ha HOBMHApPWTE WK PelaTUBHO HEKBAJIMTETHO MEHaLMparbe Co
YOBEYKWTE pecypcu, Masia Uin HeMarbe BOOMLTO rpuXa 3a KBAJIMTETOT Ha ycnyrute
kou r1 AobmBaa rnefaunTe M CNOPOCT BO BOBEAYBAHETO HA HOBM TEXHONOMUU.

CocToj6aTa co MEHALIMPaHETO HAa MEAMYMUTE MO AEMOKPATU3UPaHbeTOo Ha
OMWITECTBaTa BO LIESIMOT KOMYHUCTUYKM 610K BO YCNIOBM Ha NMbepanusnpaH nasap
MOTMOMIHO CE CMEHU. MeHaLEPUTE HA ENEKTPOHCKUTE MEANYMU CE MPUHYAEHN
MNoCTOjaHo @ MM YCOBPLIYBAaT CBOMTE BELUTUHW KaKo M BELITUHWUTE Ha HOBUHApWTE
BO MeAMYyMOT CO KOj ynpaByBaar, Aa KpenpaaT 1 CrpoBedyBaaT npoLeaypu Ha
MEeHaLMpare CO YOBEUYKUTE pecypcy, Aa NpUMEHYBAaT BO PaboTereTo HajHOBM
Hay4HW W CTPYYHM METOAM HA KOPMOPATUBHMOT MEHALIMEHT, 4@ KpenpaarT 1
CrpoBeayBaaT Npoueaypy Ha AOHECYBatbe OANYKM, Aa BOAAT CEPUO3HA pMka

3a rMeAaHoCTa U PejTUHIOT Ha MeaWyMOoT W rejadnTe U 3aefHuLaTa, NocTojaHo
CNefiere V¥ BOBEYBarbe HOBM TEXHOMOMMM U YCIYTW U FPUXKa 3@ KBANUTETOT Ha
YCIyruTe LWTO UM Ce HyAaT Ha rnegauuTe.
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OBaa cocToj6a Ha KOHTMHYMPAHO YCOBPLUYBathe Ke ja OMnuiaM co M3jaBaTa Ha
Epuk Xodep: ,MaHnHaTa um npunara Ha oHue Kou 3a BPEME Ha roJIeMUTE MPOMEHU
Ce 1oAroTBEHN Aa yuaT, @ OHME KoM MUCAAT eka HEMaarT LUTO MOBEKE Aa yuar, Ke
OCTaHaT 3aTeyeHu BO CBET KOj MOBEKe He nocTon”.

Bo Penybnuka MakenoHuja, MEANYMCKMOT CEKTOP BO M3MWUHATUTE ABaeceTMHa
rOAVMHKW 1Malle ocobeHa AvHaMWKa CO rofIeEMU MHBECTULIMOHW BIOXYBaka,
BOBE/AYyBatbe W BOCMOCTaBYBame CTaHAAPAW Ha NPOdECMOHaIHO 1 06jeKTUBHO
MHGOPMUParbe N BTEMENYBaHE Ha MEAMYMUTE KaKo HOCeYKM CTonb Ha
femokpaTckuTe npouecu. TpaHcdhopMmalmjata Ha MeanyMCKUOT CEKTOP Of jaBeH/
[\pXaBeH BO NpuBaTeH, BOCNOCTAaBYBaHETO aZleKBaTHa NOMUTMKA BO MEAUYMCKUOT
CeKTop, a CeTo Toa NOAAPXKAHO CO KBasMTETHa NMpaBHa pamka, belle NocTaBeHo Kako
rnaBHa Len Ha CuTe JoceraliHv Bnaaw, 3apaau usrpagba Ha 34paBo AEMOKPATCKO
OMWTECTBO M MOCTUTHYBake Ha CTaHAapAMUTe Ha AEMOKPATCKMUTE OMLITECTBA 04
3emjute Ha EY KoH kou ce cTpemu u Penybnuka MakenoHwja.

MpBWTE YEKOPW M aKTMBHOCTM 3a BOCMOCTaBYyBake feraaHa paMmka Bo Koja cuTe
MeanyMMu Ke MoxaT Aa (YHKLMOHWpaaT noj eaHaKBM perynaTopHu YCI0BM, @ CO Toa
1 Kpeupare Ha 3apaB MeanyMcKu cekTop Bo Penybnvka MakeaoHuja, ce 3anoyHatv
B0 1997 roanHa co LOHECYBaHETO Ha NPBMOT 3aKOH 3a paanoandysHaTa AejHoCT
BO He3aBucHa MakepoHuja. Co 0BOj 3akOH 3a NpB naT No 0CaMOCTOjyBaHETO Ce
feduHMpaa nNpaBHM YCI0BK 33 PYHKLMOHUPAHETO Ha €1eKTPOHCKUTE MEANYMU BO
Penybnuka MakeaoHwuja. 3a npB naT BO Koja 6uno obnact Bo Penybnvka MakeaoHuja
ce hopMupalle perysaTopHo Teno Koe Ke B1ae HaANeXHo 3a perynnpare

Ha ogHocuTe BO cekTopoT. bewe ocHoBaH CoBeTOT 3a paanoandysunja Ha PM,
HajCTapoTo perynaTopHO Teno Koe ja Aobu ynorata Aa ro perynmpa MeamyMckmoT
cekTop v Aa buae npeABECHWK KOH CO34aBarbETO Ha APYruTe perynatopHu Tena Bo
HawaTa 3emja kou ce dopmmpaa nogouHa. Oeaa rognHa CoBeTOT 3a pagnoandysnja
Ha PM ja opbenexyBa neTHaeCeTroAWLWHMHATa Of CBOETO MOCTOEHE.

MpeanseuumTe CO KoM BO AaneyHata 1997 roauHa ce coodysalue CosetoT bea
perynmpame Ha paanoandysHUOT CEKTOP KOj AoToraw dyHKUMoHMUpalle 6e3
3aKoHcKa paMka. Mpea 3agava Ha CoBeToT belle pacnuwyBarbe KOHKYpPC 3a
LOLenyBarbe KOHLEeCUM 3a Bpllere pagnoandysHa AejHOCT Ha TeNeBmsnnTe u
paaujaTa Kow rv ucnosHyeaa ctaHfapaute kou ru onpegenu Cosetot. OBaa
akTMBHOCT COBETOT ja cnpoBefe BO npsaTa nosoBMHa Ha 1998 rogmHa co
[OAENyBareTO KOHLECUM 3a ABE HALMOHAMIHV KOMEpLMjaiHu TENEBU3NK, €4HO
HaLMOHaNHO KOMepLUMjanHo paauno, AeCeTuHa permoHanHyu KOMepLUmnjanHu TeNesmsmm
1 paguja, Kako 1 Ha CTOTWHa KOMepLMjanHu NoKaaHu TeNeBU3un U paauja, co

WITO BKYMHWOT 6p0j neranHn komepumjanHu paanoandysepu Bo Penybnuka
MakenoHwuja n3HecyBawe Haa 150 (cTo v neaecer). MpouecoT Ha AofenyBakbe
KOHLIeCMK Ha TeneemsnnTe U pagvjaTa belwe npocneieH co NOUTUYKK BinjaHuja
6uaejku KoHuecunTe v goaenysalwe BnagaTa Ha PM Ha npeanor Ha CoBeToT.

Co 3aBpLUyBaHETO Ha NPOLECOT Ha A0AeNyBarbe KOHLECUMN Ha NeranHuTe
paavoandy3epu, HaABOP OZ CMCTEMOT OCTaHaa yLUTe TOJKY paanja v TeneBusnm Kou
He M UCMONHYBaa TEXHWYKMTE W NPOrpamMcKuTe ctaHgapam koum ru nponuwa CoBeToT
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3a pagvoandysmja. Ho v nokpaj Toa WTo Hemaa KoHuecuja oBue ,anBu“ cybjekTu
NpoAo/XKja a ja eMUTyBaaT cBojaTa nporpaMa u ctaHaa HesojanHa KOHKypeHuuja
Ha neranHute Mmeamymu. Bo 2000-Ta rogmHa, co popMuparbeTo Ha BTOPOTO
perynaTtopHo Teno - AreHuujaTa 3a eNeKTPOHCKW KOMYHMKaLUWu (BO Toa BpeMe

Ce HapekyBallue YnpaBa 3a TeNekoMyHUKaLuu), Co 3aefHN4Ka U KOOPAMHMPaHa
aKTUBHOCT Ha JBETe perynaTtopHu Tena oBWe HeneranHu cybjekTn Bo MeanyMcKaTa
cdepa 3acekoralwl ucyesHaa o4 MeANYMCKUOT NpOCTOpP.

III. VAHU AKTUBHOCTU - HOB 3AKOH U CTPATEIUJA

Bo ex0TO Ha NOArOTOBKMTE Ha HOBMOT 3aKOH 3a MeauyMu, YeCTomnaTyh ce NocTaByBa
npallareTo 3a Toa Kako Tpeba Aa v3rneaa HOBMUOT MakKeLOHCKM MeanyMCKM
nopenok. OAroBopoT € 0CTa jaceH: Ha MakefoHuja 1 e noTpebeH MeanyMcKu
nopefok Koj Kako CBoja MuUCMja Ke ro MMa KBaJIMTaTUBHOTO yHanpeayBatbe Ha
MeAMYMCKMOT Mypanu3am npeky ronsyBake Ha Lienata MeAMyMcKa KpeaTMBHOCT,
MeaunyMCKM NMopeaok Koj Ke r'v yHanpeayBa npodecuoHanH1Te HOBUHAPCKK
CTaHAapau, Koj Ke MoTvBMpa Ha AebaTa, Koj Ke My A03BOSIM Ha YpeaHUUYKUOT
Kajap fa HaMeTHyBa TEMM 3a OMLITECTBEH AMCKYPC — W, Ha KpajoT, HaMm HU Tpeba
MeanyMCKM MOpeaoK Koj Ke My ro rapaHTipa npaBoTo Ha rparaHWHOT aa buae
06jekTMBHO MHbOPMMPaH.

[lemokpaTtuzaumjata Ha MeAMyMCKMOT CEKTOP OAM paka noj paka co
JeMoKpaTv3aumjaTa Ha LenoTo onwTecTso. 15-FoauwHuort jybunej Ha MakeaoOHCKOTO
perynaTtopHo Teno 3a meauymu - CoBeTOT 3a paanoandysuja - e gobap nosos

3a NOCTaBYBake Ha MMaBHUTE CTpaTeLLKW onpeaenbu Ha uaHaTa Meanymcka
perynauuja.

3anoyHaTa e uspaboTkaTta Ha HaunoHanHaTa cTpaTervja 3a paamoandysHa
AejHocT 3a nepuogot 2013-2017 roamHa, BO Koja nocebeH 0CBPT Ke ce Aaje Ha
06e36enyBarbeTo 34paBa perynaTopHa CpeavHa 3a MeanymuTe BO Penybnvka
MakefoHMja BO HAapeAHMOT NETroAuLLIEH NEPUOA, CNPOoBeyBarbe U 3a0KPYXKyBame
Ha NpoLEecOoT Ha Aurutanusaumja. Bo npouecot Ha u3pabotka Ha CTpaTernjaTa ke
6uaat BKNYYEHU CUTE PENEeBaHTHU CTPYYHU W Hay4HU NoTeHuujanu Ha Penybnvka
MakeaoHuja, Mpodecopu N Hay4YHn paboTHWULM O peneBaHTHUTE HayyHU

061acTu, HeBNAAMHUOT CEKTOP, Kako W ekcnepTu of EBponckaTta yHWja kou Ke
6upat obe3beneHn co GuHaHcKucka nomow Ha Mucujata Ha EBponckaTa yHuja Bo
Ckonje. Bo cTpaTerujata NpuMOpUTET Ke CE CTaBW Ha CO34aBatbeTO aMBUEHT 3a
(YHKLMOHMPatbe Ha MeAnyMUTe, 0CNOBOAEHN Of BAMjaHW]aTa Ha MOAUTUYKM U1
€KOHOMCKM LLEHTPM Ha MOK, Kako NpeaycnoB 3a (hyHKLMOHUPatbe Ha CEeKoe 3peno
AeMokpaTcko onwTecTBo. Kako rnaBHa Len Ha cTpaTervjaTa ce nocraByBaart:
pellaBarbe Ha KOH(PIMKTUTE Ha MHTEPEC BO MeAMyMCKaTa COMCTBEHUYKA CTPYKTYpa,
pa3buBare Ha Hej03BONEHNTE MeAMYMCKU KOHLEHTpaUumM 1 36oratyBare Ha
nAypanv3mMoT Npeky AurnTanusaumja Ha paanoandysujata u npomMoumnja Ha HoBUTE
TEXHONOrK,
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HajBaxHOTO Mpallare, M BOEAHO eAHO O HajKpymnHuTe, e AocneaHaTa v LenocHa
umnnemeHTaumja Ha 3PZ. He moxeme aa roBopume 3a cnobofHv Meanymu AOKONKY
He rapaHTVpaMe HWBHA LeNI0CHa He3aBWCHOCT, NMPeKy NpaBuIHO perynupare Ha
nasapoT v UMMNIEMEHTaLM]a Ha 3aKOHUTE.

IV. 3AKNTYHOK

CoBeToT 3a paanoandyauja, Npexy OANYYHOCTa Aa MM Pelln KpynHUTE Npallarba
MOBP3aHM CO COMCTBEHMYKATA CTPYKTYpa, NPeKy NpeBeHUparbeTo nojasum Ha
HEe03BOIEHN MEAMYMCKN KOHLEHTPaLMW, NPEKY CO3AaBatbe dep YCI0BM Ha
MeAMYMCKMOT Nasap Kako v NpeKky A0CNEeAHO CrpoBeayBare Ha 3aKOHOT 33
paavoandysHaTa AejHOCT, Ke NPOAOIXM Aa AaBa MPUAOHEC KOH YHaNpeayBareTo Ha
cnobopata Ha U3pasyBakeTo Bo Penybnuka MakeaoHwja.

Llenta Hu e fa co3gaseme KOHKYPEHTEH M OAPXIMB MeAMyMCKM nasap, KOjITo Ha
rparaHnTe Ke UM Hyau KBanWUTETHU U PA3HOPOAHM MEANYMCKM COAPXMHM, CaMo OHWe
MeanyMu, KONWTOo (bVIHaHCVICKI/I Cce CaMooapXnuen, nMaat I'IOTeHLlI/IjaJ'I Aa UM ogoneat
Ha NOJIMTUYKNTE U EKOHOMCKUTE NPUTUCOLM N Ha TOj Ha4yuH Aa nNpuaoHeCyBaaT KOH
yHanpeayBahe Ha AeMoKpaTujaTta BO ONWTECTBOTO. 3aliTUTaTa Ha MEANYMCKUOT
naypanusam, yHanpeayBareTo Ha cnobogata Ha n3pasyBareTo NpeKy BoBeAyBake
HOBW MEANYMCKM TEXHONOTUW 1 CO3AaBarbeTo OAPXKINB MEANYMCKM Nasap WU HaTamy
OCTaHyBaaT raBHWUTe CTpaTewkun npuoputeTn Ha CPA.

CoBeToT 3a paanoandysuja Kako perynaTopHo Teno Bo cepaTa Ha eNeKTPOHCKUTE
MeLMyMM MMa 3akOHCKa 06BpcKa Aa ja perynvpa ,MeanymckaTta CoapxuHa“, aa ce
FPUXM 3a pa3HOBMAHOCTA HAa MeaMyMcKaTa NoHyAa, Aa ja 3alTuTyBa ManoneTHaTa
nybavka og MeanyMCKU COAPXKMHM KOMLLTO MOXaT LUTETHO Aa BAvjaaT Bp3 Hea v
cnuyHo. Cekako, efHa 04 Haj3HayajHUTe 06BPCKM € U 3aluTuTaTa Ha aBTOPCKUTE

1 CPOAHUTE MpaBa ¥ Ha OHWE MeAMYMCKM CEPBUCMU Of CTPAHCKM 3eMjM LTO Ce
peemMuTyBaaT NpeKy onepaTopuTe Ha jaBHUTE KOMYHMKALMCKL MPEXH, Kako WTO

Ce onepaTtopuTe Ha kabencka Tenesusuja, IPTV, aurutanHa 6e3xuuyHa Tenesmnsnja,
caTenuTcka Tenesmsmnja kako DTH (Direct-to-Home) nTH.

CoBeToT 3a paanoandysnja, Co U3BpLIYBarE Ha CBOUTE HaANEXHOCTM COrNacHo

€O 3aKOHOT 3a paanoandysHaTa AejHOCT U 0COBEHO CO aKTUBHMOT NPUOA BO
noAroToBKaTa 1 AOHECYBaHETO MHOMYBPOjHM M 3HaYajHM NOA3AKOHCKM aKTK, noneka
HO CUIypHO Ce HaMeTHYBa KaKko Tesl0 KOeWwTo HeCOMHeHO Tpeba Aa ja ocTBapu
ynioraTa Ha perynaTop Ha na3apoT 06e36eyBajku MaKCUMasHK perynaTopHu yCloBu
Ha paanoandy3HMOT Nasap M BOCMOCTaBYyBake NMOBUCOKO M MOKBANUTETHO HUBO Ha
KOHKYpeHLMja Ha na3apoT Ha MeanyMu.
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ABSTRACT

The Broadcasting Council, in its decisive efforts to solve the major issues related

to the ownership structure, prevention of unacceptable concentration of the media,
creation of fair conditions on the media market and consistent implementation of
the provisions of the Law on Broadcasting will continue to contribute to the freedom
of expression in the Republic of Macedonia.

Our objective is to create a competitive and sustainable media market which will
offer to the public high-quality and diverse media content. Only those media which
are financially self-sustainable have the potential to resist political and economic
pressure, and in this manner, can contribute to the promotion of democracy. The
protection of media pluralism, the promotion of the freedom of expression by
introducing new media technologies and the creation of a sustainable media market
remain the major strategic priorities of the Broadcasting Council.

As a regulatory body in the sphere of electronic media, the Broadcasting Council

is legally obliged to regulate the “media content”, to ensure the diversity of the
content offered by the media, to protect the under-age viewers from the content
which can have harmful effects, etc. Of course, one of its most important obligations
is also the protection of copyright and related rights of foreign media services and
programmes which are re-broadcast through the operators of public communication
networks, such as cable TV operators, IPTV, wireless digital television, satellite
television such as DTH (Direct-to-Home), etc. In line with its competencies which
are in accordance with the Law on Broadcasting, and in light of the especially active
period which concerns the preparation and adoption of numerous and important by-
laws, the Broadcasting Council slowly but surely has become a body that, without
doubt, should perform its role as the regulator of the media market, providing the
best regulatory conditions on the broadcasting market and the establishment of a
higher and better-quality level of competence in this domain.
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» AHCTUTYLIUOHAJTHATA
FAPAHUUJA HA CJIOBOAHMUTE
MEAUWYMU KAKO HEONXOAEH
EJIEMEHT HA EOUKACHATA
3ALUTUTA HA CJIOBOAATA
HA MEAUYMUTE CIMNOPEL
YJIEH 10 041 EBPONCKATA
KOHBEHLIUJA 3A 3ALUTUTA
HA YHOBEKOBUTE NPABA U
OCHOBHUTE C/ioboAMU

aBTop: Makcumunuan Kan

I. BOBEA: UHCTUTYUMNOHAJTHA FAPAHLMIA 3A C1IOB04HN
MEAWYMMU CNIOPE[ YJ1EH 10 O3 EBPONCKATA KOHBEHLIUIA
3A 3ALUTUTA HA YOBEKOBUTE NPABA N OCHOBHUTE
cnoeoan?

MeanymuTe, Kako 1 KOMyHMKaumMcKaTa KynTypa BOOMLTO,
3HauYUTENHO Ce NpPOMeHKja BO nocneaHnTe 20 roauHu npeky
rnobanusaumjata, feleHTpanusaumjata u HeorpaHuyeHaTa pa3mMeHa
Ha MH(OpMaLMK, MpeKy ekcnaosunjata Ha MHGOPMaLMCKUTE pecypcu
1 HEMOCPeAHOCTa Ha MHTepaKTMBHATa KOMyHMKaumja. [JuHammukara
Ha MHdOpMaLMcKaTa 1 MpexHaTa eKOHOMMja I ypuBa KnacuyHuTe
NpeTCTaBu Ha onwrTaTa jaBHocT.! YyBapuTe Ha aHanorHaTta epa,

L VoBkuhle, Der Wandel von Verwaltungsrecht und Verwaltungsprozessrecht in der
Informationsgesellschaft, in: Hoffmann-Riem / Schmidt-ABmann (Hrsg.), Verwaltungsrecht in der
Informationsgesellschaft, S. 352; Vesting, Zur Entwicklung einer ,Informationsordnung®, in: Badura /
Dreier (Hrsg.), FS 50 Jahre BVerfG, S. 239.
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KpeaTopuTe Ha jaBHOTO MUCNEHE, PaAMOTO M NMeYaToT, ja rybaT MoKTa BO cuTe
€BPOMNCKMN ApXaBu.>

Co Toa, ieHec, NOBEKe O/ KOra W Aa e, Ce NocTaByBa NpallakbeTo Koja e pamkara
WITO KOMyHMKaumMckaTa cnoboaa cnopes ynerot 10 og EBponckata KOHBeHUMja

3a 3aliTUTa Ha YOBEKOBMTE npaBa 1 onwTuTe cnoboau (EKYM) ja noctaByBa Kako
MepKa Ha eBPOMCKOTO YCTaBHO NpaBo 3a rapaHumja Ha cnobofaTta Ha MeanymuTe 1
Ha Naypanu3mor.

Mo ocHoBHaTa npecyaa 3a JleHymna Ha ECHIM og 1993 r.3, koja cTaBum Kpaj Ha
ABCTPUCKMOT paanoandyseH MOHOMON v BO ApXaBaTa BUAE Hajronema rapaHumja

3a MeaMyMcKaTa pasHOMMKOCT, BO MUHATUTE rOAMHU, 0CO6EHO BO ApXaBuTe BO
TpaHcdhopmaumja og CpegHa u oa JyronctouHa EBpona, cnesea noHaTaMoLWHK
04NTYKM 3a CTPYKTypaTta 1 3a hopMUpareTo Ha CnoboaHM MEANYMCKM CUCTEMM, KaKo
Ha npuMmep, 0ANyKuUTe 3a 06Bp3yBarbe Ha TPAHCMAPEHTHOCT WU Ha NYyPanHOCT Npu
LOLenyBareTo NMLEHUM 3a pagnoandysuja.

Moxe nu 0TTyKa Aa Npou3nese MHCTUTYLMOHANHa rapaHumja 3a cnoboaHu meanymm?
Ce KoHUeHTprpaaT nm 06jeKTUBHO-NPaBHUTE rapaHTHW 06BPCKM Ha ApXaBuTe
NOTMUCHWYKKN Ha KoHBeHUMjaTa 3a rapaHumja Ha cnobogaTa Ha MeguyMuTe U Ha
NAypann3MoT BO HEMPUKOCHOBEHA MHCTUTYLMOHaAHa cnoboda, YnjalwTo rapaHumja e
3afjaya Ha OBMe JpxaBu, BO YnjawTo 06nacT AejCTBYBarETO Ha ApxasaTta e CTporo
OrpaHuMYyeHo 3a Taa, 04 CBOja CTpaHa, Aa He ja noBpean cnobopata? Kako Moxe

[a Ce 3aMUCM OBaa MHCTUTYLMOHANHA rapaHuumja, Kako WTO NocToun, 0CobeHo Ha
MHTepHET, Bp3 OCHOBA Ha aKTYeNHUTE OMACHOCTM 3a OCHOBHWTE npaBa? Hyam nun
uneHoT 10 og EKYM 3awTuTa Ha HeyTpanHoCTa Ha MpexuTe BO AMrUTanHaTa epa 3a
edukacHo aa obesbean nnypanusam? Mpousnerysa i HoB BanaHc Mery 3alTuTaTta
Ha NiMyHocTa crnopea uneH 8 oa EKYM v uneH 10 oa EKYM 3a pa ce obesbeaat
cnoboaa Ha MUCNIEHETO M AEMOKPATCKO YYECTBO BO AMrUTanHKUOT cBeT? OBa ce
npalaraTa WTOo MM UCTpaxyBa oBaa cTaTuja.

II. OCHOBM HA CYACTBOTO 3A OBJEKTUBHO-NPABHA ANMEH3WUIA HA
C/NNIOBOAATA HA MEANYMUTE

KomyHukaumckaTa cnobosa e eaeH 04 OCHOBHUTE CTONBOBK Ha eHO AeMOKPATCKO
onwTecTBO. Taa e Hen3ocTaBeH NpesyCc/oB 3a HErOBMOT HAMpeaok 1 3a JIMYHMOT
pa3BOj Ha CEKOj YOBEK:
,Freedom of expression constitutes one of the essential foundations of a
democratic society, one of the basic conditions for its progress and for the
development of every man.*”

2 Holznagel, MMR 2011, S. 2; Neuberger, Medienrecht und Medienwandel aus kommukationswissenschaftlicher Sicht, AfP
2009, S. 537 (538); Mecklenburg, Internetfreiheit, ZUM 1997, S. 529.

3 EGMR EUGRZ 1994, S. 549 - Informationsverein Lentia ./Osterreich.

4 EGMR, Glas Nadezhda EOOD und Elenkov / Bulgarien, 11. Oktober 2007; Meltec Ltd. und Mesrop Movsesyan ./. Armenien,
17. Juni 2008.
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YwTe co AOHECYBareTO Ha oanykata Handyside npotus ObeanHeToTo Kpancteo Bo
1976 roamHa®, oBa Hayeno Bnagee BO CYACTBOTO Ha EBPONCKMOT CyAa 3a YOBEKOBU
npasa (ECYM) Bo unex 10 og EKYM. ECYM n repmaHckmoT Cojy3eH yCTaBeH cya
MocTojaHo, Npeky CyAckaTta BNacT, ja HarnacyBaaT KOHCTUTYTWBHaTa NOBP3aHOCT Ha
(yHKUMWTE Ha AeMOKpaTujaTa 1 Ha cnobogaTta Ha MUCIEHETO, M 0Ba KOHCTUTYTUBHO
3Hayere 0cobeHo ro npeHecysaaT Ha cnoboaaTta Ha nevaToT U Ha pagmoTo.b
Cojy3HMOT yCTaBeH CyA ywTe BO CBOjaTa npecyaa 3a Jiut og 1958 roguHa ja passu
naejaTa Aeka cnobosata Ha MUCNEHETO, KaKo W CUTE OCHOBHYM MpaBa, Co03AaBa
06jeKkTMBEH CBETCKM MOpeAoK, KOj HaBeryea Bo cute 061acTv Ha NpaBoTo U ja
noBp3yBa LieniaTa ApXaBHa BAacT, a NocpesHo W npuBaTHaTa. [pBOTO HaYyeno rnacu:

,OCHOBHMTE npaBa Ce, BO NpB pes, 046paHbeHu npasa Ha rparaHWHOT MPOTUB
Apxasarta; BO yCTaBHUTE 04peabu 3a OCHOBHUTE 1paBa € rpeTcTaBeH 1
00jeKTUBEH CBETCKM MOPEAOK, KOJ Baxu 3a cute 061acTv Ha npaBoTo Kako
yCTaBHOMNpaBHa 0CHOBHa o4/1yKa. "’

Bo npecyaarta 3a LUnuren, Koja Baxu 3a ycTaB Ha cnoboAHUOT neyat Bo [epMaHuja,
Cojy3HuoT ycTaBeH cya Bo 1962 roanHa ja BTeMenu rapaHumnjaTa Ha MHCTUTYTOT
cnoboseH nevar:

,YCTaBoT BO 4aeH 5 ja rapaHTupa cnobogata Ha neyator. (...) Taa gaBa
rapaHumja 3a uHcTutyToT 'CnobogeH neyat’. [pxaBata — He3aBUCHO 04
CybjeKkTUBHMTE Npasa Ha NoeanHUNTE — e 06Bp3aHa, BO CBOJOT MpasBeH rnopesok
ceKkaje Kaje LUTO 3HaYEHETO Ha €4Ha HOpMa ro TaHrmpa v neyaTor, 4a Boau
CMeTKa 3a MoCTynaToT Ha HeroBata €10604a. [pUHUNITNENTHNTE 3aKTyyoum

04 T0a ce: c10604HO OCHOBaKE Ha OpraHu Ha ne4arort, c06o4eH npucran

0 HOBUHaPCKMTE npogecuu, JOKHOCTH Ha jaBHUTE Cyx)6u 3a AaBarbe
MHOpMaLmn; ce MUCM M Ha AOIKHOCTA Ha ApxaBaTa Aa ce 046paHu o4
0MacHoCTUTe, KoM by MOXese Aa ce jaBaT 3a HEKOj c10604eH neqat npeky
hopmuparbe Ha MOHOIMOJ Ha MUC/IEHE. ‘S

Og cyactBoTo Ha ECHI jacHo npousnerysa feka cy6jekTuBHWUTE oabpaHbeHu npasa
o KoHBeHuMjaTa KopecnoHaMpaaT co 0bjekTrBHaTa AOMKHOCT Ha ApXXaBuUTe 3a
3awWTmnTa Ha oBKe npasa.’ ECYI ru kaTeropusvpa rapaHuumte oa KoHBeHumjaTa

3a YOBEKOBW NpaBa BO positive n negative obligations.'® HeraTneHuTe oabpaHbeHn
npasa r1 06Bp3yBaaTt ApxasuTe NOTNUCHMYKM Ha KOHBEHUM]aTa fa He ce MellaaTt
BO cchepaTa Ha rparaHckaTa cnoboza, koja e 3alTuTeHa. Mo3nTUBHUTE 06BPCKY,
nak, rv 03Hayyeaat 06jeKTMBHO-NpaBHWUTe 06BPCKM Ha ApxaBuTe Ja Ce 3anaraaT 3a
rapaHumja v 3a 3alTTa Ha YOBEKOBWTE Npaga.

5 EGMR EuGRZ 1977, S. 38 - Handyside ./. GB; akTyenHo cyactso: EGMR MR 2007, S. 419 - Lindon, Otchakovsky u.a. ./
Frankreich; EGMR Urt. v. 12.02.2008 - Guja /Moldawien, Bsw.-Nr. 14277/04, Ziff. 69.

6 BVerfGE 7, 198 (204 ff.) - Liith; 3a neuator: BVerfGE 10, 118 (121); 20, 56 (97); 3a paavoto: BVerfGE 20, 56 (97); Hong,
Meinungsfreiheit im Mehrebenensystem zwischen Konflikt und Kohérenz, EuGRZ 2011, S. 214 (217).

7 BVerfGE 7, 198 (208) - Luth; naher: Degenhart, in BK GG (2006), Art. 5 Abs. 1, 2, Rn. 3.
8 BVerfGE 20, 162 (175 f.) - Spiegel.

9 Jacobs/White/Ovey, Art. 10 ECHR, S. 449 f.

10 Akandji-Kombe, Positive obligations under the ECHR, S. 5 ff.
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MpuTOa@, HajBMCOKMTE NMPUHLMNKU Ha OpUEHTauMja Ha KOHBEHUMjaTa: MpUHLUMMNOT Ha
[eMOoKpaTvja U Ha nNpaBHa ApXasa, ¥ Naypanu3MoT, Ce HEOMXOLHW NPeAyCcnoBM 3a
peanv3aumja Ha AeMokpaTujaTta.!! Tyka cTaHyBa 360p 3a rapaHumjata o uneH 10
of, EKYI. HerosaTa no3uT1BHa rapaHumja, Kako v HEroBUTE HEraTUBHU rpaHULm
(yTBpAEHM BO rpaHMumTe Ha uneH 10 ctaB 2 oa EKYM) ce opueHTupaat cnopea
notpebute Ha efHO AEMOKPATCKO ONWTeCTBO. Ha 0BOj HAauMH AeMoKpaTujaTa e 4Ba
naTi OAHOCHa TOYKa.

III. ®YHKUWUN HA OCHOBHUTE MPABA U TOJIKYBAHETO HA EKYI KAKO
LIVING INSTRUMENT

1. ®YHKLUMNN HA OCHOBHWUTE NMPABA CMOPE[} TEOPUJATA 3A
CTATYC HA FEOPI" JEJIMHEK

Mo TeopwmjaTa 3a cTaTyCcoT Ha 'eopr JennHek, pa3BMeHa BO NOYETOKOT Ha 20-TnoT
BEK, OCHOBHMWTE rapaHuumn ce knacudbuumpaat BO 3aBUCHOCT 0f Toa KOj CTaTyc

Ha NOeAMHELOT ro WTUTAT: NpaBaTa Ha ogbpaHa u Ha cnoboaa, u cnoboamte

Ha KOMyHMKaumja cnopes yneH 10 oa EKYM ro obe3benysaat status negativus.
Status positivus se dopmvpa npeky npasaTa Ha NPOAYKTUBHOCT Ha MOeANHeLO0T
HacnpoTK apxaBarta. Status activus 6apa ApaBHO-rparaHCKy NpaBa Ha y4ecTBo,
cnopea cyackata Bnact Ha ECYI npeky cnoboann m Tajuu nsbopu®?, a status
activus processualis 6apa npaBa 3a nocTanku 3a epeKTMBHO CNpoBesyBatbe Ha
cybjekTnBHUTE Npaga.'’

2. CI0O6OJA Off APYKABATA: OTPAHVUYYBAHE HA IPYKABHATA MOK

OcHoBHuTe npaBa Ha EKYI kako negative obligations ce cybjekTMBHM npaBa Ha
oAbpaHa Ha NoeanHEeLoT 04 Mellarbe 04 CTpaHa Ha ApxasaTa. Tue ja rapaHTupaat
cnobozaTa Ha NoeavnHeLoT Ipes o4 ApxasaTta. Tue ja orpaHuyysaaT ApxasHaTa
MOK. MpeaycrnoB 3a cnoboAeH NPoLeC Ha KOMYHUKaLMja € OrpaHuyyBareTo

Ha ApxaBHaTa MOK, ocobeHo Ha cnoboaaTa Ha ApxaBaTa W OAAaneyeHocTa Ha
ApXxaBaTa of MeanymuTe.

3. C/I0OBOJA 3ATAPAHTUPAHA O APXXABATA: ObBPCKHN 3A FTAPAHLINIA
HA APXABWUTE NOTNUCHUYKU HA KOHBEHLUMIATA

a) POSITIVE OBLIGATIONS O[] EKYN

[pxaBuTe NOTNMCHWUYKK Ha KoHBeHUMjaTa ce 06Bp3aHM NO3UTUBHO Aa MM WTUTaT
npasara 3arapaHtupaHu Bo EKYI. Mputoa apxasata He € NPOTUBHMK, TYKY rapaHT

11 Akandji-Kombe, Positive obligations under the ECHR, S. 9.
1212 EGMR, Urt. v. 02.03.1987 - Mathieu-Mohin und Clerfayt gegen Belgien, Bsw.-Nr. 9267/81.

133ellinek, System der subjektiven offentlichen Rechte, 2. Aufl., Tiibingen 1905; Ehlers, in: ders., Europdische Grundrechte und
Grundfreiheiten, § 2 II 1 Rn. 21.
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Ha OCHOBHMTe npaBa. OCHOBHWUTE MpaBa CE OCHOBU M AMPEKTUBM Ha APXKABHUOT

M Ha OMWTECTBEHMOT XMBOT.1* Peanusaumjata Ha HAYMHUTE HA OHECYBAHLE,
3arapaHTMpaHu Co OCHOBHUTE MpaBa, € MOXHa CaMo NpeKy Co3AaBatbe Ha
notpe6HUTE NpeaycnoBy of ApxasaTa. Toa e 0CHOBa Ha 06jeKTMBHO-NpaBHaTa
AMMEH3Mja Ha OCHOBHUTE MPaBa M Ha HUBHATa MYHKLIMja Kako 06jeKTMBEH NOPEAOK.

HaBuctuHa, CynoT Ha npaBaata Bo CTpas3byp e Bo3Ap)aH CO MpoHaorame Ha
[OrMaTMyHa Teopwmjals, HO cenak, Npeky CBOUTE NOeAVHEYHN 0ATYKM KOHCEKBEHTHO
1 06jeKTUBHO M1 AOpa3BW rapaHUMUTe Ha OCHOBHWUTE MpaBa. 3awTuTaTta Ha
aBTOHOMMjaTa Ha NOeAMHEeL0T 04 CBOEBOSIHOCT OCTaHyBa fa buae ,nojaoBHa v
nocTojaHa hMKCHa ToYka“ Ha cyAckaTa BnacTt Ha ECHM, Ho CyaoT Ha npaBaaTta He
Ce NpuapXyBa Ha KOHLENTOT Ha oabpaH6eHn npasa ,BO CMUCNA Ha Ayanu3aMm Mery
ApXXaBaTa W onwTecTBOTO .6 Toj MOBEKe ja Harnacyea HemocpeaHaTa yClI0BEHOCT Ha
NO3UTUBHUTE W HeraTUBHWUTE 06BPCKK. MpaHNLNTE Ha LUMEH3UWNTE Ha ABETE OCHOBHM
npasa ce npetonysaar.'’

Mo nocTojaHoTo cyacTBo Ha ECHIM'®, ocHoBaH BO oaslykaTa 3a benrmckata jasmuyHa
kaBra o4 1968 roamHa'®, on npaBaTta Ha cnoboaa cnopea EKYM npousnerysaat
no3uTUBHW 06BpCKK, positive obligations, 3a ApxaBuTe NOTANCHUYKK Ha
KoHBeHumjaTa, n3seaeHun of obspckara 3a NoOUMTyBarbe Ha YOBEKOBUTE MpaBa 04
uneH 1 Ha EKYM.20

ECUTM, npecyaa oa 08.04.2004 - AcaHuile npotus py3uja:

137. ,Article 1 of the Convention requires the States Parties to ‘secure to
everyone within their jurisdiction the rights and freedoms defined in Section I
of [the] Convention’. It follows from this provision that the States Parties are
answerable for any violation of the protected rights and freedoms of anyone
within their ‘jurisdiction’ - or competence - at the time of the violation.”

146. Further, the Convention does not merely oblige the higher authorities
of the Contracting States themselves to respect the rights and freedoms it
embodies; it also has the consequence that, in order to secure the enjoyment
of those rights and freedoms, those authorities must prevent or remedy any
breach at subordinate levels. The higher authorities of the State are under a
duty to require their subordinates to comply with the Convention and cannot
shelter behind their inability to ensure that it is respected.”

14Stieglitz, Allgemeine Lehren im Grundrechtsverstandnis nach der EMRK und der Grundrechtsjudikatur des EuGH, S. 149 f.
15¢n. EGMR EuGRZ 1989, 522 - Arzte fiir das Leben gegen Osterreich.

16\Weidmann, Der EGMR auf dem Weg zu einem européischen Verfassungsgerichtshof, S. 111. ff, zit. bei Stieglitz, a.a.0.
17Stieglitz, a.a.0., S. 150 f.; Badenhop, Normtheoretische Grundlagen der EMRK, S. 162 f.

18EGMR EUGRZ 1979, 626 - Airey gegen Irland; EGMR EuGRZ 1985, 297 - X und Y gegen Niederlande; EGMR EuGRZ 1987,
313 - Johnston u.a. gegen Irland; EGMR NVwZ 2004, 1465 - Hatton u.a. gegen Vereinigtes Kénigreich; EGMR NJW 2005,
727 - Vo gegen Frankreich; Badenhop, a.a.0., S. 159 ff. m.w.N.

19EGMR EuGRZ 1975, 298 - “Case relating to certain aspects of the laws on the use of languages in education in Belgium’,
Bsw.-Nr. 1474/62 u.a.; ndher: Akandji-Kombe, Positive obligations under the ECHR, S. 5, 7.

2Ehlers, a.a.0., Rn. 25.
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MpuToa, MepkuTe NOTpebHM 3a rapaHLuMja Ha OCHOBHWTE NpaBa OCTaHyBa fa ce
[OHecaT BO paMKu Ha rofieMuTe MOXHOCTM 3a pacyAyBame Ha ApxasuTte (,margin of
appreciation®), kako wTto ECYM jacHo HaBen Bo uneH 10 oa EKYM 3a no3uTuBHUTE
06BpCKM:

ECYN, npecyaa oA 28.06.2001 - 3apyxeHne npotns habpukn 3a XUBOTHM
npoTvs LLiBajuapuja

78. It is not the Court’s task to indicate which means a State should utilise in
order to perform its obligations under the Convention.*

06BpckuTe 3a rapaHuMja KoM NpousneryBaaT 04 AEMOKPATCKOTO ApXKaBHO-
(DYHKUMOHANHO TONIKYBake Ha OCHOBHUTE MpaBa, U CybjeKTUBHWTE NpaBa Ha
oabpaHa, kou noTekHyBaaT o4 nmbepanHaTa Tpaauumja Ha cnobosa, HemocpeaHo
KopecnoHAMpaaT Merycebe.?! MaTepujanHata coapXuHa Ha 06jeKTUBHO-MpaBHaTa
rapaHuuja Ha cnobogata Ha MEAMYMUTE W Ha NYpPannU3MOT Npousneryea AMPEKTHO
oa yneH 10 og EKYM.%

6) EKYN KAKO OBJEKTUBEH NMOPEAOK: CONSTITUTIONAL INSTRUMENT N
LAW-MAKING TREATY

EKYI nma objekTmseH, ycTaBeH nopeaok. Toa cneam of OCHOBHaTa oanyka Loizidou
npotus Typuuja oa 1995 roamHa. Typumja ce obuae co usjaeu Aa ja orpaHunym
HaanexHocTa Ha ECYI 3a akTuTe Ha TypckuTe Cnyx6u Ha TYPCKO T0 U Ha TOj
HauuH aa ro ucknyum CeeepeH Kunap, 3a3eMeH of Typuuja, 04 KOHTponaTa Ha
yoBekoBM npasa Ha CyaoT Ha nNpasaaTa. Toa npeTcTaByBalle nospeda Ha EKYI.
CynoTt Ha npasaata Bo Ctpa3byp ja noTkpenu cBojaTa 0Anyka Bp3 OCHOBa Ha
cneaHvTe NpuHUMnmn:

epeKkTUBHOCTa Ha cuCTeMoT Ha KoHBeHUujaTa 6apa NOANOXYBake Ha ApxaBuTe
NOTNMCHUYKM Ha KOHBeHLMjaTa Ha MHCTaHLWTE 3a nonnaka.

Kako wto ECYMN Beke Harnacu Bo oanykata Mpcka npotus ObeanHeToTo Kpancreo
on 1978% roamHa feka:

LUnlike international treaties of the classic kind, the Convention comprises more
than mere reciprocal engagements between Contracting States. It creates, over
and above a network of mutual, bilateral undertakings, objective obligations
which, in the words of the Preamble benefit from a ‘collective enforcement’.”

Co Toa EKYI nM r rapaHTMpa anconyTHUTE Npasa Ha WHAMBUAYUTE HACMPOTH
cekoja Apxasa notnucHuyka Ha KoHseHuujata. MpasaTta o4 KoHBeHuujaTa
0BO3MOXYBaaT NOCPELHO B/iMjaHKe Ha TPETU NMLa — LypW 1 NpU MeLlarbe Ha
NpWBaTHU NWLA, APXKaBUTE Ce JO/KHM edUKacHO Aa MW WTUTaT npasaTa cnopes

2en, zu vergleichbaren Grundrechtsdimensionen des Art. 5 GG: Degenhart, in BK GG (2006), Art. 5 Abs. 1, 2, Rn. 47.

zzAkandji-Kombe, Positive obligations under the ECHR, S. 8; ausdricklich zu positive obligations aus Art. 10 EMRK: EGMR, Urt.
v. 28.06.2001 - Verein gegen Tierfabriken gegen die Schweiz, Bsw.-Nr. 24699/94.

Zpeters, Einfiihrung in die EMRK, S. 12 f.
24EGMR, Urt. v. 18.01.1978 - Irland gegen das Vereinigte Kénigreich, Bsw.-Nr. 5310/71, Ziff. 239.
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KoHBeHuMjaTa. Bo cnpoTMBHO, UM Ce NMpunuLLyBa HeeduKacHa 3aliTuTa Ha
YOBEKOBMUTE Mpasa.

Cekoja MOXHOCT 3a N1LyBakbe 04 HaanexHocta Ha ECUIM cnpoTuBHO o
KOHBeHUKjaTa, ,would (...) diminish the effectiveness of the Convention as a
constitutional instrument of European public order (ordre public).“ W: ,The role of
the International Court is not exclusively limited to direct supervisory functions in
respect of a law-making treaty such as the Convention. ",

4. ANHAMUYHO TOJIKYBAHE HA EKYN

a) ABTOHOMHO TOJIKYBAHE HA AKTYEJTHUTE OAHOCH

ECYM ja Tonkysa EKYI cnopep yunen 32 ctaB 1 o4 EKYI, aBTOHOMHO crnopej
Hej3vnHaTa uen v Hamepa.?® Mputoa, CyaoT Ha npaeaaTta Bo CTpasbyp Ha
KoHBeHUMjaTa rneaa Kako Ha living instrument koj Tpeba fa ce uHTepnpeTupa Bo
0AHOC Ha couMjanHUTe HOPMM LWTO NOCTOjaHo ce pa3BuBaat.?® YwTe BO Mpeambynata
Ha EKYI cTon geka ,4yBareTo M NOHAaTaMOWHMOT pa3Boj‘ Ha YOBEKOBWTE NpaBsa

1 0CHOBHWTe cnoboam npetctaBysa uen Ha CoBeToT Ha EBpona u Ha Heroeata
ueHTpanHa KonseHuuja. EKYI mMopa fa ce TonkyBa AMHAMUYHO, @ HE CTaTUYHO
MCTOPUCKMN U Aa e 0bBp3aHa Ha Ha4yenoTo Ha edekTuBHOCT (effet utile).?” OBue
METOAM Ha TO/KyBakwe v hopMynaTta, gafeHa oa CyaoT Ha npaBaaTa Co HEroBOTO
CyACTBO, Aeka EKYM paBa rapaHumja 3a npakTUYHM U eeKTUBHYM, @ He 3a
TEOPEeTCKM W Ny30pHM NpaBa, bea ocHoBaTa 3a co3faBake NO3UTUBHK 06BPCKM Ha
rapaHuuja.?®

6) CACTEMATCKO TOJIKYBAHE HA EKYIM BO OAHOC HA
MEFYHAPOJAHOMPABHOTO AEJCTBYBAHE HA APXXABUTE NMOTNNCHUYKN
HA KOHBEHLMJATA

3a cncTemMaTckoTo ToKyBake Ha EKYI og ctpaHa Ha ECYI 3HauajHu ce n gpyrute
KOHBEHLMW, W3jaBW 1 npenopaku Ha opraHute Ha CoBeToT Ha EBpona.?® Bo
[IOHECYBaHETO Ha oanykata 3a Goodwin o 1996 roamHa, CyaoT Ha npaeaaTa BO
pa3sMucnyBarbaTa rm Bkayumn n Pesonyumjata 3a HOBUHapCKuTe cnoboam 1 HYoBEKOBM
npaBa AoHeceHn Ha KoHdepeHumjaTa Ha MuHUCTpK Ha CoBeToT Ha EBpona Bo 1994
roamHa.*® Cnopes uneH 31 ctaB 3a, Kako KpUTEPUYMM 3@ TOJIKYBake Ce 3eMaar
3HayetbaTa KoM ApXaBWUTE MOTMUCHWYKM Ha JOrOBOPOT M M1 MPUMNULLYBaaT Ha
KoHBeHUMjaTa BO NofoLHEXHUTE AoroBopu. HeobBp3yBaukuTe npenopakn coapxat

Z5Ehlers, Europdische Grundrechte und Grundfreiheiten, § 2 III, Rn. 31; Badenhop, a.a.0., S. 165.

26EGMR EuGRZ 1979, S. 162 (164) - Tyrer ./. Vereinigtes Konigreich.

27Ehlers, a.a.0., § 2 III Rn. 31; EGMR EuGRZ 1979, S. 162, Rn. 31 - Tyrer ./. Vereinigtes Konigreich.

ZSBadenhop, Normtheoretische Grundlagen der EMRK, S. 180 f; Akandji-Kombe, Positive obligations under the ECHR, S. 10.
29vgl. Bronsema, Medienspezifischer Grundrechtsschutz, S. 15; Ehlers, a.a.0., § 2 III Rn. 31.

30EGMR MR 1996, S. 123 - Goodwin ./. GB, Ziff. 39; Resolution on Journalistic Freedoms and Human Rights, npesemeHo
oA 4-Ta MUHMCTepcKa KoHdepeHLMja 3a nonuTukaTa Ha MacosHuTe Meanymm 1994; ECYN ce nosuka Ha PesonyumjaTa Ha
EBpONCKMOT NapnameHT 3a 3alTuTa Ha HOBUHApPCKMOT n3sop, ABI. 1994 Nr. C 44/34.
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6apeM MHAMKALMCKO BAMjaHWe U M OTCANKYBaaT NpaBHUTE CTaBOBM Ha ApXaBuTe-
YyneHkm.3t

Taka, usjasata 3a cnobogata Ha KOMyHUKaumjaTa Ha NHTepHeT Ha KoMUTETOT Ha
MUHKUCTPpU BO 2003 roavHa yTBpamn aeka co yneH 10 ctas 2 og EKYM mMopa aa ce
norosopu 6anaHc Mery cnoboaata Ha MUCIere U cnobogaTa Ha MHbOopMaLMK Ha
VHTEpHET v ApyruTe NEerMTMMHW Npasa v MHTepecn.3? OTTorall ApXaBuTe-yaeHKM Ha
CosetoT Ha EBpona ro HarnacyeaaT 0BOj NpaBeH CTaB, NocneaeH nat Toa bewe Bo
eflHa u3jaBa 3a AuruTanHaTa areHza Ha Eeponckata yHuja, BO Koja KOMUTETOT Ha
MWUHUCTPY BO okTOMBpYM 2010, yKaXyBajKu Ha ApYrv akTyeNHM U3jaBu 1 pe3onyumu,
Harnacw feka cute YoBEKOBM 1paBa u OCHOBHU C10604u BO ANTNTasHUOT CBET

Ce OCHOBHM MPEAyCI0BY 3@ LETIOCHO COLMja/lHO M EKOHOMCKO yYeCTBO Ha JIyreTo

1 3a e(heKTUBHO AEMOKPATCKO rparaHcTBo. KOMUTETOT Ha MUHUCTPU O Harniacu
3HauereTOo Ha ,quality content” Ha npodecnoHanHuTe MeanymMm.s

IV. COAPXXWHW HA TAPAHUWWUTE CMOPEA YJIEH 10 O4 EKYMN o4
AKTYEJIHATA CTPA3BYPLUKA JYPUCOANKLNIA

1. OBJIACT HA CTPYYHU TAPAHLUN

a) CNIObOAA HA MUCNEHE: FREEDOM TO HOLD OPINIONS

YneH 10 ctaB 1 op EKYIM rn wtut cnoboaaTta Ha MUCNEHE M cnoboaaTta Ha
n3pasyBarbe Ha MucnemweTo.3* Of cnoboaata Ha MUCnere, cnopes CyACTBOTO Ha
ECYMN, cneamn onwupHa 3abpaHa 3a ApxaBHa MHAOKTpUHauunja. O6jekTMBHO-MpaBHoO
cnean obepckaTta Ha ApxaBuTe, pa3BueHa co ognykara 3a JleHuma Ha ECYI og 1993
roavHa, A4a Aasaart rapaHuumja 3a rnaypaamctmyku megmyMcky cuctemm.>> Co Toa ce
CTaBW Kpaj Ha aBCTPUCKMOT paamoandy3eH MoHonon Ha OP®. Bo nepnogoT wto
CnejeLle ce co3faje AyaneH CUCTEM OA jaBHO M MPUMBATHO pajmo.

ECYN 1994, 6poj 549 - 3apyxeHwe 3a nHbopMauum JleHuma, Mery apyroTo, NpoTmB
ABcTpuja:3®

3renkelbach, Internetfreiheit, S. 94.
32l/I3jaBa Ha KomuteTtoT Ha MuHucTpu Ha CoseToT Ha EBpona oa 28.05.2003, EHRR 2003, CD 128.

3 M3jaBa Ha KomuTeToT Ha MuHMCTpK o4 29.09.2010; Resolution Internet governance and critical Internet resources kako
¥ MONUTMYKa W3jaBa W akunoHeH nnaH, Europarats-Ministerkonferenz Reykjavik 2009; Mpenopaka CM/Rec(2007)16
Ha KOMWUTETOT Ha MUHWCTPYK 3@ MEpKUTe 3a 3acuiyBame Ha ,public service value® Ha MHTepHeToT; cn. CoonwTerne Ha
Komucunjata ao EBponckuot napnameHT, ao CosetoT: [urntanta arexnaa 3a Espona, KOM(2010) 245; dazu néher s.u.: D. III.
3. b) bb).

34EGMR EuGRZ 1976, S. 478 - Kjeldsen u.a. ./. Danemark; NVwZ 2008, S. 1327 - Zengin u.a. ./. Tlrkei.
35EGMR EUGRZ 1994, S. 549 - Informationsverein Lentia ./. Osterreich; Trenkelbach, a.a.0., S. 242.
35EGMR Urt. v. 24.11.1993, Bsw.-Nr. 13914/88, 15041/89, 15717/89, 15779/89, 17207/90.
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,38. The Court has frequently stressed the fundamental role of freedom of
expression in a democratic society, in particular where, through the press, it
serves to impart information and ideas of general interest, which the public

is moreover entitled to receive. Such an undertaking cannot be successfully
accomplished unless it is grounded in the principle of pluralism, of which the
State is the ultimate guarantor. This observation is especially valid in relation to
audio-visual media, whose programmes are often broadcast very widely.

39. Of all the means of ensuring that these values are respected, a public
monopoly is the one which imposes the greatest restrictions on the freedom

of expression, namely the total impossibility of broadcasting otherwise than
through a national station and, in some cases, to a very limited extent through
a local cable station. The far-reaching character of such restrictions means that
they can only be justified where they correspond to a pressing need.*

6) CNOBOAA HA N3PA3YBAHE HA MUC/IEHLETO: FREEDOM TO IMPACT
INFORMATION AND IDEAS

UneH 10 ctaB 1 og EKYM ja wtuTmn cekoja n3jaBa 6e3 pas3nuka Ha Hej3uHaTa
dopma, CoApXKMHA M HEj3MHMOT NaT Ha npowwwnpysarse.>” OcobeHo BO
noAnTWuKaTa meanymcka bopba e L03BONEHO CTaBOBUTE fa nonapvsmpaart v ga
WoKnpaat.3® U peknaMHWUTE COAPXMHM ce ondaTeHn Co 3awTnTaTa.> 3aWwTuTeHo
€ ¥ MOHaTaMOLWHOTO NPEHECYBakbe Ha Tyrv U3jasu. [ypu v MOHATAMOLIHOTO
NpoLKpyBake Ha Tyfa pagno NporpaMa e 3aTuTeHo.“

8) C10604A HA NHO®OPMALIUN: FREEDOM TO RECEIVE INFORMATION
AND IDEAS

UneH 10 cTaB 2 oa EKYM rapaHTupa cnoboaa Ha nHdopMaLumu, Koja e TeCHO
noBp3aHa co cnobogata Ha Mucnere.* OcobeHo e 3alTUTeH NpUeMOT Ha
MeaWyMCKM COAPXMHM, HO TOj He Ce orpaHMyyBa Ha nacueHa cnoboaa Ha
nHbopMaLmu. MHOTY NOBEKE, UMMIMLMTHO € 3alTUTEHO aKTWBHOTO CO3AaBatbe Ha
nHbOopMaLMK, NOBUKYBajkM ce Ha uneH 16 oa MoeenbaTa Ha YOBEKOBUTE MpaBa W
uneH 19 ctaB 2 04 MeryHapoAHWMOT NaKT 3@ rparaHcku W 3a NONMTUYKK NpaBga - ,to
seek information and ideas".**

Ako ECHIT Bo nopaHelwHaTa jypucankumja, cnmyHo Ha Cojy3HMOT yCTaBeH cyg, ro
oapean 06emMoT Ha 3awTnTa Ha cnobogata Ha nHdopmaummn n og yneH 10 cTas
1 oa EKYM ro npudat camo npaBoToO Ha NpucTan 40 ONWTUTE pacnonoXanem

37 Grabenwarter, EMRK, § 23 Rn. 4; Marauhn, a.a.0., § 4 11 1, Rn. 9.

3BEGMR EuGRZ 1986, S. 424 - Lingens ./. Osterreich; Frowein, in: ders. / Peukert, Art. 10 EMRK, Rn. 30.
39EGMR EUGRZ 1996, S. 302 - markt intern Verlag ./. Deutschland.

40EGMR NStz 1995, S. 237 - Jersild ./. Danemark; EGMR EuGRZ 1990, S. 261 - Autronic AG ./. Schweiz.
4'EGMR EuGRZ 1990, S. 261 ff. - Autronic AG ./. Schweiz.

42Fr0wein, a.a.0., Rn. 11; Grabenwarter, a.a.0., Rn. 6; Marauhn, a.a.0., Rn. 12.
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“3BOPM Ha MHdOpMaUMija, cera co oanykata Sdruzeni JihoCeské npotus Yewka* on
2006 rogunHa, cmeta aeka uneHot 10 ctas 1 og EKYI Moxe aa ce ynotpebu u BO
Cny4aj Kora NpucTanoT A0 AOKYMEHTUTE 3a ynpaByBake ogHanpes e 3abpaHer. 3a
orpaHuyyBah-aTta noTpebHo e onpaeayBatbe cropea yneH 10 ctas 2 oa EKYM.* Ha
0BOj Ha4YMH 3HAUYUTENHO Ce 3aCWAIN CYLITUMHCKOTO NpaBo Ha MeanymuTe 3a cnoboaeH
npucTan Ao uHdopmaumu. Ho, cé ylwTe He Moxe Aa Ce W3Beae HemocpeaHo npaso 3a
nobusarse cnyxbeHa nHdbopmaunja cnopes KoHeeHuujaTta.

r) C/IOBOJA HA NEYATOT U HA PAANOTO

UneH 10 ctaB 1 oa EKYM He ja wtuth jacHo cnobopata Ha meguymmte. ECHN
cnobonaTa Ha NevyaToT M Ha PaAMoTo v reja Kako CaMoCTOjHU AenoBm o4 obnacra
Ha cTpyyHaTa 3awTnTa.* MoapeayBarbeTo € CyLWTUHCKO NpU CyAcKaTa BNnacT 3a
Melware cnopes uneH 10 ctas 2 op EKYIT n Bo 3HauuTenHa Mepa ja oapenysa
npoBepkaTa Ha cooaHocoT. ECYIM ja 3emMa npeasua dyHKUMjaTa Ha NeyaToT Kako
yyBap Ha neuaror, ,public watchdog®, koja e cylwTnHCcKa 3a aemokpaTujaTa.*e CnnyHo
Ha uneH 5 ctaB 1 peyenuua 2 BapujaHta 1 og YctasoT, KoHBeHUMjaTa ru WTUTH cute
HOBWMHAPCKM aKTUBHOCTM Ha CUTE CYLITUHCKM aKTepu, 0CO6eHO OpraHM3aTopckuTe
PaMKOBHW yCNoBK, AncTpubyumnjata n pabotata Ha akTUBHUTE HOBMHapK.*
LLnpokata obnacT Ha pagnoandysHaTa cnoboaa, Koja e 3alTuTeHa, ce npoTera 04
OpraHusauujaTta Ha nNpupeayBayvoT, NpeKy NpeHecyBareTo Ha MHdopMaLunTe, na

cé Ao cnoboaata Ha Kpeupare Ha coapxuHaTa. ECHIM HoBMHapcKaTa akTMBHOCT BO
pajvoTo ja TpeTupa 1 noHaTaMy Kako Aen oA cnobogata Ha neyatoT.*®

3HaYerEeTO Ha UCTPaXyBa4yKoTO HOBMHAPCTBO M OCHOBHWUTE NpesyC/i0BM 3a HEro,
ocobeHo 3aWTuTaTa Ha M3BOPOT W TajHaTa Ha peakumjata, ECHI 3HaunTenHo rum
3acunm co oanykata 3a Goodwin Bo 1996 roamHa n CBOETO CyAcCTBO.* Pa3BueHu

Kako ofbpaHbeHn CuM MpOTMB Mellakbe Ha ApXXaBaTa BO OCHOBHUTE YC/I0BU Ha

cnobogHuTe MeanyMu, TMe OAaMHa Ce 3auBpCTMja Kako 06jeKTUBHM NPUHLMNN.

HaBuCTMHaA NOCTOM OrpaHunyyBare Ha A03BofiaTta crnopes yieH 10 ctaB 1 peyeHuua
3 oa EKYI 3a pagmoTo 1 3a punmot. OBaa orpaHunyyBatbe NOANEXW Ha oapeabute
3a orpaHuyyBarbe cnopea uneH 10 ctaB 2 og EKYMM.® 3a orpaHuyyBara Ha
[03B0NaTa NnoTpebHO e onpaBayBarbe, a OCHOBHOTO Hayeno e cnobosa Ha fo3Bona.
Toa e objekTvBEH NpuMcTan.

43EGMR Urt. v. 10.07.2006 - Sdruzeni Jihoceské Matky ./. Tschechien, Bsw.-Nr. 19101/03.
45,0, in Abschnitt C. I. 2; BVerfGE 27, 71 (83); 90, 27 (32); 103, 44 (60).
4SFrowein, a.a.0., Rn. 15 f.; Marauhn, a.a.0., Rn. 17; Jacobs / White / Ovey, ECHR, S. 449.

46EGMR EUGRZ 1979, S. 386, Rn. 65 - Sunday Times (Nr. 1) ./. GB; HRL] 1992, S. 30, Rn. 50 - Sunday Times (Nr. 2) ./. GB;
EuGRZ 2004, S. 404 - von Hannover ./. Deutschland.

47 Grabenwarter, a.a.0., Rn. 8.

8 Grabenwarter, a.a.0., Rn. 9.

49EGMR MR 1996, S. 123 - Goodwin ./. GB; EGMR NJW 2007, S. 2565 - Tillack ./. Belgien.

S0EGMR EuGRZ 1990, S. 255 (257) - Groppera Radio AG ./. CH; EUGRZ 2003, S. 488 - Demuth ./. CH.
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a) NPEKYTPAHNYHA KOMYHUKALIMIA

YneH 10 ctas 1 oa EKYM naBa rapaHuuja 3a NpveMoT M 3@ NOHAaTaMOLIHOTO
npeHecyBakbe Ha MHdopMauum 6e3 Mellake Ha CnyxbuTe n 6e3 orneg Ha
LpXaBHWTe rpannum - regardless of frontiers. 3a cekoe orpaHuyyBare Ha
npekyrpaHMyHaTta KoMyHukaumja notpebHo e onpasaaHue cnopef yneH 10 ctas
2 oA EKYIM. Ha oBoj HaunH KoHBeHUMjaTa ro HarnacyBa MeryHapoaHONpaBHUOT
objekTnBeH npuHUMn Ha ,free flow of information®.>* MpoMeHeTMOT noum ,free
marketplace of ideas* ce Haora Bo jypucankumjata Ha ECHI.52 Cojy3HMOT yCTaBeH
CYA ro Harnacysa ,cnoboaHMOT nasap Ha Mucnena“.> CnoboaHMoT, rnobaneH
MPOTOK Ha MHOPMaLMKM € CYLUTUHCKW MPUHLMN Ha CTPYKTypaTa Ha efHa MofepHa
KOMyHuMKaumja, ocobeHo Ha MHTepHeToT.>

2. OBJIACT HA JINYMHA TAPAHLUIA

YneH 10 og EKYI e yoBEKOBO NpaBoO WTO rO MMaaT CUTe AnLA, HE3aBUCHO 04
HUBHOTO ApxasjaHcTBo. Cnopes uenta Ha uneH 10 oa EKYM n cuctemartckmot
3aK/yyok of uneH 34 og EKYI, Aeka v HeBnaZMHM OpraHv3auum v rpynu nuua
MOXaT fa nofHecaT HAWBUAYanHu nonnakv Ao ECYI, kou nounsaat Ha eAHAKBOCT
Ha npoLlecyasnHaTa akTUBHa IeruTMaLmja u MatepujanHa onpasaaHocCT, U NpaBHUTE
NMLa ce 3alUTUTEHM CO NPUBATHOTO NpaBo.>> Bo npecyaaTa 3a AyTpoxuk, ECUI
Harnacu geka uned 10 og EKYM ro wrnTm cekoro, ocobeHo ,profit-making corporate
bodies*“.>® Obnacta Ha MYHaTa 3alTUTa Ce NpoTera U Ha jaBHWUTE paamno YCTaHOBK
3a 3alTUTa 04 ApXKaBHUTE NPOrpamcku BanjaHuja.>’

3. EKCYPC: CJIOBOAATA HA MACOBHATA KOMYHUKALIMJA HA UHTEPHET
CMOPE/ YJIEH 10 O EKYMN

[loKOoMKy ce NocTaBv NpaLwakeTo 3a MHCTUTYLMOHANHOTO 06e3beayBatbe Ha
cnoboaHaTta KOMyHMKaumja, Toraw norneaoT Mopa Aa Ce Hacouv U KOH MHTepHeToT,
npegs cé. NHTEpHETOT, Kako MHMPACTPYKTypa Ha MOAEPHOTO MHAOPMATUUKO
OMNWTeCTBO, M NOBP3yBa CUTE MEANYMU HA efHa KOHBEpreHTHa naatdopma.
CnocobHocTa 3a QyHKLUMOHMPare Ha Na3apoT Ha MUC/IEHa, KOj ro OTC/IMKYBa
WNHTepHeTOT, BO CyLITMHA 3aBWUCK 04 pamkaTa 3a cnobogHa KOMyHMKaumja WTo ja
noctaByBa MeryHapoaHOTO NpaBo. TyKa TONKYBakeTo Ha yneH 10 oa EKYM nobuea
OCHOBHO 3Hauyere BO CyAckaTta BnacT Ha CyfoT Ha npasgata of Ctpaszbyp, kako u
BO ynotpebaTta Ha NpaBOTO O CTPaHa Ha HaLMOHaIHUTE CYAO0BW.

51Tren|<elbach, a.a.0., S. 73; Punder, in: Ehlers, Européische Grundrechte und Grundfreiheiten, § 16.2 II Rn. 8.
S2EGMR EUGRZ 2003, S. 488 - Demuth ./. Schweiz.

53BVerfGE 57, 295 (323) - 3. Rundfunkentscheidung.

4Frowein, a.a.0., Rn. 5; Trenkelbach, a.a.0., S. 75; Marauhn, a.a.0., Rn. 20.

55Determann, a.a.0., S. 308; EGMR EuGRZ 1990, S. 261 - Autronic AG ./. Schweiz; EUGRZ 1979, S. 386 - Times Newspaper
Ltd. ./. GB; EuGRZ 1996, S. 302 - markt intern Verlag GmbH ./. Deutschland.

S5EGMR EUGRZ 1990, S. 261 - Autronic AG ./. Schweiz; Trenkelbach, Internetfreiheit, S. 86.
57Marauhn, a.a.0., Rn. 21; Frowein, a.a.0., Rn. 22.
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a) OCHOBHWM HAYENA MO OAJTYKATA 3A AYTPOHMUK HA ECHIN BO 1990
rOAUHA

Kako wTo 6ewe npetcraBeHo, ECHM ja Tonkysa EKYM kako ,living instrument*. Mpw
onpaBAayBatbe Ha Mellare, Ha CyaoT Ha npaBaaTta BO CywWwTWHa My € 6UTHO oBMe
Mellarba Aa Hemaart ,chilling effects”, 04HOCHO Aa He ja ko4aT uaHaTa ynotpeba Ha
cnobopara.®® Tokmy BO cBOjaTa npecyaa 3a AyTpoHuk of 1990 rogunHa, Cynot Ha
npasgaTa TosikyBale feka yneH 10 og EKYI He ce ogHecyBa caMo Ha COAPXUHATA,
TYKY ¥ Ha NPEHECYBaHETO UHDOPMaLMM, BUAEJKU CEKOE OrpaHNUyBarbe HYXHO
3HauuM ynag Bo cnobogarta Ha MHGOPMaLMKUTE N U3pa3yBarbeTO Ha MUCIEHETO.

Ziff. 47: ,Furthermore, Article 10 applies not only to the content of information
but also to the means of transmission or reception since any restriction imposed
on the means necessarily interferes with the right to receive and impart
information.*®

Bo cekoj cnyyaj, 0oBoj nckas ECHI ro noBp3a o TakaHapeyeHuTe eNeKTPOHCKM
mMeanymm op uneH 10 cta 3 pevenunua 3 oa EKYI, nopaan WTo HEM3BECHO e Aanu
MOXe [a Ce NMpeHece v Ha nHTepHeT-cepeucuTe. Kako v ga e, ECYIM unen 10 oa
EKYI ro nHTepnpetnpa Kako OTBOPEH 3a Pa3B0jOT Ha HOBUTE TEXHOMOMMK. %

6) AKTYEJTHA CYACKA BJIACT HA ECYN

a) Times Newspapers Ltd. (6p. 1 n 2) npotus ObeamHeToTo Kpanctso, 2009 rognHa

Bo cnyyajot Ha 6putaHckmnoT TajMc, KOj n3BecTyBalle 3a HaBOAEH CKaHAan 3a
nepetbe napu, ECHM oanyun aeka obspckaTa, JOHECEHa OA CTpaHa Ha bputaHckuTe
CYAO0BM, KOja yKaxyBa Ha HENPaBWIHOCT Ha CTaTujaTa BO HUBHWUTE OHNAjH-apXUBMU,
He npeTcTaByBa noBpefa Ha yneH 10 og EKYI.®! UHTepHETOT, CO CBOMTE AOCTAMNHOCT
1 MOXHOCTV Aa COYyBa W Aa Wupu ronem 6poj nHdopMaLmm, urpa BaxHa ynora Bo
npuCTanoT v CNoAeNyBareTo Ha MHhOpMauumn, BoaermeTo Ha MHTEPHET-apxmBnTe e
3HayaeH Aen OA 0Baa y/ora M notnara noa 3awTuTta Ha uneH 10 og EKYM.

Ziff. 27.: In light of its accessibility and its capacity to store and communicate
vast amounts of information, the Internet plays an important role in enhancing
the public’s access to news and facilitating the dissemination of information
generally. The maintenance of Internet archives is a critical aspect of this role
and the Court therefore considers that such archives fall within the ambit of the
protection afforded by Article 10.*

Co Toa CynoT Ha npaBaaTa nokaxysa JAeka co cnoboaute oa yneH 10 og EKYI He
ce ondaTeHn camMo NOEANHEYHUTE KOMYHMKALMCKM COAPXKMHM KOW Ce LMpaT npeky

S8EGMR MR 1996, S. 123 - Goodwin ./. GB; EGMR, Urt. v. 08.12.2005 - Nordisk Film & TV A/S ./. Dénemark, Bsw.-Nr.
40485/02; Jacobs/White/Ovey, Art. 10 ECHR, S. 427.

S9EGMR EUGRZ 1990, S. 261 - Autronic AG ./. Schweiz.
80Trenkelbach, Internetfreiheit, S. 86, 88.
S1EGMR, Urt. v. 10.03.2009 - Times Newspapers Ltd. (Nr. 1 u. 2) ./. GB, Bsw.-Nr. 3002/03, 23676/03.
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VIHTEpHET, TYKY ¥ OCHOBHWTE YCNOBM 3a MHTEPHET-KOMYHMKaLUM]ja Koja ro kpeupa
jaBHOTO MWCNEeHE, BO 0BOj C/lyyaj OHMIajH-apxuBuTe.

6) Moznun npotns ObeanHeToTo Kpancreo, 2011

Bo cnyyajoT Ha komnpomutnpaykm ussewTan Ha News of the World 3a nopaHewHwnoT
npetcezfaTen Ha MeryHapOAHOTO 3ApyXeHue Ha aBToMobuam Mosnm, ECHM ro
noABeAe OHJIajH-U3BELLTAjOT Ha BECHWUKOT, BKTYYUTENHO U TajHO CHUMEHUTE

BMAea, Ha cnoboaata Ha neyaToT, 6e3 fa rn TeMaTusnpa pasinyHUTE TEXHONOMUK

3a pacnpocTpaHyBahe. CyaoT Ha npaBaaTta BO e4Ha NpeTxoAHa MHdbopmaumja

Ha TYXUTENOT 3a NAaHWpaHWTe U3BELLTan Of HEroBMOT MPUBATEH XMBOT BuAE
,chilling effect” co BnnjaHve Bp3 NOANTUYKOTO M UCTPaXyBayko HOBMHAPCTBO.
O6jacHyBameTO 3a npecyaarta COAPXN CUMHOHUMM 3a ,press” u journalism“ v BO
Mornea Ha OHnajH-u3BeLTante.®?

V. NUHCTUTYLUUOHANHATA TAPAHLUNIA HA CNOBOAHUTE MEAWYMU
CMOPE/ YJIEH 10 O EKYMN

1. OBJEKTUBHO-MPABHA FAPAHUWIA HA NNYPAJTMCTUYKUOT
MEAWYMCKHM NOPEAOK

YneHot 10 ctas 1 og EKYI co AnHaMmuHoTO TO/MKyBare Ha ECYIN co3pasa onwmpHa
cnobofa Ha MacoBHaTa KOMyHwWKaLumja.® 3alTUTeHnTe COAPXKMHM Ha cnobogaTa Ha
MUC/IEHE, Ha U3Pa3yBatbe Ha MUCNIEHETO U Ha MHbOPMaLMNUTE, KoM MerycebHo ce
ncnpenneTyBaart, u enemMeHTuTe Ha cnoboaa Ha NeyaToT M Ha pagmoTo, CO3AaLEHM
oA CynoT Ha npaBaaTa, M rapaHTMpaaT HEOMXOAHWUTE NpeaycroBU W YCIIOBM Ha
cuTe Meanymu 6e3 pasnuka Ha HauMHOT Ha pacnpocTpaHyBatrbe, Ha GopmaToT

¥ Ha coapXuHaTa. 3atoa 1 Hema noTpeba 04 AOMOSHEHNE Ha COAPXMHUTE Ha
rapaHuuja cnopea ynex 10 ctas 1 og EKYI co cnobopa Ha aurutanHute Meamymu

n MHTepHeToT.% 3a HagMuHyBare Ha chilling effects ECHIM gonywTa Mewake BO
cnobopata Ha MeguMyMWUTE CaMO BO TECHW PaMKM.

OcraHyBa aa ce nodveka aanu ECYI cyackvTe 0a/yKu 3a paaunoTo, BO KOW passu
ONLWMPHM 06BPCKM 3a ApxaBaTa Kako rapaHT Ha cnoboAHM 1 NaypanHu MeanyMcKu
CUCTEMM BO ApXXaBUTE MOTMMUCHUUKM Ha KOHBEHLMjaTa®s, ke r NpoLuMpu Ha Hekoja
WAHA JypUCAMKLUMja 33 COAPXMHMN 04 NHTEpHETOT. BO KOHTEKCT Ha NpeTcTaBeHuTe
CTaBoBYW Ha ApxasuTte Ha CoBeTOT Ha EBpONa M HMBHWTE aKTyenHu u3jasu BO
CroMHaTUTe oaJlyku 3a TajMc 1 3a Mo3nu, ce 36opyBa 3a Toa Aeka ECHIM ke ro
Haraacu enemMeHTapHoTO 3Havere Ha NHTepHETOT 3a Kpeunpare Ha cnoboaHo
VHAMBUAYANHO U jaBHO MUCNEHLE, M BO C/lydaj Ha orpaHuyyBatba LITO Ke Baxar, Ke

62EGMR, Urt. v. 10.05.2011 - Mosley ./. GB, Bsw.-Nr. 48009/08, Ziff. 129, 132.

83Reinlein, a.a.0., S. 143 f.; Determann, Internetfreiheit, S. 317; Trenkelbach, Internetfreiheit, S. 103; i.E. auch Grabenwarter,
EMRK, § 23 Rn. 9; differenzierter Marauhn, a.a.0., § 4 II 2, Rn. 22.

64¢n. Bér, Freiheit und Pluralitat der Medien nach der GRCh, S. 7, und Marauhn, a.a.0., § 4 11 2, Rn. 22, kou aprymeHTupaat
fieka EKYM He no3HaBa NpuBpeMeHO OCHOBHO MPaBo M AeKa € UCKTy4YeHO Aa MMa AononHeHue Ha yneH 10 oa EKYM 3a
cnoboaa Ha NHTepHeTOT.

SEGMR EUGRZ 1994, S. 549 - Informationsverein Lentia ./. Osterreich; Trenkelbach, a.a.0., S. 242.
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M 06HOBM HEOMXOAHUTE OGBpCKI/I Ha Ap>XaBaTa BO €4HO AEeMOKPATCKO OMLWITECTBO 3a
Co34aBakbEe NMpaBHU MEPKU 3a 3alUTUTa Ha NypaanuTeETOT Ha MeaUyMuTe.

2. KOHLUEHTPALMIA HA OBBPCKUTE 3A OBE3BE[JYBAE HA
WHCTUTYUNOHAJTHA TAPAHLUMIA

OnuwaHnTe 06BpCcKM 3a 0be3besyBate Ha ApXaBUTE MOTMMCHWUYKM Ha
KoHBeHuMjaTa, Kon HernocpefHo MOXe Aa ce usseaat of yneH 10 ctas 1 oa EKYI n
o4 obBpcKaTa Ha ApxaBuTe 3a edheKTNBHa 3alUTUTA Ha YOBEKOBWTE MpaBa 0f Y/eH
1 oa EKYM, ce KOHLEHTPMPaaT BO MHCTUTYLMOHaNHa rapaHumnja Ha cnobogeH u
naypaneH KOMyHUKaLWUCKN NOpeaoK. MeanymuTe Kako NMpeHOCUTENN M arperatopu
Ha nHdOopMaLMmM Ce CYyWTUHCKK AeN 04 0BOj KOMYHMKALMCKK nopefok. Meanym, BO
nomnpoka cmucna, Moxe ga buae 6norep, TBUTEP, HO U eTabaMpaHo cnucaHue um
TENEBU3UCKM UMW paano KaHan.

CnocobHocTa 3a NpMAOHEC M OTBOPEHOCTa 3@ MHOBaLMM Ha KOMYHUKALMCKNOT
nopesoK 3aBUCK Of TOa Aanu COApPXMHUTE 3a 06e36esyBarbe ce JOBOHO Aaneky
MOB/IEYEHN U AanN HECOMHEHO Ke buae ondaTeH cekoj TUM Ha NpeHecyBatbe
“HdOpMaLMK OA MacoBHa KOMyHMKaLMja, AYPU U OHWe, KOW NPBEHCTBEHO WMaaT
WHAMBWAYANHO KOMYHUKATUBHM LPTU, KaKo U WMPEHETO Ha MeanyMCKU COAPXKMHM
npeKy coumjanHuTe mpexu Ha NHTepHeT.

Cyackute oanyku Ha CypoT Ha npaeaata Bo CTpa3byp r1 HygaT UCTO Taka Ha
AOMMaTCKM HauMH NOTpebHUTE NOBP3YyBaYKM TOUKM. YCTaBHWUOT KapakTep Ha EKYM
OnuwWaH kako law-making treaty, HEj3MHOTO AMHAMWYHO TONKYBake Kako living
instrument v OCHOBHOTO Hayeno Ha eeKTUBHOCT NPM 3alITUTA Ha YOBEKOBUTE
npasa, rv 06Bp3yBaaT ApXaBuTe NOTNUCHUYKW Ha KoHBEHLMjaTa Npeky YieH

1 oa EKYM, pa rv obesbenat maTepujanHuTe npaBa Ha cnoboaa Ha TOj HauMH
WTO edrKaCHO Ke r'M 3aluTUTaT OCHOBWUTE MPeAyC/I0BM Ha AEMOKpaTUjaTa 1 Ha
naypanuTeToT.

Cnobozata Ha KOMYHMKaLMja BO MOAepHMTE MHGOPMATUYKK OMNWTECTBA €
CYWTMHCKA, Taka WTo 06jeKTMBHO-NpaBHaTa rapaHumja Ha Hej3MHUTE OCHOBHM
yCNoBM MOpa Aa BOAM A0 HEj3MHOTO MHCTUTYLMOHanHO obe3beayBame. Toa e BO
COrnacHoCT Co CyackaTa oasiyka Ha ECYI, aoHeceHa Co Ha4yenoTo oA npecyaaTa
3a JleHuma oa 1993 roamHa, cnopes Koja ApxaBuTe Ce HajBMCOKa rapaHuumja 3a
naypann3MorT.

3. ONCEr HA UHCTUTYLUOHANTHATA TAPAHLUMIA

[I0KONKY e pa3jacHeTo npallakbeTo Aann reHepanHo NocTou UHCTUTYLIMOHANHA
rapaHumja Ha cnoboAeH KOMyHMKaLMCKM NOPEAOK, Torall Tpeba Aa ce AMCKYTMPa
33 OMCeroT Ha 0Baa rapaHumja. NMputoa, 3eMajku ro NpeAsus ANHAMUYHUOT
pa3BOj Ha AUIUTANHUTE KOMYHUKALIMCKM TEXHONOMMM, He Tpeba Aa Cce orpaHuynMe
Ha [JOCeralHm1Te NPasHWHM Ha 3aliTuTa. 3a Aa ce ondaTaT KOHTYpUTE Ha
WHCTUTYLIMOHAIHaTa rapaHumja, Tpeba, ersemMnnapHo, Aa Ce CKuumpaar usbpaHu
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06jeKT1BHO-NpaBHN COAPXMHM Ha 06e3benyBatbe, KOM HanayBaaT Ha aKkTyenHu
onacHocTv 3a cnobogHaTa KOMyHUKaumja.

a) KOMYHUKALIMCKA EAHAKBOCT HA LUAHCHUTE

EAHO eMOKpaTCKO MHPOPMATUUKO ONWTECTBO 6apa KOMYHMKaLMCKa ef4HAaKBOCT Ha
LaHca Ha cuTe rparaHn.’ 3awTutaTa Ha cnobojata ke NpeMUHE BO 3alUTUTa Ha
MPUCTanoT, ako 3aj AMruTanu3aumnjata u KOHLEHTpaumjaTa Ha MeanyMm ce Kpue
HOBa OMACHOCT Of MOPacT Ha npeykuTe 3a npucran.’’” Y knacuunute GopMm Ha
MeauyMcku n3pas crope uneH 10 oa EKYM He Moxe Beke fa ce 3amucnart 6e3
MHTepHeTOT Kako M3BOP Ha MHAOPMAaLMKM N HAUYMH Ha WKperbe Ha MHAOPMaLMK.
MpucTanoT Ao VIHTEPHET CO Toa € OCHOBEH Mpeayc/oB 3a MPaBHO 3alWTUTEHM
KOMYHWKaLUMCKM M MHGDOPMALMCKU HauMHM Ha ofHecyBame.®® ObBpckaTa 3a
rapaHuuja Ha ApxaBaTa 3a 06e36efyBarbe OCHOBHA KOMyHMKaLMja MOXe Aa ce
n3Bneye of cyacrtsoto Ha Cojy3HMoT ycTaBeH cya® v Ha ECYUIM’ 3a cnobogata

Ha npveM Ha paavoandysHa GpekBeHLmja. 38 MHTEPHET-CEPBIUCUTE 3@ MACcOBHa
KOMyHUMKaumja cneau, cnopes yneH 10 ctas 1 og EKYI, geka BO 3awtuTeHuTe
OCHOBHM YCNOBM Ha KOMyHMKalMja cnara 1 NpeHecyBarbeTo Ha HUBHaTa
COAPXMWHA, 3ae[HO CO MPUCTANOT Ha KOMYHWKATOPOT A0 HAYMHOT Ha LUMPEHE Ha
nHdpopmauumjaTa.”

HaBuctuHa, 27,7% of MepmaHumMTE AEHEC HEMAAT MHTEPHET-NPUKIYYOK.”> Cnopes
Baep Tve ja counHyBaart ,rpynata Ha nyre 6e3 MHTepHeT" 1 ro o3HauyBaat Digital
Divide.” Cnopepn nogaTtounTe Ha YHECKO, Bo 2010 roamHa 1,966 munujapam nyre
LMPYM CBETOT UMasne npucran fo MHTepHetoT, 29% of CBETCKOTO Hacenexue.”
KoMyHukaumjaTta npeky NHTEPHET He e camo nmpallare Ha NpucTan, TYKy 1 Ha
obpasoBaHue. FoyHanakuc 36opysa 3a ,CONCTBEHULM Ha MHdOPMaLMK“ 1 3a nyre
Ko He noceaysaaT nHdopmaummn®. Of AeMOKpaTCKO-CoUMjanHa rneaHa Touka,
MPUCTanoT U KOPUCTEHETO MHPOPMaLMK Ce eAHa OA Haj3HavajHWTe 3a4ayn Ha
MOLEPHMOT KOMYHUKALIMCKN NOpesoK.”’®

M3BewTajoT Ha KomucujaTta 3a yoBekoBMu npaea Ha OH 3a cnoboaata Ha WHTepHeT

B0 2011 ro o3HauyBa MHTEpHETOT Kako HEM30CTaBEH MHCTPYMEHT 3a peanu3auuja
Ha 4YoBeKOBMTE Npasa. [apaHumnjaTa Ha yHuBep3aneH npucrtan 4o MIHTepHeT Mopa

65chulz, Gewéhrleistung kommunikativer Chancengleichheit als Freiheitsverwirklichung, S. 168 ff.

87 Schulze-Fielitz, Medien und kommunikative Offenheit: Hoffmann-Riem, Offene Rechtswissensch., S. 759.
88y, Lewinski, Recht auf Internet, RW 2011, S. 70 (78).

89BVerfGE 90, 27 - Parabolantenne I; Mecklenburg, Internetfreineit, ZUM 1997, S. 525 ff. (532).

7OEGMR EuGRZ 1990, S. 261 ff. - Autronic AG ./. Schweiz.

7s,0. in Abschnitt D. III. 1. b) bb); EuGH, Slg. 2006, I-11573, Rn. 153, 156.

72y, Eimeren / Frees: Ergebnis der ARD / ZDF-Onlinestudie 2011, Media Perspektiven 2011, S. 334.
73Baer, Braucht das GG ein Update?, Blatter 01/2011, S. 95 f.

74Dutton / Dopaktka / Hills / Law / Nash, Freedom of Connection, Freedom of Expression. The Changing Legal and Regulatory
Ecology Shaping the Internet, UNESCO / Oxford Internet Institute 2011, S. 28.

75 Gounalakis, Konvergenz der Medien, Gutachten C zum 64. Deutschen Juristentag, S. 39.
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na buae npuoputeT Ha cute apxasu.’® Kaj ECHI cera e akTyeneH npaBHMOT Cy4aj
Henrikas Jankovskis npoTus JlutBanuja, Bo koj CyaoT Ha npasaata Tpeba Aa oanyum
Aanv of unen 10 og EKYM v op apyrute rapadumun Ha EKYI Moxe aa ce ussene
npaBo Ha npuctan Ao MHTepHET 3a 3aTBOPEHMK.”’

6) N(HOOPMALIUCKA CAMOOMNPEAENBA U MPABO HA AHOHUMHOCT

MpaBoTO Ha @HOHUMHOCT Ha VIHTEPHET BO MeryBpeMe € A0BEAEHO NPaBHOMOUTUYKN
BO Npallame.’® 3awTuteHaTa COAPXMHA Ha cnoboaaTta Ha KOMyHMKaumMja v Ha
MeaMyMW MOpa Aa ro rapaHTuMpa npaBoTO Ha @HOHMMHO UCTPaXyBake U aHOHUMHA
nybnukaunja.” OrpaHuuyBarbaTa Ha OBa NpaBo MOpa Aa NoAfiexaT Ha cTpora
npoBepka Ha cooaHocoT.® [len oa npaBoTo Ha MHbOpMaumcka camoonpesenba

Ha CeKOj peLMnueHT U KOMyHUKaTop Ha VIHTepHeT e caMWOT Aa o4ny4v Aanu

Ke ro OTKpWe CBOjOT MAEHTUTET. AKO HE MOXE Aa Ce UCK/y4Yn BepojaTHOCTa

[eKa O[IHECYBaHETO Ha MHTEPHET U Ha MHdOpMaLMMTe Ke BUAE KOHTPOMPAHO,
HacTtaHyBaart chilling effects kon He Moxe aa ce bpaHat. MocneanuuTe 04 Toa MOXe
[ia ce npunarogyBare W 0TKaXyBare 04 MpMMeHaTa Ha OCHOBHOTO npaso.5! U
JEHec, cnopea eaHa MeryHapofHa ctyaunja Ha BbC, 72% o MepMaHuuTe cMeTaaT
Aeka He MoxaT cnoboLHO Aa ro M3pasaT CBOETO MUCNEHE Ha MHTepHeT 6e3 cTpaB 04
nocneanunTe.s?

Mpeky WHTepHETOT, NpaBOTO Ha IMYHOCTa, 0CO6EHO MPaBOTO Ha 3alTuTa Ha
nogatouu n cnobosa Ha MUCNEHE Ce KOHLEHTpMPaaT v Ce NoBp3yBaaT Kako
npaBa LITO MerycebHO ce noaapxysaat. Kora UHTEPHET-CEPBUCUTE, CIMYHO Ha
TPaAMLMOHANIHUTE MACOBHM MEAUYMU, KE M YBUAAT HEOMNXOAHMTE DYHKLMM Ha
yyBapv Ha AeMOKPaTCKOTO OMLUTECTBO, O4 3aluTUTaTa Ha M3BOPOT 3arapaHTupaHa
CO YCTaBOT, K& MPOU3/e3e OMNLWMPHa 3alUTUTa Ha aHOHMMHOCTa Ha MHMbOopMaLnn.8
Ka3HeHo-npouecyanHoTo npaBo Ha 04bMBake Ha CBEAOYEHE Cropes YneH 53
ctaB 1 peveHnua 1 6poj 5 o4 kasHeHO-MpoLecyanHnoT Nopeaok ce 0aHeCyBa caMo
Ha nmuata Kov npodecroHano AejcTeyBaaT BO pefakUMCKUTE MHhOpMaTUBHM

1 KOMYHMKaLMCKKN cnyx6un, 1 No npaBuno He ce baorepu, TBUTEPU MU CIIMYHM
KOMYHMKaTOpW.

76I'euepam-lo cobpaHue Ha OH, KomuTeT 3a yoBekoBu npasa, A/HRC/17/27, Report of the Special Rapporteur on the promotion
and protection of the right to freedom of opinion and expression, Frank La Rue, S. 22.

77EGMR, Bsw.-Nr. 21575/08, Henrikas Jankovskis ./. Litauen, Statement of Facts, objaBeHu Ha 27.09.2010.

Ben, VIHTepBjy Ha MUHUCTEPOT 3a BHaTpelLHU paboTu ®puapux, BO koe Toj 6apa kpaj Ha aHOHUMHWTE W3jaBu Ha VHTEpHET:
Der Spiegel, Nr. 32 v. 08.08.2011, S. 24 ff.

Pen. MpuHumn 7 oa U3jasata Ha KomuteToT Ha MuHMCTpU Ha CoeToT Ha EBpona 3a cnoboaata Ha KOMyHWKaumMjaTa Ha
WHTepHeT, EHRR 2003, CD 128: ,In order to (...) enhance the free expression of information and ideas, member states
should respect the will of users of the internet not to disclose their identity*; Trenkelbach, a.a.0., S. 252.

80Insoweit differenzierend fiir ein Grundprinzip des Unbeobachtetseins und anlassbezogene, verhaltnismaBige
Beschrénkungen: de Maiziére, Grundlagen flr eine gemeinsame Netzpolitik der Zukunft, Blétter 8/2010, S. 122,

81 Hornung, Das Recht auf informationelle Selbstbestimmung und das WWW, MMR 2004, S. 3 ff. (5).
82BBC-Umfrage: Internetzugang als Grundrecht, MMR-Aktuell 2010, 301095.

83VerfG AfP 2007, S. 110 - Cicero; BVerfGE 20, 162 - Spiegel; EGMR MR 1996, S. 123 - Goodwin ./. GB; EGMR NJW 2007, S.
2565 - Tillack ./. Belgien; Soehring, Presserecht, § 8 Rn. 1 ff.

nonutuyka mucna bp. 38



// AKTYEJIHO

MpuToa, Tpeba Aa ce 3eMe NPeABMA ONIECHYBaHETO Ha CNeeHETO Ha Tpary,
npodunnparbeTo 1 reosiokannsalmnjaTa Npeky HOBMUOT CTaHAAP/A 3@ UHTEPHET-
npoTokon IPv6, koj 6apa aa ce foHecaT 3aKOHOAABHU Mepku 3a 0be3beayBarbe
edeKTMBHa 3aliThTa Ha OCHOBHMTE npasa.®

8) NHCTUTYLUMNOHAJTHO OBE3BEAJYBAHE HA JABHOCTA U MNTYPAJTHOCTA
HA MEAUYMWUTE

a) NHTepHeT npebapyBayu, CounjaiHn Mpexu v Apyrv NpeHoCUTe N Ha
nHpopmMaymm

MpebapyBayknTe MalIMHW, NOPTANNTE U COLMjANHUTE MPEXM Ce BaXHMN dakTopu Ha
VHTEPHET-KOMyHMKaLmMjaTa Kako NpeHecyBayn Ha MHGOPMaLMKU U HaBUraTopu, KoM
T CenekTMpaar 1 arpernpaar nHdopmaumute. [JOKONKy Hekoja nHdopmaumja ce
MOTWUCHE BO MHAEKCOT Ha Hekoja npebapyBayka MallvHa WK BO KaHanuTe 3a BeCTU
(news feeds) Ha coumnjanHuTe Mpexu, Torall ApacTMYHO Ce OrpaHnYyBa Hej3nHaTa
MOXHOCT 3a peLienumnja. Ha Toj HauuH ce 3rosemysa OnacHoCTa 0f CENeKTUBHO
MaHUMyNaTUBHO yrnpaByBakbe CO OAHECYBaHETO Ha KOPUCHMKOT, 3aCMNEHO CO
3HAEHETO Ha HaBMKUTE Ha KOPUCHUKOT, KOe 0BO3MOXYBa WHAWBUAYanM3npaH
1360p Ha MHPOPMaLMKM BP3 OCHOBA Ha YNCTO EKOHOMCKM (akTopw.® OnacHocTuTe
Ce NoTeHuuMpaar, ako NoHyAyBauuTe Ha Hasuraumja, MHGopmaumja u peknama
obpa3syBaaT BepTMKaHO MHTErpMpaHn MacoBHO MeaujanHN MpeXu 3a co3faBatrbe
BpeaHocTu.® Camo IN'yrn Bo 2010 roguHa pacnonaralle co npeky 87.8% oa nasapot
Ha npebapyBate Ha MHTepHeT.®” 151 MununoH naTtu aHeBHo Bo 2010 roavHa bea
rnefiaHu oHNajH-Buaea Bo MepMaHuja, 89% oA HWB 0faT Kaj KepkaTta dupMa Ha
l'yrn, YouTube.®® HajronemaTta cBeTcka coumjanHa mpexa ®ejcbyk, BO MOMEHTOT BO
lepmaHunja nmMa 21,6 MuAMOHM uneHosu. OBaa, Kako 1 Apyrute coumnjanHn Mpexw,
npeTcTaByBa BTOP HAjpeLMNUpaH UHTEPHET M3BOP 3a NY6ANLMCTUYKN peneBaHTHM
MHdOPMaLMK 3a aKTyenHW HacTaHu, nocne noptanute.®® Tue 3acuneHo rv
noBp3yBaaT peLenuujaTa Ha BECTUTE W KOMYHMKaLWCKaTa KyaTypa co coumnjanHute
kpyrosu.*® MoTpebaTta o4 perynunpare v NOTTUKHYBake Ha aBTOHOMMWjaTa

MoCTOM TOKMY OBAE W MOpa Aa Ce NocTaBu Kaj NpaBoToO Ha camoonpeaenba Ha
VHAMBWAYAHNOT KOMYHUKATOP W PELMNUEHT NpeKy NpMeMoT, KombuHaumjata u
obpaboTkaTta Ha MHPOPMaLMK, MPeKY OMLUMPHUTE 0BBPCKM 3@ TPAHCMAPEHTHOCT W

84Freund / Schnabel, Bedeutet IPv6 das Ende der Anonymitédt im Internet?, MMR 2011, S. 495 ff.

85¢n. Schirrmacher, Digitales Gedachtnis: Wir brauchen eine europdische Suchmaschine, in: FAZ, 19.07.2011: ,EBponcka, He
npuBaTHa eKOHOMCKa npebapyBayka MalluHa, LWTO He MOANEXM HW Ha MONUTUYKA HU Ha eKOHOMCKa KOHTpOa e Moxebu
HajBaXHMOT TEXHOMOLIKM MPOEKT Ha ceraluHocTa®; Schulze-Fielitz, Medien und kommunikative Offenheit, in: Hoffmann-Riem,
Offene Rechtswissenschaft, S. 760.

86 Hoffmann-Riem, Freiheit der Kommunikation im Internet, in ders.: Wandel der Medienordnung, S. 256, 265; ders,
Medienfreiheit als Zugangsfreiheit, a.a.0., S. 269.

87Ory, Rundfunk als Endpunkt der Konvergenz, AfP 2011, S. 19 (22), mit Statistiken von Webhits.de.
88BLM Web-TV-Monitor 2010, S. 29, http://www.webtvmonitor.de/uber/studie-2010/ (letzter Abruf: 20.08.2011).
89Ecke, Relevanz fiir die Meinungsbildung, Studie von TNS Infratest fiir die BLM, S. 17.

90The Economist, The future of news: Back to the coffee house, 07.07.2011, http://www.economist.com/node/ 18928416;
Bulletins from the future, http://www.economist.com/no-de/18904136 (letzte Abrufe: 20.08.2011).
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3abpaHuTe 3a noaenbda mMery uHdopmauuja u peknama. Cnoboaarta Ha Mucnere bapa
cnoboza 3a MaHunynaumja.*

6) HeyTpa/HOCT Ha MPEXUTE N MHTEPHET-KOMYHUKaLM]a

IpaHnuuTe Ha VIHTepHETOT He ce orpaHnyeHn. OcobeHo BO MObuHaTa MHTEPHET-
KOMYHWKaumja, koja 6p30 pacTe, KanauuTeTUTE 3a NPeHecyBare MHDOpMaLIMK

Ha MpexuTe He ce A0BOMHW. MOBUAHMOT BOlyMEH Ha nojaToum ce gynaupa
roAauLLHo, Bo obnacta Ha dmkcHaTa Mpexa Toj 3abenexysa nopact og 30% ao 50%
roAMLWHO.%2 Tpeky cepBUCUTE BO peasiHO BPeMe, Kako BMAEO U ayAn0 CHUMKMUTE,

ce co3zaa notpeba 3a HOBM rpaHMLM, 3HAYU W 3@ KNACUYHWUTE MEANYMU, YNaTEeHN
Ha WHTEepHETOT Kako HauMH Ha pacnpocTpaHyBsare Hdopmaumun. Bo Tpowoumnte

3a HoBwWTe ondaTy TMe cakaarT Aa y4yecTByBaaT 4 kako Acces-Provider n kako
Content-Provider. Mpeky Next Generation Networks n Deep Packet Inspection cTaHa
MOXHO Aa Ce CenekTvpaat noAatouuTe npeHeceHn npeky MHTepHeT Bp3 OCHOBa

Ha HMBHaTa COAPXMHA M i@ Ce Hanpasu NpuopuTeT. MPUHLMNOT Ha HEeYTpanHOCT

Ha MpexuTe, 3Hauu Ha TPaHCNOPTOT Ha NakeTu Ha nHdopmauum, ocnoboaeHn oa
AVCKpUMMHaLWja, cnopes npuHumnuTe Ha Best Effort v First in-/First out, He3aBucHO
04 NOTEKNOTO, CoapXuHaTa u ynotpebata, e Bo agucnosunuumja.®®> OTTyka npousnerysa
3HaYMTENHa OMACHOCT 3a NypanHocTa Ha AWCKYPCOT Ha MHTepHET 1 3a rapaHuujaTa
Ha KOMYHMKaTVBHa eHaKBOCT Ha LUaHCH, 04 KOja Npou3nerysa NpaBoTo Ha
KOMYHMKaTOPUTE Ha HEAWCKPUMUHMPAYKK NpUCTan 40 MpPeXuTe U Ha peuunueHTuTe
[0 HEANCKPUMMHMPAYKO NOBUKYBame Ha MHpopMaLuum.>

MpuToa He cTaHyBa 360p 3a 06e36esyBarbe anconyTHa HeyTPaANHOCT Ha MpeXwuTe.
MooanyyyBaykun e 6apareTo Ha CTPYYHO OMNpaBAyBarbe HAa CEKOE OrpaHUYyBakbe,
KOe BO CeKoe BpeMe MOXe Aa buae TpaHCnapeHTHO AOKYMEHTUPaHO 04
npoBajaepwte.®> OcobeHo cepBUCUTE BO peanHo BpeMe HapaaT VHTENUreHTeH
MpeXeH MeHaLIMEHT. Ynaau BO Cny4yaj Ha 3aluTuTa Of CreM W 04 BUPYCH ce
noxenHu. [103B0NIEHO € Ja MMa OrpaHuWyyBaka Ha HeyTpasHOCTa Ha Mpexara,
CaMo JOKOAKY TWe ce BO Cnyxba Ha KBanWTETOT Ha cepBucoT u be3begHocTa Ha
Mpexarta.®® OcBeH Toa, MOpa Aa Ce 3emaT npeaBus cneunduyHUTE 0NacHOCTY
Npean3BUKaHW Of KOHTPONa Ha CoAPXWHATa M NPUBATHO MOTUBMPaHa LieH3ypa,
KaKo Ha npuMep, NOTUCHYBakbe Ha MPeHeCcyBareTo Ha NOAATOLM OA CTpaHa Ha
KOHKYPEHTHWUTE UHTepHeT-cepBucK.®’

91schulze-Fielitz, a.a.0., S. 760; Holznagel / Schumacher, Die Freiheit der Internetdienste, S. 20; Hoffmann-Riem, Freiheit der
Kommunikation im Internet, a.a.0., S. 244, 266.

92 Gersdorf, Netzneutralitét, AfP 2011, S. 209 ff. (211) mit Zahlen und Prognosen von Cisco und EMC.

93Spies/ Ufer, Netzneutralitat 2011, MMR 2011, S. 13 ff.; Koenig / Fechtner, Netzneutralitét - oder: Wer hat Angst vor dem
schwarzen Netzbetreiber?, K&R 2011, S. 73 ff.; Gersdorf, Netzneutralitat, AfP 2011, S. 209 ff.

94Koreng, Meinungsmarkt und Netzneutralitét, CR 2009, S. 758 ff. (759).

95 Baer, a.a.0., S. 97 f.; Koreng, CR 2009, S. 760; Gersdorf, AfP 2011, S. 209; Spies / Ufer, MMR 2011, S. 13 f.; cn. WsBewraj Ha
KomucujaTa 3a jaBHa koHcynTauumja: ,The open internet and net neutrality in Europe®, 09.11.2010.

9y, Lucius, Netzneutralitét in der Informationsgesellschaft, Tagungsbericht, NvwZ 2011, S. 218; Stellungnahme von ARD und
ZDF zur offentlichen Konsultation der EU-Kommission zur Netzneutralitét, 30.09.2010, S. 9.

97 Spies / Ufer, CR 2011, S. 17; Koreng, CR 2009, S. 759.
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VI. 3AK/TY4YOLN

UneH 10 og EKYM ja onpenysa ocHOBHaTa HoOpMa 04/1y4YyBayka 3a BpegHocTa®®

Ha npaBHWTe cnoboam 3a KOMYHWKaLMja BO ApxaBuTe of EBpOnCKMOT COBET U BO
obnacrta Ha npakTukyBare Ha MoBenbata Ha OCHOBHUTE NpaBa Ha EBponckara
yHuja (cnopeg uneH 52 ctaB 3, 53 o lMNosenbaTa Ha ocHOBHUTE MnpaBa).’® CnoboaaTa
Ha MeauyMuUTe 1 Ha Mypann3MoT Kako KOHCTUTYTUBHM OCHOBW Ha AEMOKpPaTCKUTe
OMnWTecTBa Ce UHCTUTYLMOHANHO 3arapaHTupaHnu co uneH 10 og EKYI.

Mepka W rpaHvLa Ha MHCTUTYLMOHaNHaTa rapaHumja ce 6apamata Ha
[eMOKPaTCKOTO OMLUTECTBO, MM UCKaXaHo co 360poBMTE Ha TaTKOBLMTE Ha
KoHBeHuMjaTa, Kako wTo cTtom Bo Mpeambynata Ha EKYM ,genuine political
democracy*, 3a ,BUCTUHCKM AEMOKPATCKX NOAUTUYKM NMOPEAOK".

YneHot 10 oa EKYI e noctojaHo AvHaMUYeEH, TOj Ce TOIKYBa HU3 Npu3Ma Ha
LeHeLHNTe coLMjanHmn ycnosm n co 3ematrbe npeasua chilling effects 3a ngHoto
npakTuKyBare Ha cnobogata. MapaHuumTe oa yuneH 10 og EKYM ce rapaHuum 3a
cnocobHocTa 3a QyHKLMOHUPake Ha CNo60AHMOT KOMYHMKALMCKM Nopeaok. Bo
avrvTtanHarta goba, nokpaj knacmyHarta cnoboaa Ha MUCIEre, Ha NevyaToT M Ha
paavoTo, npunara 1 rapaHuujaTa 3a:

¢ KOMYHUKATWBHaA €4HAKBOCT Ha LWWaHCUTE NpeKy npuctan 40 MEANYMUTE N [0
VIHTEpHETOT, Kako v npeky O6paBOBaHVIETO M AEMOKPATCKOTO Y4€CTBO,

e nybamumMcTMUKa pasHOAMKOCT npeky obesbeayBarbe edrkacHa KOHKYPEHTHOCT
(ocobeHo BO NpaBOTO Ha EBponckaTta yHuja, BO Koe 3aefHo Aenysaat u uneH 10
o4 EKYM n unen 11 op MosenbaTa 3a OCHOBHM NpaBga),

o cnoboaarta Ha MUCTIEHE MPEKY 3alUTUTa 04 MPMBATHA W APXKaBHA MaHUMyauMja
WK LEH3Ypa,

e MpaBoTO Ha camoonpezenba Ha Cekoj KOMyHMKATOp U PELMMUEHT NpeKy 6anaHc
Mery cnoboziata Ha KOMyHMKaLWja 1 3aliTUTaTa Ha NIMYHOCTa.

pepaboTeHa Bep3uja Ha npeAaBarbeTO Ha aBTOPOT Ha BToparta paboTHa ceaHnua Ha
PaboTtHaTa rpyna 3a 4yneH 10 o4 EBporickata KOHBEHLM]a 3@ 3alUTUTa Ha YOBEKOBUTE MpaBa
1 OCHOBHM €10604M, 04px)aHa Ha 15-tm n 16-Tu Hoemspu 2011 r. Ha EBpona-YHunBep3nteroT
BuaapuvHa Bo ®paHkepypT Ha Ogpa

98¢n. KOH uneH 5 04 YCTaBOT Kako ,0CHOBHA HOPMa O/TyuyBayKa 3a BPEAHOCTa" M MHCTUTYLIMOHaNHaTa rapaHuuja: Degenhart,
in BK GG (2006), Art. 5 Abs. 1, 2, Rn. 46.

9 Grabenwarter, EMRK, § 23 Rn. 2.
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ABSTRACT

Media and communication culture significantly changed within the last 20 years
through the globalization, decentralization and unlimited exchange of information.
The dynamics of the information and network economy shatters classical models of
public spheres. The gatekeepers of the analogue era, the opinion leaders radio and
press, lose power in all European countries.

Thus, today more than ever, the question is raised for the framework that
communication freedom under Article 10 of the European Convention on Human
Rights (ECHR) defines as a measure of European constitutional law to guarantee
free media and pluralism.

The Lentia judgment of the ECHR in 1993 ended the Austrian broadcasting
monopoly and regarded the state as the ultimate guarantor of media diversity.

In recent years, particularly concerning cases from the transforming countries of
Central and Southeastern Europe, the Strasbourg Court passed further decisions
on the structure and formation of free media systems, e.g. on the commitment to
transparency and plurality in broadcasting licensing.

Can an institutional guarantee of free media arise from this international
jurisdiction? How can such positive obligations of the Convention states address
current threats to free communication and pluralism especially on the Internet?
Does Article 10 ECHR guarantee the protection of network neutrality in the digital
era? Does a new balance arise between the privacy rights under Article 8 ECHR and
Article 10 ECHR to ensure greater freedom of opinion and democratic participation
in the digital world? These are the issues that this article examines.
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» RELATIONSHIP BETWEEN
FREEDOM OF EXPRESSION,
DEFAMATION AND HATE
SPEECH: A CHALLENGE FOR
MACEDONIA’S DEMOCRACY

author: Bekim Kadriu

INTRODUCTION

Freedom of opinion and expression, together with other personal
freedoms, are important for the development of individuals and
their self-fulfilment. And since human rights are interrelated and
interdependant,* freedom of expression is determinant for the
realization of other human rights, such as the right to vote or the
right to assembly. On the other hand, freedom of opinion and
expression are essential for functioning of every state that considers
itself as democratic. This is firstly because the principle of plurality
is realized throught freedom of opinion and expression, especially
political plurality in a society. But more important is the fact that
these freedoms serve as controlling mechanism of the governments’
activities and make possible principles of transparency and
accountability to be promoted, principles which have essential effect
on the respect and promotion of human rights.?

Freedom of expression includes different elements. It includes the
right to seek, receive and impart information and ideas of all kinds.
It includes the expression and receipt of communications of every

L UN General Assembly, Vienna Declaration and Programme of Action, 12 July 1993, A/CONF.157/23,
para. 5, available at: http://www.unhcr.org/refworld/docid/3ae6b39ec.html| [last visited 20 May
2012].

2 Human rights committee, General comment no 34, Article 19: Freedom of opinion and expression,
para. 3, available at http://www2.ohchr.org/english/bodies/hrc/comments.htm (last visited
18.05.2012).
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form of idea and opinion capable of transmission to others.? What is more
important, and what makes freedom of expression very contraversial, is the

fact that freedom of expression covers not only information and ideas that are
inoffensive, but also those information and ideas that offend, shock or disturb
individuals, groups or the society in general.* In this way, since freedom of
expression is applicable to these forms of “information” and “ideas”, the question
often remains open as to how to draw the line between freedom of expression and
hate speech. Namely, for every democratic society, and for Macedonia too, is always
a challenge where to draw the “border line” between these two conflicting legal
principles, the freedom of expression and prohibition of hate speech. Or, when is the
moment when freedom of expression becomes something illegal, prohibited by law,
and that is hate speech.

According to international human rights standards, freedom of expression is not
an absolute freedom but can be limited, especially when it conflicts with other
important social values. But, the restriction or limitation of freedom of expression
is also limited. Thus, the European Convention on Human Rights, for example, in
the second paragraph of Article 10, has a limitation clause where It prescribes the
preconditions when the state may restrict this freedom. These preconditions are
well established by the European Court of Human Rights. First, every restriction
has to be prescribed by the domestic law; second, it has to be done for achieving
a specific goal or aim, like protection of public safety, public morals, public health,
rights and freedoms of the others; and third, it has to be necessary in a democratic
society (the necessity test).> This shows that freedom of expression is a freedom
that can be limited, but the limitations are also subject to strict preconditions.

The prohibition of hate speech is only one form of limitation of freedom of
expression. As it was underlined, for every democratic society it is important to
find a fair balance between the freedom of expression and the prohibition of hate
speech. Here, the most important issue is the necessity and proportionality test.
According to this test, it has to be determined how broadly the prohibition of hate
speech will be defined, since different definitions of hate speech will differently
(unproportionally) affect freedom of expression. But, it is even more important how
the prohibition of hate speech (as a legal rule or provision) is applied by courts,
which are the most important tool to protect human rights, including freedom of
expression.

3 Ibid, para. 11.

4 See e.g. European Court of Human Rights, Case of Axel Springer AG v Germany, Judgment of 7 February 2012, para.
78. See also Case of Handyside v. United Kingdom, Application No. 5493/72, Judgment of 7 December 1976, p.49 (all
judgments of the European Court of Human Rights are available at the HUDOC base, available at http://www.echr.coe.int/
ECHR/EN/Header/Case-Law/Decisions+and+judgments/HUDOC+database/.

5 European Court of Human Rights, Case of Otto-Preminger-Institute v. Austria, Application No. 13470/87, Judgment of 20
september 1994, para. 43.
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2. MACEDONIA’S LEGISLATION REGARDING FREEDOM OF EXPRESSION,
HATE SPEECH AND DEFAMATION

For Macedonia’s democracy, freedom of expression is very important. Besides
the role of freedom of expression described above, freedom of expression is
important for Macedonia’s Euro-integration process since the respect of human
rights (including freedom of expression) is an essential part of European
organizations, including the European Union. But, more specifically, in the Progress
Report for Macedonia for 2011 issued by the European Commission, the concern
of the Commission for the implementation of international standards in this

field is reiterated, as well as the control of the media by the governement and
intimidation and the self-censorship of journalists because of potential high fines
for defamation.® This shows that European Union institutions insist on the respect
of freedom of expression by the authorities in Macedonia since they consider it
decisive for Macedonia’s Euro-integration process.

But, the relationship between freedom of expression, hate speech and defamation
in Macedonia is problematic for a number of reasons, all of them seen from the
legal perspective. First of all, the definition of freedom of expression in Macedonia’s
legislation, including the Constitution, is unclear and not according to international
standards; second, the non-existence of hate speech as a specific offence in the
Criminal Code allows freedom of expression to be abused; thirdly, the existence

of defamation as a specific offence affects the journalists and their freedom of
expression, as well as their right to criticize the work of the authorities; and lastly,
the application of all these provisions by the courts is followed by the unclear Case
Law, which allows the court, being under the influence of the executive branch, to
interpret these provisions differently, thus jeopardizing the principle of legal safety.

2.1 THE DEFINITION OF FREEDOM OF EXPRESSION

Freedom of expression is a category stipulated in the Constitution of the Republic
of Macedonia. As such, Article 16 is guarantees the freedom of expression and
opinion, together with the freedom of speech, public speech, public information

and establishment of institutions for public information.” In this Article there is

no possibility for these freedoms to be restricted. Also, along the same lines,

Article 54 stipulates that limitations of human rights can be foreseen only with the
Constitution (but there is no such limitation regarding freedom of expression). In
the same Article it is said that freedom of opinion and expressions are among those
freedoms that cannot be derogated.®

6 European Commission, The Former Yugoslav Republic of Macedonia 2011 Progress Report, Brussels, 12.11.2011, SEC (2011)
1203, pages 16-17. Available at http://ec.europa.eu/enlargement/pdf/key_documents/2011/package/mk_rapport_2011_
en.pdf, (last visited 18.05.2012).

7 Constitution of the Republic of Macedonia, Official Gazette of the Republic of Macedonia, 52/1991, Article 16.
8 Ibid, Article 54.
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These two articles lead to interesting conclusions. Namely, the Constitution does
not foresee limitation or restriction of the freedom of speech. In this way, the
Constitution defines this right as an absolute right, which sufffers no limitations,
which is per se contraversial since there are several provisions in the Penal Code
which criminalize specific forms of speech or expressions.®

Also, in the Law on the Prevention and Protection from Discrimination,'® freedom
of expression is enumerated as a specific exception from discrimination. However,
the fact that this article does not require the applicability of the proportionality or
the necessity test is also controversial. Rather, freedom of expression is defined
as an absolute freedom, and as an absolute exception in the context of this Law.
In this way, the approach of this Law runs against the international human rights
standards, since as it was specified, freedom of expression is not an absolute
freedom, but suffers necessary limitations for the protection of, among others,
rights and freedoms of the others.

As an example, freedom of expression can be restricted when it deeply hurts the
feelings of a racial or religious group, and when freedom of expression does not
contribute to the development of a healthy public debate on a certain issue.!! But,
conversely, our legislator defines this freedom in this law as an absolute freedom,
which de facto means that anything that an individual may say, including forms of
speech that incite discrimination or racism, cannot be seen as discrimination, and as
such cannot be seen as being contrary to this law.?

This leads to the conclusion that Macedonia’s legislation is contraversial when

it defines freedom of expression. It is very clear that freedom of expression is

not defined in accordance with international standards in the field. This makes it
harder for the courts to apply this freedom (as a legal principle) in different judicial
procedures.*?

2.2. CRIMINALIZING DEFAMATION, BUT NOT HATE SPEECH

The second problem which affects freedom of expression is the fact that in
Macedonia defamation remains as an offence in the Criminal Code (Article 172),
but on the other hand, there is no offence such as hate speech. This situation has

9 The Criminal Code of the Republic of Macedonia (Official Gazette No 19/04 of 30.03.2004) lists many such offences, such as
defamation (Article 172), incitement to national, racial or religious hatred (Article 319), insult of members of racial, religious,
ethnic or color of skin groups through a computer system (Article 173, para.2), and Ddssemination of racist and xenophobic
material through a computer system (Article 394-g).

10| aw on the Prevention and Protection from Discrimination, Official Gazette of the Republic of Macedonia No 50/2010 of
15.04.2010.

11European Court of Human Rights, Case of Gunduz v. Turkey, Application no. 35071/97, Judgment of 4 December 2003, para.
37.
12The Law on the Prevention and Protection from Discrimination expressly prohibits incitemenet to discriminate in Article 9.

3Here, we have to underline that the Constitutional Court takes a very different approach, which accepts the possibility that
freedom of expression can be restricted. See cases below.
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two negative effects on freedom of expression. Firstly, journalists,** intelectuals®®
and politicians!® are especially targeted as commiting the offence of defamation,
which influences their self-cencorship which, seen from a broader perspective, has
the effect of silencing those who criticize the authorities and thus affects political
pluralism, opposition, democracy and transparency in the whole society.

On the other hand, in Macedonia’s Penal Code there is no offence such as hate
speech. The closest offence to hate speech is incitement to national, racial or
religious hatred (Article 319). Also, similar offences that target members of a
certain group are defined as insult of members of racial, religious, ethnic or color of
skin group through a computer system (Article 173, para.2), and dissemination of
racist and xenophobic material through a computer system (Article 394-g).»

However, these offences have a very limited scope of application. First of all, they
protect only members of specified groups, such as racial, religious, national or ethnic
and groups based on color of skin. Members of other groups are not protected (such
as members of the LGBT population). Secondly, the scope of these offences is very
limited. The first one from Article 319 can be committed only through some acts,
such as using force, insulting, but not only through freedom of expression. Those
quoted in Articles 173.2 and 394-g can be committed only through a computer
system.

We find it very important that in Macedonia, hate speech is criminalized as a
general offence, protecting members of larger number of groups.'® On the other
hand, defamation has to be decriminalized.'® In this way, one major effect will be
achieved. Namely, hate speech as a crime will prescribe a higher threshhold than
defamation for the abuse of freedom of expression. Thus, applied equally to all,

it will cover all situations when someone uses hate speech. But it will not cover
situations that at this moment are criminalized through defamation. In this way, the
area of freedom of expression will be broadened, which will be good for developing
debates necessary for specific issues in a democratic society. This is very important
since, having in mind the Case Law of the courts, the voice of journalists and

14\ith the judgment of the Lower Court Skopje I, K no. 2066/09 from 10.06.2010, a columnist has been convicted for
defamation.

Swith Judgment K no. 991/09 from 01.10.2009 of Lower Court Skopje I, Professor Ljubomir Frckoski who was a presidential
candidate was convicted of defamation because of a column that he wrote in the daily newspaper “Dnevnik” accusing his
opponent (the elected President).

16The Member of Parliament from the opposition has been convicted for defamation because he stated that the Minister of
transport has been involved in illegal selling of aplot of land for buiding of a hotel. See “Makraduli convicted of defamation
against Janakievski’, Utrinski vesnik, 23.05.2008, available at http://www.utrinski.com.mk/?ItemID=7CC9454FA0974045BF
FDD540918B83D1 (last visited 20.05. 2012).

7The Law on Amending the Criminal Code, Official Gazette of the Republic of Macedonia No 114/09 of 14.09.2009. articles 40
and 113.

8This change should be made together with the change in the Law for the Prevention and Protection from Discrimination,
where incitement to discriminate should include cases where freedom of expression is abused in a form of hate speech.

9Recently, there was an initiative to decriminalize defamation. The initiative was taken by the Association of Journalists of
Macedonia and representatives of the Government. The agreement to decriminalize defamation was not reached, but the
process is ongoing. See e.g. Pelagija Mladenovska, A step to decriminalization of defamation, 24.02.2012, available at
http://www.makdenes.org/content/article/24494970.html (last visited 20.05.2012).
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intellectuals will be heard and the self-censorship that is recongized now as existing,
will be eliminated.

2.3. THE APPROACH OF THE COURTS

The courts in Macedonia very often deal with cases related to freedom of
expression. But most cases have to do with the application of the defamation
provision from the Criminal Code. What is very odd in these cases is the fact that
journalists, intellectuals and members of the opposition have been very easily
fined for defamation, without the “necessity test” cautiously applied by courts. This
is the effect of an unclear definition of freedom of expression, and the lack of the
requirement for the application of the “necessity test”. Namely, the courts have the
freedom to decide when defimation has occurred, without having any limitations,
such as the necessity test. The only thing that is important to courts is if the crime
has been committed, or better said, whether elements of the crime exist, but the
cases are not analyzed from the freedom of expression perspective.

And this might be normal for criminal courts. But they are not normal for the
Constitutional Court, which has the mandate to protect rights and freedoms of
individuals, including the freedom of expression.?® The Constitutional Court in

its proceedings analyzes whether the conviction of defamation has violated the
freedom of expression (as a constitutional right). It has to be emphasized that the
Constitutional Court recognizes the freedom of expression as not being an absolute
freedom.?! But what is odd for the Constitutional Court is that does not scrutinize
the verdict from the perspective of freedom of expression and the necessity and
proportionality test. The Constitutional Court very often only verifies that the
elements of the crime as requirements have been found by the Criminal Court, and
there is no violation of freedom of expression.

As an example, in the case U br. 146/2010, the judgment of the Court? can be
summarized as folllows: firstly, the Court recognizes the freedom of expression

as “highly guaranteed” by the Constitution; secondly, the Court recognizes that
freedom of expression can be restricted through the Criminal Code; thirdly, and
more importantly, the Court concludes that the applicant as a member of a political
party from the oppossition, did not try to prove the truthfulness of the statements
he has made, and in that way has abused the freedom of expression and violated
the reputation of the other individual.?* According to this, the Court concluded that
there was no violation of the freedom of expression from the point of view of the
Constitution.

20The Constitution of the Republic of Macedonia, Article 110, para. 1.
2L5ee below the commentaries on the cases submitted to the Constitutional Court.

22The Constitutional Court of the Republic of Macedonia, Case U. br. 146/2010, Judgment of 23.02.2011, available at http://
www.ustavensud.mk/domino/WEBSUD.nsf/OR?OpenFrameSet (last visited 20.05.2012).

Z1bid, para. 4.
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In another recent case, U br. 3/2012, the Constitutional Court delievered a
judgment on 05.02.2012 and rejected the submitted lawcase.** The Court found
that with his conviction of defamation, his freedom of expression was not violated.
The applicant criticized another journalist in a newspaper column, and wrote that
he was linked with the government and was part of the “terrifying phalanx of the
government”. It is strange that in this case the Court repeats the applicant’s claim
almost in total; it refers too often to the judgments of the Lower Court and the
Court of Appeals which found the applicant guilty of defamation, but doesn’t analyse
whether the conviction of the columnist was necessary in a democratic society.
Actually, the Court states that a balance was found, but it only concludes that the
applicant in his column “wrongly informed the public, thus violating the reputation
of the plaintiff”.2> The Court doesn’t analyze in substance whether the conviction
was necessary to protect the rights and freedoms of the others, the positions of the
two journalists, and the need for transparency in journalism, since they have great
responsibility in every democratic society. So, here again, the Court only formally
tries to apply the principle of necessity, but fails to examine its substance.

In another judgment dating from last year, U br. 107/2010 from 16.02.1011,%

the Constitutional Court did a little better job since it tried to elaborate a in more
detail the necessity test. In this case, a lawyer who represented his clients in civil
proceedings, claims in front of the Lower Court that the lawyers of the other party
were dishonest. In the judgment, the Court accepts that sometimes criticism of
other lawyers can be allowed, but personal insults, without having any effect on

the representation of the party, cannot be allowed, and thus the conviction for
defamation was not a disproportional measure. In this way, the Constitutional Court
doesn’t only refer to the judgments of regular courts, but tries to make a distinction
of when the conviction of defamation is a proportional measure, and when it goes
beyond what is proportional and necessary.?” This approach should be followed by
the Constitutional Court, and its judgments have to be more elaborated and present
more arguments as to why the conviction of defamation (or other offence) was
necessary. Also, the practice of international jurisdictions has to be followed and
referred to more often.

3. CONCLUSION

On the basis of the analysis made above, first of all, we find it necessary that the
legislation regarding the freedom of speech be harmonized, in the sense that it has
to be defined as a freedom that can suffer certain limitation, but limitations that
satisfy the “proportionality” and “necessity” test. The legislation should cover the

24The Constitutional Court of the Republic of Macedonia, Case U. br. 3/2012, Judgment from 02.05.2012, available at http://
www.ustavensud.mk/domino/WEBSUD.nsf (last visited 20.05.2012).

Z1bid.

26The Constitutional Court of the Republic of Macedonia, Case U. br. 107/2010, Judgment from 16.02.2011, available at
http://www.ustavensud.mk/domino/WEBSUD.nsf/OR?OpenFrameSet- (last visited 20.05.2012).

27 1bid.
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Constitution, the Criminal Code, the Law on the Prevention and Protection from
Discrimination and other laws that affect the freedom of expression.

The changes in legislation have to cover decriminalization of defamation, and
provide a new and more general offencee - hate speech. In this way, the threshold
for interfering with the freedom of expression will be higher, which means that the
scope of freedom of expression will be broader. Also, with the criminalization of hate
speech, members of certain groups which are not protected from these forms of
offences will be offered protection.

The legislation is necessary for the courts. If the legislation is harmonized and in
accordance with international standards, then the courts will have to deliver their
judgments according to that legislation, which means that they will have to apply
the “necessity test” in their proceedings. While applying the necessity test, the
courts will have to base their judgments having in mind all the relevant facts of the
case. In that way, courts would be more creative in giving more arguments as to
why the existing judgement does not mention violation of freedom of expression.
The higher coourts, especially the Constitutional Court, have bigger responsibility
since their case law will have to be respected by lower courts. But, courts in
general have to be independent and not influenced by the other branches. This is a
precondition for all proceedings, including those regarding the freedom of speech.

PE3NME

CnobofaTa Ha u3pasyBarbe € efHa 04 no3HayajHuTe IMYHu cnoboau, Koja cryxmu

“ KaKo KOHTPO/IOP Ha aKTMBHOCTUTE Ha BnacTta, @ OBO3MOXYBa M pPa3BUTOK U
peanu3aumja Ha naypanu3MoT BO efHa AemokpaTcka apxasa. Cenak osaa cnoboaga
HE e anconyTHa, TyKy Ce OrpaHuyyBa npeky mHory dopmu. OapeneHu aena Kou

ce KpUMWHanu3npaaT BO KPMBUYHMOT 3aKOHMK Ce GOPMM Ha OrpaHuYyBarbe Ha
cnobonara Ha n3pasysare. [pean3BuK 3a cekoja Apxasa e Aa Hajae dep 6anaHc
nomery cno6ozaTa Ha “3pasyBatbe U HOPMUTE Ha OrpaHMYyBakbe Ha OBaa croboza.

TokMy TOa e npeaMeT Ha 0BOj TpyA. VIMEHO, @BTOPOT v AMCKYTUPaA NpaBHUTE
AnnemMmn okony oBoj 6anaHc n ce obuayea Aa vM3Bneye 3aKnyyok Kaje crojat
OCHOBHMTE HEAOCTATOLM, KOM Ce NojaByBaaT Kako Npeau3BKK 3a MakeLoHCKaTa
nemokpatuja. Ce aHanuaupa npes cé feduHnparbeto Ha cnobogaTa Ha
“3pasyBareTo, NpobaeMoT CO KpUMMHaNW3aumujaTa Ha KieBeTaTa, HEMoCTOeHETO
Ha Aeno - roBop Ha oMpasa, Kako M MpUCTanoT Ha CyAoBUTe BO MakeaoHuja,
0cobeHO Ha YCTaBHMOT CyA, KOH MpallarbeTo Ha orpaHnvyBameTo Ha cnobopaTta Ha
n3pasyBare. Ha Kpaj ce n3BnekyBaaT M KOHKPETHM 3aK/y4oLm 3a 0Ba Mnpallakbe.
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» FREEDOM OF SPEECH AS AN
INDICATOR OF DEMOCRACY IN
THE REPUBLIC OF MACEDONIA

author: Etem Aziri

INTRODUCTION

The regime changes in all ex European socialist societies, the
replacement of one-party regimes with the pluralistic system, the
replacement of the dictatorships of the proletariat with liberal
democracy and the replacement of the centralized planned
economies with the new market economies during the last decade
of the 20 century are without a doubt some of the most significant
events in the contemporary history of these countries. Although all
new democracies had high expectations regarding the benefits of
these changes, nowadays it is obvious that due to the influence of
many factors not all of them have managed to reach the same levels
of democracy and economic growth and development.

The Republic of Macedonia gained its independence in the beginning
of the 1990s. Although it was in fact the only republic that managed
to conduct the secession process from now ex Socialist Federative
Republic of Yugoslavia without bloodshed, many questions

remained open and most of them have proven to be problematic
for the development and the Euro-Atlantic future of the country
even nowadays, two decades from its independence. Although

the northern border issue was resolved a few years back, many
other issues continue to remain open. The Macedonian language,
the name of the country and the status of the Macedonian church
continue to be disputed by its neighboring countries with the
exception of the Republic of Albania. On the other hand, the country
continues to be unsuccessful in dealing with many internal problems,
the most important one being the inter-ethnic relations in the
country.
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In such conditions, the Republic of Macedonia has strived towards building a
democratic system, although in continuity some of the main characteristics of a true
democracy have lacked support by the political elites in the country.

All internal and external problems aside, the level of democracy in the country

has been one of the greatest problems facing politicians, researchers and ordinary
citizens during the whole period of the countries development. In different periods,
citizens’ attitudes and opinions regarding the level of democratic development

of Macedonia have varied, but the opinion that the democracy in the Republic of
Macedonia is not well developed has in continuity been present.

According to the 2011 Democracy Index prepared by the Economist Intelligence
Unit, in 2011 the Republic of Macedonia was ranked 73 country with an overall
score of 6.16. Compared to all the neighboring countries, Macedonia has been
ranked higher only compared with Albanian, which is ranked as 87" . On the other
hand, Bulgaria is ranked 52" , Greece 32™ and Serbia 64" .

The freedom of speech is considered to be one of the most important indicators
when it comes to determining the level of democratic development for a certain
country. Analysis conducted by international independent institutions and
organizations came up with very discouraging data regarding the freedom of speech
in the Republic of Macedonia.

According to the Reporters Without Borders 2011 Press Freedom Report, the
Republic of Macedonia is ranked 94 with an overall score of only 31.67. This is

a very negative indicator, especially having in mind the fact that according to the
same source, in 2010, Macedonia was ranked 68, in 2009 it was ranked 34, in
2008 it was ranked 42, in 2007 it was ranked 36, in 2005 43, etc. In fact, in 2011,
Macedonia hit the lowest point for the period covering the entire decade.

Besides this, according to the Freedom House’s Freedom of the Press Reform for
2011, the Republic of Macedonia has partly free press and scores 48 in the press
freedom score. According to the same report, in 2010 Macedonia scored 46, in 2009
and 2008 it scored 47 and in 2007 it scored 45.

DATA AND SAMPLE DESCRIPTION

In order to determine the citizens’ attitudes and opinions regarding the freedom
of speech in the Republic of Macedonia, a sample of 1,079 citizens of different sex,
age, education, social standing, ethnical and religious belonging were surveyed.

As can be noticed from data presented in Table 1:
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Both male and female respondents Table 1. Sample description

were part of the survey, although

the number of female respondents Criteria | n | %

is slightly higher compared to male Gender

respondents. Male 533 49

Respondents from all age groups have Female 546 51

been included in the survey, starting Age

from the youngest one, from 18 to 25 18-25 39 4.8

years, all the way to the age group of 2630 195 23' 8

over 60 years. A relatively balanced :

structure of respondents can be 31-35 169 20.6

noticed. In fact, 52% of respondents 36-40 169 20,6

belong to the age group of up to 40 41-45 91 111

years old, while the remaining part 46-50 65 7.9

are over 40 years old. 51-55 39 4.8

Although people of different 56-60 13 1.6

educational backgrounds were Over 60 39 4.8

included in the survey the sample is :

dominated by people that have at - Education

least a bachelors degree. Primary school 39 3.6
. . Secondary school 377 34.9

People from different ethnic - -

affiliations were a part of the study, Higher education 117 10.8

although the sample is dominated Bachelor's degree 481 44.6

mainly by surveyed people from Master's degree 52 4.8

the Albanian and Macedonian ethnic PhD 13 1.2

background. Actually, almost 92% Ethnicity

of the surveyed people belong to the Albanian 377 34.9

two biggest ethnic communities in the .

country, from which 57% are ethnic Macgdonlan 611 26.6

Macedonians and 35% are ethnic Turkish 52 4.8

Albanians. Roma 13 1.2

Other 26 2.4
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RESULTS

Table 2. Citizens’ perceptions regarding the freedom to express their
opinion on the functioning of the institutions of the political system of the
Republic of Macedonia

Yes No Partially No answer
n % n % n % n %
Population in general 225 | 20.9 | 575 | 53.3 | 234 | 21.7 | 45 4.2
Gender
Male 66 | 12.4 | 289 | 54.2 | 143 | 26.8 | 35 6.6
Female 159 | 29.1 | 286 | 524 | 91 | 16.7 | 10 1.8
Age
18-25 0 0.0 26 | 66.7 | 13 | 33.3 0 0.0
26-30 55 | 28.2 | 91 |46.7 | 39 | 20.0| 10 5.1
31-35 39 | 23.1 | 79 |46.7 | 39 | 23.1 | 12 7.1
36-40 0 00 | 130 | 769 | 39 | 231 0 0.0
41-45 13 | 143 | 52 |57.1| 26 | 28.6 0 0.0
46-50 13 | 20.0 | 26 | 40.0 | 26 | 40.0 0 0.0
51-55 52 | 40.0 | 65 | 50.0 | 13 | 10.0 0 0.0
56-60 39 [ 429 | 39 |[42/9| 13 | 143 0 0.0
Over 60 14 | 120 | 66 | 564 | 26 | 222 11 9.4
Education
Primary school 0 0.0 39 |100.0f O 0.0 0 0.0
Secondary school 40 | 10.6 | 224 | 594 | 78 | 20.7 | 35 9.3
Higher education 29 | 248 | 78 | 66.7 0 0.0 10 8.5
Bachelor’s degree 143 | 29.7 | 182 | 37.8 | 156 | 32.4 0 0.0
Master's degree 13 |1 25.0 | 39 | 75.0 0 0.0 0 0.0
PhD 0 0.0 13 [100.0] O 0.0 0 0.0
Ethnicity
Albanian 65 | 17.2 | 234 | 62.1 | 78 | 20.7 0 0.0
Macedonian 108 | 17.7 | 328 | 53.7 | 130 | 21.3 | 45 7.4
Turkish 39 | 75.0 0 0.0 13 | 25.0 0 0.0
Roma 13 [100.0] O 0.0 0 0.0 0 0.0
Other 0 0.0 13 | 50.0 | 13 | 50.0 0 0.0
nonuTuyka mucna 6p. 38




The following can be noticed from data presented in Table 2:

o Over half of the surveyed people (53.29%) consider that Macedonia’s citizens
cannot express themselves freely about the functioning of the political system
institutions in the country and only 1/5 of the surveyed people believe that
Macedonia’s citizens can express themselves freely about important issues
related to the functioning of the political system institutions in the country.

e Around 29% of females and only 12 % of male respondents believe that citizens
have freedom of expression. On the other hand, 54% of males and 52% of
females consider that citizens are not free to express themselves.

e Inthe age group 18 - 25 years, 2/3 of the surveyed consider that citizens of
Macedonia have no freedom to express themselves about important issues
related to the functioning of the political system institutions in the country;

e Inthe age group 26 - 30 years and 31 - 35 years, around 46.6% of the
surveyed consider that citizens of Macedonia have no freedom to express
themselves freely about important issues related to the functioning of the
political system institutions in the country;

e Around 66% of the surveyed that belong to the age group between 36-40 years
consider that citizens of Macedonia have no freedom to express themselves
about important issues related to the functioning of the political system
institutions in the country;

o Inthe age group 41 - 45 years around 57% of the surveyed consider that
citizens of Macedonia have no freedom to express themselves about important
issues related to the functioning of the political system institutions in the
country;

o In the age group of persons over 60 years old, around 56% of the surveyed
consider that citizens of Macedonia have no freedom to express themselves
freely about important issues related to the functioning of the political system
institutions in the country;

o All surveyed people who have attended only elementary school have expressed
their opinion that the citizens of the Republic of Macedonia are not free to
express their opinions about important issues related to the functioning of the
political system institutions in the country.

e Almost 3/5 of the surveyed people who have attended high school have
expressed their opinion that the citizens of the Republic of Macedonia are not
free to express freely their attitude, while around 31% believe that they are free
or partially free to express their attitude about important issues related to the
functioning of the political system institutions in the country.

e Around 67% of the surveyed people who hold higher education degrees have
expressed their opinion that the citizens of the Republic of Macedonia are not
free to express their attitude, while around % believe that they are free or
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partially free to express their attitude about important issues related to the
functioning of the political system institutions in the country.

¢ Around 38% of the surveyed people who hold a bachelor's degree believe
that the citizens of the Republic of Macedonia are not free to express their
opinions about important issues related to the functioning of the political system
institutions in the country.

o Around 75% of the surveyed people that hold a master's degree and all of
the surveyed people who hold Ph.D. degrees have expressed their opinion
that the citizens of the Republic of Macedonia are not free to express their
opinions about important issues related to the functioning of the political system
institutions in the country.

Besides the citizens’ general perceptions regarding the level of freedom of speech in
the Republic of Macedonia, a few other issues were addresses as part of the survey:
the citizens’ perceptions regarding the degree of respecting international standards
that regulate freedom of speech in the Republic of Macedonia, the citizens’ beliefs
regarding the importance of the freedom of speech for the democratization of the
political system of the Republic of Macedonia, the citizens’ perceptions regarding
the degree to which public of opinion is regarded in making public policies and the
citizens’ perceptions regarding the equality of freedom of speech among different
ethnic communities.

Over a half of respondents believe that the international standards and regulations
in the field of freedom of expression are not respected in the Republic of Macedonia,
while only 18% of respondents hold the opposite opinion (Chart 1).

Chart 1. Respondents’ perceptions regarding the level of application of
international standards in the field of freedom of speech in the Republic of
Macedonia
23% 4% 18%
W VYes

No

55% Partially
B N/A

As can be noticed from Chart 2, the citizens in the Republic of Macedonia have a
very high degree of awareness regarding the importance of freedom of speech for
the democratization of the society. In fact, over 86% of respondents have declared
that freedom of speech is very important for the democratization of the country
and an additional 9.6% believe that the freedom of speech is somewhat important

nonutuyka mucna bp. 38



// CURRENT

for the democratization of the country. Only 1.2% of respondents believe that the
freedom of speech is not important for the country’s democratization.

Chart 2. Respondents’ perceptions regarding the importance of freedom of
speech for the democratization of the Republic of Macedonia (in %)

100

80

60

40

20

0
Verry Somewhat  Unmportant Of little N/A

important important relevance

An interesting finding of the survey is the fact that two-thirds of respondents
believe that not all citizens have the same freedom of expression in the Republic
of Macedonia, while only a quarter of respondents believe that all citizens have the
same level of freedom of expression (Chart 3).

Chart 3. Do all citizens enjoy equal freedom of speech in the Republic of
Macedonia?
9%

25% Yes

No
66%
B N/A
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Among others, the survey reveals that the opinion that not all citizens enjoy the
same level of freedom of speech in the Republic of Macedonia is far more present
among the respondents that belong to the two major ethnic communities compared
to others (Chart 4).

Chart 4. Ethnicity and freedom of speech in the Republic of Macedonia

80~
724

70 66

60 -

50
50

40

L 29.8
30 25 25 W Yes

2017.2
10k 103 No
43

|| L B N/A
Albanian Macedonian Turkish

The perception that all citizens of the Republic of Macedonia equally enjoy the right
of the freedom of speech is present among only 17% of surveyed Albanians and
around 30% of surveyed Macedonians. On the other hand, half of the surveyed
respondents of Turkish background consider that all citizens of the Republic of
Macedonia equally enjoy the right of the freedom of speech. Parallel to this, ¥

of surveyed Turkish, 2/3 of surveyed Macedonians and over 72% of surveyed
Albanians consider that not all citizens of the Republic of Macedonia equally enjoy
the right of the freedom of speech.

CONCLUSIONS

Over half of the respondents consider that Macedonia’s citizens can not express
freely their opinions about the functioning of the institutions of the political in the
country and only 1/5 of the surveyed believe that Macedonia’s citizens can express
themselves freely about important issues related to the functioning of the country’s
institutions of the political system.

Female respondents are more optimistic when it comes to their perception about
their freedom to freely express their opinion about issues that have to do with the
way how the institutions of the political system function.

Compared to older respondents, younger respondents are more optimistic when it
comes to their perception about their freedom to freely express their opinion about
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issues that have to do with the way how the institutions of the political system
function.

Better educated respondents are more convinced that citizens in the Republic of
Macedonia are free to express their opinions about the way how the institutions of
the political system function.

Compared with smaller ethnic communities, the biggest ethnic communities in the
Republic of Macedonia have a pessimistic attitude toward the freedom of expression
regarding the way the institutions of the political system function. Pessimism is
higher among the Albanian respondents compared to Macedonian respondents.

Although the majority of the citizens in the Republic of Macedonia shares the
opinion that they do not have the proper degree of freedom to express their opinion
regarding the way the institutions of the political system function, they do not fail to
recognize the importance of the freedom to express opinions regarding this issue.

The majority of respondents believe that the international norms and standards
in the field of freedom of speech are not respected enough in the Republic of
Macedonia.

Over 90% of citizens in the Republic of Macedonia are aware of the great
importance of the freedom of expression for the democratization of the political
system of the Republic of Macedonia.

Most citizens that belong to the biggest ethnic communities in the Republic of
Macedonia believe that not all citizens in the Republic of Macedonia enjoy the same
degree of freedom of speech.

PE3NME

Kora cTtaHyBa 360p 3a onpefenyBake Ha CTENEHOT Ha AEMOKPATCKMOT Pa3Boj

Ha ozpeneHa 3emja, cnobozaTta Ha rOBOPOT Ce CMETa 3a eeH 0 HajBaxHuTe
nHamkaTopu. Bo ogHoc Ha cnobogata Ha roBopoT Bo Penybnvka MakeaoHuja,
aHasmM3uTe CNpOBEAEHM Of CTPaHa Ha He3aBUCHU MEryHapOAHM UHCTUTYLMM W
opraHv3aummu nokaxaa obecxpabpysauku pesyntaTtu. Co ornef Ha Toa WTO eAHa o
HajroneMmTe KpUTUKK yrnaTeHn HeodaMHa KOH Penybnvka MakeaoHuja ce oaHecyBa
Ha noneto Ha cnoboaata Ha MeguymnTe u cnoboaata Ha M3pasyBakETO, 0BOj TEKCT
“Ma 3a Len Aa Aaje YBWA BO MUCIEHETO Ha rparaHnTe BO OAHOC Ha cnobosaTa

Ha roBopoT Bo Penybnunka MakefoHWja, HACMPOTK OMLWTO MO3HATUTE TEOPUM LITO

ce ofHecyBaaT Ha oBaa npobnemaTuka. TekCToT ce 6a3vpa Bp3 aHKeTa M3BpLUIEHa
Ha npuMepok oA 1.079 rparaHu, cnposeaeHa Bo TekoT Ha 2011 r. Bo cuTe Aenosu
o4 3emjaTta. MpuMepoKOT e MellaH M BKy4YyBa NPETCTaBHULM Ha CUTE ETHUYKK U
BEPCKM Ipyni BO [pXXaBaTa, a 3aCTaneHu ce U rparaHu co pasinyHu NoaUTUYKM
ybenyBatba. Kako WTo ce rneaa o4 TEKCTOT, rparaHuTe Ha Penybnvka MakeaoHuja
Ce CBEeCHM 3a BaxHOCTa Ha cnobofata Ha roBOPOT BO MPALEHETO Ha AEMOKPATCKOTO
onwTecTBo. Of Apyra cTpaHa, Nak, nako Mery pasfMyHWUTE HaLMOHaNHOCTH
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MoCTOjaT pas/MKK, UCTPAXyBaHETO A0KaXYBa [JeKa Mery rparaHuTe Ha Peny6bnvka
Make/ioHMja MOCTOM PenaTMBHO BUCOK CTEMEH HA HE3aJ0BOJICTBO BO OAHOC Ha
OZIpEIEHM 3HaYajHU TeMU Ha NONMETO Ha cnobofaTa Ha 13pasyBatbeTo.

KnyuHu 360poBu: gemokpatuja, cno6oda Ha u3padyBareTo, MUC/IEHE Ha rparaHuTe
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» FREEDOM FOR LAZY
PEOPLE: EXPLORING THE
INTERNALISATION OF THE
FREEDOM OF EXPRESSION
PRINCIPLE BY THE ROMANIAN
MEDIA

author: Cristina Stanus

INTRODUCTION

Freedom of expression and media freedom are essential democratic
values. Nevertheless, in practice we may put forward questions
concerning the actual internalisation in new democracies of

values such as pluralism and democratic openness or freedom of
expression. How we define the limits of free speech is part of the
elements defining a society and its respective political system.

An analysis of how different societies delineate the limits of free
speech allows us to discuss, beyond the existence and quality of
democratic government, how the relationship between individuals
and society is defined. Mass media play a central part in the process
of internalising freedom of expression as a democratic value,
because in order to exist they need this freedom and because there
is @ normative expectation that media organisations protect this
freedom, for themselves and for others.

The paper aims to explore the news framing of freedom of
expression related issues and to reflect upon the internalisation of
free speech as a societal value in Romania and the extent to which
media organisations are active in the process of internalisation. In
the following sections we briefly review key literature and discuss
methodological aspects. Later on we detail how an artistic free
speech issue becomes a political issue, discussed in an identity
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and public interest framework; we discuss how freedom of expression becomes an
object of dispute concerning the entitlement of societal actors to exercise it and
emphasize the aspects of free speech that are yet to be debated by the Romanian
society.

NEW YOURK MAGAZIN

The meaning of free speech as a concept of political philosophy is deeply connected
to the justifications of free speech’. These generally instrumental arguments in
favour of free speech work in two directions, because they emphasize both the
importance of free speech and the need to restrict it in certain situations, and
outline the so-called liberal free speech system, which makes the transition from
the philosophical conceptualisation of free speech to the operationalization of

free speech in contemporary liberal democracies. The liberal free speech system?
involves a robust and healthy public debate ensured by democratic institutional
arrangements, going beyond aspects limited specifically to free speech; the
protection of religious, scientific and artistic free speech; the existence of a private
sphere in which free speech cannot be restricted and the endorsement of specific
principles for restricting free speech in certain situations. There is a distinct
possibility of distinguishing between otherwise very similar democratic regimes
from the perspective of how free speech and media freedom were institutionalised.
Within this framework we must emphasize that the media have traditionally
“confiscated” all discussions on the institutionalisation of free speech, especially in
the context provided by the democratization process.

We start from the idea that the news discourse is deeply determined by the social
context in which it is produced and received?, a context defined by institutions,
shared knowledge, and professional norms®. Media discourse involves a process of
selection and transformation of real events into news, with news framing playing
a crucial part. Framing involves the selection of certain aspects of reality and
their enhancement so as to promote a certain problem definition, a certain causal
interpretation, and certain moral evaluations and recommended solutions®. In
specific reference to the political sphere, the literature has identified five generic
news frames, the economic, conflict, powerlessness, human impact, and morality
frames®. Among these, the conflict frame, also labelled the strategic frame, involves
the continuous interpretation of the political process as a series of games with

1 See Eric Barendt, Freedom of Speech, 2nd ed. (Oxford: Oxford University Press, 2007).

2 Andrew Altman, ‘Equality and Expression: The Radical Paradox’, Social Philosophy and Policy 21, no. 02 (2004): 1-22.

3 Mary Talbot, Media Discourse: Representation and Interaction (Edinburgh: Edinburgh University Press, 2007); Christine
Anthonissen, ‘Interaction Between Visual and Verbal Communication: Changing Patterns in the Printed Media), in Critical
Discourse Analysis Theory and Interdisciplinarity, ed. Gilbert Weiss and Ruth Wodak (Houndmills, Basingstoke: Palgrave
Macmillan, 2003), 297-312; Teun A. van Dijk, ‘Discourse Analysis: Its Development and Application to the Structure of
News’, Journal of Communication 33, no. 2 (1983): 20-43.

4 Talbot, Media Discourse: Representation and Interaction.

5 Robert M. Entman, ‘Framing: Toward Clarification of a Fractured Paradigm’, Journal of Communication 43, no. 4 (1993): 52.

6 W, Russell Neuman, Marion R. Just, and Ann N. Crigler, Common Knowledge: News and the Construction of Political Meaning
(Chicago: University of Chicago Press, 1992), 61-2.
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winners and losers’. The use of these news frames is connected to the dominant
role journalists attribute to themselves, that of passively covering events or that

of actively interpreting events®. Constrained by professional norms and standards,
Jjournalists contribute to how we experience public controversy through the manner
in which they formulate news pieces®. Framing controversial issues involves pointing
out a certain aspect over other aspects, no matter their relative importance.

We tend to associate the practice of journalism with the tendency to emphasize
extraordinary, controversial, sensational aspects of current issues and events.

This investigation focuses on the news framing of a topic clearly belonging to the
freedom of expression, seen as reproducing the degree of internalisation of freedom
of expression by the Romania society, and on the extent to which Romanian

news media organisations can be said to actively contribute to this internalisation
process. In the following, we briefly introduce the public scandal which created a
critical discourse moment concerning freedom of expression issues.

FREEDOM FOR LAZY PEOPLE

The public scandal dubbed “the pink pony case” debuted in July 2008 with an article
printed in New York Magazin, the publication of the Romanian diaspora in the
United States, accusing the New York branch of the Romanian Cultural Institute
(ICR) of obscenity, anti-Semitism and poor representation of Romania. The article
incriminated an exhibition of three street artists, titled Freedom for Lazy People,
which featured as an exhibit a children’s toy (a pink pony) bearing a swastika. The
article was discussed in the Romanian media and the resulting scandal frequently
included references to anti-Semitism, obscenity, kitsch and mismanagement of
public funds and became one of the most important topics in Romanian media
during that year.

From a freedom of expression perspective, this particular situation is extremely
relevant as a case study for several reasons. First, the case of the pink pony is
highly relevant for the issue of artistic free speech. Second, given the institutional
context, it is also a case of limiting free speech when state funding is involved.
Third, from the beginning, this was a case prone to controversy due to the specific
description of the art exhibition at the centre of the case as including socially and
politically engaged artworks. Last, but not least, the public debate on free speech

in Romania was focused on media freedom and has seldom approached the issue
of artistic and scientific free speech. Next, we detail the methodological approach of
this paper.

7 Joseph N. Cappella and Kathleen Hall Jamieson, ‘News Frames, Political Cynicism, and Media Cynicism’, The Annals of the
American Academy of Political and Social Science 546 (1996): 71-84; Thomas E. Patterson, Out of Order (New York: A.
Knopf, 1993); Neuman, Just, and Crigler, Common Knowledge : News and the Construction of Political Meaning.

8 C. H. de Vreese, ‘News Framing: Theory and Typology’, Information Design Journal and Document Design 13, no. 1 (2005):
51-62.

9 Peter A. Cramer, Controversy as News Discourse (Dordrecht: Springer, 2011).
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METHOD AND DATA

We use frame analysis to approach news discourse on this specific case, as it helps
identify the manner in which social objects are labelled, defined, and categorised.
We focus on the use of generic frames and the identification of issue-specific
frames. This approach allows us to emphasize arguments’ complexity, the use

of themes and frames that appeal to a large audience, and the contribution of
journalists and media organisations to our experience of public controversy,

For practical reasons we focus on the coverage of this case in the main print and
online media which self-define themselves as pertaining to the quality press: daily
newspapers Adevarul, Evenimentul zilei, Cotidianul, Gandul, Jurnalul national,

and Roménia libera, weeklies Observator cultural and Academia Catavencu,

and the biggest Romanian news portal Hotnews.ro. We analysed in-depth 58
news stories, focused on this topic, published either in print or on-line between
July 30 and December 31%t 2008. The 58 stories were selected having in mind
their representativeness for the development and consolidation of theoretical
suggestions.

Each news story was analysed to identify the dominant news frame. The analysis
focused strictly on text, since there was little or no variation in terms of visual
framing. In order to identify the generic frames used we applied Entman’s criteria
and searched for problem definitions, causal interpretations, moral evaluations

and suggestions for remedies!!. At the same time, we tried to account for both

the central organising motive of the frame and for sub-motives and sub-themes,
or variations on the dominant symbolic motive!2. In order to identify a specific
frame we take into account the criteria formulated by Cappella and Jamieson®3: (1)
identifiable conceptual and linguistic characteristics; (2) frequently observable in
journalistic practice; (3) reliably distinguishable from other frames; and (4) having
representational validity. Given the controversial nature of the topic, we accounted
for the fact that covering a plurality of voices expressing opinions on such a topic
may reflect itself in more than one frame per news story. The voices we focus on
belong to journalists, public intellectuals, politicians, and government officials. Next,
we describe the dominant news frames we identified in the media coverage of this
case.

DOMINANT NEWS FRAMES: THE OBSESSION WITH ROMANIA’S IMAGE
ABROAD

The analysis shows that two news frames are dominant in the coverage of
this case, both highly appealing to the general public and to the journalists’
perceptions of the social values and norms applicable. A highly visible issue-

10Cramer, Controversy as News Discourse.
Entman, ‘Framing: Toward Clarification of a Fractured Paradigm’.

12Cherylon Robinson and Lawrence Alfred Powell, ‘The Postmodern Politics of Context Definition: Competing Reality Frames in
the Hill-Thomas Spectacle’, Sociological Quarterly 37, no. 2 (1996): 279-305.

13Cappella and Jamieson, ‘News Frames, Political Cynicism, and Media Cynicism’.
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specific frame, emphasizing Romania’s national identity and cultural values and
their representation abroad, is combined with an equally visible generic frame of
politics as a game (the strategic frame, the political conflict frame). Beyond these
general interpretations of the issue at stake, a series of media organisation specific
news-frames, strongly determined by the context and the political orientation of the
respective media organisations, were identified.

The frame focusing on Romania’s representation abroad is probably the most
obvious. The problem definition emphasizes a recurrent theme in public discourse

in the past years; Romania is poorly perceived abroad and this may be caused by
how we choose to represent it. Two different nuances appear. First, we have voices
which accuse that Romania’s image abroad is profoundly affected. Second, we have
the ironical voices saying that “we Romanians have developed an obsession with our
image abroad” (S1)*.

These nuances perpetuate at the other levels of the frame. In the first perspective,
the causal interpretation stresses that the state, represented here by the Romanian
Cultural Institute, promotes cultural policies unreflective of national identity and
national culture. From the second perspective, the underlying cause is that a part
of Romanian society is endorsing an obsolete and unmoving identitary and cultural
project which was deeply influenced by national-communism: “Romanian cultural
missions abroad should stick to presenting idyllic photo albums of eternal and
fascinating Romania” (S2). The difference between these two perspectives is a
dissimilarity of imagined community'>. Because of how it underlines belonging to

a common project, Romanian print media is thus an important yet not exclusive
agent of imagining the national community in the direction described by Frosh

and Wolfsfeld:®. In the first perspective, the common project is the identitary and
cultural model associated by public intellectuals with national-communism. In

the second perspective, the common project of a minority is exceeding the above
mentioned model, in which culture is either a political or a marketing instrument.

The first perspective involves an idealised and idyllic view of a spiritual rather than
material Romania, where the idyllic tone is given by traditional values in rural areas,
popular art, and a human-nature communion. Elite culture is part of this vision

only if it has already become classicized; early 20" century painters are part of it,
while modern artists are excluded (see S3, S4). Culture is unavoidably “official” and
requires approval of the majority. Contemporary art, especially the exhibition at

the centre of this scandal, is obscene and anti-Semitic, and has nothing to do with
Romanian identity and spirituality (see S5). Moreover, these values are under threat
because “the national specificity” is forcefully denied and devalued: “The <national
specificity> concept degraded so badly during Communism that, if you speak about

4From this point on the sources (news articles) analysed are referenced using codes. The sources and the corresponding
codes are listed in the annex.

155ee Benedict Anderson, Imagined Communities : Reflections on the Origin and Spread of Nationalism (London: Verso,
2006).

16paul Frosh and Gadi Wolfsfeld, ‘ImagiNation: News Discourse, Nationhood and Civil Society’, Media, Culture & Society 29, no.
1(2007): 105 -129.
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it, you risk coming across as extremist, retrograde, or even worse, a communist or a
fascist” (S6).

The second perspective stresses that the incriminated exhibition is actually
perceived positively abroad and, consequently, does not produce negative effects
on Romania’s image (S7). The artists whose work is at the centre of the scandal
belong to a “young, detached generation, ready to make fun of false values and
false chastity” (S8). Instead of something outrageous, we actually have a cleansing
of Romanian society, a going beyond the imagined national community limited to
Romanian spirituality and official culture. Official culture, “even though apparently
dead alongside the Communist regime, has continued to operate, stuffed by those
eager to perpetuate this value system” (S9). The ironical tone in what concerns
those who invoke the damage to Romania’s image abroad is widespread (S7, S10,
S2, S4).

The moral evaluation of the issue is also diverging along these lines. In the first
perspective, obscenity and anti-Semitism are promoted in what constitutes an
affront to national identity and national culture perpetuated by state institutions
(S11); “the ugly” becomes state policy promoted by “market fundamentalists” (512).
In the opposite perspective this is a case of obsolete morality which threatens
freedom of expression and Romania’s future social and political development:

a simple swastika in an art exhibition has led “to the irritation of the defenders

of national dignity” (S13), “prudish by occupation”, who see a moral problem in
“depicting naked bodies during an act of violence which express the spirit of the
world we live in, rather than illustrating the beautiful landscapes of our country, the
faces of our forebears or I don’t know what” (S9, see also S10). Such a morality
could take Romania to “Communist, Nazism, or directly into the Middle Ages”
(S11). The remedies proposed in the two perspectives are also conflicting. The first
perspective focuses on changing the incriminated cultural policies, while the second
aims at a status quo policy.

DOMINANT NEWS FRAMES: THE PINK PONY IN THE GAME OF POLITICS

As the two different perspectives in which the Romania’s representation abroad
frame is employed show, the coverage of this case in Romanian print media is
dichotomised and with a high degree of dramatization. These are elements typically
associated with the strategic frame!”. Practically the two different perspectives
employed in the use of Romania’s representation abroad frame reflect different
framing at different levels of the discourse. Entman shows that, as a reflection of
the power game played by journalists and politicians, many news stories present
homogeneous framing on one level and competing framing at a different level's.

In the case of news stories which we identified as manifestly using Romania’s

7Michael Karlberg, ‘News and Conflict: How Adversarial News Frames Limit Public Understanding of Environmental Issues),
Alternatives Journal 23, no. 1 (1997): See.

8Entman, ‘Framing: Toward Clarification of a Fractured Paradigm’, 55.
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representation frame on the structural level, we find that the strategic frame is
being used on the latent level.

The case is described as a fight between typecast political actors, which accidentally
happens in the cultural sphere. The entire scandal is but an episode in the
permanent conflict between two political forces. The latent cause of the conflict is
the notion that no political project or proposal will ever be the subject of consensus.
The moral evaluation, also latent, suggests that this is actually a normal situation.
Consequently, there is no need to remedy anything. The two rival political forces
will and must continue to oppose each other. Some of the news stories employing
the strategic frame reveal the intentions of their authors to transform a cultural
policy and freedom of expression issue into a political and politicised issue. The
strategic frame is even used in a series of news stories supposedly arguing that this
is not a political issue and it should be treated accordingly.

All these news stories share the language specific to the strategic frame, the
dichotomisation and typecasting of the actors involved, and the dramatisation of
the conflict between the two political forces. The specific language contributes

to dramatisation: we have “bickering over the swastika on the pony” (S3), in
discussing cuts to the ICR budget the “budgetary castration of the pink pony” is
mentioned (S14), and the entire scandal is a “nationalist attack on the ICR” (S15).
We find out that “Patapievici [ICR director] fights back” (S16), we take part in the
“War of the pony” (S17), and we find out “Romanians are watching this summer a
<film> on its way to becoming a thriller’ (S1). Moreover, this is a huge scandal (S13,
S18) which can be linked to the parliamentary elections to be held in the fall.

The conflict opposes a side with national-Communism influences, a true “noise
team” (519), “the nationalist conservative wing, which does not know what it is
conserving, probably their past in ganging up with Ceausescu” (S20) to “some
intellectuals (...) jumping like <gorillas> to protect president Basescu” (S21). We
must take notice that the latter side does not include the three artists exhibiting
their work in New York. Both camps are vehement and quick in reactions, and quite
willing to personalize this conflict, if their interests require it.

Dramatization goes very near conspiracy theories, some news stories voicing
suspicions that the entire scandal is “a concerted action to discredit the intellectuals
who supported president Traian Basescu” (S13), in order to provoke a rupture
between the president and the director of the ICR, which will likely result in the
latter’s resignation and, “after the intellectuals take sides with <the former ICR
directors, Traian Basescu will be left alone” (519). Also contributing to dramatization
are references to the political clientelism, linking the public intellectuals supporting
the president with the president and his political party:

They do not care about cultural management, street art or Romania’s
representation abroad, they care about Basescu “being left alone”, because
they see him as their sole chance that they will not be “out of commission’,
without a show on TVR [public service broadcaster], or a job as cultural
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attaché, ambassador, or councillor at Cotroceni [palace hosting the Romanian
Presidency] (S21).

The political character of the public conflict is pointed out by the institutional
spheres where the public scandal is being transferred: the National Broadcasting
Council (see S22) and the Parliament. In the latter case emphasis falls upon the
procedure to set up a parliamentary committee to investigate the ICR (S23, S24).
This committee is an avatar of political conflict and the superficiality of Romanian
political elites. The news media particularly point out public declarations by senators
from the president’s party, suggesting that this is a committee “on paper” and so

it will stay, because the deadline that was given for the submission of a report is
totally unfeasible (S25). An ironic nuance appears towards the end of the year, after
the parliamentary elections, when it becomes clear that the respective committee

is unable to produce a report because none of its members got re-elected, leading
some journalists to conclude that “the curse of the pink pony does not take into
account political affiliations” (526).

Beyond the dominant news frames employed to depict this case, we also identified
some media-specific news frames. These frames are highly contextual and
comprehensible, strictly taking into account the history of the respective media
organisation and its political endorsements at that moment. Highly distinguishable
are the news frames used by media organisations belonging to the Intact
Corporation, frequently accused of unbalanced coverage, as well as those belonging
to the Roménia liberd newspaper, with its known affinity for the Social Dialogue
Group in which both the ICR president and other public intellectuals supporting
president Basescu are involved.

FREEDOM OF EXPRESSION AS AN OBJECT OF DISPUTE: THE DISCOURSE OF
PUBLIC INTELLECTUALS

An interesting voice in the process of news framing the case studied here are

public intellectuals, who either publish opinion articles on this topic in some of the
newspapers analysed or make frequent public declarations on the topic, which are
covered by the news media. The strategic frame and the intense politicization of the
topic are also dominant.

The strategic frame is used in a particular manner (527, S28, S29, S30, S31). The
two opposing sides are artists and politicians and freedom of expression is the
object of dispute. Both sides are typecasts: artists are creative and challenge the
limits of the society and oppose restraints on free speech, while politicians are
ideologically and culturally limited and try to curb all forms of expression they do
not understand. The problem definition is centred on the notion that politicians are
intervening in a sphere where they have no competence whatsoever. The cause of
the conflict is the attempt by politicians to instrumentalize the cultural sphere for
their own political ends. The evaluation of the problem emphasizes the immorality
of limiting free speech and the dangers society faces if it leaves certain decisions
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to politicians. The remedy suggested but not formulated explicitly is the non-
interference of politicians in the cultural sphere.

Linguistic choices help reveal the use of the strategic frame. The scandal is “a
matter of life and death” (S27), “a hate campaign” (S28). Unlike the politicians,
the experts expressed their opinions “without firecrackers” (S30). The pink pony
scandal is an “episode in the battle for freedom of expression and the status of
arts” (S31). The typecasting of politicians is quite visible: they are not entitled to
make judgments because they never went to an art exhibition (S27, S15, S29);
the Senate has chosen for membership in the special committee people who “have
served for years a nationalistic and chauvinistic Communism” (S28); politicians are
an “obtuse group of ideologues trying to give a political dimension to an esthetical
act’” (S31); and, generally, those who voiced an opinion are “mostly people in
political armchairs, institutional thrones, and journalistic roller-coasters” (S30). The
typecasting of politicians is based upon associating their perceived way of thinking
with the highly ideologized cultural model promoted by the Communist regime,
when the subordination of culture to political decision-making was the normal
situation. The typecasting of politicians is also associated with personalization
elements, as public intellectuals argue this is a mere targeting of Horia-Roman
Patapievici, the director of ICR (S27, S34). In an ironic tone we are being told

that “There is an invasion of Romanian Nazis and Satanists on all continents!

All under the cover of the Cultural Institute, all from Patapievici’'s gang” (528).
The personalization goes as far as claiming the victimization of the ICR director,
portrayed as a “Romanian citizen who is subjected abroad to hate speech” (S28).

The object of dispute, artistic freedom of expression, is depicted as follows:
“Expression is absolutely free and builds its own rules. If they discuss it calmly,
everybody is right. Each artist has the freedom to express himself’ (S34). This
is a classical liberal view on the freedom of expression. Some voices temper this
definition by emphasizing that:
Freedom of expression has the limits imposed by the society at a given point
in time. It is directly proportional with the degree of social emancipation of a
nation (535, also suggested in S30).

Freedom of expression is, in this view, limited by societal values and the degree

of modernisation of a society. The discussion is thus moved into a broader sphere,
which includes references to the fact that, beyond a freedom of expression issue,
this is a matter of failed modernisation and inability to overcome the cultural model
of Communist Romania (see S35, S30, S15).

The moral evaluation is implicit; politicians are not entitled to issue opinions on
this topic because they are not able to overcome their status as representatives
of the masses “which listen to manele [equivalent to turbo-folk] in their jeeps”,
which influences every decision they make (529). The implications are deeper; the
suggestion behind this is that the state can only be allowed to make decisions in
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the cultural sphere if it is willing to assume a paternalist position and counteract
manelisation (S29, S36).

CONCLUSION

The public scandal concerning the Freedom for Lazy People exhibition at ICR New
York was a good pretext for approaching the issue of freedom of expression (and its
limits) within the framework of cultural events funded by the state. Yet, in the entire
public debate focusing on this case, very few voices specifically mention freedom

of expression. When it is mentioned, it is used to defend the ICR, its director and
president Basescu, or to defend extreme criticism. The discussion on freedom of
expression is a mere background for another episode in the confrontation between
president Bdsescu and his political enemies. The tendency to describe this case

in terms of political conflict is so strong that even self-declared “defenders” of the
ICR contribute to the perpetuation of the strategic frame as the main mechanism
provided to the audience to decipher this case. The public controversy is thus
strictly centred on the political arena.

Implicitly, the critics of the ICR art exhibition do suggest limitations are necessary
in order to protect “Romania’s image”, while defenders sometimes also agree with
the decision concerning “the meaning of representing a cultural world beyond

the limits of the state” (S38, see also S37). These elements are, however, not
approached properly in the public debate. When the state steps into the cultural
policy arena its role needs to be discussed. In the negative freedom perspective,
the government has no legal obligation to finance cultural projects and there is no
freedom of expression issue. If we attribute to the state a positive role in ensuring
freedom of expression, then the decisions concerning financing cultural projects
are constrained. The state needs to make sure that it uses public funds to promote
broader societal goals such as pluralism, diversity, and the public interest. How
these goals are defined determines how the free speech of those who receive
funding for their projects may be constrained. The state needs to actively promote
freedom of expression, while avoiding situations when decisions not to fund are
equalled with restrictions on the free speech of the proponents of the rejected
projects.

How Romanian news media approach the issue of free speech in the public arena
and the protection of artistic free speech is reflective of some of the structural
aspects of the media system. The present analysis points out the manner in which
media organisations take sides in the public debate and help transfer this issue
from the free speech sphere to the political conflict sphere. When free speech does
enter the discussion, media organisations choosing to take sides actively deny it
to the opposing party (with the exception of S2). This justifies why, at the height
of the public scandal, doubts were raised concerning the professional practices of
the Romanian news media (S32). The main problem is the poor institutionalisation
of “free speech for all” as a guiding value in the newsroom. While free speech is
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accepted as a matter of principle, the associated elements of responsibility and
reciprocity seem to be only partially internalised by the Romanian news media.
This brings into discussion the relevance of this case for the issues of ensuring
free speech and the quality of democracy in post-Communist Romania. If media
organisations abuse the power of free speech, this only happens because such
abuse is acceptable at the societal level. The media are caught in a vicious circle.
On the one hand, as a matter of self-preservation, they must reflect underlying
values and norms. On the other hand, as part of their democratic function, they
must contribute to civic education and uphold the value of free speech.
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PE3UME

Bo 0BOj TeKCT aBTOpKaTa vMMa 3a Len Aa r npocneam chakarara 3a

cnobonata Ha u3pasyBareTo 1 cnobojaTa Ha MeAMyMUTE KapaKTEPUCTUYHM

3a NOCT-KOMYHUCTMYKaTa POMaH1ja 1 HaYMHOT Ha KOj TWe Ce NpeToyyBaaT BO
npodecMoHanH1 BpeAHOCHW CUCTEMM M MpakcaTa BO HOBMHApCTBOTO. [puToa, Taa
npuMMeHyBa KoHLenTn og obnacta Ha ¢uno3odujata Ha cnobogaTta Ha roBopoT

BO EMMUPUCKA aHaNn3a Ha efieH KPUTUYEH JUCKYP3UBEH MOMEHT, a Toa € LUMPOKO
npucyTHaTa AebaTa 3a Cny4yajoT Ha T.H. ,p030BOTO MOHM" KOJLITO Ce NMPeTBOpK

¥ BO ronema jasHa aebata. CraHyBa 360p 3a jaBeH ckaHAan NoBp3aH Co eAHa
KOHTpOBep3Ha n3noxba GrHaHCMCKM NOMOrHaTa 04 ApXaBaTa, a OpraHv3vpaHa o4
CTpaHa Ha OrpaHoKoT Ha POMaHCKMOT KYNTYPEH MHCTUTYT BO Hbyjopk. Bo TekcToT ce
HarnacyBa cnabarta MHCTUTYLMOHANN3UPaHOCT Ha vaejaTa 3a ,cnoboga Ha rosopoT
3a cuTe" Kako rnaBHa Bpe4HOCT BO HOBMHapcKaTa kaHuenapuja. [oaeka cnobosa
Ha roBOPOT ce npudaka Kako NMpUHLMN LWTO Ce noapasbupa, Ce YMHM AeKa BO
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POM@HCKWTE MEAUYMU KOW Ce 3aHMMaBaaT Co BECTV MPUAPYXHUTE eeMEHTU Kako
LITO Ce 0ArOBOPHOCT M PELMMNpPOLMTET Ce caMo AenyMHO npudateHn. MeryToa, ako
MeAMyMUTE ja 3/10ynoTpebyBaaT MOKTa LUTO ja AaBa cnoboaaTta Ha roBopoT, Toa Ce
CNyYyBa caMo 3aToa LUTO TakBaTa 3/10ynoTpeba e NpudatmBa Ha OMNLITECTBEHO
HUBO.

KnyuHun 360poBu: c06oga Ha u3pasyBar€eTo, cnoboaa Ha meauymmTte, PoMaHuja, HacoyyBarme
Ha BECTUTE, C/ly4ajoT Ha ‘po30BOTO MOHM"
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» MEDIA AS THE FOURTH POWER
AND HUMAN DIGNITY AS THE
BASIS OF SOCIETY: THE LEGAL
AND POLITICAL ANALYSIS
OF THE ALBANIAN POST-
COMMUNIST REALITY

authors: Elona Bano / Dorian Jano

INTRODUCTION: POST-COMMUNIST CHALLENGES
REGARDING THE FREEDOM OF EXPRESSION AND THE RIGHT
TO DIGNITY

Freedom of expression and the media have been considered a
crucial factor in the process of transformations and democratization
of Central and Eastern Europe (CEE). In political practice, freedom
of information and access to information is often considered as a
conditio sine qua non for political and social change and as prime
indicators for a successful transformation and democratization
process (Busch 2009, 44). The membership of the CEE countries
in many western organizations, such as the Council of Europe,
NATO or even the European Union, has been explicitly conditional
to democratic principles, where freedom of expression and,
notably, of the media must be guaranteed. In this respect, all
post-communist constitutions, based on the basic international
human rights conventions, recognize the freedom of expression
and the right to information to be one of the core elements of the
democratic process (Goneng 2002, 234)*. The justification behind

1 References of articles in the constitutions of CEE countries which guarantee freedom of expression:
Albania (Art. 22), Armenia (Art. 24), Azerbaijan (Art. 47-50), Belarus (Art. 33), Bulgaria (Art. 39-
41), Estonia (Art. 44,45), Georgia (Art. 19,24), Hungary (Art. 61), Kazakhstan (Art. 20), Kyrgyzstan
(Art. 16.2), Lithuania (Art. 25,44), Moldova (Art. 32-34), Poland (Art. 54), Romania (Art. 30,31),
Russia (Art. 29), Slovakia (Art. 26), Tajikistan (Art. 30), Turkmenistan (Art. 26), Ukraine (Art. 34),
Uzbekistan (Art. 29, 67) (see Géneng 2002, 234 footnote 44-45).
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the fundamental political importance of freedom of expression is the claim that
democracy can be achieved if people are free to present, discuss and criticize ideas
and information and if people do enjoy equal rights of free expression; that free
expression prevents abuses of power or makes the governors aware of the wishes,
opinions and opposition (Jones 1998, 2932).

Having recognized so far the central role of freedom of expression as being

the constitutive element of democracy, then should freedom of expression be
absolute or should it be limited under certain conditions? The views are diverse.
Some scholars allow exceptional limitations to non-political expression, making a
distinction between what may be political and non-political expression, while others
agree that speech should be limited in cases of defamation damaging a person’s
reputation or in cases of speech which invades privacy.? Thus basic international
human rights convention, acknowledge freedom of expression but attach various
qualifications to it. For example Art. 19.2-3 of the International Covenant on Civil
and Political Rights (ICCPR) and Art. 10.2 of European Convention on Human Rights
(ECHR) state that the right to expression can be subject to certain restrictions or
penalties, as are prescribed by law, when they are necessary for the respect of

the rights or reputations of others.> Most modern constitutions of Central Eastern
countries provide as well the protection of the rights and interests of other persons
as one of the most important grounds for restriction of freedom of expression.*

FREEDOM OF SPEECH AND THE ALBANIAN LEGAL FRAMEWORK

The Albanian Constitution (Art. 22) states that “freedom of expression is
guaranteed” in its broadest sense, meaning that individuals can freely develop their
thoughts and hold different opinions which they are entitled to disseminate freely
through various media. To this end, since September 1997 a special law exists
regarding media (Law Nr. 8239, date 3.9.1997) providing expressively at its first
article that “the press is free. Freedom of press is protected by law’. Yet the right
to freedom of expression is bipolar, meaning that on one hand, the citizens or the

2 “Defamation damages a person’s reputation and that harm is usually accepted as reason enough for proscribing libelous
speech, provided that what is said is neither true nor 'fair comment’. Speech which invades privacy is also a candidate
for proscription where no genuine public interest is at stake; here even 'truth’ is no defence - there are some things that
a public has no right to know. Other types of speech that are often outlawed because of their alleged harmfulness are
obscenity and pornography, incitements to violence and other sorts of illegal conduct, and speech which incites hatred,
particularly racial hatred” (Jones 1998).

International Covenant on Civil and Political Rights (ICCPR), Art. 19: “1. Everyone shall have the right to hold opinions
without interference. 2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form
of art, or through any other media of his choice. 3. The exercise of the rights provided for in paragraph 2 of this article
carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be
such as are provided by law and are necessary...”

European Convention on Human Rights (ECHR), Art.10/2: “The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection or morals, for the protection of the reputation or the rights of others, for preventing
the disclosure of information received in confidence or for maintaining the authority and impartiality of the judiciary”.

E.g the Bulgarian, Estonian, Lithuanian, Moldovan and Romanian constitutions. For more on the argument see Géneng 2002,
237.
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media give information, and on the other, the public must or has the possibility to
receive it. This bipolar quality of ‘freedom of expression’ can be explicitly derived
from Article 10 of the ECHR stating that the right to freedom of expression “shall
include freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers”. The Albanian
legal framework, in this respect, includes a number of normative acts that propose
to guarantee and protect the rights to freedom of expression and the right to
information, dividing the information as public and official or state information.

Yet, the Albanian framework on freedom of expression, from the legal point of
view, is somewhat completed and conforms to the acquis communautaire. The EU
Commission progress reports state that Albania, overall, has made some progress
on freedom of expression, a key European Partnership priority, but still a number
of requirements are to be met. The most pressing one regards decriminalization of
defamation and insult. Since 2007, the Parliamentary Assembly of the Council of
Europe with the Resolution 1377 (2004) requires from Albania a new reformation
of the criminal legislation, substantially referring to decriminalization of insult and
defamation.®> In 2004, the Albanian Socialist Party, then in power, showed interest
in undertaking specific measures in order to reduce the penalty for insult and
defamation. But both moments were unsuitable for legal amendments, knowing that
at that time Albania had parliamentary (2005) and presidential elections (2007).

The required amendments could be adopted only in March 2012 with the Law
23/2012 (On Some Modifications to the Criminal Code) where defamation, in some
cases, may be classified as a civil act and not a criminal action. But the EU required
the ‘decriminalization’® of defamation and insult, not the reduction of penalties.

In order to address this EU concern, the Albanian Parliamentary Committee on
Education and Public Information Media and the representative of the Albanian
Ministry of Justice, proposed to change the terms of prescription of certain claims
referred to in the Article 115 of the Civil Code. The ‘Achilles heel’ is the institution
of legal prescription. So, before the amendments, defamation and insult were not
based on the incidence of prescription, and a citizen could initiate a legal process
whenever considered necessary. We believe that this legal logic was a threat to
each of us, who felt as if being under pressure. The term of prescription was given
maximum until one year. This is considered a normal stipulation in cases of insult
and defamation, where, with time, trials are at risk of returning unusable. On the
other hand, it is not only the interest of the legal process; more importantly, it
concerns the right of information for the larger public because usually accusations
of insult or defamation are addressed to important people who use it to exercise
political and public power with any impact on people’s life.

5 Resolution 1377 (2004) Honouring of obligations and commitments by Albania, Council of Europe, Parliamentary Assembly.

6 Decriminalization is the abolition of criminal penalties in relation to certain acts, perhaps retroactively, though perhaps
regulated permits or fines might still apply. While decriminalized acts are no longer crimes, they may still be the subject of
penalties; this should be contrasted with legalization, which removes all or most legal detriments from a previously illegal
act. See Decriminalization http://en.wikipedia.org/wiki/Decriminalization
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More concretely, Articles 119 and 120 of the Criminal Code regarding insult have
been modified not arriving directly to decriminalization of defamation and insult,
but through the abolition of the imprisonment. Article 119 foresees that insulting
a person can result in a prison sentence of 6 months to 1 year if the person has
been insulted in public and was addressed to one or more individuals. Article 120
foresees a minimum sentence of one year imprisonment and a maximum of two
years imprisonment for defamation, if defamation is done in public and more than
one time to one or more individuals’. However, we agree that:

“decriminalization of defamation does not mean that journalists should relax. On
the contrary, they should be motivated to observe international standards, check
their sources of information, abstain from publishing unproven facts and pursue
quality journalism. They have to establish their credibility. On the other hand, the
courts should intervene when standards are breached, but they should not use
disproportionate fines to stifle media freedom.

FREEDOM OF EXPRESSION VS. RIGHT TO DIGNITY: THE ALBANIAN CASES

In both political and legal terms, the freedom of expression and speech, as well

as the right to privacy and human dignity are fundamental political values and
rights. They both derive from a liberal theory of justice where individuals are seen
as autonomous agents. Ideally, in a liberal political community individuals not
could not only talk freely and openly both in private and in public, their human
dignity must also be protected, both being inalienable rights of every citizen. Yet,

in practical terms, the freedom of speech and of the press and the right to privacy
are competing rights. The major limitation in post-communist societies is that the
media use freedom of expression unconditionally in all circumstances, with the
justification of their being an instrument and goal for the pursuit of truthfulness
within the framework of transparency and public information. Under the ‘freedom
of the expression’ principle, the media usually override the interests of an individual
to remain anonymous (being a raped victim or a corrupted suspected public person,
information taken in public or violating privacy) causing irreparable damages.

The legitimate question is whether the media’s mission of informing the public can
override and violate human dignity of individuals regardless of their social status?
Should the media not invade privacy where no genuine public interest is at stake?
Should the scope of freedom of expression be limited to only true, fair and not
defamatory statements?

CASE STUDIES:

Yet, from our point of view it is important to analyze the behavior of the Albanian
state with regards to the basic freedom rights - that it is not only a personal

7 Modifications to Criminal Code 23 dt. 1.3.2012 published in Albanian Official Monitor nr. 26, pg 1299.

8 Speech of Oliver Vujovic, SEEMO Secretary General, Montenegro. http://www.b92.net/eng/news/region-article.
php?yyyy=2011&mm=078&dd=148&nav_id=75438
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right, but at the same time the most important instrument of the media and the
officials that ensures a democratic society. The exercise of freedom of speech can
sometimes be in conflict even with the most liberal and democratic policies or
institutions, to the detriment of public interest.

PANGO CASE: FREEDOM OF SPEECH VS. REPUTATION AND PRIVACY

In the case of Pfeifer vs. Austria (n0.12556/03, S35, ECHR 2007) it has been
concluded that Article 10 of the Convention does not guarantee unlimited right of
freedom to expression even in those cases where information may be of interest to
the general public. In this case, the main purpose was to attack the reputation of
individuals against the guarantees of Article 8 of the Convention (right to privacy
and reputation) which takes precedence. This was the case of Ylli Pango vs. Top
Channel Media Company.® The case of the then Minister of Culture Ylli Pango was
taken to the Tirana Court; he was shown in a TV programme in intimate clothes at
his house at 9.00 PM, visited by a potential employee at his ministry. The journalist,
a woman who collaborated with the Fix Fare Programme, filmed and registered
illegally the entire conversation that took place at Minister Pango’s meeting at his
home. It was then broadcast on the Fix Fare Programme with broad coverage on a
large territory. Thus, it couldn’t be used as evidence before the court. It only caused
great damage to Pango’s image, where 30 years of his career was destroyed in

only one night; as a consequence of the broadcast, Mr. Pango resigned as minister
and MP and it was impossible for him to remain a respectful professor. In this case
Tirana's court decided that Top Channel Media is guilty of injury and is obliged

to pay to the plaintiff 400,000 Euros. At the same time, Top Media was forbidden

to give information about Ylli Pango, either in the “Shqip” Newspapers or on Top
Channel Radio and TV.

Here, although we agree with the fact that the media’s main purpose is public
information, yet the media are obliged to respect the good name and reputation
of individuals. The media play an important role in a democratic society. However,
they must not exceed certain limits, especially if these relate to the reputation and
rights of individuals. They should disseminate information in accordance with the
rights and its obligations to information, which includes just matters of broad public
interest.? Public interest to be informed must be guaranteed and is legitimate

but this right can’t infringe the right to privacy or family life protected by Art. 8

of the European Convention on Human Rights. In this sense, the Court refers to
the Parliamentary Assembly Resolution of the Council of Europe on “The right to
private life” which states that “unilateral interpretation of the right to freedom of
expression” by certain media cannot justify violations of rights protected by Article
8 of the Convention, on the grounds that readers “are entitled to know everything
about public figures't.

9 For more on the specific Albanian case see the court’s judgment http://www.yllipango.com/skandali/vendimi-i-gjykates/
10Reference also to Scharsach and News VERLAGSGESELLSCHAFT vs. Austria (n0.39394/98).
" Hanover vs. Van. Germany (no. 59320/00).
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FREEDOM OF SPEECH VS. PRINCIPLE OF CONFIDENTIALITY

The media can also be free to express all the information they consider necessary
for the public opinion to help in the process of decision-making, but cannot be
allowed to infringe some justice principles, as the principle of confidentiality of the
investigation. The European Court on Human Rights has historically kept this in
mind, describing free speech as ‘one of the essential foundations of a democratic
society and one of the basic conditions for its progress and for each individual’s
self-fulfillment’2. The Court has also noted that free speech protects not only
information and ideas ‘that are favorably received or regarded as inoffensive or a
matter of indifference, but also those that offend, shock or disturb’3. Free speech
is also essential in order for strong and independent media to hold the state to
account, to expose corruption, and to host national debates on matters of public
interest. This does not mean that the media should be free to defame members of
the public or public figures with impunity. However, journalists have an important
role to play in society, and so long as they exercise that role responsibly, the public
interest is served better by a liberal regulatory regime that allows occasional
mistakes, than by a stricter regime that curtails media freedom. Societies live and
breathe through the oxygen of free speech. Important in this point is to remember
the Court’s point of view in Lingens judgment (July 1986), the Court clarified the
scope of these principles with regard to the press:

“Whilst the press must not overstep the bounds set, inter alia, for the ‘protection of
the reputation of others’, it is nevertheless incumbent on it to impart information
and ideas on political issues just as on those in other areas of public interest. Not
only does the press have the task of imparting such information and ideas: the
public also has the right to receive them.'

In the Albanian media, the principle of confidentiality of the investigation is not
always respected by the media. The case of Viktor Gushi is a recent case in point;
he was accused by the Albanian prosecutors as a serial killer. His testimony given
before the Tirana police was published integrally in all the Albanian media. Maybe
the reason for this publication has been to calm the public by announcing that a
dangerous criminal is already captured. On the other hand, the media caused a big
damage to the Albanian justice.

CONCLUDING REMARKS: A FREE AND JUST SOCIETY

As discussed in this article, it is not surprising that an easy conclusion cannot be
drawn. The freedom of expression, although a fundamental democratic principle,
can be easily manipulated and abused at the expense of human dignity. It is not
possible to state in a simple a priori fashion which norm/right should prevail and be
more relevant to a democratic process. Yet, we believe that a way to deal with this

12Handyside vs. UK (1976) 1 EHRR 737 para 49.
31pid.
14| ingens vs. Austria, Judgment of 8 July 1986, Series A, No. 103, par. 41.
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ambiguity is to take into consideration the political context in which the dilemma is
brought up and is being used.

Given that Albania is a relatively new democracy and political power and coercion
has become a monopoly, media and freedom of expression may be seen as an
alternative to balance the political monopolistic power. Whereas in cases were laws
are very detailed and introduce clauses to restrict freedom of expression aiming to
protect human dignity, we risk to apply a form of ‘negative liberty’, meaning that
individuals know ahead what legal penalties they will be subject to in case their
statements are judged as untrue and defamatory. In unconsolidated democracies,
this creates a high risk to inhibit individuals and journalist in informing the public
and investigating public officials. Still, the other way round, unlimited freedom of
expression, although perhaps a risk that may infringe upon human dignity, can be
tolerated to a certain extent and we argue that it will need time till societies get
emancipated and begin to really care for human dignity. What we propose here is
that in building free societies by giving priority to ‘freedom of expression’ we leave
room for a just society, able to emancipate its citizens as moral agents who have all
the capacities to develop and respect human dignity, while if we aim at defending
human dignity first, we risk to rule out the freedom of expression, also a crucial part
of human dignity. Guaranteeing the freedom of expression is essential to human
development and achieving the citizens’ wellbeing. As we improve the citizens’
wellbeing, we also indirectly increase the respect for human dignity, since societal
respect for the dignity of the person dependson the quality of the people involved
(Wei-Ming 1998, 7824).

Freedom of expression is not only a fundamental constituent of democracy, but it
is also a liberty crucial to human dignity (Jones 1998, 2933). In legal terms, the
right to expression should in general prevail overthe right to dignity, whereas in
moral terms, the notion of dignity should be more central than the notion of right.*
If, legally, we are and ought to have the right to free expression, because there
are reasons to fear political abuses of power, politically there may be things that
we ought not to say; thus, these cases should be better regulated through moral
principles and norms rather than legally restricting the freedom of expression
(Ibid).

Here, our suggestion concerns the prevailing of the freedom of expression over

the right to dignity, which is a legal concern, meaning the absence of legal restrain
and administrative punishment in order to inhibit any political, social or economic
pressure upon the citizens. Here, rules should regulate rather than restricted
speech. Yet, not only the essential right to reputation and privacy of individuals, or
the principle of confidentiality of the investigation need to be protected, due legal
processes and rules also have to be scrupulously respected and preserved at all
times as a safeguard for human dignity.

15For cases where notions of dignity are more central than notions of rights see Howard and Donnelly 1996.
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PE3UME

CnobofaTa Ha 13pa3yBarbeTo He e CaMo COCTaBeH Aen Ha AnyHaTta cnoboaa, Tyky
1 nocebeH YMH BO BOCMOCTaBYBaHETO Ha OMWTECTBEHA MHTepakumja. Cenak,
nocTojaT orpaHuyyBakba Bo 06eMOT Ha cnoboaaTa Ha M3pasyBakeTO U WTETU

wTo cnobojaTta Ha M3pasyBakETO MOXE Aa ' HaHece, 0Co0BeHO BO nornes Ha
YOBEKOBOTO AOCTOMHCTBO. BO MOCT-TPaH3MLMCKUTE OMLITECTBA, MEANYMUTE CTaHaa
HajBaXHa MOMUTMYKA CU/a Koja CE yLUTe HeMa [J0BOJIEH NeruTUMUTET. Tue ja
KopucTat cnobogarta Ha M3pasyBakeTo Ha H6e3yCcnoBeH HauMH 1 BO CUTE OKOTHOCTH,
CO onpaBAyBatbe AeKa Te Ce MHCTPYMEHT M Len BO moTparaTta Mo BUCTWHATa BO
pamKuTe Ha notpebaTta 3a TpaHCMapeHTHOCT U jaBHO MHbOPMUparse. Mpean3BUKOT
CO KOj HajuecTo ce CoouyBaaT MnaauTe AEMOKPATUK Ce OAHECYBa Ha NpaLlarbeTo
[anv MucvjaTta Ha MeanymuTe Aa ja MH@OpMMpaaT jaBHOCTa MOXE Aa ro HaAMUHE
¥ HapyLIW SOCTOMHCTBOTO Ha NnoeanHeLoT 6e3 pasnvka Ha HEroBMOT OMWTECTBEH
cratyc. [laavm meanymute Tpeba Aa ja HapylyBaaT NpMBaTHOCTa Kora He e BO
npalare HUKaKoB BUCTUHCKM jaBeH MHTepec? Janu 06emoT Ha cnobosata Ha
n3pasysareTo Tpeba fa buae orpaHuyeH camo Ha BUCTUHWUTU U YECHU, @ He
KNeBETHUYKM M3jaBn? TokMy OBME (yHAAMEHTAHW Mpallaka ¥ BpckaTa Mery
MeanyMnUTE U YOBEKOBOTO AOCTOMHCTBO Ce BO (POKYCOT Ha OBOj TEKCT. 3eMajKu Kako
UNycTpaLmnja HeKoNKy KOHKPETHM ciiydan og AnbaHuja 1 aHanuaupajku rm u og
NoAWTMYKa U 04 MpaBHa rnejHa Touka, M3HeCyBaMe BO 0BOj TEKCT Hallu CTaBOBM
3a MOCTOEHETO Ha OCTPU rpaHuLmM Mery npudativea v HenpudaTiuea cioboaa

Ha roBOPOT, NPW3HaBajkn NpuToa Aeka NocTojaT OKOMHOCTY BO KoM crnoboaaTa Ha
13pasyBarETO MOXE OnpaeAaHo aa buge noTucHata, 0cobeHO ako cTaHyBa 360p
3a HapyLyBake Ha Ha4YenoTo Ha YOBEKOBOTO LOCTOMHCTBO. Mako npaBHO rnesaHo
nmMame n Tpeba ga MMaMe npaBo Ha cNoboAHO M3pa3yBarbe, 3alTO HEMa NpUYMHa
Aa Ce nnalvme oA NOSMTUYKM 3/10ynoTpeby Ha MOKTa, BO MOUTUYKA CMUCTA MOXeE
Aa uma n pabotu kom He 6m Tpebano aa ce kaxat. Otramy, 61 6uno nosobpo

OBME CNyyawu a Ce perynmpaaTt Co MOpasiHu Hayena u HOpPMU OTKOMKY Mpeky
OrpaHWyyBareTO Ha cnoboaaTa Ha M3pasyBarEeTO.

Knyunu 360posu: AnbaHuja, kneseta, cnoboga Ha n3pasyBare, YOBEKOBO AOCTOUHCTBO,
Haspesa
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» PROTECTING THE FREEDOM OF
EXPRESSION: BETWEEN THE
EUROPEAN CONVENTION AND
THE EU CHARTER

author: Hristina Runceva

FREEDOM OF EXPRESSION

Freedom of expression is the cornerstone of democratic rights and
freedoms. It is a conditio sine qua non for the development of the
democratic society where everyone has the right to participate
effectively in the process of opinion-making and decision making
procedures.

The European Court of Human Rights (ECtHR) refers to the freedom
of expression as “one of the essential foundations of a [democratic]
society, one of the basic conditions for its progress and for the
development of every man.™

It is commonly accepted that the right of freedom of expression

is at the heart of the whole human rights system and that the

level of its protection indicates if the state can be qualified as
liberal-democratic. It is one of the most important constitutionally
protected rights in many European states and frequently present in
the case law of the Strasbourg and Luxembourg courts. The media
has the role of the public watchdog, but the freedom of expression,
the transparency and open exchange of opinions and ideas is not
unlimited. The limits are often set precisely by the international legal
instruments and are activated if other human rights are jeopardized
(for example, the right of privacy). Therefore, the media should use
their power to keep the balance between different rights in order to

L Handyside v. The United Kingdom, 5493/72, Council of Europe: European Court of Human Rights, 4
November 1976, available at: http://www.unhcr.org/refworld/docid/3ae6b6fb8.html [accessed 10
May 2012].
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respond to the task of keeping the role of the media as a “market place of ideas and
opinions” where the free consumers can make the choice.

The right to freedom of expression upholds the rights of all to express their views
and opinions freely. It does not only refer to publicly expressing political views and
ideas, as it is often perceived. Today, freedom of expression means freedom to
express one’s views and opinions whether verbally, in writing or simply in pictures,
exchanging publicly cultural, political and social information and ideas, without being
restricted by the state or any other subject. Free access to information and ideas
and by that free expression of views are essential for strengthening the individual
dignity and participation in a democratic society.

INTERNATIONAL INSTRUMENTS FOR PROTECTION

There is a variety of international instruments that determine the standards for

the protection of the right of freedom of expression. The first document that
guarantees this right was the Universal Declaration of Human Rights? adopted by
the General Assembly of the United Nations in 1948. These guarantees followed
after the discussions in the first session of the U.N. General Assembly in 1946
where freedom of information was discussed in particular, and it was unequivocally
stated that “freedom of information is a fundamental right and is the touchstone

of all the freedoms to which the United Nations is consecrated.” The Universal
Declaration offers broader protection to the freedom of expression compared to the
later adopted legal instruments, but it does not have a character of a treaty, it is a
non-binding document and therefore this analysis will not focus more broadly on its
content.

The adoption of the key legal instruments for human rights protection brought a
great impetus for the further development of the mechanisms for the protection of
the right of freedom of expression. The European Convention for the Protection of
Human Rights and Fundamental Freedoms was adopted by the Council of Europe
(1950) and it shed new light on the protection of this “first generation human right”
on a European level. The judicial activism of the European Court on Human Rights
in Strasbourg has created an extensive case law that later served to the European
Union as an inspiration to create its own human rights protection mechanism. After
long debates, the European Union adopted its own bill of rights, the EU Charter

on Fundamental Rights that became binding when the Treaty of Lisbon entered
into force in December 2009. Both instruments guarantee the right to freedom

of expression with different scope and limitations, but the main issue is whether
both instruments are complementary and if they can offer broader protection to

2 Article 19 of the Universal Declaration of Human Rights guarantees: “Everyone has the right to freedom of opinion and
expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information
and ideas through any media and regardless of frontiers.”

3 Calling of an International Conference on Freedom of Information, A/RES/59(I), para.1, United Nations: General Assembly,
14 December 1946, available at: http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NRO/033/10/IMG/NR003310.
pdf?OpenElement [accessed 15 May 2012].
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the freedom of expression (by cooperation between both courts in Strasbourg and
Luxembourg), or can the overlapping competence cause a ping-pong effect with the
cases related to this issue?

EUROPEAN CONVENTION VS. THE EU CHARTER OF FUNDAMENTAL RIGHTS
ON THE FREEDOM OF EXPRESSION GUARANTEES

The European Convention for the protection of Human Rights and Fundamental
Freedoms (ECHR) guarantees the freedom of expression in its Article 10%. Article
10 guarantees everyone’s right of freedom of expression that includes freedom to
hold opinions and to receive and impart information and ideas without inference
by public authority and regardless of frontiers. However, it does not prevent States
from requiring the licensing of broadcasting, television or cinema enterprises. This
indicates that Article 10 of the Convention consists of three separate freedoms:
freedom to hold opinions, freedom to receive information and freedom to impart
information and ideas. Firstly, freedom to hold opinions is certainly a precondition
for freedom of expression, but it also contains a negative freedom® which means
that no one can be forced to reveal an opinion or belief. Second, freedom to receive
information consists of the right of the media to seek and collect information from
different lawful sources and according to the Court this freedom also consists

of “the right of the public to be adequately informed, in particular on matters of
public interest.” Freedom to impart information and ideas is complementary to the
freedom of receiving information and can be interpreted in a manner that the state
may not intervene between a transmitter and a receiver as they have the right to
get into direct contact with each other according to their will.”

In its second paragraph, the Convention presents an overview of the cases when
the exercise of these freedoms “may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public safety,

for the prevention of disorder or crime, for the protection of health or morals, for
the protection of the reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority and impartiality
of the judiciary.” The second paragraph explicitly refers to the cases where the
freedom of expression may be limited in order to protect some other fundamental
rights, due to the fact that it is not an absolute right. Besides that, freedom of

4 Convention for the Protection of Human Rights and Fundamental Freedoms, Article 10, Council of Europe, 4 November 1950,
available at: http://conventions.coe.int/Treaty/en/Treaties/Html|/005.htm [accessed 15 May 2012]

5 Case Vogt v Germany, 17851/91.

© Monica Macovei, Freedom of Expression: A Guide to the Implementation of Article 10 of the European Convention on Human
Rights, 2" ed. p.10.(Strasbourg: Council of Europe 2004), available at: http://echr.coe.int/NR/rdonlyres/C3804E16-817B-
46D5-A51F-0AC1A8E0FB8D/0/DG2ENHRHAND022004.pdf [accessed 10 May 2012].

7 Case Groppera Radio AG and Others v. Switzerland, 1990, available at: http://strasbourgconsortium.org/document.
php?DocumentID=2075 [accessed 10 May 2012].

8 Convention for the Protection of Human Rights and Fundamental Freedoms, Article 10.
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expression is subject to a number of exceptions; they “must be narrowly interpreted
and the necessity for any restrictions must be convincingly established™.

These guarantees have a binding force for the member states of the Council of
Europe, which means that all EU Member States are obliged by this Convention.
The special guarantees for the freedom of expression in the European Convention
are established with a purpose of strengthening the guarantees of democratic
political process in the member states of the Council of Europe. It is also considered
as a tool for minorities, political opponents and the civil society in the process

of stimulating public debates. Article 10 of the European Convention has been

the subject of numerous cases before the European Court of Human Rights in
Strasbourg. The Court stands for the protection of free flow of information and
ideas, limiting state power to restrict freedom of expression in the fields of political
expression, broadcasting and press, national security, demonstrations and privacy.

Many years later, the European Union launched its own instrument for fundamental
rights protection. The EU Charter of Fundamental Rights was proclaimed in
December 2000 and became binding in 2009 when the Treaty of Lisbon entered into
force. It entrenches the rights developed in the case law of the European Court of
Justice (ECJ) in Luxembourg, found in the European Convention on Human Rights,
as well as other rights and principles resulting from the constitutional traditions

of the EU Member States and other international instruments®®, The Charter was
not aiming to create new rights, but to make the existing ones more visible and
known for the European citizens and all persons resident in the EU. In this context,
the Preamble of the Charter states: “To that end it is necessary to strengthen the
protection of fundamental rights in the light of changes in society, social progress
and scientific and technological development by making those rights more visible
in a Charter.” The Charter is not a simple reproduction of the European Convention
- the origins of the Charter can be found in the European Convention on Human
Rights, but the Charter also derives from the ECJ case law and constitutional
traditions of the Member States. The freedom of expression right follows this
pattern without exception: it originates from the ECHR, but is also based on
different sources.!

The counterpart of the Article 10 of the European Convention can be found in

the EU Charter of Fundamental Rights in its Article 11 “Everyone has the right to
freedom of expression. This right shall include the freedom to hold opinions and to
receive and impart information and ideas without interference by public authority

9 Vogt v Germany, 17851/91 para. 52(ii), Council of Europe: European Court of Human Rights, 26 September 1995, available
at http://associationline.org/guidebook/action/read/chapter/4/section/jurisprudence/decision/108 [accessed 10 May 2012]

10 Annual report on the application of the EU Charter of Fundamental Rights - Frequently Asked Questions MEMO/11/207.
Brussels, 31 March 2011, available at: http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/11/207 [accessed
10 May 2012].

1 Article 11 -Freedom of expression and information-Origins and sources: ECHR; case law of the European Court of Justice,
see case C-288/89; Protocol on the system of public broadcasting in the Member States; Council Directive 89/552/EEC.
Horvath, Zoltan and Odor Balint. The Union After Lisbon - The Treaty Reform of the EU, p. 113 (Budapest: HVH-ORAC
Publishing House Ltd., 2010).
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and regardless of frontiers”. Additionally, it offers guarantees for media freedom
and pluralism, due to the fact that they derive from the jurisprudence of the ECJ in
Luxembourg and many cases have been raised upon these issues.

At first glance, it seems that the EU Charter offers a broader and more systematic
protection for the freedom of expression than does the European Convention
because the Convention allows freedom of expression to be the subject of a number
of limitations. But the EU Charter also implies certain limitations to the freedom

of expression, generally referring to them in Article 52 which addresses the scope
of guaranteed rights of the Charter. The requirements here are that “...limitations
may be made only if there are necessary and genuinely meet objectives of general
interest recognized by the Union or the need to protect the rights and freedoms

of others.” Compared to the European Convention limitations, the Charter does

not contain a broad and exact selection of possible situations where the freedom

of expression can be limited, but addresses the “general interest” which can be
interpreted even more extensively than the certain situations of the Convention.
The scope of limitations in Article 52 of the EU Charter does not define the “general
interest” which could be considered as an opportunity for wide discretionary powers
in terms of interpretation by the European Court of Justice.

Pursuant to Article 52(3) of the Charter, the freedom of expression corresponds to
the same right guaranteed by the European Convention and the meaning and scope
of this right is the same as the one guaranteed by the Convention. The provision
also states that it shall not prevent Union Law providing more extensive protection.
If we carefully analyze Article 52(3) of the Charter, we will notice that it sets the
foundation for a harmonious development of interrelation between the provisions
of the Charter and those of the European Convention, allowing the Union to create
a more extensive protection of fundamental rights than the one provided under the
ECHR.

This provision enables complementary protection of fundamental rights by the two
crucial instruments, the Charter and the European Convention, not excluding any
of them, but on the contrary - enabling more extensive protection. The main issue
that might appear in this case is whether the multilayer protection of freedom of
expression might cause a ping-pong effect by proclaiming both courts in charge as
incompetent for dealing with some cases, transferring the responsibility from one to
another?

The answer of this can be found in the scope of the application of both instruments.
According to Jacobs G. Francis, the Charter is not an “all-purpose human rights
instrument for the European Union”, but on the contrary - it is intended to have a
rather limited scope, being addressed only to the European Union institutions and
to the Member States only when they are implementing European Union Law. And
even on the latter point there may be cause for confusion: the Member States
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would be subject to the Charter where they implement EU Law, but to the European
Convention on Human Rights where they act on their own.*?

BETWEEN STRASBOURG AND LUXEMBOURG

The judicial activism of the courts in Strasbourg and Luxembourg today has the
key role in the protection of the right to freedom of expression. This derives

from the fact that freedom of expression protection is very dependent upon the
interpretations of the courts. Diverging interpretations by the European Court

on Human Rights and the European Court of Justice on this issue might appear.
This can only lead to the possibility of the Strasbourg Court to open a way for a
considerable stream of applications against judgments of the Luxembourg Court.
The total duration of procedures, which are already too long, will be additionally
prolonged and the caseload might grow. Effectiveness of both systems would be
required and it can only be reached by a regular coordination between the judges
of Strasbourg and Luxembourg. So far, the developments show a satisfactory level
of coordination of both systems in order to create legal certainty and legal unity for
the applicants.

Additional efforts have been made in order to strengthen the legal certainty of

the systems: the European Union is standing before a new challenge - accession
to the European Convention on Human Rights. The Treaty of Lisbon sets the

legal basis for the EU to become member of the European Convention and the
Commission has recommended to the Council to open accession negotiations with
the Council of Europe. There are ongoing negotiations that have been launched in
July 2010. The accession of the EU to the European Convention would complement
the fundamental rights protection by the Union, including freedom of expression,
and would introduce additional judicial control in terms of protecting fundamental
rights. Accession of the EU to the European Convention would mean that European
citizens could see their interrelated, interdependent and indivisible human rights
safeguarded through the smoothly working protection system to which they are
entitled.

The benefit of the plural system of human rights protection could be obtained if
there is harmonious development and a precisely defined scope of the variety

of regulatory frameworks and their different jurisdictions. Moreover, additional
courts can give an innovative impetus to a deadlocked jurisprudence and open a
new space for fundamental rights protection. The disadvantages of the complex
mechanism on human rights protection in the European Union could be found in
the overlap of the different protection instruments, functionally and geographically,
at the same time complementing, but also competing with each other. This multi-
layered protection may ask from the citizens to pass through several different

and long procedures that might cause additional and unexpectedly high costs.

23acobs G. Francis, The European Convention on Human Rights, the EU Charter of Fundamental Rights and the European
Court of Justice - The Impact of European Union accession to the European Convention on Human Rights, p. 293-294,
available at: http://www.ecln.net/elements/conferences/book_berlin/jacobs.pdf [accessed on 15 May 2012].
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Additionally, there is a risk of divergent or corrective rulings in every new phase of
the procedures, and this might cause loss of confidence by the citizens due to the
perception of a legal uncertainty.

This challenge between different legal instruments and jurisdictions for fundamental
rights protection might bring the right to freedom of expression to a serious threat
of an inconsistent protection. The challenge can be bridged over only by setting a
priority of the EU and the Council of Europe for the creation of a legal mechanism
for uniformity of human rights protection and cooperation among courts that may
give long-term positive results.
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PE3NME

TpyaoT ja aHanu3vpa 3awTnTaTta Ha cnobojaTa Ha u3pasyBarbe Kako eAeH 0f
TeMeNUTe Ha JEMOKPATCKMTE OMIUTECTBA, HW3 NMpU3MaTa Ha ABa MeryHapOoAHM
D[OKyMeHTV - EBponckaTta KOHBeHLMja 3a 4YoBeKkoBM npasa v lNosenbata 3a
OCHOBHMTe npaBa Ha EBponckaTa yHuja. IMajku npeaBuUA Aeka 3awwTuTaTa

Ha cnobonaTa Ha u3pasyBarbe 40 CTanyBaHeTo Ha Cuna Ha JIncaboHCKMoT
forosop 6elle rapaHTpaHa co EBponckarta KOHBeHLMja 3a YOBEKOBW Npasa, a
rparaHuTe Ha 3eMjuTe-uneHkn Ha CoBeToT Ha EBpona Moxea Aa ce obpaTaT 3a
noBpefa Ha 0Ba MpaBo caMo npej cyaoT Bo CTpasbyp, co cTanyBareTo Ha cuna
Ha JoroBopoT o4 JincaboH 6ea obe3beneHV AONONHUTENHM rapaHLuuM Ha oBa
npaBo npeky lNosenbaTa 3a OCHOBHK MpaBa Ha EY. VIMeHo, ApXaBuTe-YneHKn Ha
YHujaTa, Kou ce UCTOBPEMEHO YneHkn 1 Ha CoeeToT Ha EBpona, ce coovyBaaT co
[1Ba MeXaHW3MK KOW ro WTUTaT NpaBoTo Ha cnoboaHO M3pasyBake: EBponckaTa
KOHBeHUMja 1 MosenbaTta Ha EY koja ce 30061 co npaBHO-06Bp3yBayky KapakTep no
YCBOjyBaheT0 Ha JIncaboHCKMOT AOroBop.
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» PETYJIMPAHETO U
AUMEH3UOHUPAHETO HA
FPAFAHCKATA OATOBOPHOCT
HA MEOUYMUTE U HA
MEAUYMCKUTE PABOTHULU
BO CKJIAJZ] CO YJIEH 10 O
EBPOINCKATA KOHBEHLIMJA
3A YOBEKOBM NMPABA U
NPAKCATA HA EBPONCKUOT
CYJ, 3A YOBEKOBU NMPABA

aBTop: CnobopaH BennuaHckmn

BOBE[ BO TEMATA

Cnobopata Ha u3pasyBatbe € Aen 04 KOpMycoT Ha TpaauUMOoHanHuTe
MONMUTUYKM W rparaHcku npasa noce6HO yTBpAEHU U hopMynvpaHm
BO TEKOT Ha rparaHckuTe peBONYLMM MPU KPajoT Ha 0CYyMHaeCceTTMoT
BeK. Taa e AeHec NoTBpAEHa U BO HajBaXHUTE JOKYMEHTU Ha
ObeanHeTVTE HaLMK KaKo YHUBEp3aNiHa — CBETCKa OpraHu3auuja

1 Ha CoBeTOT Ha EBpona kako efHa 04 HajBaXHWUTE pPerMoHanHu
opraHvsauumu.

Taka, B0 uneH 19 of YHuBep3anHata Aekiapauunja 3a npasaTta Ha
yoBeKoT Ha ObeanHeTnTe Hauuu (1948 roanHa) Ha CNeAHUOB HauYMH
ce 36opyBa 3a cnobopata Ha MUCneme v u3pasysarbe: ,Cekoj uma
npaBo Ha cnoboja Ha MUCNEHe U U3pa3yBatbe, WTo ondaka 1 npaso
Aa He 6uae BO3HEMUPYBaH 3apajy CBOETO MUC/EHE, Kako 1 NpaBo
Aa 6apa, np1Mma 1 WupwW n3BecTyBara M naen co buno Kou cpeacTaa
n 6e3 ornepn Ha rpanuuuTte”. CnnyHa dopmynaumja CoapXu U YneHoT
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19 oa MeryHapoAHMOT NaKT 3@ rparaHcky U MOMUTUYKM NpaBa Ha ObeanHeTnTe
Haumu.

W uneHoT 10 oa EBponckaTta KOHBeHUMja 3a YoBekoBM npaea (1950) ja rapaHTupa
cnobonaTta Ha u3pasyBarbe Ha CnegHuoT HauuH: ,Cekoj nMa npaso Ha cnoboaa

Ha n3pa3sysare. OBa NpaBo BKAy4yBa cnoboaa Ha NoceayBare Ha COMCTBEHO
MUC/EHE, MPUMakbe U COOMWTYBake Ha MHMOPMaUMK 1 naen 6e3 mMewware Ha
jaBHaTa BnacT u 6e3 ornes Ha rpaHuumTe. OBOj YIEH HE v CnpevyBa ApXaBuTe Aa
13gaBaat [03B0SIM 3a paboTa Ha paano 1 TENeBM3UCKUTE CTaHULM M KnHaTa“.

Bo goceraluHaTa npakTika Ha EBPONCKMOT Cy/ 3@ YOBEKOBM NpaBa BO BPCKa CO
cnobogata Ha U3pasyBatbe, Ce UCKpUCTanu3npaa, nokpaj ApyruTe, U ClefH1Be
Hauena:

,1. PacnpaBaTta oz npallarbata 04 CEPUO3€eH jaBeH MHTepec, N0CebHO BO KOHTEKCT
Ha nonuTuykaTta aebara, yxuBa HajBMCOK CTEMeH Ha 3alTuTa Ha EBponckuot
CyL.

2. TocebHa 3awWwTnTa Ha NPaBOTO Ha cnoboja Ha U3pasyBarbe YXMBaaT MeanyMuTe
1 HOBMHApPUTE 3apaau cBojaTa 0CO6EHO BaXkHa OMWTECTBEeHa ynora co
cHabayBatbe Ha jaBHOCTa CO CMTE MHAOPMaLMM 0f jaBEH MHTepeC, OAHOCHO
yaorata Ha MeauyMuTe Kako ,Ky4urba YyBapu” Ha AeMOKPATCKOTO OMWTECTBO.

Bo Taa cmucna, cekoe KasHyBake Ha MeauyMUTe U HOBUMHApUTE, 3apaau
ob6jaByBatbe Ha MHbOPMaLMja UK N3HECYBakbE Ha MUCIEHE 3a INLA U Npallama
0f, NernTVMEH jaBeH uHTepec, Mopa Aa buae onpaBaaHo caMo CO ,0CO06EHO BaXHU
NPUYNHNK®.

3. [paHnuuTe Ha [03BO/MIEHaTa KPUTUKA CE 3HAUYUTENTHO MOLWMPOKM Kora ce BO
npallare NoanTMYapw, OAHOCHO jaBHM IMYHOCTM, OTKONIKY Kora ce paboTy 3a
06WYHK, NPUBATHM N1, Buaejkn NpBuTe ,A06POBOSIHO U CBECHO" CE WU3/10XKYBaaT
Ha HaA30p, Kako OA CTpaHa Ha HOBMHApWTE, Taka M 04 CTpaHa Ha CeBKymHaTa
jaBHoOCT, na, coobpasHo Ha Toa, MopaaT Aa MoKaxaT M NOrofieM CTeneH Ha
TonepaHumja, 0cobeHo Toral Kora U camuTe AaBaaTt NpPOBOKATUBHM M3jaBy.

4, BnapaTa (BnacTta) Mopa Aa NMOAHECE MOroseM CTEMEH Ha KPUTUYHOCT buaejku
Hej3nHaTa ,A0MWHAHTHa NoNoX6a“ HanoXyBa BO3A4PXKaHOCT NPU NOCErHYBaHETO
no Ka3HeHU Mepku, nocebHO Kora nocTojaT APYrv HauYMHK Aa Ce OAroBOpw Ha
HanaguTe U KpUTUKUTE Ha MPOTUBHULUTE MU MeANYMUTE CO NOMAsIKY LUTETHU
nocneauum no cnobopata Ha M3pasyBake.

5. TMocebHo BHMMaHWe MOpa fia My Ce MOCBETH Ha Pa3/IMKyBarbeTo Mery dakTuTe
1 BPeAHOCHMTE CYZI0BM, 3a Aa CE HanpaBu pasnnka Mery KaeBeTa M HaBpeaa.
[lofeka BUCTUHUTOCTA Ha aKTUTE MOXE Aa Ce JOKaxyBa, BUCTUHUTOCTA Ha
BPEAHOCHMOT CyA (MUCNEHETO) € HEMOXHO Aa Ce JOKaXyBa, Na TakBuTe Bapatba
camu no cebe npeTcTaByBaaT OrpaHNUYyBare Ha Cno6ojaTa Ha U3pasyBarbe. Toa
HE 3HauM [eKa U3HECYBarETO Ha TOKMY CEKOj, Mpea Ce, HaBpeaNnNB BPeAHOCEH
CYA yX1Ba anco/yTHa 3alliTuTa, HO BO TOj C/ly4aj, Mopa Aa Ce BOAM CMETKa 3a
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Cpa3MepoT Ha Mellake BO cnobojata Ha u3pasyBakbe, Kako ¥ 3a Toa Aanu Ao
TOa Aowso Bp3 6asza Ha akTnyKa OCHOBaA 3a CMOPHOTO TBpAEHeE. !

AKTYE/THN AKTUBHOCTU BO PEMYBJINKA MAKEAOHWIA O1 MHTEPEC 3A
TEMABA

Bo Penybnuka MakefoHwuja noneka, HO CUrypHoO, CO3peBaa OMNLTeCTBEHaTa U
nofmMTMyYKaTa CBECT U BOja 3a AeKpMMUHaNM3aLmnja Ha KneeetaTa 1 HaBpeaara,
Kora ce paboTv 3a KpuBMYHaTa OArOBOPHOCT Ha MeLMYMUTE U Ha MEeANYMCKUTE
paboTHMLM 3a 0BOj BMA BepbanHu AeNUKTK.?

doKycvpareTo Ha jaBHOCTa BP3 NpobneMoT Ha AeKpuMMHanu3aumjaTa Ha

KNneBeTaTa W HaBpeaaTa, NPUPOAHO M MCHPAM Ha MOBPLUMHA M MpallatbaTta 3a
PEryMpameTo v AYMEH3MOHMPaHETO Ha rparaHckaTa OAroBOPHOCT Ha MeANyMCKUTE
paboTHULM W Ha MeanyMuTe, OAHOCHO NpallaraTa 3a HaZOMEeCTOK Ha WTeTa BO
Cnyyaj Ha noBpeaa Ha YecTa v YrneaoT Ha HeKoj Cy6jeKT Co HUBHM AejcTBMja uan
nponyLwTarba, Mpy 0CTBapyBarEeTO Ha HUBHUTE MH(MOPMATUBHMN U APYTY MEANYMCKM
dyHKuMK. Pa3bupnuneo e WTo v eaHaTta u ApyraTta npobnemaTvka ce nocmaTpaat
HU3 Npu3mata Ha uneH 10 oa EBponckaTta KOHBEHLMja 3a YOBEKOBM NpaBa, OAHOCHO
HM3 Npu3maTa Ha cnobogaTa Ha M3pasyBatbe, Kako HeM30CTaBHa KapaKTepUCTHKa Ha
€BpONCKUTE eMOKpaTCKu onwTecTBa. MogaToumTe 3a Toa KOu 3eMju, BO U HaABOP
o EBpona, n3Bplunja AeKpUMMHaNM3aLmMja Ha KneBeTaTta 1 HaBpeaaTta (Mpcka,
O6enmnHeToTo Kpancteo, bocHa n XepuerosuHa, EcToHuja, 'py3unja, YkpanHa, Kunap
n Mongasuja, HeKou COjy3Hu Apxasu BO cOCTaBoT Ha CoeanHeTUTe AMEPUKAHCKM
OpxaBsu, Maxa, Wpwn Naxka, Manguew, Ho 3enaHa n Mekcnko), jacHo cBegoyat
[leKa npawameTo 3a AeKpMMUHanu3alumja He e caMo eBpOonCKo npalwane. PoMaHuja
ja AekpuMuHanu3npa HaBpefaTa, @ MHO3WHCTBOTO ApXaBu YneHkn Ha EBponckaTta
YHVja 0AaMHa npectaHaa Co NpUMeHa Ha Ka3HeHwTe oapeabu 3a HaBpena u
kneeeta.’

YcTaBHaTa 3abpaHa 3a LieH3ypa Ha MeauyMuTe, He e A0BOJIHa caMa no cebe 3a
CO3/1aBatbe AEMOKPATCKM aMBUEHT 3a CNOBOAHO AEjCTBYBaHE Ha MEANYMUTE U Ha
MEeMYMCKUTE PaboTHMLM, 3aTOa LUITO YCTAaBHUTE HOPMU, MAKO XMEPAPXMUCKM BPBHMU,
He Ce eAMHCTBEHWTE LUTO MOXaT M Tpeba Aa ocUrypaaT AeMOKPaTCKM NpaBeH
nopeAok. HeMa coMHeHWe AeKa AeMOKPATCKMOT NpaBeH Nopeaok ocTaHyBa 6e3
TeMeNHa NoTKPena, ako NPonucuTe 3a KpMBUYHA W rparaHcka OAroBOPHOCT Ha
MeAMyMUTE U Ha MeanyMCKUTe paboTHULM, 0COBEHO CO CBOWUTE HECPA3MEPHU U
NPeKyMepHU CaHKLIMOHMPAUKM MOCIEANLM, Ce TaKBM LUTO MEAMYMUTE U MEAMYMCKITE

L M-r Dejan Milenkovi¢, Komitet pravnika za ljudska prava, Beograd, Uklopivost domaceg prava i prakse u oblasti slobode
izraZavanja u Evropsku konvenciju za zastitu ljudskih prava i sloboda, str. 1-3, http:// www.helsinki.org.rs/hrlawyers/
archives/files/ semé4_pre...

2 Mpod. a-p Hukona TynaHyecku, [iparaHa KunpujaHoscka n ®unun Mepapcku, Kneseta u HaBpeaa - 04 MHKpUMUHaLUMja
10 AeKpuMnHanm3aumja, 3ApyXKeHne Ha HoBuHapuTe Ha Makeponuja, Ckonje, 2009 roanHa, n CTparewwkmoT naaH Ha
3apyxeHneTo Ha HoBUHapy Ha Makeaonuja 3a nepuogot 2012-2014 roanHa, nekemspu 2011 roamHa, Ha cajToT: http://znm.
org.mk

3 Buan ro LMTMPaHOTO Aeno Bo (ycHoTa 1.
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paboTHMUM M AOXMBYBaaT Kako CPeACcTBO 3a LieH3ypa WA aBToLeH3ypa BO
(akTMyKa cMucna.

MeamnyMmckunoT nejsax Bo Penybnuka MakegoHuja ce oanvkyBa co 6pojHu,
nocebHo enekTpoHckn meamymm (Ha 31.12.2011 roauHa, co 4O3BONM 3a BpLUEHE
paanoandy3Ha AejHOCT pacnonaraa 76 TeneBnsncku n 81 paanocrtaHuua), o4
KOW MOCMefHMBE JOMMHMPAAT Ha MEANYMCKMOT Nasap W MMaaT 3HavaeH yaen Bo
(hOpMUparETO Ha jaBHOTO MUC/EHE, BKIYYYBaAjKM IO U OAHOCOT Ha rparaHuTe KOH
jaBHUTe paboTu (NOSUTMKATA M HEj3UHWUTE akTepu npea ce).*

CO KOJ/V MPOMUC/WN CE PEFYINPA/LA CE PEFYJINPA FPAFAHCKATA
0AroBoPHOCT HA MEQUYMUTE N HA MEOUYMCKWUTE PABOTHULUN

paraHckaTa 04rOBOPHOCT Ha MeaNYMUTE U Ha MeaMyMcKuUTe paboTHWULM BO
MOMEHTOB € MOABEAEHAa NOJ OMLUTUOT PEXUM MPONMLLAH CO 3aKOHOT 3a 061raLmoHm
O/AHOCK, @ Taa Ce akTMBMpa Kako Nocieanua Ha NpaBoCcuaHa KpUBMYHA OCyAa

3a HaBpeda Wan KneeBeTa, BO paMKUTE Ha BOAEHaTa KpMBUYHa NocTanka, nin
LOMOSIHATENHO, NPeKy NoKpeHaTa rparaHcka napHvLa 3a HaJOMeCTOK Ha LUTeTa.
3aKOHOT 3a 06MraumnoHn 04HOCK € efleH HaBUCTUHA CONMAEH M BO OCHOBa CTabuneH
L€N 0f} HallaTa rparaHcka perynaTtusa, a Herosarta npyMeHa ja cneam kako
pecnekTabuiHa CyAcka NpakT1Ka, Taka W 3a NOYMT JOCTOjHa NpaBHa nuTepaTypa,
KOMMNNeMeHTapHa Ha npaKTuKaTa, Co CONNAHA CTPYYHO-HayyYHa aprymeHTaumja.

O,Cl OBME NPUYMNHN MOXE [a Ce 3aK/y4n AeKa HEMa AUNEMU BO NMPMUMeEHaTa Ha
rparaHckata 04roBOPHOCT BO CNyyaj Ha NoBpeAa Ha YecTa U yrnesot, Toraw

kora ce paboTeno u ce paboTu 3a HaAOMECTOK Ha MaTepujanHa LWTeTa Nopaau
KneBeTa W HaBpeda W ApYru KPUBUYHM AennKTu o4 BepbanHa npupoga. 3aToa u

He ce YyBCTBYBa noTpeba O/ HeKakBW 3aKOHOAABHW MHTEPBEHLMW BO AENOT 3a
HaZOMECTOKOT Ha MaTepujasiHa WTeTa, Taka LITO TOj MOXe fa ce TpeTupa Kako
anconsupaH, 04HOCHO CoBnafaH npobnem.>

HafaoMeCToKOT Ha HemaTepujanHaTa WTeTa ocTaBan 1 0CTaBa NPOCTOP 3a AWNEMH,
nocebHO Mo NpallareTo 3a ropHaTta rpaHuua, co Apyru 360poBM HEj3MHOTO
nnadoHnpame. Bo 0BOj KOHTEKCT BO MeANYMUTE Ce CMOMEHYBaaT FOpHU rpaHuLM Ha
HaZIOMeCTOKOT Ha HeMaTepujaiHaTa WTeTa, BO C/lyyaj Ha rparaHcka 04roBOPHOCT 3a
KNneBeTa U HaBpeaa, co AvdepeHumpame Ha no3uumjata Ha HOBUHAPOT, OATOBOPHUOT
YPenHUK 1 CONCTBEHWUKOT Ha MeAnyMoT. Pa3nnunu ce nnacdoHuTe 3a cekoja o4
OBMWe TpW KaTEropum Ty>eHK, CO Toa LUTO CNOpes efHW MHpOpMaLmm, nnacupaHu Bo
meanymmTe, nnacdoHute 6u rnacene o espa (10.000 3a HoBuHapoT, 40.000 eBpa
3a 0AroBOpHMOT ypeaHuk 1 80.000 eBpa 3a CONCTBEHUKOT Ha MeanymoT). Cnopes
Apyrv Meanymckm uHdopmauum, nnadoHute 61 ce onpeaenysane co NOMOLW Ha
KaTeropwvjaTa npoceyHa HeTo nnata Bo Penybnuka MakenoHuja, 6e3 aetanu Koj

4 W3Bewwraj 3a pabota Ha CoBeToT 3a paanoandy3uja 3a 2011 rogmna, cTp. 18, Ha cajtoT: http://www.srd.org.mk

5 Ha BaKoB 3ak/ly4oK, NOKpaj APYroTo, yNaTysa v COAPKUHATa Ha YYeBHUKOT M0 06/MraLMoHO PaBo Ha aBTopuTe Npod.
4-p Fane anes v npood. a-p Jagparka [abosuk-AtaHacoscka, Ckorje, 2008 roanHa, 1 3akoHOT 3@ 06MraumoHu 0aHOCH
- KomeHTap, o6jacHyBara, npakTvka v npeaMeTeH pernctap Ha astopute npod. A-p Kupun Yasaap v aoueHT a-p Knmo
YaBaap, TPETO M3MEHETO M AOMONHETO M3aaHue, Akaaemunk, Ckonje, 2012 roanHa.
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nepvon 61 6un 3eMeH 3a HUBHA OCHOBA M KONKaB 61 6UN COOAHOCOT Mery cekoja of
TpUTE KaTeropuu Ty>eHn (NpUYNHUTENN Ha HeMaTepujanHa wreTta). Kora ctaHyBa
360p 3a T0a BO KOj mponuc 61 bune coapxaHu OBME HefoKpaj AeTanu3npaHu
3aKOHCKM pelueHuja 3a nnadoHmparbe Ha M3HOCUTE Ha HemMaTepujanHa WTeTa, Kako
efieH Buj 3allTuTa 3a MeanymMmuTe u Meanymckute paboTHULM, 04 HECPa3MepHU U
HeyMepeHu bapatba Ha OLUTETEHUTE, Ce CMIOMEHYBa 3aKOH 3a rparaHcka 04roBOPHOCT
3a KNieBeTa v HaBpeja.

Mucnam feka HeMa npaBHa JIOrMKa 3a JOHeCyBarbe nocebeH 3aKkoH 3a rparaHcka
OL,rOBOPHOCT 3a K/IeBeTa v HaBpefa, 3aToa WTo uMa AiBe, 04 rMejHa To4ka Ha
npaBHaTa NoAUTKKa, NMOMIOMMYHU peLLEeHuja: UIn JONONHYBakbe Ha 3aKOHOT

3a 06/IMralMoHn 04HOCK CO MOceBHM HOpPMM 3a rparaHckaTa 04roBOPHOCT Ha
MeANyMUTE N Ha MeANYMCKUTE paboTHMLM, MM HOPMATMBHO peryavpare Ha OBaa
06nacT BO paMKuTe Ha MeAnyMCKOTO NpaBo, Kako HOBa MpaBHa AMCUMMNANHA BO
HALWIMOT NPaBeH CUCTEM, BO CKOMN Ha 3aKOHOT 3a MeanyMu. HeroBoTo AOHECYBaHe
€ HajaBeHo A0 KpajoT Ha 2012 roanHa, Kako UCMONHyBake Ha obBpckaTa Ha
Penybnvka MakeaoHuja 3a xapMOHM3aLUMja Ha HEjJ3MHOTO MeANYMCKO 3aKOHOAABCTBO
€O NpaBoTOo Ha EBpornckaTa yHWja, KOHKPeTHO co [iupekTrBaTta 3a ayAnoBU3YENHM
MeAMYMCKM YCNyri, Kako 1 npenopakute u ctaHgapaute Ha CoeetoT Ha EBpona u
npernopakuTe Ha EBponckaTta KoMUcHja, HOTMPaHK BO V3BeLWTajoT 3a HanpesoKoT Ha
Penybnuka MakegoHwuja. HajaBaTa 3a ondartoT Ha 3aKOHOT 3a MeAuyMu, NOKaxyBa
Aeka ce pabotu 3a ceondaTHa perynaTtvea, nog 4nja HopMaTMBHa Kana Ke ce
HajaaT v neyaTeHWUTE N eNeKTPOHCKUTE MeanyMmu (Kako OHWe TpaauLMOHaNHNTE,
Taka 1 OHMEe HOBUTE), KaKO W M34aBaHEeTO Ha eNEeKTPOHCKN NHTepHeT-nybamkaumu.
Bo mpunor Ha onpashaHOCTa Ha BTOPOBO pELUEHWE, 04N W BETYBAHETO Ha
3aKOHOAABELIOT /leKa 3aKkoHOT 3a MeAWyMM Ke oM BO HOpMasiHa npoueaypa, v aeka
Ke 6uze NpoCNeAeH 1 CO U3jacHyBarbe Ha AOMALLHM W CTPAHCKM eKCNEepTU U CO jaBHa
pacnpaBa, CO YYEeCTBO Ha CMTE CO Hero 3acerHaTu cy6jexkTy, WTo ce Tpeba Aa buae
rapaHumja Kako 3a NerurMMHocTa U AeMoKpaTMYHOCTa Taka 1 3a NPUMEHIMBOCTA U
euKacHOCTa Ha 3aKOHCKUTE pelleHnja.b

3aKOoHOT 3a paavoandysHaTa AejHOCT He MM MOKpUBa nNevaTeHuTe MeanyMmu, Taka
LUTO BHECYBaHETO Ha OBaa perynaTtvBa BO 0BOj 3aKOH He e BO ckiaj co ondaToT Ha
0BOj 3aKOH.

Bo cnyyaj Ha HencToBpeMeHo (HECMHXPOHWU3MPaHO) OfBMBakbE Ha NPOMEHUTE Ha
3aKOHCKaTa perynatmea 3a KpUBnU4yHaTa U rpar’aHCKaTa 0AroBOPHOCT, WTO 3Ha4n
LeKpyMMHanu3aumnja Ha KneeetaTta u HaBpeaata, 6e3 UCToBpeMeHa NpoMeHa Ha
HOPMMUTE 3a rparaHckaTa OAroBOPHOCT Ha MeANYMUTE U Ha MeaNyMCKUTE paboTHULM
(nocebHo fenot 3a nnadoHMpare Ha HeMaTepujanHaTa WTeTa), HeEMa Aa HacTaHe
,MIpaBHa Npa3HuHa“, 3aToa LUTO HaMUTe CYA0BM BO CUTE CTEMEHM MM MMaaT Ha
pacrnosiaratbe NocTojHNUTE peLleHMja Ha 3aKOHOT 3a 06IMraunoHn O4HOCK U,

Kako KOpeKTMBEH maTokas 3a nmocTanysarbe BO AyXOT Ha yneH 10 oa EBponckata

6 Mpe3eHTaumja Ha MUHUCTEPOT 3a TPAHCMOPT W Bpckn Mune Janaknecku of aekemepu 2011 roauHa, noa Hacnos [loTpeba
041 ycornacyBare Ha MakeoHCKOTO 3aKOHOAABCTBO CO EBporickata AMpekTvBa 3a aynoB13yeHn MEANYMCKM CepBUCH,
co ripenopakuTe 1 cTaHaapauTe Ha CoBeToT Ha EBpona, Kako u Co npenopakute Ha EBporckata Komucuja, HOTUpaHu BO
W3BewwTajot 3a HanpeaokoT Ha Peny6anka Makegonuja, Ha cajToT: http://www.mtc.org.mk
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KOHBeHLlVIja 3a YOBEKOBM MNpaBa, Kako Aen o4 BHATPELWHMOT NMpaBeH Nopeaok,

1 npecyante Ha EBponckmoT cyp 3a 4oBekoBM npasa Bo CTpa3byp, Kako U3Bop
Ha npaBoTo (case law), Ha KakoB 3ak/ly4Yok ynaTyBa W KOHKpeTHa ogpenba of

MaKeJOoHCKMOT 3akoH 3a cyaoBuTe.’

AVMEH3MOHUPAHE HA FTPAFAHCKATA OArOBOPHOCT HA MEAUYMMTE U
HA MEANYMCKWUTE PABOTHULMN

[IMMEH3VOHMParbETO Ha rparaHckaTa 0roBOPHOCT Ha MEAMYMUTE U Ha MeANYMCKUTE
paboTHMUM e paboTa U Ha 3aKOHOAABELOT, OAHOCHO NPaBHUTE HOPMK, U paboTa Ha
CyLeYKUTE CYy0BM, KOra NocTanyBaaT BO KOHKPETEH NPeAMET.

3aKOHOAABHOTO HOPMUPake Ha 0Baa OArOBOPHOCT Ce COCTOM OA OfpefesyBake Ha
rparaHCcky 04roBOPHUTE Cy6jeKTH, BO ClyYajoB MEAUYMMU U MeAUYMCKM paboTHULM,
CO NpeLmn3npame Ha HajroneMmTe MOXHM W3HOCK Ha HAJOMECTOK Ha HemaTtepujanHa
LITETa W, MO MOXHOCT, CO Npeuusnparbe U Ha HajManuTe MOXHU U3HOCK Ha
HaAOMECTOK Ha wWTeTa. Mpeun3npameTo Ha HajroeMmnTe MOXHU M3HOCK, 3@ CEKOJ
OAroBopeH cybjekT nocebHo, Ke ja UCKyYMn U CBEAE HAa MUHUMYM MOXHOCTa Aa Cce
KoMepumjanusmnpa obeLuTeTyBarbeTO N0 OCHOB HA HAZOMECTOK Ha HeMaTepujanHa
WTeTa, 0co6eHO Torall Kora HeKoj OLWTETEH, ONTOBAPEH 04 TakaHapeyeHaTa
,PEHTHa ncmxonoruja“, ce obnaysa, co baparbe HepasyMHO BMCOKM M3HOCK Ha UMe
HaZloMeCTOK Ha HemaTepujanHa LTeTa, Aa ,Tpryea“ co cBojaTa 4ecT u yrnenor.
MaKCcvMMMpareTo Ha M3HOCKTE Tpeba Aa OHEBO3MOXM €[Ha rparaHcka napHuua 3a
HaJOMeCTOK Ha LITeTa Aa ja AoBeje BO npallarbe IMYHaTa U ceMejHaTa eraucteHuuja
Ha TY)XXeHUTe MeANyMCKW paboTHWLM UK Aa ro TYpHE BO CTeYaj OCHOBAYOT,
OCHOBAY0T/CONCTBEHWKOT Ha MEAMYMOT WX MeANyMOT, BO 3aBUCHOCT Of TOa KOj 04
HWB Ke Ce Hajae BO Mo3uumMja Ha TPETOTYXeH. MpeLmn3npareTo Ha MUHUMYMOT LTO
MoXe fa ce 6apa Ha MMe HaAOMeCTOK Ha HemaTepujaiHa WwTeTa, Ke ja enMMUHUpa
MOXHOCTa 04 6araTenHu cnopoBu, OAHOCHO MOXHOCTa HEKOj OLITETEH, COo bapame
Ha CMMBONNYHK, CO ApYrK 360POBK CMELLHO Manu U3HOCK Ha MMe obellTeTyBake,
[ia NpaBu KapuKaTypa o4 CBOjaTa YeCT W yrfeA u fa v A03BOJW, BO efjHa NPaBHO U
€TWUYKM HEKOPEKTHA WUrpa, Aa M ManTpeTupa TYXEHWUTE, aHraxupajku ro nputoa v
MHaKy COo 6POjHU W CNIOXEHW NPEAMETHN ONTOBAPEHOTO CYACTBO.

Bo oaHOC Ha NnadoHMparbeTo Ha M3HOCUTE Ha MME HAAOMECTOK Ha HemaTepujaiHa
wreTa, Tpeba, CO AOMKHO BHUMaHWe, Aa Ce Mpoy4aT OHWe npecyaun Ha EBponckuoT
CYA 3a YOBEKOBM NpaBa LUTO Ce M3jacHyBaaT M 3a rparaHCKONpaBHMOT acnekT

Ha cnobojaTa Ha M3pasyBatbe, 0] reaHa Touka Ha 06eMOT Ha HaZIOMeCTOKOT Ha
HeMaTepujanHa WTeTa Npu NoBpeaa Ha Heurja YecT 1 yriea, co AejcTBuja unu
nponyLITakba Ha MeAYMUTE U Ha MEAUYMCKUTE PaboTHULM.

JIN4HO BepyBaM BO KpeaTWBHWOT NOTEHLM]an Ha AOMALIHOTO CYACTBO BO cUTE
CTerneHn Ha NpecysyBarbe, BO OHa LUTO 3Ha4YW HEroBa HaANEXHOCT BO CEKO]
KOHKPETEH Cnyyaj Aa ja AMMEeH3WOHWpa rparaHckaTta 04roBOPHOCT Ha MeanyMUTE

7 Akagemuk Bnago Kam6oBcky, KomeHTap Ha KpuBnyHnoT 3aKoHMK Ha PM, npso u3aanve, Matuua, Ckomje, 2011 roamHa, cTp.
763-764.
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1 Ha MeanyMckuTe paboTHUUM. O6eMOT Ha rparaHcKkaTa OArOBOPHOCT Ha efeH
€/1eKTPOHCKN MeMyM WU Ha HeroBuTe 0AroBopHu pabotHuum Tpeba aa 3aBucu

0f} H/BOTO Ha EMUTYBarE N BPEMETO HA EMUTYBAHE Ha K/IEBETHWYKATa MK
HaBpeAnuBaTa uHdopmauumja. TakBaTa MHdOpMaLumja cTacysa 40 NOLIMPOK Kpyr
CAywWwaTenu v rnejayn kora ce pabotu 3a eNeKTPOHCKN MeANYM Ha ApXXaBHO

HMBO, KOra € eM1TyBaHa BO prime time (BO BpeMeTo Ha HajrofiemMarta CayLlaHocT
WY TNeJaHOCT Ha TOj MEAMYM) M KOTa € MOBEKe MaTh NMOBTOPEHa BO TEKOT Ha

€[lHO IEHOHOKME UM HEKONKY AeHa nocnesoBaTtenHo. OCBeH Toa, mojaTouuTe

Of, @HanM3aTa Ha NasapoT CBeAoYaT 3@ 3HAUUTENHO NOrosieMa eKOHOMCKA MOK Ha
€/1eKTPOHCKUTE MEANYMU HA iPXaBHO HUBO BO OAHOC Ha E/IEKTPOHCKUTE MELNYMU
Ha pernoHasiHo ¥ sI0KasHo HMBO. M BMAOT Ha nporpamMaTa BO Koja e 3acTaneHa
eAHa nHdopMauuja, co Koja ce nospesyBa Heunja Yect v yrnes, Tpeba aa vma
CBOE BNIMjaHME Ha AMMEH3MOHNPAHETO Ha rparaHcKkaTa OArOBOPHOCT. [IHEBHUTE
paamo 1 TeNeBU3MCKM BECTU, KOM MHOTY 6pry ,CTapeat’, He My faBaaT cekorall
MOXHOCT Ha HOBWMHAPOT Ja ja NpoBepy BHUMATENHO TOYHOCTA M KOMM/IETHOCTA Ha
cuTe dhakTh 04 NPUOroT 3acTaneH BO TOj MPOrpaMCcKM CErMeHT, 3a pasnvka of egHa
WCTpaxyBayka CTopuja, kaje HOBUHAPOT U OATOBOPHUOT YPEAHUK, MOcCTanyBajKu

CO LLOMKHO MPOdeCcMoHaIHO BHUMaHKe, UMaaT MHOTy noBeKe BpeMe fa obesbesat
TOYHM 1 NOTNONAHM hakTh 3a 06jeKTUBEH M KPUTUUKM NPUKA3 Ha efHa nojasa unu
HacTaH. Mpn noAroToBkata Ha €AeH AHEBEH BECHUK, HOBUHAPUTE U YPEAHMKOT,
XM1BeaT BO CTPaB 04 HEAOCTUT OA BpeMe (CTpaB 0f ,LajTHOT"), 3apaan KpajHMOT poK
3a 3aK/yyyBatbe Ha BECHWUKOT, @ HUBHUTE KOJSIErn Of efleH HEeAENHUK UK MECEYHUK
“MaaT LWaHca 3a aHanuTnyka obpaboTka Ha offenHW TeMU 1 NpoBepKa Ha dakTuTe
CBp3aHun co THe TeMu. W 06pa3oBHOTO HMBO HA MeAWMYMCKMOT paboTHUK, HerosaTa
paboTHa nosuumnja v paboTHWUTE YCNOBM BO KOU TOj paboTy, Kako 1 ycnosute BO
Ko paboTu TyXXeHWOT MeAnyM, MOXaT 1 Tpeba fa uMaat BiujaHue Bp3 06eMoT Ha
HWBHaTa rparaHcka oaroBopHocT. OTCYCTBOTO Ha CeH3auuoHanM3am Bo paboTtaTa Ha
MeauyMnUTE U Ha MeanyMckuTe paboTHULM, BO AOTOrallHaTa HUBHa nNpodecroHanHa
¥ [enoBHa npakTuka, Tpeba oBve nocnegHuBe Aa ru CTasu BO NOMNOBOSIHA Nonox6a
KaKo TYXEHW, NpW CYACKOTO AMMEH3VNOHMPatbe Ha H1BHaTa 06BpCKa 3a Haf0MeCTOK
Ha HemaTepujanHa wreta. AKO CeH3aLMOHanM3MOT Ce NojaByBa Kako npakTvka

u cTun Bo paboTtaTa Ha efeH MeanyM U HeroBute Meanmymcku paboTHuuM, co
ouurneseH NnpouTePCKM MOTUB, NPpK CYACKOTO AUMEH3MOHMPatbe Ha HUBHATa
OArOBOPHOCT 3a HAZOMECTOK Ha HeMaTepujanHa wreta Tpeba Aa ce MMa BO BUA
0BOj aKT 1 Toj Aa ce pednekTnpa BO AOCYAyBatbe Ha NOBUCOKW U3HOCK Ha UMe
HaZOMECTOK Ha LTeTa.

MpakTukaTta Ha EBpONCKMOT Cya 3a YOBEKOBW Npasa ynaTyBa Ha HEABOCMUC/IEH
3aKNy4OK AeKa M PyHKLUMjaTa Ha TYXUTENOT — OLUTETEHMOT MMaA CBOE BAMjaHUe
BP3 CYACKOTO AMMEH3MOHMPake Ha KpUBMYHaTa, a CoobpasHo Ha Toa U Ha
rparaHckaTta OAroBOPHOCT Ha 06BUHETUTE, OAHOCHO TyxeHuTe. LnpuHaTa Ha
cnobonata Ha MHGOpMMparbe 1 CTENEeHOT Ha OrpaHnYyBare Bapyupa BO 3aBUCHOCT
0f, Toa Koj e cybjexkT Ha uHdopMaumjaTa, WTO 3Ha4M, O4 TOa Ha KOro Ce OAHEeCyBa
nHdopmauumjaTa. Hajcnaba 3awTnta o4 nHdoOpMaLmm (Yntaj o4 KpUTMKa) yxusa
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ApXaBHaTa BacT, nocnaba 0TKOKY MOAUTAYAPOT, NOUTUYAPOT nocnaba 0TKONKY
APXaBHMOT CNyxBeHnK, 0BOj MOCNeAHNOB nocnaba 0TKONIKY €AHO NMpUBATHO NMLe
(06bnueH rparaHuH). MoeAHOCTaBHO peyeHo, ApXXaBHaTa BNacT e A0/xHa aa buae
HajTonepaHTHa, NOMTUYAPOT Aa Buae NOTONepPaHTEH O4 APXKABHUOT CYXOEHMK, a
APXKaBHMOT CNYX6eHNK NoBeKe 0TKOJKY NPUBATHOTO NnLE. MPeHECEHO Ha TEPEHOT
Ha rparaHcKoTo npaBo, oBa 61 3Hayeno Aeka Toj CybjeKT WTo Mopa Aa MMa MOBKUCOK
rnpar Ha TofepaHuMja, MMa NpaBo Ha noman no obemM HaaoOMecToK Ha LTeTa.’

O4 ofAfenHu CTpaHCKW NpaBHM TEOPETUYapyW 1 NpakTuyapu ce cyrepupa AOHECyBame
Ha perynaTtuBsa, Co Koja Ha [ApXaBHUTE OpraHu Ke UM ce 3abpaHu NoAHeCyBatbe
Tyx6u 3apaan nospefa Ha yrneaoT. lpu Toa ce yKaxyBa Ha efHa oapesnba oa
perynaTtvueaTa Ha boCcHa 1 XepuerosuHa, BO Koja Ce Benv AeKa Ha ,jaBeH opraH He
My € J03BOJIEHO Aa noaHece bapare 3a HAAOMECTOK Ha LUTETa 3apaan KneseTa“,

CO HamoMeHa JeKa 0BOj CTaB e coapxaH Bo 6pojHu npecyan Ha EBPONCKMOT cyA 3a
4oBeKOBW Npaea. Taka, Bo npecyaarta Kacrenc npotus LLnaHuja (Castells v. Spain),
04 1992 roawvHa, 0BOj cy4 yTBpAUN feKa ,A0MUHaHTHaTa nonoxba Ha Bnagata

6apa Taa Aa ce BO3APXKM 04 KPUBUYHO roHerbe, nocebHO Kora MMa Ha pacnonarake
APYru CpeAcTea Aa OArOBOPU Ha HeonmpaBAaHUTE Hamaan v KpUTUKK Ha CBOMTE
NPOTMBHULM BO MeanymuTe". M3peyHa npenopaka NpOTUB MOKPEHYBaHEe KPUBUYHM
nocTanku 3apagun Kneeeta U HaBpefa 0 CTPaHa Ha ApPXaBHMUTE OpraHu COAPXU
[Oeknapauujata Ha KomuteToT Ha MUHUCTpY Ha CoBeToT Ha EBpona 3a cnobosata

Ha nonMTuykaTta pacnpasa Bo Meanymute of 2004 rogunHa. MIcTo Taka, eaeH o4
3aK/lyyoumTe Ha KOHdepeHumnjaTa Ha npeTcTaBHuUMTe Ha OpraHu3auujaTa 3a
6e36enHOCT 1 copaboTka Bo EBpona 3a cnoboaata Ha MeaWyMUTE M OpraHu3aumjaTa
Penoptepu 6e3 rpannum og 2003 roanHa e ,Ha jaBHUTE M ApXKaBHUTE OpraHu a UM
Ce OHEeBO3MOXYBa NPaBOTO Ja NOKPEHyBaaT rparaHCK1 NapHULUM 3apaay 3aluTuTa Ha
yrnegor’.

DEOUHWPAE HA CTAHAAPAOT ,,AO/1KHO MPO®ECUOHAJTHO
BHUMAHME" U MPELUN3UPAILE HA YCJTOBUTE 3A UCK/TYHYBAKE HA
FPAFAHCKATA OFOBOPHOCT HA MEAVUYMUTE U HA MEQVUYMCKWUTE
PABOTHHMLMN

lpyna npaBH¥ TeopeTuyapu n npaktuyapu o LipHa lopa, Cpbuja n AHrnuja,
aHraxkmpaHa BO HEBMAAMHMOT NPOEKT nog Hacnos Mpeanor 3a pedopma Ha
OAroBOPHOCTA 3@ NoOBpeAa Ha YyecTa u yrneaoT Bo LipHa lopa, ro uMa npeanoxeHo
CNEeAHOBO 3aKOHCKO peLleHne 3a aeduHnparbe Ha CTaHAapAOT ,A0KHO
npodecnMoHanHo BHUMaHMe":

,HOBMHApOT 1 0ArOBOPHUOT YPEAHUK Ce AOMKHW, Npes 0b6jaByBameTO, BO pasyMHa
MepKa Aa ja npoBepaT BUCTUHWTOCTa M NOTNOMIHOCTA Ha Cekoja MHdopmauuja.

8 Ana Vukovi¢, Dusan Stojkovi¢, Tamara Durutovi¢, Veselin Radulovi¢, Peter Noorlander i mr Tea Gorjanc-Prelevic, Predlog
reforme odgovornosti za povredu Casti i ugleda u Crnoj Gori (Reforma zakona o kleveti i uvredi), izdavac Akcija za ljudska
prava, Podgorica, str. 88-90, http://www.hraction.org/wp-content/uploads/predlog_reforme-zakon_o_kleveti_i_uvredi.pdf
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Mpen o6jaByBareTO Ha MHPOPMaLMjaTa HOBUHAPOT U OATOBOPHMOT YPeAHUK MopaaT
pasyMHO Aa HacTojyBaaT Aa My AafaT npuavka Aa ce u3jacHu Ha OHOj Ha Koj ce
OAHecyBa MHdOpMaLMjaTa, ako Toa He ro CrpeyyBa HaBpeMeHOTO objaByBarbe Ha
MHdopmauujaTa.

HoBWHAPOT ¥ 0ATOBOPHMOT YPEAHWK Ce AO/MKHM TyruTe MH(OpMaLmMM Aa r'v npeHecat
1 0b6jaBaT BEPOAOCTOjHO ¥ MOTMOHO, @ AOKONKY MHDOPpMaLMjaTa € npeHeceHa og
ApYr MeanyMm, fa ro HaBedaT MeanyMoT 04 KOj MHdopMauujata e npeHeceHa.

CTeneHoT Ha A0/MKHO NpodeCcnoHanHoO BHUMaHME € Cpa3MEPEH Ha TeXMHATa Ha
MOXHaTa nocneauua oa objaBeHata MH@opmaumja.*

Tpeba aa ce noTeHuMpa Aeka Kora ce BO npallarbe npodpecnoHanHuTe
XYPHAMCTUYKM U MEAMYMCKU CTaHLApAM, 04 roseMa nomoLl mMoxar ga buaar,
nokpaj perynaTopHWTe, U CaMOperynaTopHUTE U KOPerynaTopHuTe akTu.0

WcTaTa rpyna TeopeTMUapu 1 npakTMyapu ro npeanara ClefHOBO Mpeumsnpatbe
Ha YCNIOBUTE 3a UCK/y4YyBatbe Ha rparaHckaTta 04roBOPHOCT Ha MeaMyMUTE W Ha
MEANYMCKUTE PaBOTHULN:

,OCHOBAYOT Ha MEANYMOT, OAFOBOPHMOT YPEAHNK U aBTOPOT Ha NporpaMckarta
COApXWNHa HE oAroBapaaT 3a WTETaTa ako nocrtanyBane Co A0/HKHO I'IpOCDECMOHaJ'IHO
BHUMaHKe, a nocebHo ako nporpamckaTa CoApXMHa CO Koja LTeTaTa € HanpaseHa:

1. BO CyWTWHa € BUCTUHWUTa, @ HETOYHA CaMO BO HEBUTHWTE enemMeHTH;

2. ce 3aCHOBa Ha MHMOpPMaLK 3@ KOM aBTOPOT U YPEAHMKOT UMane 0CHOBaHa
npuYMHa Aa BepyBaaT AeKa Ce NOTMOoNHU U BUCTUHUTK, @ NOCTOENa onpasaaHa
NpUYMHa jaBHOCTa fa buAe 3ano3HaTa Co HUB;

3. NpeTcTaByBa BEPHO MpeHeCyBatbe Ha pacnpasa Of CeAHWLA Ha Teno Ha
3aKOHOAABHA, M3BPLUHA AW CyACKa BNACT, TENO Ha eAMHULA Ha JloKasHaTa
camoynpasa Wau jaBeH COBUp UK € NPeHeCceHo 0f akTUTE Ha ApXaBHUTE
OpraHu, jaBHUTE YCTaHOBM 1 APYrK MPaBHM LA Ha KOW UM CE [OBEPEHU jaBHU
OBNaCTyBakba, @ HUBHATA CMUC/A He € MPOMEHETA NpeKy HOBMHApCKa 06paboTka;

4. e 04 jaBeH MHTEepecC 1 e NpeHeceHa Kako uutaT o4 Apyr meanym unu e objaeseHa
BO paMKWUTE Ha aBTOPU3NPAHO UHTEPB]Y;
5. MOTekHyBa 0 NPUBATHUOT XMBOT, € BUCTUHUTA MW MOTMONHA, @ 04 OKOSTHOCTUTE

Ha CNyyajoT Npou3neryea Aeka aBTopoT, MocTanyBajkv Bo fobpa Bepba,
3aK/ly4n OTU OLUTETEHMOT CE COracyBa co 06jaByBaHETO;

6. NOTeKHyBa 04 NMPMUBATHMOT XMBOT WK NPETCTaBYBa SIMYEH 3amnuc, KOj MOXen Aa
ce 06jaBu 6e3 COrnacHoCT Ha NMLETO Ha KOe Ce OAHeCYBa;

7. MWCnerbe Ha aBTOpOT 3a Yne objaByBare MOCTOEN ONpaBAaH MHTepec Ha
jaBHOCTa Aa buae 3ano3HaTta co Hero 1 ako e AafeHo Bo aobpa sepba.

Mpu yTBpAYyBarbETO Ha OArOBOPHOCTA HAa OCHOBAYOT Ha MEAMYMOT, OArOBOPHUOT
YPEAHUK N aBTOPOT Ha NporpaMmcKkaTta COApPXWHa, CyaoTt Ke r'v 3emMe npeasuna cute

% Bugn ro LMTMPaHOTO Aeno Bo dycHoTa 8, cTp. 72-75.
10 Kogekcor Ha HOBMHapuTe Ha MakegoHuja, Ha cajtoT: htpp://znm.org.mk
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OKOJIHOCTW Ha Cy4ajoT, a nocebHO HauMHOT, hopMaTa U BPEMETO Ha U3HECYBatbe,
O[LHOCHO eMUTyBake Ha MporpamMckaTa COAPXWHa, BEPOjaTHOCTa 04 HaCTaHyBake Ha
WwTeTa M BO C/lyYaj mporpamckaTta CoapXxuHa Aa He e objaBeHa, NpUYMHUTE 3@ UTHO
objaByBatbe. !

Bo rnaBaTta XII oa 3akoHOT 3a paanoandysHaTta AejHOCT € HOpMUPAHO NPaBOTO

Ha 04roBOp W Ucnpaska, 6e3 M3peyHo nsjacHyBarbe Ha 3aKOHO4ABELOT Aanu
0CTBapyBarETO Ha 0Ba MPaBo Of CTPaHa Ha NMLETO LITO € NOro4eHo co
06jaByBarbeTo Ha efHa HeTOYHa UM HEMOTNONHA MHGOPMaLIMja U KOPEKTHUOT OAHOC
Ha MeAMyMOT KOH peanu3aumjaTa Ha OBa NpaBo, 3Ha4aT eKCKyanuparbe, OAHOCHO
ybnaxyBatbe Ha KpMBMYHATA M HaMayBakbe Ha rparaHckaTa OAroBOPHOCT Ha
MEeANYMOT U Ha MeanyMcKUTe paboTHULK.!2 Pa3nnyHm ce yCTaBHUTE U 3aKOHCKUTE
pelleHunja BO OAAENHM 3eMju BO MOries Ha osa npaeo.!?

OBa npallare, Kako 1 oCTaHaTUTE npallaka o4 AOMEHOT Ha pPeryvMpareTo 1
AVMMEH3VOHMPAtbETO Ha rparaHckaTa 04roBOPHOCT Ha MEAMYMUTE U Ha MeANYMCKUTE
paboTHMUK, CTOjaT KaKo 3aKOHOAABEH (perynaTopeH) U NpakTMYapcKu Npean3Buk
BO NEpMOAOT WTO CneayBa, Co, BO CKaf CO €BPOMNCKUTE TPEHAOBU Ha TOj NnaH,
pa3bupnMBO 1 C& MOroseMo YYeCTBO Ha caMoperyiauujata u Koperynauujara.

OcraHaTta 6ubnuorpadwmja:

Freedom of expression in Europe - Case law concerning Article 10 of the European Convention
on Human Rights - Human rights files No. 18 (revised), Council of Europe publishing,
Strasbourg, 2002

"By ro LMTMpaHOoTO Aeno Bo dycHota 8 u 9, cTp. 79-82.

123310H 32 paavoandysHa aejHoct (CnyxbeH BecHuk Ha Peny6nvka Makegonuja 6p. 100/2005, 19/2007, 103/2008,
152/2008, 6/2010, 145/2010, 97/2011 n 13/2012).

3By ro LMTMpaHoTo Aeno Bo dycHota 8, 9 n 10, cTp. 19-20.

ABSTRACT

The paper focuses on the regulation and framing of civic responsibility of the media
and media workers in compliance with Article 10 of the European Convention

on Human Rights and the practice of the European Court of Human Rights in
Strasbourg. In addition to decisions made by this Court which are of interest for the
given subject matter, the paper also quotes cases from the domain of legislation
from a number of European countries, including the Republic of Macedonia and
other countries from the region of South East Europe, as well as expert opinions
and suggestions concerning future legislation in this domain. The author also puts
forward his personal views on certain relevant issues.
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Etem A3upwm e pefoBeH npodecop no rpyna npeameTy o4 obnacra Ha coumo-
MOAWNTUYKKUTE HayKn Ha QakynTeToT 3a jaBHa aAMUHWUCTPaLMja U NOAUTUYKK HayKu
npu YHUBEP3UTETOT Ha JyromnctoyHa EBpona Bo TeToBo. Toj € aBTOp Ha CeAyM KHUMU
oA obnacta, Kako M KOaBTOP Ha HEKOMKY KHUMM objaBeHn kako Bo MakeoHuja

Taka 1 HazBop. Toj MMa 3eMEHO YYEeCTBO Ha HEKOJIKY CBETCKM KOHTPeCH Kako v Ha
LEeceTHa MeryHapoAHM Hay4yHW kKoHbepeHuuun. Toj uMa objaBeHO AeceTuHa Tpyaa
Kako BO MakezoHMWja Taka ¥ HaABOP 04 Hea.

EnoHa baHo npeaasa Ha KaTeapaTta 3a jaBHO NpaBo M e CTYAEHTCKU feKaH

Ha YHuBep3uTeToT MapuH bapnetv Bo TupaHa. Maructpupana o obnacra Ha
MeryHapoAHO jaBHO NpaBo Ha PycKMOT ApxaBeH YHUBEp3WUTET BO MOCKBa, a
AvnaoMupana npaeo Ha ApxaBHWOT lMpaBeH dakynTeT ,0Buanyc’ Bo KoHcTaHTa. Co
paboTHO MCKYCTBO Ce CTeKHana BO PasfMYHK ApXaBHW yCTaHOBM BO AnbaHuja, a uma
W MeryHapoAHO paboTHO MCKYCTBO CO Koe ce 3406una Bo MockBa. O6jaBuna Hekonky
CTPYYHM HanWCK NoBp3aHM CO TeMaTa Ha YOBEKOBUTE MpaBa 1 MeryHapoAHW OfHOCU
Ha bankaHot 1 WctoyHa Espona.

Cno6opaH BennuaHcky, pogeH Bo 1950 roanHa, e AMNAOMUMpaH NpaBHUK

CO MONOXeH NpaBocyfeH ucnut. MpaBHUTE CTYAUKU v 3aBpLUMA Ha MpaBHUOT
takynTeT BO Ckonje. PaboTen kako NpunpaBHUK, CTPyYeH COPaboTHMK W cyaunja
B0o OnwTuHCKKMOT M OCHOBHMOT cyz Bo lMpunen. Cera e pakoBoauTen Ha CekTopoT
3a CnpeyyBakbe Ha NMpaTepuja 1 3alTuTa Ha aBTOPCKUTE W CPOAHMTE npasa npu
CoBeToT 3a pagnoandysmuja Ha Penybnuka MakenoHuja.

BukTop [loHeBCKM e aunaoMmpaH npaBHUK Ha YHuBep3auTeToT ,CB. Kupun un
MeTtoauj“, Ckonje. Cneumjanusmpan MNP 1 MaCoBHM KOMYHUKaLMK Ha [p>XaBHWOT
yHuBep3uTeT Bo ApusoHa. CBojaTa Kapuepa ja 3anoyHan BO eNeKTPOHCKUTE
Meanymn. Bo nepuopot og 2001 fo 2009 roanHa paboTen Kako BOAUTEN W YPeLHUK
BO Tenesusnckute kaHanu Kavan 5 v Cuten. Og 2010 go 2012 roguHa e iupektop
3a KOPMNOpPaTUBHU W BHATPELUHN KOMYHUKALUWK 1 YneH Ha BopaoT Ha AMpeKTopu Ha
TenekoMyHMKaumckaTa komnaHuja OHE. Bo MOMEHTOT ja n3BpLIyBa GyHKUMjaTa
M3BPLUEH AMPEKTOP Ha MeanyMcKaTa rpynauunja ,Meaua MpuHT MakeaoHuja“. Bo
TEKOT Ha CBOjaTa Kapuepa € akTWBEH Ha MOMETO Ha OMLTECTBEHATa OArOBOPHOCT
3a WwTto Bo 2010 1 2011 Kako AMPEKTOP Ha OAAENOT 3@ OLHOCK CO jaBHOCT ja
pobun HarpajaTta 3a pakoOBOAHO NMLe, KOe AaBa CTpaTeLlKy NOTTUK BO pa3BojoT Ha
olwTecTBeHaTa OAroBOPHOCT BO MakefoHwMja Ha n360poT opraHusmpaH og LieHTapot
3a MHCTUTYUMOHaneH pa3eoj (LMPA).

Foue [pTKOBCKM, 1U3gaBay, Ny6ANLMCT, KONYMHUCT. PaboTen Kako OMUCHUK 3a
HeKorall HajrofieMuTe jyrocrioBeHCKM MeanmyMu. 3a BpeEME Ha 0CaMOCTOjyBarbeTo
Ha MakegoHuja 6un gonucHuk og Hoyjopk 3a MPTB v Apyrv MakeAoHCKU MeanyMU.
Bo 1994 roauHa Bo Ckonje, Kako akTUBEH Ha MoneTo Ha cnobojaTta Ha nevyaror,
3aefHo €O rpyna cnoboaoyMHM MHTeNeKTyanum ja etabnvmpan KHurarta ,3aTBOpeHo
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onwTecTB0” (MHOOPMUPAHETO BO MOCTKOMYHMU3MOT). YeTupu roanHu nogouHa ja
o6jaBun asTobuorpadckata kHura ,CnoboseH HOBUMHAP®. YneH e Ha ypeaHULLTBOTO
Ha ,Monutuuka mucna“ oa 2003 rognHa.

Mune JaHakuecku, MUHUCTEp 3a TpaHCNopT 1 Bpcku of aeryct 2006. Bo nepnoaot
oA asryct 2005 roauHa ao aeryct 2006 rognHa paboten kako 'eHepaneH AMpeKTop
Ha JIM ,Bogosof 1 kaHanusaumja“ - Ckonje. MNpep Aa cTaHe AUPEKTOP, U3BECEH
nepvoa paboten B0 MMHMCTEPCTBOTO 3a GUHAHCKMK. [unaomMupan MeHaLMeHT BO
2001 Ha AmepukaHcku konetl Bo ConyH.

[-p AopwmaH JaHo npeaasa EBponcku cTyaumn Ha Kategpata 3a ynpasa

npegasa EBponcku cTyammn Ha KaTeapaTa 3a ynpasa, NofnTUKa U KOMyHUKaLWu
Ha YHuBep3uTeToT MapuH Bapnetn Bo TupaHa. [ocTyBan kako copaboTHUK Ha
WMHCTUTYTOT 3@ eBponcku uHTerpaumm Europa-Kolleg Hamburg u Ha MHCTUTYTOT 3a
BUcokM cTyammn Ha Collegium Budapest. Co 3Barbe JOKTOp Ha Hayku o4 obnacta
Ha MOIMTUYKK HayKu ce 3406Mn Ha YHMBEp3UTETOT BO MunaHo. [1-p JaHo objaBun
HEKO/IKY Hay4YHU peLeH3MpaHu Hanucu noBp3aHu co TemuTe o4 obnacTa Ha
[eMoKpaTu3aumjaTta Ha 3anaaeH bankaH v nHTerpaumute Bo EBponckaTa YHuja.

bekuM Kappuy e goueHT Ha MNpaBHMOT GakynTeT Ha [Jp)XaBHMOT YHUBEP3UTET BO
TeToBO. /IMa ABe MarucTpaTypu 1 LOKTOpaT 04 061acta Ha MeryHapogHOTO MpaBo u
4yoBeKoBWTE Npasa. Toj Npeaasa nNpeaMeTn o4 osue obnactu Ha MNpaBHUOT dakynTeT
1 y4ecTByBa BO UCTPaXyBauku NpPOEKTH, CEMUHApU, KOHMEPEHLMM 3a TEMU KOU Ce
AKTYeNlHW 1 KOW 3acnyxyBaaT nocebeH ocspT.

MakcumunmaH Kan, xveee Bo bepnvH 1 oa 2008 roanHa CTyavpa npaBHMU HayKK
CO aKLUEHT Ha NpaBoTO Ha MeanyMuTe Ha EBpona-YHuBep3uTeToT BuaapunHa BO
®pankdypT Ha Ogpa. CopaboTHUK € Ha TaMOLWHMOT CTYAUCKM U UCTPaXyBauku
0Afen 3a NpaBoTO Ha MeaMyMUTE U e uneH Ha paboTHaTa rpyna 3a yneH 10 oa
EKYM, nHnumpaHa oa YHMBEp3uTETOT BrnaapunHa Bo copaboTka co yHMBEP3UTETUTE
Bo ey, benrpaag n Coduja. Oa 2003 go 2007 6mn uneH Ha MNpeTceaaTencTsoTo Ha
MnaguHcknot neyat (Jugendpresse) Ha MepmaHuja. Bo 2007 n 2008 pakosogen co
npoekToT European Youth Media Days Bo EBponcknoT napnameHT Bo bpucen. Bo
TekoT Ha 2010 6un npakTukaHT Bo KaHuenapujata Ha aBCTPUCKMOT NpemMmep Bo
Buena u Bo LA®, repmaHcKa Tenesusunja o MajHu.

CpraH Kepum (1948) e foKTOp No MeryHapoAHM eKOHOMCKM OfIHOCU, AONITOrOAMLLIEH
npodecop Ha KaTeapaTa 3a MeryHapoaHa eKoHOMMja Ha MaKynTeToT 3a eKOHOMCKM
Hayku BO benrpaa u BU3UTUHI npodecop Ha YHUBEP3UTETUTE BO Xambypr,

CP l'epmaHuja 1 Bo Hbyjopk, CAL. ABTOp € Ha 11 KHWUIM W Ha NOBEKe 0f CTO

TpyAOBM 0A 06nacTa Ha eKOHOMMjaTa, MeryHapoaHWUTE OAHOCH, MOANUTUKATA W
MIaAVHCKUTE Npallakba. Bun MUHKUCTEP 38 eKOHOMCKM OLHOCK CO CTPAHCTBO BO
Bnagata Ha CP MakefoHuWja v NOMOLIHMK MUHUCTEP U nopTnapos Bo Cojy3HOTO
MUHUCTEPCTBO 3@ HaaBopewHu pabotn Ha COP Jyrocnasuja. Mo 0camoCTojyBarbeTO
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Ha Penybnvka MakenoHuja, B0 Bnagata Ha Penybnvnka MakegnoHwja ja u3spluysan
(yHKUMjaTa MuHuCTep 3a HagBopeLwHn pabotu. Bo ucknyuntenHo boratata
Aavnnomatcka kapuepa Toj 6un ambacazop Ha Penybnuka MakeaoHwja Bo CP
lepmanuja, JinxreHwTajH, Wseajuapuja n Bo OOH Bo Hbyjopk. Bo lMakToT 3a
cTabunHocT Ha JyronctouHa EBpona ja Bpwen dyHkumjata CneumjaneH npaTeHnk
Ha KoopauHaTopoT Ha MakToT, bogo Xombax. BpBOT Ha cBOjaTa MeryHapoaHa
kapvepa a-p Kepum ro nocturHan co dyHkumjata MNpetceaaten Ha 62-1o
3acepanue Ha leHepanHoTto cobpaHue Ha ObeanHeTuTe Hauum Bo Hbyjopk BO
nepwogort o4 18.09.2007 po 16.09.2008. Bo nepuogot og 2003 go 2012 rognHa
ja Bpwen dyHkumnjaTa ynpasuten Ha Meaua MpuHT MakegoHuja, ynenka Ha WAZ
- MeaMyMcKaTa rpynaumja u 6un unen Ha bopaot Ha WAZ - Ost Holding. Mo
npesemaneto Ha Meaua lMNpuHT MakefoHunja o4 cTpaHa Ha Opka XOAAMHT ja Bpwun
dyHKumnjaTta lMNpetcegaten Ha YnpasHWOT oabop.

XpuctuHa PyHueBa (1984) e acucteHT Ha MpaBHKOT dakynTeT ,JyCTuHMjaH

Mpeun“ Bo CKoMnje M LOKTOpaHA Ha yCTaBHO npaso - EBponcka yHuja. 3aBpllyBa
JOAMMNNOMCKM CTYAMM Ha NpaBHU Hayku. Maructpupa Ha obnacta EBponcku
MHCTUTYLMM M NOAUTWKM Ha TeMa ,3awTuta Ha dyHAaMEHTanHUTe npasa npea u

no JlincaboHcknoT AoroBop - KoHuenTyanHu pa3nuku’ Ha MpaBHUOT dakynTeT BO
Ckonje, YHuBep3utetoT Kapn ®paHueHc, ABCTpuja M YHMBEP3UTETOT Ha 3anagHa
Boxemuja, Yewka. Mma paboteHo Bo KabuHeTtoT Ha MpeTtceaatenot Ha CobpaHueto
Ha PM kako copaboTHWK 3a HaaBOpeLLHa NouTKKa, a Bo nepuopot o4 2008 fo 2011
ja Bpww dyHKumMjaTa npaTeHnk Bo CobpaHneTo Ha PM.

KpuctuHa CtaHyw avniaomupana noanTUYKi Hayku n paboTy Kako UCTpaxyBay
npu Kategpata 3a coumonoruja Ha YHuBep3nuTeToT Babes-Bolyai, Cluj-Napoca Bo
PomaHuja. MicTo Taka, noBpeMeHo npeaasa U Ha YHuBep3uTeToT Lucian Blaga Bo
Cunbuy, PomaHnuja. [loktopupana og obnacra Ha nonntnyka dunosoduja (2011,
YHuBep3uTeT Babes-Bolyai, Cluj-Napoca). HejsuHoTO none Ha MHTEpec BKyyyBa
cnopefbeHo NpoyyyBakbe Ha NOKanHWTe BNacTV M NONMTUKATA, aKTUBHOCTUTE

Ha NOSIMTUKATA M rParaHCKMOT CEKTOP M MOIMTUYKOTO BNIUjAHWE Ha MeanyMuTe.
HejanH HajHOB Tpya e HacnoBeH Libertatea de expresie, mass media si politica in
Romania postcomnista [Cno6ogaTta Ha roBopoT, MEAUYMUTE U NOUTUKATA BO MOCT-
KoMyHucTMYkata Pomanuja], wto Tpeba aa nanese og nevyat Bo 2012 r. Bo u3aaHue
Ha Cluj University Press. (cstanus[at]gmail.com) (cristinastanus.wordpress.com)

3opaH TpajueBckm e lNpeTceaaten Ha CoBeToT 3a pagmoandysuja. Toj e uneH Ha
CPA og asryct 2011 rognHa co MaHAAT OA LWeCT roanHu. focnoavH TpajueBcku e
MarumcTep Ha MalIMHCKKM HayKW 1 eHepreTcka edmKacHOCT 1 Marncrtep no eKOHOMCKM
Haykun. Bo MOMeHTOB e fokTopaHa Ha MpuBpesHa akagemuja, Hoen Cag, Cpbuja,

co TemMaTcku okyc: Jinbepanusaumja Ha Na3apoT Ha eNeKTPOHCKUTE KOMYHUKaLMK
1 MeHaLIMEHTOT Ha KoMnaHuuTe. Toj e nopaHeLleH AMpeKTop Ha AreHuujaTa 3a
€NeKTPOHCKM KOMYHMKaLMW U OANMYEH NO3HaBaYy Ha fierucnatnearta 3a Meauymu u
€NEeKTPOHCKM KOMYHMKaLMK.
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Meuat: BuHceHT rpaduka Ausaju: [ejaH KysmaHoBckn Opranusauuja: Janvena TpajkoBuk TexHuuka
noprotoBka: Menu [lamjaHoscku MpeBoa: Pajua Kowka, OrHeHa Hukyrbeka, Mapuja Muuescka - KokanaHoBa
Ja3suyHa pepakumja Ha aHrnucku: PajHa Kowwka

CTtaBoBUTe U3HECEHM BO CMUCaHUETO He ce cTaBoBM Ha PoHpaumjaTta ,,KoHpaa ApeHayep” u UHcTUTYTOT 3a
AeMokpartmja ,Societas Civilis”, TyKy ce nMuHKU rnepara Ha aBTopuTe. U3paBaunTe He ofroBapaar 3a rpeLku
HanpaBeHu Npv NpeBoAoT. CnucaHUeTo ce M3aBa 4 NaT rOAULLHO U UM Ce A0CTaBYBa Ha NONIUTUYKUTE
cy6jeKTu, ApXKaBHUTE UHCTUTYLIUM, YHUBEP3UTETUTE, CTPAHCKUTE NpeTcTaBHULWITBA Bo Penybnuka
MakepoHuja.
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