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SHARI’AH LAW AND THE ARMM

INTRODUCTION

In 1977, then President Marcos promulgated Presidential Decree 1083
or the Code of Muslim Personal L aws, which a so established the Shari‘ ah courts
within the Philippine Court system. The enactment of the Code was intended to
recognizethelegal system of the Muslimsin the Philippinesas part of thelaw of
the land, to make I lamic institutions more effective, to codify Muslim personal
laws and to provide for an administration and enforcement of Muslim personal
laws among Muslims. In the political front, the enactment of the Code was the
concrete response of the Philippine government to implement the provision of
the Tripoli Agreement that recognized theright of the Muslimsto establish their
Shari*ah Courts.

After more than two decades since its enactment, the Code of Muslim
Personal Laws, while unchanged, has not been fully implemented. The
establishment of the Autonomous Region in Muslim Mindanao (ARMM), which
was given the power by its Organic Act to establish Shariah Courts, provided the
opportunity not only to expand the jurisdiction of the Shari‘ ah Courtsbut also to
determinethedirection of the Shari‘ ahinthe Philippines. The ARMM Regional
Legidative Assembly isempowered in consultation with the Supreme Court and
consistent with the Constitution to formul ate a Shariah legal system including the
criminal cases, which shall be applicablein theregion, only to Muslimsor those
who profess the Islamic faith (Sec. 5, Art. 3, R.A. 9054). The Legidative
Assembly of the ARMM to date has not passed any legislation on the Shari*ah
Law or the Shari‘ah Courts.

The roundtabl e discussions on Shariah Law and the ARMM held in the
Islamic City of Marawi seeksto find ways by whichthe ARMM can promotethe
development of Shari‘ah Law in the Philippines. Thefollowing questionswere
addressed in the discussions. What isthe state of Shari‘ah Law inthe ARMM?
To what extent doesthe present system of Shari‘ ah Law addressestheroot causes
of the Bangsamoro rebellion? What steps must be taken to further devel op and
promote Shari‘ ah Law?What legidationsinthe ARMM may be enacted relative
to the Shari‘ah Law?



The problems of the
present system of
Shari‘ah Law are more
fundamental than issues
of implementation.

The Center for Autonomy and Governance expresses its gratitude to the
Shari‘ ah Center of the College of Law of the Mindanao State University headed by
Dean Basari Mapupuno for organizing the roundtable in Marawi City. Resource
persons during the discussionswere Atty. Michael O. Masturawho was part of the
Committee that drafted The Code of Muslim Personal Laws and Dr. Hamid A.
Barraof theKing Faisal Center of MSU. Konrad Adenauer- Stiftung has provided
thegrant for the holding of the roundtabl e discussions.

THE STATE OF SHARI'AH LAW IN THE PHILIPPINES

Inasurvey conducted by PilipinaResourcesLega Center, Inc. (PLRC) on
the Shari*ah Law in the Philippines, the following trends were noted: 1) With
respect to the Shari‘ ah Courts, the wide gap between the actual number of existing
courts against the number mandated by law; thefailureto appoint judges even for
the existing courts and the large number of undocketed cased or casesresolved by
settlement. 2) Lack in physical court infrastructure and support facilitiesand court
personnel. 3) Judges are working in various courts, wide gender disparity in the
appointment of judges and that decisions are based on Qur’an, Sunnah and the
Code of Muslim Persona Laws. 4) There is a low level of awareness on the
nature and function of Shari‘ah courts among the Muslim community 5) Local
government units do not appropriate budget for local Shari* ah courts.

But for Dr. Barra, the problems of the present system of Shari‘ah Law
aremorefundamental than issuesof implementation. He assertsthat the Code
of Muslim Personal Laws cannot be considered Shari‘ah Law if we go by the
classical definition of Shari‘ah. According to him, the Codeis more of ahuman
interpretation of the law (Figh) which is not eternal and not unchangeable while
the Shari‘ ahisthedivinelaw, Allah’'scommandmentsto man whichisunchangeable
and eternal. Since it is a Divine Law, the Shari‘ah cannot be subject to any
legislation. Aspart of Figh, the present Code of Muslim Persona Lawsismerely
a piece of legislation with some aspects of Shari‘ah but it is by no means the
Islamic Shari* ah.

Dr. Barralamentsthat Shariah termsare not used according to their original
meaning but are abused under the present system. He observesthat many Shariah
lawyers or counselors do not even know the Koran. There are also conflicting
provisions in the Constitution and national laws on one hand and the Code of
Muslim Personal Laws. Ideally in case of conflict between secular laws and the
Islamic Law, the latter should at all times prevail among Muslims. But under the
ARMM Organic Act for instance, in case of conflict between the Muslim Code
and thetribal Code, the national law shall apply. It further providesthat in case of
conflict between theMudiim Code or thetribal code on the one hand and the national
law on the other, the national law shall prevail (Sec. 22, Art, V1I1). Dr. Barrafinds
these provisions to be not in accord with the Code of Muslim Persona Laws,
which providethat in case of conflict between any provision of the Code and laws
of general application, the Code as a specia law shall prevail. (Art. 3, Title 11,
PD. 1083).

Dr. Barrafurther observesthat in the absence of aprovisioninthe Code of



Muslim Personal Laws that Shari‘ah judges and lawyers or counselors must be
Muslims, itisnow possiblethat non-Muslims may be admitted in the Shari* ah bar or
bench. Thisviolatesclassical Islamic Law that provides that The Shari‘ah must be
exclusively administered by Muslims.

CODE OF MUSLIM PERSONAL LAWS: A GOOD FIRST STEP

While he admits that the present Code of Muslim Personal Laws is by no
meansasubstitute for the K oran and the sourcesof Shari* ah, Atty. Michagl O. Mastura,
who was one of the drafters of the Code, saysthat the Code must be judged with due
consideration of the prevailing conditions when it was enacted. At the time it was
enacted as it istoday, the majority refused to understand the sentiments of Muslims
that amore comprehensive Code could not have been enacted. The when the Code of
Muslim Personal Laws was enacted, the Civil Code provisions affecting Muslims
were also about to expire that there was an urgent need for alegal system that will
recognize the personal laws of Muslims. Had the Code not been enacted, Muslim
marriages for instance, would not have been recognized. Thus, while the original
draft of the Code was more comprehensive and complete, the all-Muslim drafters
decided to scaleits scope down to Personal Lawsto insureits enactment and to avert
alooming legal crisiswhere Musliminstitutionswould ceased to berecognized. The
fact that the Code was enacted at all is already victory for the Muslims in the
Philippines. Considering that the country refused and continuesto refuseto understand
the Muslims, Atty. Masturaopinesthat the best way isto adhereto the philosophy of
gradualism where the enactment and implementation of Shari‘ah law may be done
incrementally.

If the Codeisafirst good step for the Mudlimsintheir quest to be governed by
the Islamic Law, what should then be the succeeding steps for the Code of Muslim
Personal Laws? Atty. Masturastrongly warnsagainst allowing the nationa legidature,
largely composed of peoplewho areignorant of the Shari‘ ah, amend the Code. Heis
alarmed at the growing interest of non-Muslimsto thingsthat areMudims. According
to him, the Bangsamoro is not merely a subject of research but must be involved in
charting its future. He urges hisfellow Muslims to assert their right and power over
thingsthat arerightfully theirsincluding the Shariah Law. Muslims must be actively
involved in charting the coursefor Shariah Law in the Philippinesto give meaning to
their right to self-determination.

THE ROLE OF THEARMM ON SHARI‘AH LAW

The ARMM, particularly its Regional Legislative Assembly, playsacrucial
roleinthe development and promotion of Shari‘ah Law in the Philippines. Under the
ARMM Organic Law, the Regiona Legidlative Assembly is empowered to pass
legidations covered by the Shari* ah which shall apply only toMuslims. Inlegidating
matters on the Shari‘ah, the RLA’s power is limited by pertinent constitutional
provisions, particularly by the prohibition against cruel and unusual punishment and
by pertinent national |egid ation that promotes human rightsand the universally accepted
legal principles and precepts (Sec. 3e, Art. 1V, R.A. 9054).

Muslims must be
actively involved in
charting the course for
Shariah Law in the
Philippines to give
meaning to their right
to self-determination.



The greatest tragedy is
when the ARMM and the
Muslims lose by default
by doing nothing to ad-
vance the devel opment
and promotion of
Shari‘ah in the country.

The participants of the roundtable acknowledge that the ARMM has not
donemuchintermsof devel oping and promoting the Shariah. Sinceitsestablishment
in 1989, the RLA has not enacted any singlelegidation onthe Shariah Law. Except
for the integration of 1slamic principles in the recently RLA-approved Forestry
Code, the RLA hasfailed to utilize their power to advance Shariah Law. Shariah
Judge Amiladin Alauyapointsto somelegal issues confronted by the RLA onthe
Shari‘ah. First, any legidation by the RLA isenforceable only withinthe ARMM.
Thismeansthat any regional |egislation on the Shari‘ah will be applicable only to
Muslimsinthe ARMM whilethe Code of Muslim Personal Lawswill continueto
govern Muslims outsidethe ARMM. Secondly, it isnot clear whether the RLA
can amend the Code of Muslim Personal Laws, anational law, since laws passed
by the RLA areonly local in application.

Judge Alauyaacknowledgesthat in order for the Shariah to be considered
part of the solution to the Bangsamoro rebellion, thereisaneed to codify all aspects
of the Shari‘ah Law including Islamic Criminal Law, Islamic Election and
Commercial Laws. But these legal issues impede the passage of aregiona law
that will expand the scope of the present Code.

Atty. Masturasaysthat the RLA doesnot need to amend the CodeonMusdlim
Personal Laws but instead pass aseparate legislation on Islamic Criminal Law as
away of testing the extent of itspowers. In doing so, the RLA may haveto hurdle
some legal issues such as the question on whether the Revised Pena Code is
suspended inthe ARMM when the Islamic Criminal Law operates. Thesearelegal
Issuesthat must be confronted in duetime. But thekey isfor the RLA to assertits
powers notwithstanding potential legal challenges. The limits of its powers are
legal questionsthat should be eventually be decided by the Supreme Court. Atty.
Masturaal so calls on the Office of the M ufti to taketheleadership rolein advancing
the cause of Shari‘ah Law. For instance, it can ask the Supreme Court to establish
Shari*ah Courtsin Manilaand Cebu for Muslimsoutsidethe ARMM. Thegreatest
tragedy iswhen the ARMM and the Muslims|ose by default by doing nothing to
advance the devel opment and promotion of Shari‘ ahin the country.

MORE ISSUESAND CONCERNS

Marawi City Prosecutor Elias Yusof laments the lack of trained Shari‘ah
judgesand lawyers. The45-day training for Shari‘ ah bar candidatesisnot
sufficient to adequately prepare them to be effective Shari* ah Counsellors.
Healso observesthat Muslims seem not interested in bringing their dispute
beforethe Shariah Courts. Judge Alauayaisof theview that the reason for
people’'s low regard for the Shariah Courts is because the Courts have
limited origina jurisdiction. The Shariah Courtswith expanded jurisdiction
and competent judges could be a siginificant factor in helping unclog the
dockets of theregular courts.

The adoption of Islamic lawsin commercia transactions can help boost
the moribund ARMM economy. Atty. Masturaseesthe need to introduce
the concepts of Islamic banking and the Zakkat as means to achieve
economic growth.

Prof. Salik Abdul observes that the Muslim grassroots communities are
not being educated in Shariah Law. Whilewe aready recognizethat Shariah
Judges and lawyers have limited training on the Shariah, ordinary Muslims
are in much worst condition in so far as knowledge of Idamic law is



concerned. Thereisthereforeaneed to bring down theinformation campaign
on the Shari* ah Law to the Muslim grassroots communities.

POLICY RECOMMENDATIONS

The RLA must seriously consider the passage of lawsthat will expand
the scope of the Shari‘ ah Law in the Philippinesthat may includeldlamic
criminal, election and commercial laws.

Steps must be taken to raise the qualifications for Shariah Judges
particularly thosefor the Ulamas.

The process of the nomination and appointment of Shari‘ ah Judges must
not be based on political or partisan considerations but on merit and
fitness.

Training for Shari‘ ah Judges and lawyers must beintensified even asa
Shari* ah Law education programsfor the Mudim grassrootscommunities
are aggressively pursued. Radio programs promoting and educating
people on the Shariah law must be encouraged and supported.

Strengthen existing Shari‘ ah Law Centersto conduct research and training
on Shari‘ah Law. The Shari‘ah Center in the College of Law of the
Mindanao State University may be supported and funded to perform
theseimportant functions.

CONCLUSION

The blossoming of Shari*ah Law in the Philippinesisin the hands of the
Muslimsin the country. Asrightly pointed out by Atty. Mastura, Muslims are not
merely subjectsof research by non-Mudims. All effortsthat would givethe Mudims
the opportunity to craft, develop and implement Shariah Law asthey seefit must be
strongly supported by Christiansand Muslimsalike.

The ARMM must take thelead in the devel opment and promotion of Shari‘ ah
Law. TheRLA, in particular, possesses the mandate to chart the course of Shari‘ah
Law inthePhilippines. Indoing so, however, careand prudence must be observed
toinsurethat theform and substance of any Shari‘ ah system must be responsiveto
the aspirations of the Bangsamoro.
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