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Introduction

“Development in the Contemporary Constitutional State” is a broad theme, though also focused within
the ambit of legal scholarship and practice. The focus involves the two most topical issues in contem-
porary South Africa: the need for development and the development of constitutionalism.

The conference of 2—-3 November 2000 addressed the theme in four sessions:

 The significance of constitutional values
 Urban and rural land planning and development
» Environmental law implications of mining

e The limitation of export risks

Added to this was the judicial perspective of Justice Deon van Zyl on the constitutional development of
the common law.

Participation was wide-ranging, both in geographical and in institutional terms. Academic participation
hailed from Japan, Scotland and a number of South African universities. Commercial inputs were made
from the mining and petro-chemical industries. Attendance included academics, students, legal practi-
tioners and the public sector.

The conference reflected four years of fruitful cooperation between the Konrad Adenauer Foundation
and Potchefstroom University’s Faculty of Law, in the presentation of colloquia and conferences under
the title Constitution and Law. The collaboration is highly valued by the Faculty. This publication is a
concrete manifestation of the work resulting from a joint effort founded in shared values.

Professor Francois Venter

Director, Research Focus Area:

Development in the South African Constitutional State

Potchefstroom University for Christian Higher Education (PU for CHE)




INTRODUCTION

On behalf of the Konrad Adenauer Foundation
(KAF), I would like to extend a very warm
welcome to you all.

This is the fourth time KAF has worked in
collaboration with Potchefstroom University
for Christian Higher Education’s (PU for
CHE’s) Faculty of Law to organise a confer-
ence on “Developments in the Contemporary
Constitutional State”. This conference forms
part of a series of seminars started in 1997
under the title Constitution and Law.

It has been our common objective since then
to introduce current constitutional issues to a
wider audience of constitutional lawyers, law
practitioners and law students not only, but reg-
ularly, in Potchefstroom.

During our previous one-day seminars, we
have usually highlighted diverse constitutional
issues, and I am pleased we shall now have the
luxury of two days of proceedings, which will
allow for more discussion and therefore more
academic exchange between participants.

1. BRIEF BACKGROUND

For those not yet familiar with KAF, allow me
to provide some of the reasoning behind the
Foundation’s involvement in South Africa in
general, and in this project in particular.

KAF is one of six political foundations oper-
ating from Germany at present. Since our last
meeting in 1999, another political foundation
has been created.

This new foundation is closely affiliated to
the ex communist party of democratic social-
ism in East Germany. The fact that this founda-
tion is sponsored by Germany’s democratic
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government may be considered an example of
the constitutional relaxation that has taken
place in Germany, when it comes to left wing
politics and its respective organisational con-
figuration.

Not so relaxed — and for good reason — is the
attitude towards right wing political parties in
Germany today, where an intense debate is rag-
ing whether the German Parliament should
engage the Federal Constitutional Court in dis-
allowing the political activities of the National
Democratic Party of Germany.

It might be worthwhile some time in the
future to assess the constitutional regulations of
party political activities in this country, if only
to get a clearer picture as to how South Africa
views, constitutionally, the activities of politi-
cal organisations, their role in protecting the
constitutional state and their methods of financ-
ing.

But coming back to KAF’s work abroad,
where we have been engaged now for more
than 35 years. Some 85 colleagues oversee
some 200 projects and programmes in more
than 100 countries. It therefore comes as no
surprise that international cooperation accounts
for approximately half KAF’s total budget of
approximately DM200 million.

As a result of the work undertaken by KAF,
especially in developing countries, we have
adopted the promotion of democracy and the
strengthening of the constitutional state as our
main objectives abroad. We have become con-
vinced that the creation and consolidation of a
constitutional framework is one of the essential
conditions on which any development process
depends.
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2. STRENGTHENING THE CONSTITUTIONAL STATE
The strengthening of institutions and structures
that guide the development of a constitutional
and legal order and that favour the consolida-
tion of the rule of law, as in the case of your
Faculty, has been gaining importance among
the Foundation's activities — especially since
transformation processes worldwide have been
offering greater opportunities for direct
involvement.

By helping to build a legal order that sup-
ports human rights, an independent judiciary
and the rights of minorities, KAF believes it
does not interfere with the internal affairs of a
country, but rather helps to implement univer-
sal values for the benefit of the citizen.

The implementation of the rule of law and
the development of the new democratic order
are therefore foremost objectives of our work in
South Africa, too. For these reasons we cooper-
ate not only with political parties and their
respective think-tanks but also with reputable
education and research institutions, as can be
seen from today’s event. Constitutional devel-
opment has always been a priority for us. For
this reason we try to inculcate and explain the
fundamentals of a liberal democracy from a
Christian Democratic viewpoint as well as to
enhance political competence among all citi-
zens of South Africa.

We utilise all the tools available to us to fur-
ther our objectives. These include international
and national seminars, such as this one; short-
term expertise; study tours to Germany;
research programmes and, where appropriate,
publications through our series of seminar
reports and occasional papers.

3. HUMAN DIGNITY

Looking at the conference programme, I was
pleased to notice that we will be concentrating
on, among others, the question of the signifi-
cance of constitutional values and on environ-
mental issues.

As far as the significance of constitutional
values is concerned, the German constitution
(Grundgesetz) makes in its preceding statement
(Prdamble) particular reference to human dig-
nity, which man possesses as a supreme, invio-
lable right. This can be seen as a result of the
fact that the German Constitution, like the
South African Constitution, was adopted in the
aftermath of a political order that showed little

respect for the inherent dignity of all persons.
All enumerated rights that follow the reference
to human dignity are therefore interpreted and
applied by the German Federal Constitutional
Court in the context of the foundational value
of dignity. Also, the decisions of the German
courts, in the view of the South African
Constitutional Court president, Justice
Chaskalson, are said to provide a prodigious
jurisprudence of dignity. One can therefore say
that the connection between human rights and
dignity is comparably strong in German law.

4. ENVIRONMENTAL ISSUES

Turning to environmental issues, the other
major topic at our seminar, it may come as no
surprise that KAF has — especially during the
past couple of years — been increasingly
inclined to promote environmental issues, par-
ticularly environmental protection laws, as well
as to support organisations dealing with this
issue. I trust we all believe that environmental
protection is a task shared by the state and all
its citizens.

Within the framework of international coop-
eration, KAF has defined environmental protec-
tion as a subject cutting across all sectors. We
believe, however, that it is not enough simply
to carry out a few isolated ecology projects.
Instead we should try to improve the frame-
work conditions for enhanced environmental
awareness in all areas of (business) manage-
ment.

When it comes to our activities in the field of
environmental protection and management
abroad, KAF generally uses two approaches to
address environmental issues.

One is to try and guide the framework condi-
tions of environmental policy through consulta-
tion, while the other is to implement concrete
projects in support of sustainable development.

To preserve the stability of the global eco-
system, parliaments must define limits to the
exploitation and pollution of the environment,
and defend those limits against the selfish inter-
ests of economic role players.

Next to regulatory instruments — which are
obviously necessary in certain areas and phases
and therefore form part of tomorrow’s proceed-
ings — market-related instruments are gaining in
importance as they often prove to be more effi-
cient than bans and controls.

However, as the price of environmental pol-
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lution is not fixed in the marketplace but
defined in a political process , it is the politi-
cians’ turn to act.

All KAF’s activities in the field of environ-
mental protection are designed to influence the
environmental policies of national governments
as well as to enhance society’s awareness of
environmental concerns.

All this, I believe, clearly shows the impor-
tance given by KAF to developments in South
Africa, and we are grateful to PU for CHE’s
Law Faculty for accepting our offer to continue
cooperating in the organisation of conferences
such as this, while at the same time tackling
issues of common concern.

CONCLUSION
South Africa has, only a few years ago, set out
on a most difficult path towards increased polit-

ical participation and economic emancipation.
This has led, and will for some time to come
lead, us all through difficult territory. By trans-
forming white minority rule to black majority
government, the foundations of a peaceful
democratic society have been laid.

Building and maintaining a strong and endur-
ing democracy on those foundations will, how-
ever, depend on a continuing commitment by
all segments of South Africa’s diverse popula-
tion to reconciliation and far-reaching econom-
ic and social transformation. The environment
should no doubt be a prominent area of sustain-
able transformation and development.

This conference is designed to stimulate
debate on particular aspects of the contempo-
rary constitutional state in South Africa. I can
only hope you find the proceedings enjoyable,
interesting and worthwhile.




1. MODERN CONSTITUTIONALISM AS AN
ALLEGEDLY VALUE-NEUTRAL SYSTEM

1.1 Notion of “constitutional values”

In this paper, I will address the question
regarding the significance of constitutional val-
ues. In order to fulfil this task, we have to
begin with the question, “What are constitu-
tional values?” Is the adjective “constitutional”
equivalent to the circumstance that the pouvoir
constituant or the congress establishing the
constitution happens to write those values into
the text of the constitutional document? Such
usage of the word “constitutional” presupposes
the idea that a written constitution may raise
any value to constitutional values, including,
for example, a religious virtue in favour of
some comprehensive confession. Or, are there
any limitations to what we properly call consti-
tutional values? For the latter, there follows the
question about how and on what definition of
the word “constitutional” we can limit the
scope of constitutional values.

In the 21st century, the century of human
rights as is anticipated by many, we cannot use
the concept of constitutional values to signify
arbitrary value judgment met by the drafter of
constitutional documents. It is no longer
allowed to legitimise the discriminatory and
inhuman treatment of people in the name of
constitutional values. There exists also a con-
sensus across the globe about the fairness of
the democratic process and the unfairness of
the deprivation of political rights. Therefore, if
we speak of constitutional values, we take for
granted a certain frame of reference as to what
belongs to these values. This is the very fact
resulting from the effort of many nations, dur-
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ing and after the Cold War, to establish a free
and democratic government, including the
effort of the Republic of South Africa to “heal
the division of the past”, as it reads in the pre-
amble of its final Constitution.

However, problems relating to constitutional
values and their legal significance are by no
means already solved by the existence of this
overwhelming consensus. In reality, the case is
quite the contrary. There is namely only a
vague framework of what can be legitimately
called “constitutional”. Every constituent con-
vention may stress these or those aspects
among existing values that can be recognised
as “constitutional”. Consequently, the design of
a political entity as a result of constitutional
choice differs a great deal from nation to
nation. Nor is it only the matter of giving a new
constitution. Constitutional provisions are
always interpreted according to the Zeitgeist,
the dominant idea of a time, so that the funda-
mental rights and requirements of democratic
process mean, even within a single constitu-
tion, something different from time to time. We
need, therefore, some frame of reference in
order to confine ourselves within the proper
interpretation of constitutional rights and prin-
ciples.

Without a system of constitutional values,
the constitutional praxis would run the risk of
favouring one particular value and right in a
biased manner and pervert them to something
totally opposite, into legitimation of injustice in
the name of constitutional law. Such would be
the case if the value of democracy justifies a
dictatorship grounded on one-way popular
election (as Hitler’s regime was defended to be
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democratic), or if the values of equality are
realised by state planning which guarantees
perfect equality of result, rejecting human free-
dom.

Professor Venter’s well-known effort' should
be understood in this context. In his thesis pre-
sented at this symposium three years ago, he
developed a hierarchical system of values,
which were enumerated in Section 1 of the
South African Constitution. This provision
demands the Republic of South Africa to be
founded on these values. In his hierarchy,
Professor Venter assigned the value of human
dignity to the very core and understood equality
and freedom as the supporting values, while
democracy and rule of law are the structural
values. This effort builds up a system of consti-
tutional values. As we can see from this effort,
values appropriately identified as “constitution-
al” construct a certain framework of a legiti-
mate form of government, but we should
always be careful not to deviate from the sys-
tem of fundamental constitutional values.
Setting up Auslegungsmaxime, general rules of
interpretation, constitutional values contribute
to proper understanding of constitutional provi-
sions.

1.2 Freedom, equality and democracy as
value-neutral criteria of fairness

The framework of constitutional values has
been, somewhat vaguely, established in the
consensus of most nations. In any case, the sys-
tem of constitutional values builds an oval with
two central points: the substantive value of
human rights and the procedural value of
democracy. Section 1 of the South African
Constitution is also devoted to the fulfillment
of this value system.

But, here we are faced with a question. Why
do the values of human dignity, freedom and
equality deserve more respect than other val-
ues? Are they, in their nature, superior to other
religious, ethical and cultural values? If so, to
what extent? The history of constitutional val-
ues in the 20th century has actually been a his-
tory of challenges against them. Challenges
from a totalitarian point of view and those
based on religious motivations have charac-
terised the debates on fundamental rights.

To answer these questions, it is not enough to
affirm the notion of human dignity, so impor-
tant it also is. Every religious doctrine has its
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own idea about human nature that can come
into conflict with the constitutional understand-
ing of human dignity. Similarly, there are val-
ues that are allegedly rooted in the culture of
each country. If the anthropological back-
ground of cultural values were considered to be
relevant in forming legal order, it would be
hard to establish the supremacy of constitution-
al values based only on the notion of human
dignity. Equality, freedom and democracy are
values also characterised by their origin in the
culture of European Christianity. Why should
the Christian cultural values prevail over other
culturally founded values?

One of the most convincing answers to this
question emphasises the value-neutral character
of freedom, equality and democracy. These val-
ues designate only some rules in reconciling
value conflicts among the people instead of
establishing a certain comprehensive doctrine
as an officially recognised belief. They leave
enough room for every individual to design
his/her own life according to his/her belief and
bind only communication in the public sphere
to some formal rules.

Of course, constitutional values are not fully
procedural, as John Hart Ely asserted in relation
to the heightened judicial review grounded on
some fundamental rights. He understood the
strict scrutiny applied by the United States (US)
Supreme Court to be a reinforcement of the
democratic process. Legislation curtailing, for
example, freedom of expression or the equality
rights of separate minority groups damages the
process of democratic decision making itself
and therefore deserves especially careful con-
trol by the courts. Although this opinion can
justify the scrutiny based on fundamental rights
without favouring certain values, it cannot be
applied to answering the question as to why
constitutional values require more attention
than other cultural, moral and metaphysical val-
ues. For, Ely’s thesis takes for granted the
validity and legitimacy of democratic process
and does not analyse the structural precondi-
tions of democratic governance.

Rather, constitutional values are substantive
in their nature. It does not mean that such val-
ues always construct a system that embraces
the entire scope of human life. For example,
freedom as a constitutional value does not nec-
essarily demand a lifestyle of autonomy and
independence. It also acknowledges a devotion
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to religious or cultural values and permits peo-
ple’s obedience to some absolute authority.
What the constitutional notion of freedom does
not allow is the state’s coercing people into
such independent forms of life.

Ronald Dworkin? expressed such a limitation
of state activity as neutrality on the question of
good life. According to his opinion, govern-
ment treating its citizens as equals must be as
independent as possible of any particular con-
ception of good life. Since every citizen of a
society differs in his/her conception, the gov-
ernment does not treat its citizens as equals if it
prefers one such conception to another. John
Rawls® developed this idea and introduced a
formula of the “neutrality of aim”. Government
cannot be neutral in the effect of its activity,
but, in his view, justice as fairness hopes to sat-
isfy the neutrality of aim in the sense that basic
institutions and public policies are not to be
designed to favour any particular comprehen-
sive doctrine.

In the contemporary world, the factual plural-
ity of moral and ideological conceptions among
people must take precedent to legal order. In
terms of this plurality, a government has only
two choices: either it fully relies on a certain
comprehensive doctrine and tries to maintain
ideological unity among its subjects, or it bets
on the potential ability of the people to live
autonomously and guarantees freedom and
equality. Attachment to constitutional values
leads to abandoning the first alternative, which
may result in some collectivistic regime.

If a constitutional state seeks to secure the
good order by guaranteeing freedom of con-
science, it would be disrupting to have its own
moral position underlying its activities. In order
to keep sound social order, it lies in the interest
of the state to consider seriously the condition
on which its citizens may exercise freedom of
conscience. Similarly, it would be impossible to
treat people from different cultural back-
grounds equally if the state represents as an
institution of one particular culture.

1.3 Individualistic view of constitutional
values

The notion of human dignity upholds, as we
have seen, the primary value of the constitu-
tional system. In contemporary society, this
notion may not be understood in relation to a
particular comprehensive doctrine. Instead of
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relying on such a perfectionistic argument, con-
stitutional values should defend themselves as
founding a value-neutral framework for recon-
ciling social antagonism. The central idea of
human dignity should then be sought in the
equal quality of every individual against
autonomous judgment. This assessment leads to
some theoretical conclusions. Interpreting con-
stitutional values from this fundamental view-
point amounts to an individualistic understand-
ing of freedom and equality.

The concept of freedom can cover a wide
range of human desire. However, not all of
them could be legitimately considered as con-
stitutional values. Particularly, the question of
whether and to what extent fundamental rights
include the so-called positive freedom must be
addressed for every constitutional system. To
illustrate this problem, let us consider a German
case of the crucifix in the classroom. In the
German theory, religious freedom also includes
positive freedom, the freedom of the Christian
majority to have their religion officially sup-
ported within the institution of public schools.
Of course, such governmental support of one
particular confession amounts to a clash with
the negative freedom of non-Christian minori-
ties. The German Federal Constitutional Court*
gave priority to this negative freedom. It con-
demned a statutory provision requiring schools
to hang a crucifix in their classrooms, on the
premises that such practice violates the right of
young citizens to develop their confession with-
out intentional influence by the government.
This decision met a passionate criticism resting
on the notion of positive freedom, but the court
was unable to give priority to the will of the
majority.

In countries where church and state are con-
stitutionally separated, such as the US, France
and Japan, it would be impossible for positive
freedom of the majority to wear the mask of
constitutional rights.’ The principle of this sep-
aration establishes, in the limited sphere of reli-
gion, the neutrality of the state. A state that
wishes to guarantee maximal religious freedom
should abandon its own confession and treat
each religion equally. Otherwise, governmental
actions based on an official religion could not
avoid exercising negative influences on the reli-
gious growth of its citizens.

Needless to say, governmental neutrality can-
not be understood to include neutrality in
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effect. The separation of church and state, even
if it is adopted in the constitution, applies only
in relation to institutionalised religions such as
the Christian church or Muslim organisations.
Outside this realm, neutrality disqualifies only
intentional identification with certain religious,
moral or ideological doctrines. To punish a
murder means, of course, to adopt a moral view
that murder constitutes an evil. This is only jus-
tified if the government is interested in prevent-
ing an actual harm to the life of its citizens. It
would be difficult to support such governmen-
tal actions seeking to maintain moral beliefs
among the people.

In the face of this fundamental neutrality, the
notion of constitutional freedom does not
include the positive will of the majority to
reflect their own confessions in the state institu-
tions. Such a desire demands something impos-
sible to the state, because it may not identify
itself with one particular confession even
though the confession is shared by a majority of
its members. The state can, and does, realise
the majority’s interests expressed through the
process of democracy, but only to the extent
that such interests can be put into rational ter-
minology. When the majority pursues goals
only explainable on the basis of a certain sys-
tem of ideological thought, they are beyond the
reach of the secular state.

Similarly, the notion of equality should be
defined as an individual right if the core idea of
human dignity could be sought in the equal
quality of every individual. To what kind of
group an individual happens to belong is a fully
irrelevant issue in law. The constitutional guar-
antee of equality requires every individual to
have an equal chance in self-determination.
This also ties in with the fundamental neutrality
of the state. The state should always try to be
colour-blind and sex-blind in allocating benefit
and burden among its citizens.

In the South African context, this thesis
would support — in spite of Professor Fagan’s
criticism® — the dignity-analysis of “unfair dis-
crimination” in the sense of Prinsloo judg-
ment.” Here, JJ. Ackermann, O’Regan and
Sachs interpret the “unfair discrimination” pro-
hibited in Section 8 (2) of the Interim Constitu-
tion (or Section 9 (3) of the final Constitution),
in reliance on J. Goldberg’s theory in Hugo
judgment® and also in reliance on Dworin’s
definition of dignity,’ as prohibiting a differen-
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tiating treatment of people which impairs their
fundamental dignity as human being.'® In
rejecting this position, Professor Fagan main-
tains that this dignity-analysis would amount to
be too strict, so strict that this provision would
be unable to play the expected central role in
South Africa. The Interpretation of the “unfair
discrimination”, however, cannot lose connec-
tion to the system of fundamental constitutional
values with human dignity at the center of the
system. This is also shown in the fact that
Professor Fagan himself introduces reference to
Dworkin’s definition of dignity in interpreting
the dignity clause in Section 10 of both Interim
and final constitutions and thus incorporates
this understanding of dignity in construing
Section 8 (2).

Furthermore, it makes no sense in the legal
order to speak of the parity of different racial,
ethnic or cultural groups. As a neutral state
treats each individual as an equal member of its
society, it cannot recognise groups as such. The
only exception to this principle would be the
statutes providing for the possibility of affirma-
tive action. But in this field as well, a group-
oriented approach is not appropriate.

Although we know that the problem of dis-
crimination applies only to certain groups, dis-
criminatory praxes are not unfair because they
treat each group partially. Actually, they violate
the fundamental right to equal respect, because
they disregard each individual’s worth accord-
ing to his/her ability and achievement and eval-
uate a person superficially based on his/her
group membership that has nothing to do with
individual performance. Remedial measures
should therefore counterbalance any stereo-
typed judgment.

The prevailing view on affirmative action
plans interprets them as measures to compen-
sate historical evil done to the discriminated
group. Reverse discrimination resulting from
such plans is, according to this view, tolerable
insofar as it curtails the ruling group’s benefit
that would not have been due to them but for
the discrimination in the past. This view only
tries to compensate past evil through creating
new evil. It cannot justify the special burden on
a particular individual who does not have per-
sonal responsibility for the past discrimination
and who usually comes from a discriminated
segment of the privileged group. The goal that
an affirmative action plan may properly pursue
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in the framework of constitutional values is to
counterbalance the contemporary influences of
discrimination toward a person from a tradi-
tionally discriminated group.

In such a way, the concepts of freedom and
equality understood individualistically serve as
elements of the value-neutral system for recon-
ciling racial, cultural or moral conflicts. In the
modern world, citizens develop their personal
identity on the bases of their different, or even
conflicting beliefs and cultural background. We
need a legal system that can make possible the
coexistence of individuals on this plurality of
opinion. Constitutional values deserve to be
called “constitutional” if and because they are
indispensable to the system guaranteeing
peaceful coexistence.

2. VALUE-NEUTRALITY AS A CULTURALLY
CONDITIONED VALUE?

2.1 Challenges from collectivistic notions
In establishing the theory about the neutrality
of aim in his book on “political liberalism”,
Rawls presupposes existence of overlapping
consensus among citizens and reasonable doc-
trines in a well-ordered society. We are, how-
ever, not always dealing with well-ordered
societies. In the contemporary world, most
countries represent only a weak consensus in
favour of constitutional values. They are
always challenged by many kinds of ideas.

The most direct challenge comes from differ-
ent forms of collectivism. Totalitarian regimes
in the past, such as Fascism in Europe in the
1930s, are the best examples. A totalitarian dic-
tatorship is not a historical fact. There are also
many countries today under military dictator-
ship, where citizens are often excluded from
political decision under a one-party system.

However, there are countries that are, at first
glance, democratic in their political structure
but are still under the influence of collectivism.
In such cases, totalitarian regimes are in some
sense democratic. Where the majority feels free
to exercise power on the minority without
being limited by legal order and without worry-
ing about accountability, their attitude toward
the minority tends to lose control. In several
countries, the moment of violence expresses
itself less directly but more indirectly through
the social mechanism.

One example of this social mechanism is a
particular idea of equality. There are societies
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where individual freedom is misunderstood as
an arbitrary request of self-willed individuals
out of egoism. If the ruling group is convinced
by such a view, the notions of rule of law and
equality are sometimes drawn into perversion.
Originally, the principle of rule of law intends
to subject governmental power to law to pre-
vent the arbitrary use of such power and thus to
protect the fundamental rights and interests of
citizens. In some Asian countries, such as
Japan, the concept of rule of law is sometimes
misconstrued. Where this principle is tradition-
ally misused in order to legitimise the ruling by
law, individual freedom has no place in the sys-
tem. Equality means, then, equality in obliga-
tion. Based on this understanding, the govern-
ment is prevented from allowing exceptions for
individuals who assert their rights of freedom,
even in order to guarantee equality.

One typical example of such a sophisticated
form of totalitarian regime can be observed in
Japan. In the early years of its democracy after
World War 11, it failed to divide the continuity
of social structures. People were still dependent
on the moral and economic instruction of the
imperial government. This dependence was
founded first in the era of this country’s mod-
ernisation in the late 19th century and strength-
ened before and during the war. Also under the
new democratic constitution of 1946, Japan
failed to establish a proper concept of freedom,
mainly because those constitutional theories put
too much emphasis on the realisation of social
rights and acknowledged a national unity of
interests that should be fostered by government
control.

In such a sophisticated collectivism, people
who express their awareness in the irrationality
of the dutiful structure run the risk of being
excluded from social life. It is, certainly, much
better than the direct application of violence by
the state. In Japan in the 1930s and 1940s,
social criticism often led to death by horrible
torture. In comparison, contemporary Japanese
do not have to worry about their life when, for
example, they express dissatisfaction toward
the governmental praxis by refusing to sing the
national anthem. What they have to worry
about is, maybe, their career in their company,
or their school records. The slightness of pun-
ishment makes the unfair praxis less notable,
but this still does not make it fair.

Such praxis is based on the notion that people
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do not always deserve equal respect. Some con-
duct is wrong, leaving no space for excuses;
people who engage in such conduct deserve no
respect, because they are unable to respect
common sense.

The distinction between right and wrong,
then, depends on the judgment of authority, and
this usually comprises persons in leading posi-
tions who are entitled to imperative over subor-
dinates. In the framework of such authoritarian
thought, the weaker the position of an individ-
ual, the stronger the power applied. Notwith-
standing the Japanese notion of equality in
obligation, an authoritarian society is by no
means a fair society.

In Japan, this authoritarian structure comes
from the continuity of power exercised by the
elite since the era of Fascism before World War
1I.

Some say that the existence of an imperial
system lies behind such authoritarian thought
and that the Japanese people cannot free them-
selves from it without abolishing this typical
example of feudalism. It may or may not be
true; collectivism in Japan is clearly the
remains of an outdated model. This does not
mean that it is easy to overcome collectivism,
partly because it represents a convenient system
for the majority of the society. The Japanese
government, however, can no longer avoid
respecting personal freedom today more than
ever. It cannot be held responsible for the eco-
nomic prosperity of every citizen any more,
because the process of globalisation affects
Japan much more than Japanese bureaucracy
can somehow control. In this stage, the
Japanese government cannot but respect the
free choice of every individual.!!

Such a development is probably not limited
to Japan. The background to the Japanese sys-
tem are the cultural influences of Confucianis-
tic ethics and the Buddhist religion, which sup-
ported the moral duty to obey one’s superior.
Some Asian nations have, at least partly, the
same cultural background. Now we can see in
several Asian countries concentration of power
for the sake of economic development, which is
the result of their cultural background, if
applied to their economic conditions. But this
common form of Asian dictatorship shares the
fate with its model of Japanese bureaucracy, as
is already shown most typically in development
in Indonesia.
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2.2 Communitarian view of individual
freedom

The antagonism between individualism and
collectivism is rooted in a metaphysical con-
flict: is the human being properly understood to
be the master or only a dependent member of a
social group? Individualism tends to adopt the
first view, demanding rationality to be the
inherent ability of every individual. This view
is criticised by many forms of communitarian
thought. The latter maintains that personality
does not precede membership in a society, but
is only an outcome of the person’s development
in his/her society. Such a theory acknowledges
no culturally neutral values.

This fundamental idea first leads to a republi-
can understanding of personal freedom.
Republicanism tends to define persons to be
members of a nation; their personalities are
determined by the national culture, expressed
most clearly in its language; the nation-state is
a process of integrating such cultural unity.'?
From these fundamental ideas, republicanism
explains why a nation-state guarantees the free-
dom of every individual. Freedom does not
intend to enlarge individual arbitrariness;
rather, its aim lies in the intention to let every
member of the nation contribute in his/her way
to the nation. Since individual members have
different abilities, it is efficient for the national
body to leave many ways open to contribute to
the national society. However, a limitation of
freedom is inherent to this interpretation. Since
it looks like nonsense to make personal arbi-
trariness possible, freedom may only be guar-
anteed in relation to conducts that benefit the
nation, evaluated according to the cultural mea-
sure of respecting society.

If there were a nation-state in the right sense
of the term, i.e. a closed society of people shar-
ing a fundamental belief and rule, it might be
possible to understand personal freedom in
favour of this republican view. Nevertheless,
there is no such closed society in the world
today. Every country has a population with
multicultural backgrounds. There are always
people with different beliefs and ideologies.
Within such a plurality, the significance of con-
stitutional values lies not in maximising the
contribution to national culture at the expense
of the rights and interests of minorities, but in
making peaceful coexistence possible.

The republican view takes national unity for
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granted. Such a theoretical prerequisite is at
best criticised by multiculturalism and femi-
nism. It is interesting, however, to note that
these beliefs share the same metaphysical
understanding of human nature with republi-
canism. Feminism asserts the cultural differ-
ence between men and women and criticises
the traditional social order as that of masculine
culture. Similarly, multiculturalism seeks to
overcome the dominance of one particular —
Western — culture over others. In doing so, it
explains the personality of human beings as an
outcome of cultural identity. The difference
between multiculturalism and feminism on the
one hand and republicanism on the other, lies
only in the answer to the question of what kind
of group serves as a frame of reference in find-
ing the determining factor for personal identity.

For that reason, the same question applies
also to multiculturalism and feminism. Is there
any closed group of one particular culture? Not
all women share a single culture; every woman
is determined under the influence of various
cultural elements, such as her nation, her gen-
der, her sex, her local community, her school,
her classmates, her standing, her family, and
what she finds personally suitable to her.
Similarly, there is no closed culture of one
racial or ethnic group. It is an established fact
that the range of personal differences is much
larger than that of cultural difference.

Given this fact, it is not appropriate to accept
these communitarian views of human nature in
establishing the fair order of a political society.
If an individual is considered to be a member of
a certain cultural group, he/she is compelled to
be a fighting member of his/her group. But, in
reality, he/she is always a member of several
groups at the same time. It seems fatally impos-
sible for a pluralistic view of political fairness,
which looks for good order in a well-balanced
allocation of power among relevant groups, to
take all forms of culture into consideration.
Cultural balance is something that cannot be
realised, and it would be nonsense to pursue
such a balance. As we have seen in relation to
the group-oriented understanding of equality
rights, only every individual counts.

3. A COSMOPOLITAN VIEW OF FREEDOM AND
THE RIGHT TO PEACE

The metaphysical question about the correct
way to understand human nature cannot be
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answered here. Certainly, the individualistic
concept of freedom and equality prefers to
some extent an individualistic position in the
metaphysical discussion. But this combination
is not necessary.

In seeking a fair constitutional order, we have
to consider why constitutional values are need-
ed. As I have already repeated several times, it
is because we have to find a way for the peace-
ful coexistence of conflicting, even antagonistic
comprehensive doctrines and cultures. There is
therefore no point in rejecting the fact of con-
fessional plurality and trying to return to a
world of cultural unity. Instead, we must be
aware of the fact that every individual forms
his/her identity under the influence of cultural,
religious and moral plurality.

This does not deny the worth of evaluating
human conduct according to its contribution to
a greater entity. Now that we have rejected the
closed society of single culture as a reference
for this measurement, we can only look at the
global community of human beings as a proper
source of all values.'® It is the only way to
avoid antagonism among the cultures and
establish peaceful coexistence, without always
regarding individuals as soldiers of cultural
groups struggling for dominance.

When the Japanese Constitution established
in 1946 declared the right of the people to live
peacefully and put it in a concrete form of con-
stitutional disarmament, it had the cosmopoli-
tan concept of fundamental rights in mind. War
is the most severe violation of human rights,
demanding a citizen’s life for the sake of some
allegedly overriding national interest. From the
victim’s point of view, it makes no sense to jus-
tify war in the name of overriding benefits. It
was at least necessary, then, for national inter-
est to reject the status of the last and highest
source of values.

The pacifist clause in Article 9 of the
Japanese Constitution has not been realised yet
in alliance between Japan and the US, and it is
now challenged by the movement of constitu-
tional revision. Revisionists argue that Japan
needs to be armed with highly-developed
weapons in order to contribute to the mainte-
nance of world peace. Even in pursuing this
goal I think we also have to be aware of the sig-
nificance of the constitutional prohibition for
the state to be armed.

Certainly, only physical power makes the
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maintenance of good order possible. Also, it
goes without saying that every state should pro-
tect the safety of social life for its citizens. It is,
however, highly questionable whether modern
states can properly solve the problems alone.
We need, rather, a global organisation indepen-
dent of national interest, an organisation in
which not every state, but every individual
across the globe, is represented.

At the end of the 20th century, we have
reached a stage where we have to establish con-
stitutional values at a global level. Those values
with the same components should now be
respected nationally and supra-nationally.

Individual rights such as freedom and equality
as well as the procedural principle of democra-
cy should always be central to political judg-
ments. This is because we can only guarantee
peaceful coexistence on the basis of those con-
stitutional values.

We have had to observe that those constitu-
tional values are not respected as they ought to
be worldwide. Though there are still a log of
difficulties, in part somewhat difficulties of a
totally different kind, I hope we can continue to
collaborate in further establishing constitutional
values in our states and also at the supra-nation-
al level.
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Vulues, Values, Values or Mere

Words, Words, Words? Values
in the 1996 Constitution

Dawid van Wyk

INTRODUCTION
The essential thesis of this paper is: in every-
thing except values, the 1996 Constitution im-
proved on its forerunner, the 1993 Constitution.
Why do I say this, given the obvious comfort
with which the open community of constitu-
tional interpreters (to borrow from Lourens du
Plessis') have slipped into the values mode? It
will take a while, but I shall get to the point.

1. WORDS AND VALUES

We sometimes describe our activities, attitudes
and feelings in words which sound right, but
are not — or, if caution is called for, words
which are somewhat oftbeat. “Investor” is an
example. Day after day every newspaper, every
radio station and every television channel tells
us about the fortunes and misfortunes of
“investors” on the world’s markets. After a
while, when a pattern emerges — wrapped in
phrases like “jittery, “nervous”, “anxious” —
one starts wondering whether the “investors”
are in fact “investing” or whether they are
“speculating”. The line between the two has
become blurred.? A diffusion of meaning
occurs: investment is investment and/or specu-
lation; speculation can be investment and/or
speculation; investment and/or speculation can
be investment; and speculation and/or invest-
ment can be speculation. Or perhaps specula-
tion remains speculation because we judge it to
be of a lesser class — we feel better thinking of
the billions of “investors’” funds in the hands
of “investment” managers as investments,
despite the fact that much of that money is
often moved in mind-blowing volumes and
equally rapidly from one speculative good deal
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to the other. In other words, we elevate specu-
lation to investment, for whatever number of
reasons — or for no reason at all.

Do we have a similar situation with “val-
ues”? Having read some of the vast body of lit-
erature that has sprung up around our Consti-
tution over the past six years, I get the impres-
sion that the word “values” in both the 1993
and the 1996 constitutions is accepted as
understood. The main mission is to discover
the values.> However, there is arguably a sig-
nificant, if unintended, difference between the
approach to values in the two constitutions.
This difference is obscured by at least three
factors that I can think of: first, the smooth and
seamless transition from the “Interim” to the
“final” Constitution; secondly, the fact that
since their first interpretations our courts have
understood the Constitution as a single docu-
ment, not as “the Bill of Rights” and “the
rest”;* thirdly, when South Africa eventually
joined the democratic world, its constitutional
rolemodels were so comfortable with values
that we glided into their slipstream.’ More
about this later.

The 1993 Constitution explicitly introduced
the idea of values via a single subsection,
namely section 35(1),° read with section
35(3),’ without attempting to indicate what
such values could be. This led to a creative set
of suggestions from the academic world and,
since its inception in 1995, energetic attempts
on the part of the Constitutional Court to put
flesh on the bone.® Even before the 1993
Constitution came into force, Henk Botha’ and
Gerhard Erasmus'® provided us with a list of
possible constitutional values. Professor
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Botha'! (as he now is) identified the following
as “values and principles” in the 1993 Constitu-
tion: national unity, limited government; liberty
and equality; pluralism. Professor Erasmus'>
described the same Constitution as “basic-val-
ues-oriented”. To him the Constitutional
Principles in schedule 4 of the 1993 Constitu-
tion reflected values; he went on to single out
democracy, constitutionalism, the rule of law,
freedom, equality, an open society, the protec-
tion of fundamental rights, the separation of
powers, the independence of the judiciary and
the freedom of information. Like Botha, he
reminds us that these “values” must always be
seen against the backdrop of our past. Under-
lying his exposition is the assumption that “the
courts will be required to give concrete mean-
ing to constitutional values in the context of
specific disputes”.!® This the Constitutional
Court has done with vigour, if not always with
sufficient rigour (according to Professor
Cockrell'%).

The interesting, if not strange, thing about
values in the Interim Constitution remains the
fact that section 35(1) with its limited literal
scope — the role of values in interpreting the
Bill of Rights, not the rest of the Constitution'>
— has not stood in the way of a broader search
for and application of “constitutional” values.
On the contrary, one gets the impression from
the literature that section 35(1) was simply
understood to have a two-fold role: first, to
guide the courts in interpreting the Constitution
(including the Bill of Rights — and not the other
way round);'® second, to incorporate values
associated with a democratic order into the
Constitution (and the Bill of Rights).

Compared to its predecessor and judging by
the number of times the word appears in it, the
1996 Constitution surged ahead with “val-
ues”.!” In doing so, it converted the narrow for-
mal base on which values rested in the 1993
Constitution — a single subsection directing the
courts in their understanding of the Bill of
Rights — to the plinth course of the whole con-
stitutional structure. With it came the risk of
turning “investment” into “speculation”.

This must not be bad, even if it means that
one has to be ever mindful of the fact that with
“values” under the 1996 Constitution, idea
must prevail over original meaning. Phrased
differently: we should not be arrested in our
search for “values” by the meaning given to the

20

word by the 1996 Constitution. By its indefinite
wording the “Interim” Constitution has allowed
us — as the collective of constitution makers,
interpreters, applicators, writers, commentators,
onlookers — to spread the meaning of “values”
over a conceptual landscape marked by differ-
ence in emphasis, assumption, tradition, experi-
ence and understanding. Looking at some of the
values proposed for the 1993 Constitution, it is
clear to me that we have stretched “value” and
“values” to points where they flow into other
words and meanings, where they no longer fit
the profile of the dictionary.'® (Which does not
mean that the dictionary holds the final sway
over meaning, but it remains an obvious and
convenient starting point.) The Interim Consti-
tution was open to such a consequence, and the
safeguard against an abuse of values (if it is
possible!) would have been in a debate about
the meaning of “values”. Strange enough, that
never took place in our legal literature. Nor did
anybody ever seriously challenge someone
else’s identification of something as a “consti-
tutional value”.

In my view the 1996 Constitution has to a
mild extent solidified the perversion of the con-
cept “values”.!” Let me begin my explanation
with the assistance of the oft-quoted and lofty
section 1 of the Constitution, which reads as
follows:

“The Republic of South Africa is one, sov-
ereign, democratic state founded on the fol-
lowing values:
(a) Human dignity, the achievement of
equality and the advancement of human
rights and freedoms.
(b) Non-racialism and non-sexism.
(c) Supremacy of the constitution and the
rule of law.
(d) Universal adult suffrage, a national
common voters’ roll, regular elections
and a multiparty system of democratic
government, to ensure accountability,
responsiveness and openness.”
“Human dignity”, “equality”, “human rights
and freedoms” and “universal adult suffrage”
could be “values”. Their quality as such should
not be influenced by the fact that there are also
clear rights to “human dignity”,*° “equality”,’
the enjoyment of “freedoms™?? and “universal
adult suffrage”.?* “Non-racialism” and “non-
sexism” sound like typical values; but in my
understanding, “supremacy of the constitution”
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is first and foremost an unequivocal constitu-
tional norm, if not a fact;24 and the “rule of
law” is a collection of principles, norms and
values (sic!) with soft edges. In other words,
the rule of law embodies or represents values, it
is not a “value” (or can it be both?). Taking the
point a step further: it requires some straining
to fathom the threesome of a “national common
voters’ roll, regular elections and a multiparty
system of democratic government” as “values”
— unless the key lies in reading them together
with “to ensure accountability, responsiveness
and openness”. But it becomes awkward, even
if only grammatically. Moreover, “accountabil-
ity”, “responsiveness” and “openness” look
more like the values than the other three.

So, I am toying with two questions. The one
is: what does section 1 mean by “values”? On
the arguably wrong assumption that there is a
difference, or that it matters, the other question
is: is “equality” the value,” or “the achieve-
ment of equality”, or both — plus any further
combination of words with “equality” as part of
them? Is “universal adult suffrage” the value, or
that which it is intended to help assure, or both?
To me, “the achievement of equality” and “the
advancement of human rights and freedoms”
postulate process rather than “values™ 2

Perhaps one should accept that a certain
looseness of expression is not inappropriate in
values language: a most recent and authorita-
tive example comes from the third Bram
Fischer lecture?’ delivered by Mr Justice Arthur
Chaskalson, President of the Constitutional
Court, on 18 May 2000. The title of the lecture
is “Human dignity as a foundational value of
our constitutional order”. In this form it follows
the words of section 1 of the Constitution.
However, in declaring his intended focus, Mr
Justice Chaskalson expressed it in the following
words: “I will focus on the foundational value
of respect for human dignity, an attribute which
Bram Fischer displayed in every aspect of his
life.”?® Is “respect for human dignity” a value
or an attribute or both?

Section 7(1) adds further colour to the pic-
ture. “Human dignity”, “equality” and “free-
dom” are described as “democratic” values.?’
Which raises the question: is there human dig-
nity, equality and freedom which is not “demo-
cratic”. (In passing, I must mention that in the
preamble we, as the people of South Africa,
commit ourselves to the establishment of a
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society — note the unqualified breadth of the
term “society” — based on, among others, an
unspecified number of “democratic values”.)
Section 39(1)(a) — the successor to the wor-
thy section 35(1) of the 1993 Constitution —
gives the tale a further twist. It says:
“When interpreting the Bill of Rights, a
court, tribunal or forum . . . must promote
the values that underlie an open and democ-
ratic society based on human dignity, equal-
ity and freedom.”

Pressing the point a little in view of the pream-

ble and the use of “values” in section 1 and 7,

section 39(1)(a) may then read as follows:
“When interpreting the Bill of Rights, a
court, tribunal or forum . . . must promote
the democratic values that underlie an open
and democratic society based on the democ-
ratic values of human dignity, equality and
freedom.”

Technically correct, perhaps, but it does not

sound right, and we maintain the extant word-

ing as close enough to know what is meant.

Section 195 is the final provision of the
Constitution with a relevant reference to
values.>* It is headed “Basic values and princi-
ples governing public administration”. Sub-
section (1) introduces the subject by asserting
that public administration “must be governed
by the democratic values and principles
enshrined in the Constitution, including the fol-
lowing principles”. The opening statement is
followed by a list of nine “principles”.
Modelled on the example of section 1 of the
Constitution and with a slight shuffling of
words, a number of these principles could be
stated as “values”. And then one is tempted to
think aloud: are some of the “values” in section
1 perhaps “democratic” principles, rather than
“values”? Or, to push the point to some conclu-
sion: can every reference in the Constitution to
“values” safely be read to mean (a) “values” in
the typical sense and (b) ideas and principles
which are not strictly speaking values, but
which bolster democracy, an open society,
human dignity, freedom, equality, accountabili-
ty and so on?

Nothing material turns on this; and I am not
accusing the framers of the Constitution of slip-
shod drafting: it just appears to me that in the
1996 Constitution the word “values”, like
“investors”, has been opened to meanings
which are not really values. I find little consola-
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tion in Lourens du Plessis’s otherwise persua-
sive assertion that the “open community of con-
stitutional interpreters presupposes that lan-
guage allows for more than one (equally) valid
reading of the Constitution”.>! To me, a com-
mon voters’ roll will never be a constitutional
“value”, even when the Constitution proclaims
it to be. The 1996 Constitution, I suggest, has in
some little way devalued constitutional values.

2. THE REAL DIFFERENCE BETWEEN 1993

AND 1996

However, the 1996 Constitution has added a
dimension to values which can easily be over-
looked as a result of the factors suggested earli-
er. By the way in which “values” appear in it,
the current Constitution declares in so many
words that values are more than interpretive
aids. As with section 36 and its precursor, sec-
tion 33 of the Interim Constitution, it can of
course be argued that the “final” Constitution
merely confirmed understandings developed
under the Interim Constitution;>? as a result, it
is “values” business as usual under the “final”
Constitution. In my view, this would be an
impoverishing interpretation of the 1996
Constitution. The manner in which it espouses
value language makes it more than a legal doc-
ument. It becomes the primary official state-
ment of our aspirations as a nation, as “we, the
people of South Africa”. It is verily intended to
be the mirror of our nation’s soul.>* The
Constitution of 1996 addresses itself to every
organ of state, high and low, to every public
servant in every nook and cranny of our
bureaucracy, to every court of law, to every
institution of civil society, to every group and
every person in South Africa and demands: that
we establish a society based on democratic val-
ues (the preamble); that we accept the founda-
tional values of our democratic state (my reser-
vations about the Constitution’s articulations of
those values notwithstanding); that we respect
the fundamental rights of others (in different
shades and shapes according to sections 7 and
8, but still); that everyone entrusted with gov-
erning this country in whatever important or
menial capacity, does so in a value-conscious
way (section 195 and 196).

Somehow, this dimension is largely lost on
us. Extra-curial talk about constitutional values
is mostly “discourse” — an interesting, informa-
tive but highly intellectual interaction among a
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sizeable number of academics and intellectuals
of repute, from within and outside South
Africa. The Constitutional Court is part of the
encounter, with references to “values” in well
over half its annual judgments. The chapter 9
institutions — state institutions supporting con-
stitutional democracy — have a chequered
record.>* The same applies to the state adminis-
tration in general, despite a number of imagina-
tive initiatives.>®

Much of the intellectual debate is highly rele-
vant to society at large — but how do we bring it
to them? Perhaps it is being done through
workshops, seminars, information sessions and
formal programmes, however, too little of it is
seen.

Thus, despite the glimmers, the larger South
African “values” picture looks bleak. Mr
Justice Chaskalson alluded to this in his Bram
Fischer lecture. This part of his address made
headlines, but bears repeating:*°

“The Constitution offers a vision of the
future. A society in which there will be
social justice and respect for human rights,
a society in which the basic needs of all our
people will be met, in which we will live
together in harmony, showing respect and
concern for one another. We are capable or
realising this vision but in danger of not
doing so. We seem to have temporarily lost
our way. Too many of us are concerned
about what we can get from the new soci-
ety, too few with what is needed for the
realisation of the goals of the Constitution .
.. All of us have an obligation to make the
Constitution work, and it is in all of our
interests that this be done.”
When the National Assembly finds it necessary
to have a special debate on “restoring the moral
fibre of society”, and the Deputy President is
reported to have said that “moral degeneration
was one of the biggest challenges facing South
Africa, and at the core of many of society’s
ills”,>” we seem to have lost our way for the
moment. When newspapers have to carry dou-
ble page advertisements informing children and
adults about the scourge of child abuse;*® or
when a five-year-old dies at the hands of those
in whose care he was, with the police and wel-
fare authorities aware of his plight but not lift-
ing a finger,?” it is a far cry from any of the val-
ues premised by our Constitution. When, two
years after the report of the Truth and Recon-
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ciliation Commission had been handed to the
government, a conference has to be held to
ensure that the issue of reparations remains on
the agenda because, as Mr Dumisa Ntsebeza
reportedly said, “[t]he least we expect is
response from government — which has not
been forthcoming”,*’ it does not sound like a
society overflowing with social justice and
alive with “values”.

We need to become more creative and critical
in our attempts to realise the values of our
Constitution. As Lourens du Plessis recently
showed, “seemingly colourless constitutional
mechanisms can often do more to bring consti-
tutional values to life than a rhetorically hollow
invocation of sweet-sounding value state-
ments”.*! Admittedly, Du Plessis’s exercise fell
squarely within the four corners of “law”, but
the point remains valid. We need to keep think-
ing, talking, doing constitutional values with a
critical mind. As Professor André van der Walt
reminds us in one of his most recent intellectual
tours de force, one of the gravest dangers fac-
ing us is complacency about our constitutional
order.*? “In this case”; he writes, “the problem
is . . . that traditional notions and assumptions
will be smuggled in through a complacent,
uncritical, massaging of the new constitutional
order as a supposedly benign, innocuous source
of stable common-sense meaning.”** I would
add that an even greater danger lurks in not tak-
ing the Constitution seriously, in ignorance of
the Constitution, in turning a blind eye to it.
The ultimate danger, perhaps, sits in the possi-
bility that we, the lawyers, the men and women
with a more intimate knowledge of the meaning

of the Constitution and its values, and hence a
greater responsibility, will allow our delibera-
tions to become so exclusive to us that the other
“we, the people of South Africa” remain largely
marginalised in constitutional values talk.**

CONCLUSION

As a final observation: our Constitution is silent
about tolerance, and I mean tolerance of values
other than our own. From a methodological
point of view it might have been superfluous,
because the Constitution supposes values
already agreed upon by “we, the people of
South Africa”. In other words, we no longer
quarrel about the values embedded in the
Constitution. Six years of constitutional democ-
racy in South Africa must have shown that this
is an idealistic, even fallacious view. Many
things point in the opposite direction, namely
that what the Constitution supposes, still have
to be actually agreed upon by “us, the people of
South Africa”. Of course, this is being done by
and in the many institutions comprising the
South African constitutional and political
“enterprise”.*’

The success of the process is heavily depen-
dent on “value tolerance”. As two Swiss
authorities write in the latest edition of their
work on Swiss constitutional law (in para-
phrased form):*® A democratic system cannot
be functional without sufficient tolerance of
their respective values among its members.
Such tolerance is a precondition to the building
of agreement about fundamental issues. “We,
the people of South Africa” would do well to
remember this.
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Human Dignity — Our Supreme

Constitutional Value

Nazeem Goolam

“Everyone has inherent dignity and the
right to have their dignity respected and
protected.”’

INTRODUCTION
There can be little doubt that, as far as constitu-
tional interpretation and statutory interpretation
in general is concerned, South Africa is under-
going a transformation from a formal, posi-
tivistic vision of law to a substantive, natural
law vision of law.? And the most significant
singular factor in this transformation is the
existence of constitutional values. Of these val-
ues, the three most fundamental in any open
and democratic society are human dignity,
equality and freedom. Among this trinity of
values human dignity, it is submitted, finds
pride of place. In sections 1, 7, 36 and 39* of
South Africa’s final Constitution, human digni-
ty takes primary mention. Section 1 provides:
“The Republic of South Africa is one, sov-
ereign democratic state founded on the fol-
lowing values:
(a) Human dignity, the achievement of
equality and the advancement of human
rights and freedoms ...”
Elsewhere I have stated:
“It is not insignificant that the value of
human dignity does not appear either after
the values of equality and freedom or
between the value of equality and freedom.
On the contrary, it is highly significant that
human dignity appears before both equality
and freedom because essentially, human
rights law must serve the purpose of effec-
tively protecting the human dignity of the
members of any society.”
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But what does human dignity entail? As section
10 spells out it is a right, but is it not also a duty?
How should it be understood in a plural society
such as ours? What about the impact of modern
technology on human dignity? Is our under-
standing of the concept/value/idea of human
dignity not too European/Western? These are
some of the pertinent issues which, I believe,
need to be canvassed in attempting to under-
stand the concept/value/idea of human dignity.

1. WHAT DOES HUMAN DIGNITY ENTAIL?
First, then, what does human dignity entail?
Atrticle 1° of the 1949 German Constitution or
Basic Law (Grundgesetz) provides:
“(1) The dignity of man shall be inviolable.
To respect and protect it shall be the duty of
all state authority.
(2) The German people therefore acknowl-
edge inviolable and inalienable human
rights as the basis of every community, of
peace and of justice in the world.”
The original German equivalent of the first
sentence of Article 1 (1) reads: “Die Wiirde des
Menschen ist unantastbar.” The word Wiirde
may be translated as “worth” or “value.” In the
now well-known South African Constitutional
Court decision of S v Makwanyane,” Madam
Justice O’Regan expressed a similar view.
According to her:
“Recognising a right to dignity is an
acknowledgement of the intrinsic worth of
human beings: human beings are entitled to
be treated as worthy of respect and concern.
This right therefore is the foundation of
many of the other rights that are specifical-
ly entrenched in ... [the Bill of Rights].”®
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Referring to Kantian philosophical thought,
Jones writes that dignity is “above all price and
so admits of no equivalent”.” Commenting on
the significance of the concept of human digni-
ty in German constitutional jurisprudence,
Donald Kommers states:
“Germany’s emphasis on dignity is never-
theless important, and for three reasons:
First, the principle of human dignity makes
normative demands on the state; second, it
informs the scope and meaning of all the
rights and guarantees of the Basic Law; and
third, it is the source of the so-called objec-
tive value that the Federal Constitutional
Court has inferred from the Basic Law’s
principles and structures. In short, the
Constitutional Court envisions the Basic
Law as a unified structure of objective prin-
ciples and rights crowned by the master
value of human dignity.”!°
Elsewhere, commenting on the human dignity
clause as the centre of Germany’s scheme of
constitutions values, the learned author writes:
“In the view of the Federal Constitutional
Court, this clause expresses the highest
value of the Basic Law, informing the sub-
stance and spirit of the entire document.
While encompassing all guaranteed rights,
the concept of human dignity also includes
a morality of duty that may limit the exer-
cise of a fundamental right.”!!

2. HUMAN DIGNITY — RIGHT OR DUTY?
This leads to the second question, namely is
human dignity merely a right — as section 10
declares — or is it not also a duty/an obligation/
a responsibility? Indeed, a value — which
human dignity is — implies that people are duty-
bound to uphold it. Every human being has a
responsibility to treat every other human being
in a dignified and humane manner. Human dig-
nity is therefore a universal human duty, a uni-
versal human responsibility. In this regard, the
Universal Declaration of Human Responsibili-
ties is highly instructive. Its preamble com-
mences as follows:
“Whereas recognition of the inherent digni-
ty and of the equal and inalienable rights of
all members of the human family is the
foundation of freedom, justice and peace in
the world and implies obligations or respon-
sibilities.”!?
Articles 1 and 2 — which fall under the heading
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Fundamental Principles for Humanity — of the
Declaration reads:
“Article 1 Every person regardless of gen-
der, ethnic origin, social status, political
opinion, language, age, nationality or reli-
gion has a responsibility to treat all people
in a humane way.
Article 2 No person should lend support to
any form of inhumane behaviour, but all
people have a responsibility to strive for the
dignity and the self-esteem of all others.”!?
Indeed, non-Western philosophies — African,
Asian and indigenous traditions — lay great
emphasis on the obligations/responsibilities of
an individual as compared with his/her rights.
In this regard, it is apt to quote the words of one
of the most dignified human beings of the past
100 years, Mohandas Gandhi. The Mahatma
did not advocate individual rights in the
Western sense. Rather, he advocated “dharma,
an ethic of community, responsibility and loy-
alty.”!
He said :
“All rights to be deserved and preserved
come from duty well done. Thus the very
right to live accrues to us only when we do
the duty of citizenship of the world.”!
Dharma has been described or defined as:
“... that which is established or firm, stead-
fast decree, statute, ordinance, law; usage,
practice, customary observance or pre-
scribed conduct, duty, right. Justice (often
as a synonym of punishment); virtue,
morality, religion, religious merit, good
works, ... according to the nature of any-
thing, ... holding to the law, doing one’s
duty, ... nature, character, peculiar condition
or essential quality, property, mark, pecu-
liarity, ... sacrifice, ... associating with the
virtuous, ... devotion, ... a bow ...
It is this “ethic of community”, this communal
approach, this communitarianism which distin-
guishes the approach to human rights discourse
— and thus the concept of human dignity — in
African and non-Western societies from the lib-
eral, individual-centred Western tradition. It is
submitted that the Western emphasis on indi-
vidual rights and freedoms is often to the detri-
ment of the collective. In poetic form, the com-
munitarian critique of liberalism may be
couched thus:
“Communitarian ideas
Of ‘situated selves’ as such
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Ensure peace and co-existence
If theory is to be taken as a base.

The individual self is raised

By the communial commitments, values,
vice

He is not accidental or contingent

Since personhood pertains to ‘socialise’.

The reason for it is straight forward —
‘Endorsement of communial life’

Is a more fulfilling way tha[n] others,
Which every country ought to strive.

The time has passed, I hope, when people

Would only care for themselves,

South Africa today is more than just ‘some’

people,

Community is more than just some

‘selves™.!”
As Madam Justice Mokgoro so adequately
explained in the Makwanyane'® decision, the
spirit of ubuntu emphasises respect for human
dignity. Metaphorically speaking, it expresses
itself in umuntu ngumuntu ngabantu, describing
the significance of group solidarity on survival
issues so central to the survival of communities.
The point is that we in South Africa, in Africa,
should not — and cannot — rely solely on
Western/European jurisprudence in attempting
to understand the concept/value/idea of human
dignity.

3. HUMAN DIGNITY IN A PLURAL SOCIETY — THE
NOTION OF TOLERANCE

How, then, should human dignity be under-
stood in a plural society such as ours? Paul
Sieghart states that the hallmarks of a democra-
tic society are “pluralism, broadmindedness and
tolerance.”” If dignity is to be truly respected
and protected — as provided for in section 10 of
the South African Constitution — the notion of
tolerance, labelled by Unesco (United Nations
Educational, Scientific and Cultural Organi-
sation) as the endangered virtue demands
broader understanding. A brief examination of
Unesco’s 1995 Declaration on the Principles of
Tolerance® is appropriate. The document pre-
ceding the declaration, entitled 4 Global Quest
for Tolerance, declares that tolerance has
always been considered a moral virtue and that
it is also the foundation of democracy and
human rights. Tolerance is appreciation of
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diversity, the ability to live and let others live,
the ability to adhere to one’s convictions while
accepting that others adhere to theirs and the
ability to enjoy one’s rights and freedoms with-
out infringing on those of others. Intolerance in
multi-ethnic, multireligious or multicultural
societies leads to violations of human rights,
violence or armed conflict.

Article 1 of the Declaration is headed
“Meaning of Tolerance” and it is necessary, in
the context of this paper, to reproduce its first
two paragraphs, which state:

“I.1. Tolerance is respect, acceptance and
appreciation of the rich diversity of our
world’s cultures, our forms of expression
and ways of being human. It is fostered by
knowledge, openness, communication and
freedom of thought, conscience and belief.
Tolerance is harmony in difference. It is not
only a moral duty, it is also a political and
legal requirement. Tolerance, the virtue that
makes peace possible, contributes to the
replacement of the culture of war by a cul-
ture of peace.
1.2. Tolerance is not a concession, conde-
scension or indulgence. Tolerance is,
above all, an active attitude prompted by
recognition of the universal human rights
and fundamental freedoms of others. In no
circumstance can it be used to justify
infringements of these fundamental values.
Tolerance is to be exercised by individuals,
groups and states.”
Article 4, which is devoted to education, states
that education for tolerance should aim at coun-
tering influences that lead to fear and exclusion
of others, and should help young people to
develop capacities for independent judgment,
critical thinking and ethical reasoning.

4. HUMAN DIGNITY IN THE AGE OF
TECHNOLOGY

The value of human dignity will, of course,
impact not only on the other two values —
equality and freedom — in the trinity of funda-
mental democratic values but also on the man-
ner in which the rights in the Bill of Rights is
interpreted. One thinks of the right to life
(including the beginning and end of life), issues
relating to criminal justice, freedom of religion,
and from a global perspective, the right to asy-
lum. But, perhaps, the most pertinent question
in this regard is: what about the protection of
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human dignity in the age of technology? How
can human dignity be protected in the computer
age or when considering the dramatic potential
of modern gene technology, in vitro fertilisa-
tion or other technical and scientific develop-
ments? Weeramantry, Vice-President of the
International Court of Justice, has further
asked: “What are the technologies that erode
this high recognition of human dignity through
their impact upon the human body?”?!

Weeramantry is of the view that research on
the human body for therapeutic and preventive
purposes must always go ahead. He warns,
however, that as more knowledge is acquired,
new possibilities open up the use of that knowl-
edge for unethical purposes or for purposes the
ethical value of which is debatable.?? There-
fore, he says, “constant vigilance is required to
ensure that new advances in medical technolo-
gy are kept within ethical guidelines”. The
learned author lists a host of possible sources of
the denigration of human dignity by scientific
power. His comprehensive list of sources
includes, inter alia, foetal experimentation,
human experimentation, embryo transplanta-
tion, in vitro fertilisation, foetus farms, sperm
and ova banks, selective breeding, genetic
structuring of humans, sex preselection, organ
transplants, enzyme engineering, sale of human
tissue, euthanasia techniques, computerised
regimentation of society and data bank
infringements of privacy.

5. EXPLORING A PHILOSOPHY OF HUMAN
DIGNITY

Finally, a word on the origin of the idea/con-
cept/value of human dignity. The first draft of
Article 1 of the German Grundgesetz produced
by the Herrenchiemsee Conference stated that
“the dignity of man is founded upon eternal
rights with which every person is endowed by
nature”. The main parties to the conference

agreed that human dignity is anterior to the
state and thus transcendental. However, the
Western individual-centred human rights para-
digm views the individual as the ultimate mea-
sure of all things. There is thus no notion of the
human being subordinating him/herself to a
Transcendental Reality which, in fact, estab-
lishes the parameters for the exercise of one’s
rights. Seen in this light, is there not a need to
explore a philosophy of human dignity having
its roots in the moral, theological and spiritual
traditions of the world? In the words of a lead-
ing scholar, Chandra Muzaffar:>3
“[W]hether one articulates rights or upholds
responsibilities, shouldn’t they be guided by
universal moral and spiritual values which
would determine the sort of rights we pur-
sue and the type of responsibilities we fulfil.
Without a larger spiritual and moral frame-
work, which endows human endeavour with
meaning and purpose, with coherence and
unity, wouldn’t the emphasis on rights per
se lead to moral chaos®* ... What are human
rights if they are not related to more funda-
mental questions about the human being.
Who is the human being? Why is the human
being here? Where does the human being
go from here? How can one talk of the
rights of the human being without a more
profound understanding of the human being
him[her]self?"?
Muzaffar declares:
“The great challenge before us is to develop
this vision of human dignity culled from our
religious and spiritual philosophies into a
comprehensive charter of values and princi-
ples, responsibilities and rights, roles and
relationships acceptable to human beings
everywhere. To do this we should first dis-
tinguish what is universal and eternal within
our respective traditions from what is par-
ticularistic and contextual.”2®
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Utilising Constitutional Values in
Constitutional Comparison

Francois Venter

1. CONSTITUTIONAL COMPARISON'

We are living in an era in which constitutional
law has become a comparative science. This is
not true only for developing constitutional
states, but for the constitutional law of all con-
stitutional states. The reason for this is that the
history of modern constitutionalism has
reached a global fullness of development, from
which emanates a distinct set of commonali-
ties, principles, standards and values that have
gained currency in constitutional dialogue all
over the world. Perhaps the best proof of this
ripeness of constitutionalism is to be found in
the signs that new, postmodern thinking about
the state, the law and the sustainability of the
established tenets of constitutionalism is push-
ing at the gates of globally received constitu-
tional doctrine.

Despite this push for a postmodern replace-
ment of modernist constitutional thinking,
which is essentially the product of Euro-
American thinking over many centuries, the
contemporary constitutionalist inevitably con-
tinues to operate with this product. It entails
constitutionally enshrined values, entrenched
fundamental rights, judicial review, the separa-
tion of powers, democratic processes, etc.
Exactly because these and similar constitution-
al notions share a multinational history and
universal acceptance as standards for sound
constitutional structuring, the constitutional
lawyer cannot but be a comparatist.

For the comparatist, the first question must
be what the material one wishes to compare, is
to be compared with. This is often dealt with in
terms of the notion of the fertium comparatio-
nis.

I would suggest that comparison, especially
of legal institutions, rules, procedures and prin-
ciples, will seldom produce valid knowledge if
undertaken in abstracto. This does not mean
that abstract comparison, be it by way of find-
ing similarities or by listing contrasts and dif-
ferences, is impossible. In fact, such a proce-
dure will probably form part of every compara-
tive exercise. It is, however, to be doubted that
such an approach alone, unenriched by other
methods, would produce results of much scien-
tific value.

It is my contention that it becomes essential
to identify the measure, standard, concept or
basis against which legal comparison is to be
undertaken as soon as one goes beyond a
mechanical and superficial or abstract identifi-
cation of similarities and differences. In order
to be able to undertake a comprehensive com-
parison of complex material, it is necessary to
delineate one’s comparative framework, i.e. the
tertium comparationis that is to be employed.

However, the nature of a specific compara-
tive enterprise and of the material being com-
pared must influence methodological decision
making. The comparability of material may be
determined by the proximity of the legal prob-
lems, mechanisms and solutions in the com-
pared systems, or by the complete diversity, the
analysis of which could be considered to be
useful precisely because of its “otherness”.

Much in the process of legal comparison
depends on the purpose for which it is under-
taken. The purposes of one’s comparative work
can vary widely. There can be no doubt that the
primary purpose of any exercise in legal com-
parison should be the creation of new knowl-
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edge or understanding of the law.* This basic
purpose is, however, not sufficient to determine
the appropriate method and approach to a spe-
cific comparative project. Many other more
specific purposes might be pursued.

The more profound the purpose of compari-
son becomes, the more paradigmatic will the
tertium comparationis be; the more emphasis is
put on the production of new and verified
scientific knowledge, the more important does
the sensible comparability of the material
become. But the degree and nature of compara-
bility will most likely be co-determined by the
nature of the chosen comparative standard or
framework, i.e. the tertium comparationis.

There is no consistency of method to be
observed in the practice of legal comparison —
no less so in the field of constitutional law. Nor
are there defensible grounds for the elevation of
comparative law to the level of an autonomous
legal discipline. One must simply accept that
jurists have a need for comparative forays into
foreign territory: some for very limited purpos-
es of gathering information, and others for the
generation of more fundamental knowledge.
There can, it is therefore submitted, be no such
thing as a universal, monolithic science or dis-
cipline of comparative law, be it in the field of
private or of public law. On the other hand,
juridical comparison done unscientifically will
not yield the fruits of useful knowledge.

It is possible to distinguish various layers of
legal comparison, some yielding superficial
knowledge, and others varying degrees of rich-
ness of scientific insight. None of these is to be
rejected, since it is unavoidable that the top lay-
ers must be penetrated and dealt with in order
to reach the deeper, richer layers of compara-
tive knowledge.

It is useful for constitutional comparison to
distinguish between constitutional law and the
law of the constitution. The former could indi-
cate the broad discipline of law which concerns
itself with the principles, mechanisms and rules
applicable to the establishment, functioning and
government of a state. Seen thus, the term
“constitutional law” refers to all the relevant
positive rules of law, but also to the concomi-
tant doctrinal matters. The law of the constitu-
tion, on the other hand, could be used to indi-
cate a subset of constitutional law, namely the
actual provisions of a written constitution.

For the constitutional comparatist, it is
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unavoidable to deal with the law of the consti-
tution of the systems being studied. At first
blush, this is not a difficult exercise, because it
involves a simple juxtaposition of actual provi-
sions dealing with similar subject-matter.
However, constitutional texts require interpre-
tation, and constitutional interpretation tends to
be system-specific: the comparatist can easily
misjudge the actual meaning of a foreign text if
such a text is not interpreted in the relevant
national hermeneutic context. It can thus be
said that superficial textual comparison will
very frequently represent the first layer of com-
parison, almost inevitably followed by a search
for authoritative native interpretation. Such a
search will in many cases lead one into a
labyrinth of contextual, historical, judicial and
academic analyses, penetrating to a deeper
comparative layer. The comparatist’s equip-
ment to deal with these complexities will deter-
mine the degree of the effectiveness and depth
of the comparison.

Constitutional law is very seldom revolution-
ary in the sense of completely replacing a pre-
vious system without leaving any traces of the
replaced constitutional law. This is usually true
also in cases of dramatic remodelling of sys-
tems or even where fundamental constitutional
doctrines are replaced.’ It is also typical of ren-
ovated constitutional systems that they are
influenced by foreign systems.

It is therefore not surprising that history plays
such an important role in the study of any con-
stitutional system. Nor is it strange to note that
the study of the history of any element of the
law of the constitution or of the constitutional
law of a state enhances one’s insight into the
current state of the law. Moreover, conceptual
commonalities between different systems can
frequently be discovered and understood only
against the background of history. Constitution-
al history is therefore a most valuable instru-
ment for the comparatist working on a foreign
system.

The deepest layer of understanding of a con-
stitutional system takes the form of the philo-
sophical precepts determining the principles
and doctrines prevailing in that system. Owing
to the multifaceted and abstract nature of the
philosophical underpinnings of a constitutional
system, they are often unknown or disregarded
even by native lawyers. It is also very difficult,
or even impossible, to achieve accuracy or con-




Venter

clusiveness in this regard, since philosophy,
doctrine and principle can be highly subjective,
speculative and contentious. Nevertheless,
comparison of constitutional principles and
doctrines holds the promise of a sound under-
standing of similarities and contrasts in the con-
stitutional law of different states.

The purpose of an exercise in constitutional
comparison is a very important consideration.
Aimless comparison tends to result in meaning-
less and inconclusive juxtaposition. In order to
produce valuable results, it should be clear
what the stimulus for the comparative exercise
is, what the nature of the framework within
which the comparison will take place is, and
also what the enterprise’s purpose or goal is.

Comparability not only involves horizontal
considerations of the nature of the subject-mat-
ter, but is also determined by the balancing of
vertical penetration. This must be understood
against the background of the foregoing exposi-
tion of the “layers of comparison”: one cannot
expect to achieve valuable results (or viable
constitutional development) when, for example,
the naked constitutional text of one system is
compared with the philosophical precepts of
another. Were this not the case, there would
have been no reason why new constitutions
might not be written by means of a trans-
national process of “cut-and-paste”. That this
has actually happened in various instances, is
demonstrated by the failures and successes of
the “reception” in places of foreign constitu-
tional systems.®

2. VALUES IN CONSTITUTIONS

The lawyer dealing with a constitutional docu-
ment which serves as the foundational norm of
the legal system concerned, is often confronted
with broad formulations and imprecise
notions.” This may inspire unwarranted reac-
tions, such as the rejection of the law of the
constitution as “real” or “black letter” law, or it
may seem like a justification of the idea that the
constitution means what the judges wish it to
mean. Such reactions are, however, not justifi-
able. Law, after all, is not merely composed of
a closed set of clear-cut rules. Were that the
case, lawyers and courts might have been
replaced by computers. The law in general is in
fact replete with unspecific notions such as jus-
tice, reasonableness, public interest, boni
mores, and many others. It should therefore not

be disturbing to find that values are often foun-
dational to the operation and application of
constitutional law.
However, what do we mean by “a constitu-
tional value?® In the current context the term
“value” certainly does not carry any connota-
tion of material worth. As an abstract concept,
it indicates a standard or a measure of good. A
constitutional value may therefore be deemed
to set requirements for the appropriate or
desired interpretation, application and opera-
tionalisation of the constitution and everything
dependent thereupon. If something were not to
conform to the standards of a particular value,
it would mean that the standards of a lower, dif-
ferent, conflicting or extra-constitutional mea-
sure is being applied, which would therefore
lead to unconstitutional results. Constitutional
values may therefore be said to be distinguish-
able but related to principles in the sense that
the principles of the constitution would be
founded in and give expression to the values.
For example, the principle that the law must be
applied fairly and equitably, is founded in and
gives expression to the values of justice and
equality.
To employ constitutional values in the
process of constitutional comparison therefore
requires quite a penetrating consideration of the
foundations of the systems being compared.
Where the systems have, either in express con-
stitutional terms or in terms of established doc-
trine, given expression to specific values, it is
necessary for the comparatist to ascertain what
the actual influence of those values are in the
constitutional reality concerned. Where this is
possible, a value chosen for comparison might
be used profitably as a tertium comparationis.
Sundry examples of the expression of values
in constitutions and international instruments
help to demonstrate what we are dealing with:
The preamble of the Constitution of the
United States (US) of 1789 reads as follows:
“ We the People of the United States, in
Order to form a more perfect Union, estab-
lish Justice, insure domestic Tranquillity,
provide for the common defence, promote
the general Welfare, and secure the
Blessings of Liberty to ourselves and our
Posterity, do ordain and establish this
Constitution for the United States of
America.”

Popular sovereignty, justice, peace, public wel-
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fare and liberty may be considered to be some
of the founding constitutional values of the US
expressed in the preamble. The preamble is,
however, not the only source of values, as will
appear from the discussion below.
The preamble of the Hungarian Constitution
of 1949 (as amended) reads:
“In order to facilitate a peaceful political
transition to a constitutional state, establish
a multiparty system, parliamentary democ-
racy and a social market economy ...”
Thus the constitutional state (Rechtsstaat),
multiparty democracy and an economic system
described as “a social market economy” were
laid down as constitutional principles.
Article 1 of the Constitution of Greece of
1975 provides:
“(1) Greece is a Parliamentary Democracy
with a President as Head of State. (2)
Popular sovereignty is the foundation on
which the form of government rests.”
Here, parliamentary democracy and popular
sovereignty are entrenched as constitutional
principles.
The preamble of the Moroccan Constitution
of 1996 reads:
“An Islamic and fully sovereign state whose
official language is Arabic, the Kingdom of
Morocco constitutes a part of the Great
Arab Maghreb. As an African state, it has,
among its objectives, the realisation of
African unity. Aware of the need of incor-
porating its work within the frame of the
international organisations of which it has
become an active and dynamic member, the
Kingdom of Morocco fully adheres to the
principles, rights and obligations arising
from the charters of such organisations, as it
reaffirms its determination to abide by the
universally recognised human rights.
Likewise, it reaffirms its determination to
continue its steady endeavours towards the
safeguard of peace and security in the
world.”
Article 1 provides: “Morocco shall have a
democratic, social and constitutional
Monarchy”, and article 2: “Sovereignty shall be
that of the People who shall exercise it directly,
by means of referendum, or indirectly, through
the constitutional institutions”. The constitu-
tional values enunciated here are Arabic
Islamism, the promotion of African unity, the
promotion of human rights and world peace

and security, social democracy and popular
sovereignty.

The preamble of the Constitution of Paraguay
of 1992 reads:

“Through their legitimate representatives
convening at the National Constituent
Assembly; pleading to God; recognising
human dignity for the purpose of ensuring
freedom, equality and justice; reaffirming
the principles of a representative, participa-
tory, pluralistic republican democracy ...”
Thus it may be said that the Paraguayan consti-
tutional values are human dignity, freedom,
equality, justice and “representative, participa-
tory, pluralistic republican democracy”.

In the cases of the German Grundgesetz and
the Constitution of the Republic of South
Africa 1996, substantive foundational provi-
sions elevate specified values to a level of key
importance.

Article 1(1) and (2) of the Grundgesetz of
1949 provide:

“(1) The dignity of man is inviolable. To
respect and protect it shall be the duty of all
public authority.
(2) The German people therefore uphold
human rights as inviolable and inalienable
and as the basis of every community, of
peace and justice in the world.”
Here we find human dignity as an indisputable
key value, supported by human rights, peace
and justice.

The South African case is probably one of
the most comprehensive contemporary exam-
ples. Section 1 of the South African Constitu-
tion provides as follows:

“The Republic of South Africa is one, sov-
ereign, democratic state founded on the fol-
lowing values:
(a) Human dignity, the achievement of
equality and the advancement of human
rights and freedoms.
(b) Non-racialism and non-sexism.
(c) Supremacy of the constitution and the
rule of law.
(d) Universal adult suffrage, a national
common voters’ roll, regular elections
and a multiparty system of democratic
government, to ensure accountability,
responsiveness and openness.”
To distil from these casually selected constitu-
tions, and from many others that may be
referred to, a set of universally acknowledged
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constitutional values might be an interesting
empirical exercise, but one that will not neces-
sarily glean substantive truths. An identification
of values that may be said to underpin modern
constitutionalism may perhaps better be under-
taken by means of a study of the history and
underlying philosophy of constitutional theory.
To do so here, is not the intention, but from
only these few examples it appears that consti-
tutional values that tend to crop up frequently
are human dignity, human rights, popular sov-
ereignty, democracy, justice and equality.

3. COMPARING WITH VALUES
In the process of the identification of a value or
set of values to be used as a comparative refer-
ence, the comparatist can expect to discover
whether the systems that are being considered
for comparison, are indeed good candidates for
comparison. Comparability would not necessar-
ily depend on whether the systems involved
share the values exactly — comparison may also
involve contrasting disparate systems. It may
also be that systems share a particular value,
but that it is interpreted and applied differently
because of different histories and conditions in
which they apply.

To briefly demonstrate — albeit superficially
— the proposed method of constitutional com-
parison, let us select equality as value and fer-
tium comparationis. Let us then consider, with
reference to equality as value, the manner in
which the perennially controversial mechanism
of affirmative action is currently dealt with in
the US, Canada and South Africa. This choice
of jurisdictions is based on the known role that
considerations of equality promotion have
played and continue to play in the three chosen
societies, as well as the expectation that persua-
sive and exemplary or dissuasive influence has
flowed from the oldest to the youngest of them.

As a first step it is necessary to identify the
nature of our fertium comparationis. However
it may present itself in constitutions, complete
equality cannot be considered to be an achiev-
able state of affairs in this life, but it does con-
stitute an important goal in the perpetual quest
for justice and equity. Complete arithmetical
equality among humans does not exist and
therefore a “right to equality” is, realistically
speaking, not enforceable. As little as the law
can achieve the perpetuation of life beyond the
natural lifespan of the bearer of the right to life,
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can unqualified equality be brought into being
by the juridical guarantee of equality. These are
considerations that render equality to be a
value, and not merely the object of a right.

The next step in our brief comparative under-
taking must be the identification of the purpose
of the comparison. From a South African point
of view it can firstly be expected to be useful to
trace the evolution of the constitutional notion
of equality in systems that have influenced the
local system; it would for this purpose be
instructive to determine how our law relating to
affirmative action coincides or differs from that
of other systems; lastly, the comparative
mirroring of the relevant law should provide
one with insight into the essence of our own
law relating to affirmative action.

Let us then plunge into a small comparative
exercise.

Mainly through the application of the
Fourteenth Amendment to the US Constitu-
tion,” equality has achieved major importance
in American jurisprudence.'® Given the heavy
emphasis on procedural matters that typify the
constitutional law of the US,'! it may not be
self-evident that equality actually operates as a
constitutional value in that system. Laurence H
Tribe, however, removes any doubts on this
account in Chapter 16 of his book. The follow-
ing statement encapsulates it:'?

“Indeed, the notion that equal justice under
law may serve as indirect guardian of virtu-
ally all constitutional values is evidenced by
more than a maxim carved in marble on the
United States Supreme Court. That notion,
expressed with growing frequency and even
stridency throughout this century, wars with
the idea that equality is liberty’s great
enemy and can be purchased only at an
unacceptable price to freedom.”
Affirmative action which is intended to benefit
a race group, by definition relies on classifica-
tion. In the famous Bakke case' two divergent
approaches to the matter of identifying a race
group for affirmative preference were demon-
strated in a divided court: in the one approach,
strict racial classification for the purpose of
preferring disadvantaged students access to
medical school above students from the advan-
taged sections of society, was rejected, whereas
the other approach considered it justifiable for
the law not to be “colour-blind” under circum-
stances of historical racial disadvantagement.
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This “colour-blind” metaphor originated in a
decision of the US Supreme Court of 1896.'4
The judicial attitude towards affirmative action
in the US has since then, however, changed
substantially, although opinions continue to be
split in the judgments. In 1989, the US
Supreme Court rejected the constitutionality of
a scheme to reserve the award of 30% of public
construction contracts to racial minority—owned
companies.'® In 1995 the majority of the
Supreme Court confirmed that, after almost a
century, it now once more favoured an
approach of “colour-blind” interpretation of the
Constitution, allowing for affirmative action
only where it is sharply focused to achieve a
compelling governmental interest.'® In 1996 the
State Constitution of California was amended
following the popular approval of “Proposition
209”7, prohibiting discrimination against or the
granting of preferential treatment to any indi-
vidual or group on the basis of race, sex,
colour, ethnicity or national origin in the opera-
tion of public employment, public education or
public contracting, thus severely limiting the
lawful pursuance of affirmative action pro-
grammes. The validity of this amendment was
maintained by the courts.!” These tendencies
show that the American perspective on the
nature of equality as it features in the Four-
teenth Amendment has over time shifted
towards a marked resistance to exceptions to
the rule against discrimination even for affirma-
tive action purposes.'® The American experi-
ence also shows that the notion of affirmative
action severely challenges the realisation of the
ideal of equal treatment.

The role of constitutional values in Canadian
law is also quite prominent, despite the absence
of any constitutional mention of values. With
reference to the limitation of rights in terms of
section 1 of the Charter, this role was described
very clearly in the Oakes judgment:

“The Court must be guided by the values
and principles essential to a free and demo-
cratic society which I believe embody, to
name but a few, respect for the inherent dig-
nity of the human person, commitment to
social justice and equality, accommodation
of a wide variety of beliefs, respect for cul-
tural and group identity, and faith in social
and political institutions which enhance the
participation of individuals and groups in
society. The underlying values and princi-
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ples of a free and democratic society are the
genesis of the rights and freedoms guaran-
teed by the Charter and the ultimate stan-
dard against which a limit on a right or free-
dom must be shown, despite its effect, to be
reasonable and demonstrably justified.”!®
A further indication that equality may be con-
sidered to be a value underpinning the Cana-
dian Constitution, appears from the introducto-
ry words of section 15(1).2° There, the equality
before and under the law is stated as a matter of
fact, not of law, i.e. equality is projected as a
pre-constitutional given, giving rise to the con-
stitutional creation of the right to equal protec-
tion and equal benefit of the law.?!

However that may be, in the recent Granov-
sky judgment?? the Supreme Court distin-
guished “three broad inquiries™?* required by
section 15(1). The idea of a three-stage enquiry
under section 15 has, however, been settled in
Canadian law for more than a decade.?*

In terms of section 1 of the Canadian Charter
the rights that are protected in subsection (1)
may be subjected to “such reasonable limits
prescribed by law as can be demonstrably justi-
fied in a free and democratic society”. The
scope for such limitation is naturally relatively
limited, especially if a need is perceived for the
advancement of particular persons or compo-
nents of society.

The Bakke judgment of the US Supreme
Court influenced Canadian thinking at the time
of the drafting of the Canadian Charter of
Rights and Freedoms. The need for govern-
ment-sponsored affirmative action programmes
was considered to be desirable, and the drafters
wished to avoid the difficulties that such a pro-
gramme encountered in the US.?® That would
appear to have been the reasoning behind the
wording of section 15(2) of the Canadian
Charter.

Doctrinally, Canadian affirmative action pro-
grammes that are expressly permitted by sec-
tion 15(2), are deemed by some to constitute an
exception to the prohibition of discrimination
contained in subsection (1), inevitably involv-
ing “some element of reverse discrimination.”?’
Others, however, argue that subsection (2)
“serves as an interpretative aid to subsection (1)
and helps explain the concept of equality on
which the entire section is based.”?® The
Charter itself does not extend to private action,
and therefore does not protect an affirmative
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action programme which is not run by the
state. However, provincial human rights
codes, which in most cases also provide for
affirmative action programmes, have on rare
occasions had the unexpected effect of indirect-
ly justifying private affirmative action.*

In the South African Constitution, the notion
of equality appears in the heavily entrenched
founding provision (section 1), in various pro-
visions of the Bill of Rights and in sections 185
and 187 with reference to two constitutional
commissions.’!

In the Bill of Rights,*? section 9 addresses
equality most specifically in subsections (1)
and (2). Subsections (3)—(5) deal with the oppo-
site of equal treatment, namely discrimination.
Subsection (3) prohibits unfair discrimination
by the state, subsection (4) prohibits private
discrimination and subsection (5) creates the
assumption that discrimination on specified
grounds is unfair. Express provision is made in
subsection (4) for legislation to be adopted to
prohibit private discrimination.>®

Without the employment of the specific term,
“affirmative action” is allowed in subsection
(2), supported by the second sentence of sub-
section (4), section 217(2) of the Constitution
allowing for a procurement policy favouring
the disadvantaged and section 146(2)(c)(v)
which is aimed at ensuring that national legisla-
tion which promotes equal opportunity and
access to government services will prevail over
concurrent provincial legislation.

In the Constitution, equality as a constitution-
al value is presented in two forms: firstly as an
idealistic aim (“the achievement of equality”)>*
and secondly as a descriptive element of the
kind of treatment that one should receive
(“equal protection and benefit of the law™*> and
“equal enjoyment of all rights and freedoms™).3®

A substantial volume of South African con-
stitutional jurisprudence on equality has accu-
mulated over the past few years.*’

The Constitutional Court has developed a
compact methodology for the structured appli-
cation of the anti-discrimination clause.*® It
amounts to three main stages in the form of
answers to the following questions:

* Does the conduct differentiate between peo-
ple or categories of people?

* If so, does such differentiation amount to
unfair discrimination?

* If unfair discrimination is established, can the
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conduct be justified under the limitation pro-

vision (section 36)?

The similarity of this test to the Canadian test
described above, is so obvious that it cannot be
coincidental.*

Affirmative action measures are allowed by
the second sentence of section 9(2) “to promote
the achievement of equality” while the first
sentence defines “the full and equal enjoyment
of all rights and freedoms” as a constituent ele-
ment of the state of equality. This wording
reduces the contrast between the proscription of
discrimination and the admission of preferential
treatment of the disadvantaged. The wording
chosen for section 9(2) therefore tends to
counter the interpretation favoured by some in
Canada that affirmative action represents an
exception to the right to equal treatment. I
would, however, suggest that the provision
would still not allow unfair discrimination in
the name of affirmative action. The appropriate
mechanism for the determination of the border-
line between lawful promotional programmes
and unconstitutional discrimination, probably
lies in the nature of the programmes and the
meaning that should be given to the term “dis-
advantaged”.*

The notion of disadvantage is key to the jus-
tification in all three systems of government
action that benefits some above others, despite
the constitutional injunctions to equal treat-
ment. In a footnote in the judgment of the US
Supreme Court of 1938 in the Caroline
Products case,41 the term “discrete and insular
minorities” was coined. The Supreme Court
took the position that such minorities required
special protection by the judiciary because the
ordinary democratic processes could not afford
them appropriate protection.*?

The phrase was adopted in 1989 by the
Canadian Supreme Court in the Andrews case
when it suggested that section 15 of the Cana-
dian Charter required disadvantage on the part
of groups protected by the provision.** Since
then, however, it would appear that it has been
settled in Canadian law that “while historical
disadvantage or a group’s position as a discrete
and insular minority may serve as indicators”
that discrimination took place on a ground anal-
ogous to those expressly mentioned in section
15, they are not prerequisites for finding such
grounds.® It, however, speaks for itself that
affirmative action measures are pertinently
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directed at disadvantaged persons or groups,

since section 15(2) expressly utilises the term.

In the Canadian Charter the notion of “disad-

vantaged” is left open and unqualified (“disad-

vantaged individuals and groups”).

In section 9(2) of the South African Constitu-
tion, however, the condition that qualifies per-
sons and categories of persons to benefit from
protective or advancing measures, is “disadvan-
taged by unfair discrimination”. In the histori-
cal context of the country, this certainly cannot
be understood to refer only to “discrete and
insular minorities”, but the wording of section
9(2), which allows for affirmative action,
would certainly have to be interpreted with ref-
erence to the meaning of “unfair discrimina-
tion”. Persons who are to benefit from special
programmes must therefore be characterised by
the fact that they have been “disadvantaged by
unfair discrimination”.

For comprehensive results, the foregoing
comparative foray into the three systems needs
to be extended substantially, but even this very
brief exercise has produced some useful
insights:

* In the US, equality increasingly underpins a
strict proscription of discrimination, thus
shrinking the scope for justifiable affirmative
action programmes.

* The South African law relating to discrimina-
tion and upliftment of the disadvantaged was
clearly influenced by, and is therefore better
understood against the background of, the
equivalent arrangements in Canada, which
was in its turn possibly conceived against the
backdrop of early developments in this
regard in the US.

* The Canadian doctrine and law of the consti-
tution deals with affirmative action as an
exception to the prohibition of discrimination
and does not favour private affirmative action
programmes.

* The South African approach seeks on the one
hand to promote equality as a near-absolute
prohibition of discrimination, while on the
other hand affirmative action is projected not
as an exception to non-discrimination, but as
a means of achieving equality.

* Whereas the identification of disadvantage in
the US and Canada tends to focus on discrete
and insular minorities, the South African
Constitution deals with an obvious reality of
past disadvantage of a substantial majority,
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thus probably giving preferential programmes

in South Africa a different character.
In broad terms it emerges from our short survey
that equality is indeed a key foundational value
in all three jurisdictions, but that important dif-
ferences in emphasis exist, limiting comparabil-
ity. To illustrate: it would not be convincing to
quote the latest American decisions in South
Africa to make a case for a “colour-blind”
approach to affirmative action. Nor would one
be justified to argue, with reference to one
Canadian school of thought, that affirmative
action should be dealt with as an exception to
the proscription of discrimination while there is
also a persuasive argument in Canadian litera-
ture that the affirmative action provision gives
content to the basic concept of equality. In fact,
the latter approach appears to fit in very well
with the wording of the South African Bill of
Rights.*®

CONCLUSION

The question that may arise, is whether the
methodological proposals advanced in this
paper, would really make any difference to the
validity, usefulness or comprehensiveness of
the results that may be gleaned from constitu-
tional comparison. Put bluntly, is it really nec-
essary go about systematically, identifying and
describing a tertium comparationis when doing
comparative work?

One possible answer to this may be that
lawyers have not been doing too badly by going
about their comparisons in an instinctive and
unstructured manner. This is naturally true for
some of the work that has been published, but
certainly not of all.

In South African writings and jurisprudence a
huge amount of comparison has been going on
since 1994. One does, however, get the impres-
sion that too much eclecticism has accompa-
nied comparisons in some instances, while in
others, much benefit could have been gleaned
from comparison, if it were done.

In the inaugural decision of the South African
Constitutional Court, the landmark death penal-
ty case,*’ a great deal of comparative informa-
tion is reflected in the main judgment. This
was, however, done against the background of
a slightly laconic consideration of the need for
comparison,*® leading to the conclusion that
there was no strong obligation on the Court to
do so. Nevertheless, reference, in some cases
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extensively, was made to material from the US,
Canada, Germany, India, Hungary, Tanzania,
Zimbabwe, European human rights documents
and jurisprudence and various instruments of
international law. Exactly how all this compar-
ative material impacted on the eventual finding
of the Court (the correctness of which is not
here in dispute) is not particularly clear.

In contrast to the wealth of comparative
information in the Makwanyane judgment, the
opportunity, or, it is submitted, need, for com-
parative analysis, was wholly absent from the
Constitutional Court’s decision in the Lesapo
case,*’ where much reliance was placed on the
notion of the rule of law.

The Court did refer to some previous dicta of
its own in which the uncertain content of the
doctrine and its relationship to the German
notion of the Rechisstaat were intimated,>® but

refrained from contributing anything to an
authoritative interpretation of the phrase “rule
of law” in section 1(c) of the Constitution,
other than quoting Dicey.’!

It is naturally impractical when doing com-
parisons always to provide an explication of
one’s methodology. It is, however, submitted
that the absence of an appropriate comparative
method, be it expressed or not, puts the tenabil-
ity and usefulness of the comparative exercise
at risk. Employing fundamental notions such as
constitutional values as a tertium compara-
tionis, holds the promise of profoundly mean-
ingful results.

Comparing with values has, at the very least,
the potential of revealing to us which foreign
sources can justifiably be used locally as
authoritative or persuasive references, and
which not.
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Regulating Land Use:
The Role of Private Law

Kenneth Reid

INTRODUCTION

In this paper I am concerned only with restric-
tions impose by private law. Further, I am not
concerned with all such restrictions. In particu-
lar there is nothing in this paper about restric-
tions imposed by the general law, that is to say,
about restrictions which apply in general terms,
and to all properties. Thus the paper has noth-
ing to say about the law of nuisance (or equiva-
lent),1 or abuse of rights, or, more widely,
about the law of delict as it applies to property
matters. Instead I am concerned with bespoke
law — with restrictions that are specially tai-
lored for particular properties and which, for
those properties, provide a kind of local law.

Individual regulation can be achieved both
under the law of obligations and under the law
of property. An obligational restriction will
bind the owner accepting the obligation but not
his successors as owner. It is true that use can
be made of contractual “chains” whereby the
first acquirer is placed under an obligation to
impose like restrictions on the next acquirer.
But such chains are only as effective as the
weakest link, and not infrequently break down.
In this paper I am concerned only with restric-
tions which, of their own force, bind successive
owners of the affected property. In short I am
in the territory of negative servitudes and
restrictive covenants.

It need hardly be said that here, as elsewhere
in the law, the distinction between private law
and public law is imprecise and not always
helpful. In South Africa, for example, property
developments (“townships”) are regulated by
conditions (“conditions of title””) which are
statutory in origin and which have a public law
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dimension, at least to the extent that they
require to be approved by a public body in
advance of their imposition on individual prop-
erties.? Yet they are imposed by a method
which is, unquestionably, one of private law,
and their enforcement thereafter is, almost
always, by private individuals one against the
other. Another example is restrictive covenants
conceived in favour of public bodies. When
local authorities or other public bodies come to
sell land, it is commonplace — in some coun-
tries at least — for the land to be sold under
restrictions which the public body is then able
to enforce. This regulation by private law is for
a purpose which is largely a public one. If clas-
sification is insisted on, both examples may
probably be classified as lying on the private
law side of the dividing line. At any rate, both
are covered in this paper.

In this paper I am concerned mainly with
negative servitudes and with restrictive
covenants or their equivalents. Naturally the
terminology varies from country to country,
and is not always consistent even within coun-
tries. A “servitude” in South Africa or Scotland
is an “easement” in England or the United
States (US). A “restrictive covenant” in
England is a “real burden” in Scotland. For
convenience | will use “covenant” as a collec-
tive term for all devices of this kind. The treat-
ment of covenants in the paper is comparative,
but I will concentrate on certain common law
or “mixed” jurisdictions: Scotland, England,
South Africa and the US.

For reasons which will shortly appear, civil
law systems are of less interest in this area of
law. My treatment will cover four main topics:
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taxonomy; justifications; limitations; and
extinction.

Finally I should make clear that I am con-
cerned with the mechanism rather than with its
use. Like other legal tools, covenants may be
used in many different ways. It is not for me to
suggest how they ought to be used in South
Africa. Rather my aim is to re-examine a tradi-
tional means of land regulation, on the view
that it is often better to use what one has than to
invent a palette of new and untested concepts.
And in re-examining the mechanism of
covenants I will draw attention to the latest
thinking in other countries.

1. TAXONOMY
A comparative survey shows that the restrictive
covenant is, almost exclusively, a creature of
common law or mixed jurisdictions. In the civil
law jurisdictions of Europe, the (negative)
servitude is the main device used to restrict the
use of land. Sometimes it is the only device,
although there has been a tendency for statute
to allow the creation of burdens, under a com-
mon scheme, for the regulation of strata titles
and other forms of community development.*
Private regulation of land use is in any event
less common in civil law than in common law
systems. In common law jurisdictions, by con-
trast, the servitude has largely been overtaken
by the restrictive covenant, or its equivalent. In
England, freehold restrictive covenants
assumed their modern form in the first half of
the 19th century. In the landmark decision of
the House of Lords in Tulk v Moxhay” it was
decided that such covenants were enforceable
in equity against successive owners of the bur-
dened property. From England, restrictive
covenants were exported all over the common
law world — to the US, Canada, Australia and
South Africa, among others. Scotland did not
receive the restrictive covenant from England
but developed, at a slightly earlier period, an
equivalent device of its own known as the “real
burden”. The real burden was feudal in con-
cept, if not always in execution, and this feudal
origin may explain the fact that, from the very
first, it was possible for a real burden to impose
affirmative duties, for example, obligations to
build or to maintain.®

The taxonomic ordering of these obligations
is of interest. In civil law systems, the imposi-
tion of restrictions is seen as a development of
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the Roman law of servitudes. They are obliga-
tions imposed on one plot of land (the “servient
tenement”) for the benefit, usually, of the
owner of another plot of land (the “dominant
tenement”). From the point of view of the hold-
er, the obligation is a limited real right.

In common law systems the position is more
complex. There are (at least) two different
kinds of obligations — servitudes (easements)
and restrictive covenants; the two are close not
only functionally but also juridically. It has
often been said that restrictive covenants are
merely a type of negative servitude.’ Certainly
the resemblances are persuasive. There is the
same requirement of two properties, a dominant
and a servient tenement. The obligation runs
with both, i.e. it is enforceable by successive
owners of the dominant tenement against suc-
cessive owners of the servient. And the allowa-
bility of obligations tends to be governed by the
same, or equivalent, rules, in particular by the
requirement of utilitas. But there are also dif-
ferences. In all countries with a dual system of
servitudes and covenants, the rules of constitu-
tion are not identical. Often this is the defining
difference, without which the distinction would
probably be abandoned. Later I consider
whether the difference is of value. Another dif-
ference is content. In both England and
Scotland negative servitudes are subject to a
virtual numerus clausus, the main permitted
restrictions being those concerned with the pro-
tection of light,® although whether this differ-
ence is a cause of the dual system, or merely its
consequence, seems an open question. In
England, there is also a difference in remedy.
Being enforceable only in equity, restrictive
covenants do not usually give rise to a claim for
damages.’ Finally, in Scotland there is a differ-
ence in scope. As already mentioned, a real
burden can, and often does, impose an affirma-
tive obligation. Servitudes, however, are sub-
ject to the familiar restriction that servitus in
faciendo consistere non potest.

In practice, restrictive covenants tend to be
used in two main types of situations. One is
subdivision. If A divides his land and sells part
to B, the use which B is to make of the land can
be regulated by restrictive covenant. In such a
case the covenant is enforceable by A and his
successors as owners of the retained land
against B and his successors as owners of the
sold land. The other situation is development
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under a common scheme. Here the developer
divides land into a number of units and sells the
units under a common set of conditions. The
idea is that the conditions should then be recip-
rocally enforceable by the owners of each unit,
and sometimes also (or even instead) by the
developer. This device of the common scheme
is in widespread use for houses, and, to a lesser
extent, for commercial developments as well.
Differences in practice have sometimes led to
differences in law. Common scheme cases are
intrinsically more complex than those involving
subdivision, and may require special rules. In
England, for example, decisions such as
Elliston v Reacher'® led to the development of
a series of rules for determining the location of
enforcement rights in common schemes. South
Africa was one of a number of countries to
receive those rules. In the US, the new
Restatement on Servitudes has a dedicated
chapter on “Common-Interest Communities™.!!
And in Scotland the draft Title Conditions Bill
produced recently by the Scottish Law Com-
mission devotes a special part to “community
burdens”, which gives special rules for decision
making, and for variation and discharge.'? Spe-
cial rules acknowledge the differences on the
ground between subdivision cases and common
scheme cases. In South Africa the distinction is
taken a stage further. Restrictive covenants (in
which I include conditions of title)' are con-
fined to common scheme cases. For subdivision
cases it is necessary to use negative servitudes.

1.1 Assimilating servitudes and covenants
Servitudes and covenants are close, both practi-
cally and juridically. The reason for the dual
structure seems often a matter of historical
accident — in England the numerus clausus of
servitudes, in Scotland the feudal system, in
other common law countries, the influence of
English law. It is not clear that there is a contin-
uing justification for the distinction. If concepts
are different, they should of course be treated
separately, for otherwise there would be an
inappropriate mixture of ideas. But if concepts
are strongly similar, it may be damaging to
keep them apart. Excessive classification is the
enemy of legal development.

Professor A M A van Wyk argues strongly
that, in South Africa at least, servitudes and
covenants are different and should be kept
apart. Her main reasons are as follows:'* first,
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the rules of creation are different. Second, the
methods of termination are different. And third,
and most importantly, restrictive covenants reg-
ulate whole communities. The obligations are
reciprocal and are reciprocally enforceable. In a
servitude, by contrast, there is only one domi-
nant tenement and one servient tenement. “A
reciprocal servitude is a contradiction in
terms”. Although the arguments are persuasive-
ly put, I am not convinced of the need for the
distinction which is advocated. The differences
in methods of creation and discharge are, usual-
ly, slight. There seems nothing in them which
turns on a functional difference between servi-
tudes and covenants; but if that is correct, the
differences are arguments in favour of assimila-
tion rather than arguments against. For exam-
ple, in South Africa the main difference in the
rules of creation is that, while both types of
obligation must appear on the register, there is
no need, in the case of covenants, to disclose
the dominant tenement. In Scotland, by con-
trast, the main difference is that servitudes do
not require to be registered at all. The contrast
is instructive. In South Africa the rules for
covenants are less exacting. In Scotland they
are more. It is difficult to believe that the differ-
ences between servitudes and covenants reflect
some deep-seated doctrinal or functional
divide. Rather it looks a matter of chance.
Professor Van Wyk is more persuasive in her
account of the third difference (numbers of ten-
ements). But even here there are difficulties.
Reciprocal servitudes are not the novelty that
she suggests. Two adjacent owners might enter
into a reciprocal servitude that neither should
build within 10 metres of the common bound-
ary. Further, it is not true that in a servitude
there is always a single dominant tenement.
Admittedly that is often true at the point of
creation, but the position may easily be
changed by later subdivision. The original
dominant tenement might come to be divided
into 100 different parcels. So might the servient
tenement. In Scotland, if a property affected by
covenants (i.e. the servient tenement) is subdi-
vided, the owner of each subdivided part has
enforcement rights against the owners of all
other parts.'> A subdivision obligation has
come to be converted into a common scheme
obligation, and should then be subject to like
rules. In summary, a classification which is
based on numbers of tenements seems suspect.
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Comparative law is also against this view. |
know of no other country in which the cove-
nant/servitude distinction is expressed in this
way. Certainly in England, the parent country
for this purpose, no such distinction is made.
And it may be that the true basis of the distinc-
tion is that, in South Africa, the reception of
restrictive covenants from England was incom-
plete. This is not, of course, to deny the differ-
ence between common scheme cases, and oth-
ers. But that difference seems best acknowl-
edged by making a few additional rules for
common scheme conditions rather than by try-
ing to keep them apart from servitudes alto-
gether.

In conclusion. That there are differences
between covenants and servitudes is undeni-
able. But they do not seem greater than the dif-
ferences between, say, positive servitudes and
negative servitudes. Whether therefore the dif-
ferences are sufficient to justify separate classi-
fication seems doubtful.

During the year 2000, two law reform bodies
have sought to reform and re-state the law of
restrictive covenants. Both have abandoned the
covenant/servitude distinction.'® In the new
Restatement on Servitudes published by the
American Law Institute, covenants, easements
and profits are joined together under the
umbrella term “servitudes” and uniform rules
are applied. In the view of the American Law
Institute, “the term ‘negative easement’ has no
descriptive utility and is likely to cause confu-
sion by suggesting that negative easements and
restrictive covenants have different attribut-
es”.!” Similarly, in Scotland the Title Condi-
tions Bill produced by the Scottish Law
Commission fuses negative servitudes with
covenants (“real burdens™).'® But the Scottish
solution does not go as far as the American.
Servitudes are retained as a separate category
insofar as they are positive in nature. This
recognises that rules of creation and extinction
are not only different but are properly different.
In particular, a positive servitude can be created
by acquisitive prescription and without writing
or registration. Negative servitudes, however,
disappear. All existing negative servitudes are
reclassified as real burdens, and no new such
servitudes can be created. Scotland therefore
retains the dual solution, but in a more rational
form. Real burdens are used for negative and
affirmative obligations. Servitudes are used for

48

the passive obligation of allowing the dominant
owner to make some temporary use of one’s
land.

One final taxonomic point may be men-
tioned. In the case of South Africa, Professor
Van Wyk makes a further distinction between
(1) restrictive covenants and (ii) conditions of
title, i.e. conditions agreed by a “township”
developer with the “Administrator” or other
public official (or body) charged with this pur-
pose. Her view is not shared by most other
writers, and the courts have tended to apply
uniform provisions to both types of obligation.
I too find Professor Van Wyk’s analysis uncon-
vincing. She is, of course, correct to point out
that, while restrictive covenants arise by con-
tract (classified as a contract in favour of third
parties), conditions of title arise by statute. But
the end product is the same. The conditions
affect the land if, and only if, they appear in the
conveyance, and on the register. And the
emphasis on a contract in favour of third parties
overlooks the fact that in English law, from
which the whole concept of restrictive
covenants is imported, there is no contract in
favour of a third party — for the simple reason
that, until recently, English law rejected such a
device.'® The fact is that conditions of title are,
for all practical purposes, identical both in form
and in function to restrictive covenants. It is no
service to their development to treat them apart.
The only difference — and in practice probably
a slight one — is that a breach of a condition of
title may in theory attract criminal sanctions.

2. JUSTIFICATIONS

Covenants grew up more or less spontaneously,
the invention of conveyancers rather than of
legislatures or theorists. And this very spon-
taneity is itself a kind of justification. Nonethe-
less, in some jurisdictions the case for
covenants has come to be questioned. Not all
covenants are under challenge. The traditional
Roman servitudes to protect light and prospect
have been accepted, no doubt partly because
they are Roman. And there has been greater
support for common scheme covenants than for
those imposed on subdivisions. An obvious
objection to the latter is that they are one-way,
i.e. that the owner of the dominant tenement
regulates the use of the servient without himself
being subject to such regulation. The scrutiny
of covenants has often coincided with the rise
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of planning law and of regulatory law of other
kinds, and once an adequate public framework
is in place, the case for private regulation is less
compelling.

A number of arguments have been developed
on both sides of the debate.?’ In favour of the
elimination of covenants it is argued, firstly,
that covenants are too long-lasting and have the
effect of sterilising the use of land. This means
that the preferences of the past are being
imposed on the present.?! Secondly, covenants
are too autocratic, an objection which is redou-
bled if the obligation is not a reciprocal one.
And thirdly, covenants are too open to abuse.
Particularly as they become more elderly,
covenants may confer little more than nuisance
value. They allow the blocking of a neighbour’s
development without adequate reason, or the
charging of money for the privilege of being
relieved of the restriction.

But there are counter-arguments. If the task
of public law is to protect the public interest, so
the task of private law is to protect private
interests. It should not be assumed that the pri-
vate interest is less worthy of protection. On
this view, a person should be entitled to protect
the amenity, and hence the value, of his proper-
ty by means of restrictive covenants on the
property of his neighbour. And in common
scheme cases, the private benefit is of an alto-
gether wider nature. Then there is the issue of
certainty. Covenants are clear and predictable.
Public law regulation, by contrast, is subject to
change, both in the rules and in the manner in
which they are applied. Predictability is an
important virtue in property law, as well as
being economically efficient. I may want to
spend money on my property in reliance on a
restriction imposed on the property of my
neighbour. If the restriction is not reliable I
may not spend the money. Next, there is the
question of cost. From the point of view of the
state, private law regulation is free, at the point
both of creation and of enforcement. Further,
enforcement rates are likely to be higher, and
hence regulation more successful. For enforce-
ment is in the hands of the person most affected
by the potential breach. Finally, there is a spe-
cial argument for subdivisions. When I divide
my land and sell part of it, I will often want to
impose restrictions on the part I am selling for
the benefit of the part I am keeping. If I cannot
do this, I may not sell at all. Covenants there-
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fore have a role to play in the availability of
land. In areas where land is in short supply, that
role might be crucial.
Central to this whole debate is the use of
planning law. In many respects, covenants
seem to mimic the restraints imposed by plan-
ning by providing a parallel system of regula-
tion. On one view, this is over-regulation,
which should be met by the elimination of
covenants. Yet, the regulation by covenants is
different in a number of respects from regula-
tion by planning law. One is specificity.
Planning, necessarily, deals in general rules.
Covenants are detailed and, often, specially
designed for the situation in hand. They are
micro and not macro rules. There may be
argued to be a place for both.
A second difference is that covenants are
generally more demanding than planning law.
They impose a higher standard, although the
extent to which this is true will vary from coun-
try to country. In a recent article Kevin and
Susan Gray have argued that, in England,
restrictive covenants have:??
“begun to function as the residual guarantor
of a degree of environmental amenity which
the individual citizen can no longer count
on receiving at the hands of his or her local
planning authority. And if there is one per-
son in England less sensitive than local
planners to the preservation of local envi-
ronmental amenity, it must be the Secretary
of State on appeal ... To adopt the words of
the Psalmist, ‘Put not your trust in planners,
nor in the Secretary of State, in whom there
is no help.””

The position may be different in the civil law

countries of Europe, where public law is

accorded a more prominent role.

There are supplementary arguments also, for
example, that covenants have a longer reach,
dealing with subjects which are not dealt with
by planning law, or that, whatever the law
might be, the actual enforcement of planning
control is sometimes patchy or inadequate, usu-
ally due to a lack of resources.

These then are the arguments. They have in
fact been tested. In 1997 the Law Reform
Commission of Western Australia invited
views on whether restrictive covenants should
be abolished.?* More recently still, the Scottish
Law Commission has done likewise. The
answer in both cases was overwhelmingly that
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they should not be abolished. In the case of
Scotland, the invitation of views was supple-
mented by a survey conducted in a number of
housing estates throughout the country. The
researchers asked ordinary house owners
whether or not they agreed with the idea that
the use of their property should be subject to
limitations in the interests of neighbours. Once
again, the answer was in the affirmative.

The answer of the marketplace seems to be
the same. One might expect the advance of
public law to be accompanied by a retreat of
private law. If covenants are less needed, they
will be used less often. In fact the trend seems
to have been the other way. The American Law
Institute, for example, has commented that:>*

“The 20th century saw dramatic increases
of the use of servitudes as the amount of
land devoted to urban and suburban uses
increased. Demands for amenities and con-
trol of the environment drove the adoption
and widespread acceptance of both public
and private land-use devices unthinkable in
the 19th century. Zoning, subdivision con-
trols, and environmental legislation became
commonplace in the public sector; manda-
tory property-owner associations, privately
financed utilities, security, maintenance and
amenities, use controls, design controls, and
conservation servitudes became common-
place in the private sector. Controls on the
number and types of businesses permitted in
a development, as well as controls on com-
petition from businesses on previously
owned property, also became common.
Governmental bodies increasingly used pri-
vately created servitudes for a variety of
purposes including supplementing public
land-use controls and environmental
protections, shifting development costs to
the private sector, and providing controls
and governance structures for development
and redevelopment projects.”
If the principle is accepted of dual regulation —
by covenants as well as by planning law — then
it would seem almost inevitably to follow that
covenants should survive the granting of plan-
ning permission and that a use which has been
approved under public law can nonetheless be
prevented under private. I have encountered
only one jurisdiction where this is not so. In
New South Wales local plans, known as envi-
ronmental planning instruments, are regulated
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by s 28 of the Environmental Planning and
Assessment Act 1979. In terms of s 28(2):
“an environmental planning instrument may
provide that, to the extent necessary to serve
that purpose, a regulatory instrument
[including restrictive covenants] specified
in that environmental planning instrument
shall not apply to any such development or
shall apply subject to the modifications
specified in that environmental planning
instrument.”
The effect is not for planning automatically to
prevail over covenants. For that to occur there
must be express provision in the environmental
planning instrument itself, and, by s 28(3), the
Governor’s approval is required. It appears,
however, that current practice in New South
Wales favours such an express provision.?> In
other jurisdictions the covenants are unaffected.
However, the grant of planning permission is
quite often a factor which may be taken into
account by the Lands Tribunal or other court in
the exercise of a jurisdiction to vary covenants
or discharge them.?®
I summarise. For the reasons given,
covenants have survived the introduction of a
modern planning regime and of other forms of
public law control. But the effect of such a
regime is to change their role. Planning law is a
statement of public interest; and covenants may
then be seen as marginalised, as concerned
exclusively with private interest. Of course, this
is not always true. If covenants lead to the
orderly development of land, then this too may
be characterised, in part at least, as a matter of
public interest. In South Africa the position is
made overt by the statutory basis afforded to
conditions of title.?’ Nonetheless, for the most
part covenants are concerned with the protec-
tion of private interests. This conclusion has
implications for their treatment. For while
covenants are accepted by many countries, they
are treated with a certain amount of suspicion;
and that suspicion is reflected in the imposition
of limitations on their operation and scope. The
limitations affecting covenants are the subject
of the next section.

3. LIMITATIONS

The, sometimes grudging, acceptance of private
regulation is reflected in a number of features
in the law. If the case for covenants is that they
allow the control of one property for the benefit
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of another, then it follows that they should not

be permitted to the extent that this role is not

being performed. This had led to justification-

based limitations in the law of covenants.

Naturally, different countries have not all gone

about this the same way, and some are more

liberal than others. The following are the

devices principally found:

* arequirement of a dominant tenement

+ arule that the condition must benefit —
“touch and concern” in the language of the
common law — the dominant tenement

+ arule that a condition must not be contrary to
public policy

+ arule that a condition cannot be enforced
unless, in the circumstances of the particular
breach, the enforcer can show an interest to
enforce which relates to his property.

I consider these limitations in turn.

3.1 The need for a dominant tenement
Private conditions are designed to preserve
amenity, whether, narrowly, of one particular
property or, more widely, of a group of proper-
ties forming a distinct community. But such a
justification presupposes the existence of a
dominant tenement. Traditionally, therefore, it
has been of the essence of a servitude or
covenant that there be a dominant tenement. In
England, for example, a servitude or covenant
cannot be created “in gross”, i.e. in favour of a
person, unconnected with property.

Not all countries insist on a dominant tene-
ment, however. In South Africa, for example,
servitudes can be personal as well as praedial 2®
The same is true of restrictive covenants and
conditions of title.’ In Germany, personal
servitudes are recognised.’® The same is true in
the Netherlands, in substance if not in name.>!
In the US, servitudes in gross are freely permit-
ted but not covenants, but the new Restatement
allows covenants to be created in gross.*? In
Scotland, the theoretical requirement of a domi-
nant tenement has sometimes been evaded by
use of the feudal system (which, in theory, still
survives), which appears to allow a real burden
to be created in favour of a feudal “superior”
who may own no other land in the vicinity.>*
Quite often, such servitudes and covenants
have a limited life. In some systems they are
confined to the lifetime of the first holder, and
may not be assigned. But in Louisiana, for
example, such servitudes are perpetual, and

freely assignable.>* Of course, if the first holder
is a governmental body or a body corporate,
there is little difference in practice between
these two positions.

These are the exceptions, however. In most
jurisdictions, most of the time, the requirement
of a dominant tenement remains.

3.2 Utilitas/touching and concerning

A servitude or restrictive covenant must have
something to do with the land. And if there is a
dominant tenement, as usually there is, it must
have something to do with both plots of land. In
civil law systems this rule is sometimes ex-
pressed by the concept of utilitas: a condition
must confer utility or benefit on the dominant
tenement. In common law systems the rule is
that a covenant must “touch or concern” the
land. The rule remains pretty much of universal
applicability although, as will be seen later, the
US is now departing from it.

The rule has two aspects. In the statutory
restatement proposed by the Scottish Law
Commission it takes the following form.>
First, a covenant “must relate in some way to
the burdened property”. And second, it must
“in a case where there is a benefited property ...
be for the benefit of that property”. The
Commission’s bill recognises the special posi-
tion of common scheme covenants — “commu-
nity burdens” in the terminology of the bill — by
further providing that “a community burden
must be for the benefit of the community to
which it relates or of some part of that commu-
nity””.

The rule, and particularly the first part,
involves distinctions which not everyone would
accept. The rule presupposes a difference
between conditions which benefit the property
and conditions which benefit the person who
happens for the time being to be its owner. In
practice the two are not readily distinguished.
Most conditions do both. If, being allergic to
cats, [ impose a covenant that my neighbour
must not keep cats, is the covenant praedial or
personal? My allergy is not triggered, but my
land is also free from an animal which, notori-
ously, wanders from garden to garden.

As this example suggests, the effect of the
rule is to give the court a large measure of dis-
cretion. With inventive argument, most condi-
tions can be presented as being in some degree
for the benefit of the dominant tenement. And
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if that is correct, then the main function of the
rule is to keep covenants in check, on grounds
which may in reality be unconnected with prae-
dial benefit.

3.3 Public policy
In Scotland, servitudes and covenants are sub-
ject to general considerations of public poli-
¢y,*® and in modern times the US has also
given prominence to this limitation.>” By con-
trast, other jurisdictions either disregard public
policy altogether, or do not give it much
weight.*® The reformulation of the Scottish
Law Commission is:>
“A real burden must not be contrary to pub-
lic policy as for example an unreasonable
restraint of trade and must not be repugnant
with ownership (nor must it be illegal).
Except insofar as expressly permitted by
this Act, a real burden must not have the
effect of creating a monopoly (as for exam-
ple, by providing for a particular person to
be or to appoint (a) the manager of property
or (b) the supplier of services in relation to
any property).”
To the list of invalid servitudes (covenants) the
American Restatement adds “a servitude that
unreasonably burdens a constitutional right”.*0
In Shelley v Kraemer,*! the most famous exam-
ple of this principle at work, the Supreme Court
held that state courts that enforced racially
restrictive covenants denied equal protection of
the law to the persons thereby excluded. This
decision has an obvious resonance for South
Africa. But in practice it is often difficult to use
constitutional protections in a context such as
this, because a covenant involves the relation-
ship of citizen to citizen and not of citizen to
state. In Shelley itself the decision was based
on the fact that the covenant was being
enforced by a state court; but it is not clear,
more than 50 years later, whether Shelley
advances a general principle which would
allow constitutional protections to apply to all
covenants or whether it is confined to certain
protections only.*?

3.4 Interest to enforce

In general, a person seeking to enforce a
covenant need not show that any particular
interest has been harmed. The mere fact that he
owns the dominant tenement is, of itself, a suf-
ficient ground for enforcement.* In Scotland,
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however, it has always been necessary to show
a special interest to enforce. The new restate-
ment gives the rule as being that:**
“A person has such interest if ... in the cir-
cumstances of any case, failure to comply
with the real burden is resulting in, or will
result in, material detriment to the value or
enjoyment of the person’s ownership of, or
right in, the benefited property.”
At first sight, this may seem no more than a re-
expression of the principle of utilitas. Yet it is
different. Utilitas is concerned with the general
question of whether a condition is for the bene-
fit of the dominant tenement. Interest to enforce
— as the words “in the circumstances of any
case” indicate — is breach-specific. The former
is a rule of constitution, the latter a rule of
enforcement. A separate requirement of interest
to enforce ensures that trivial breaches are
overlooked. It also limits enforcement rights in
the context of common scheme conditions. If a
development of 200 houses is regulated by the
same conditions, not all owners are likely to
have interest to enforce in any particular case.
A close neighbour will be able to enforce, of
course, because he is most affected by the
breach, but the owners of more remote houses
may well fail through lack of interest.

The idea of interest to enforce is taken up by
the American Law Institute in its Restate-
ment.* But this is largely a response to the new
rule that restrictive covenants can be held in
gross (i.e. without a dominant tenement), and
the requirement of interest does not apply in
other cases.

3.5 An example

The interrelationship of the various limitations
can be illustrated by an example. In Newton
Abbot Cooperative Society Ltd v Williamson &
Treadgold,* a decision of the High Court in
England, a Mrs Mardon carried on business as
an ironmonger at premises known as “Dev-
onia”. She also owned property on the other
side of the street. Later, when she came to sell
the other property, she imposed a covenant pro-
hibiting its use as ironmongers or for the sale of
ironmongery products. The question before the
court was whether such a covenant was
enforceable. The case was analysed as being
about the “touch and concern” requirement.
Did a covenant against ironmongers touch and
concern the dominant tenement (“Devonia”), or




Reid

was it merely to protect the business conducted
by Mrs Mardon? In the view of the court, the
covenant was enforceable:*’
“Mrs Mardon may well have had it in mind
that she might ultimately want to sell her
land and the business and the benefit of the
covenant in such manner as to annex the
benefit of the covenant to Devonia for, by
so doing, she would get an enhanced price
for the totality of assets which she was sell-
ing ... Devonia could be sold at an enhanced
price to someone intending to carry on the
business of an ironmonger, because, if, as
part of the sale transaction, he obtained the
benefit of the covenant, he could prevent
competition from the defendants’ premises
opposite.”
Not all jurisdictions would focus on utilitas. In
the US, the question is whether the covenant is
against public policy as being an unreasonable
restraint of trade. Obviously the use of a differ-
ent limitation is apt to produce a different
result. In Scotland both utilitas and public poli-
cy are considered relevant.*®

3.6 Breaking free
The ironmonger case — and cases like it — throw
doubt on the value of utilitas as a filter for
covenants. So far as Devonia was concerned,
the covenant was of value if, and only if, it was
eventually to be sold to another ironmonger. If
it was sold to a fishmonger instead — which was
just as likely — the covenant would be of no
benefit whatsoever. The argument might have
been stronger if ironmongers have special
requirements not found in other retail outlets,
and if Devonia had been specially adapted for
these requirements. But this does not appear to
have the case. Decisions such as this deprive
the utilitas test of most of its value.
The two recent reform exercises have turned

a critical eye on the limitations described
above. They have not always survived the
scrutiny. In the US, the new Restatement aban-
dons both the requirement of a dominant tene-
ment and, in cases where such a tenement
exists, the doctrine of utilitas. Instead the filter
is to be public policy.*’ The thinking behind the
change is explained in this way:>

“The traditional constraints on servitude

creation ... grew out of concern that servi-

tudes pose substantial risks to the value and

alienability of land, to competition, and to
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other social values. Although widespread
use of servitudes has established their great
value in land development and conserva-
tion, it has not diminished their potential to
cause social harm. Racial restrictions pro-
vide a dramatic example, which was not
prevented by the traditional constraints on
servitude creation. The traditional con-
straints failed because they interfered with
too many servitude uses that became desir-
able and proved ineffective against others
that were harmful. They offered protection
that was both over- and under-inclusive.”
If the American solution is characteristically
free-market and libertarian, the response from
Scotland is altogether more cautious. With the
exception of conditions concerned with conser-
vation and granted in favour of a recognised
conservation body, the requirement of a domi-
nant tenement remains, and with it the utilitas
test. The Scottish Law Commission rejects the
idea that a person should be able to control the
use of land without a proprietorial interest in
that, or in neighbouring, land. For if the control
is seriously meant, it usurps the role of plan-
ning and other public authorities; and if it is not
seriously meant, it is no more than a device for
extracting money in exchange for discharging
the condition.’! But in the scheme introduced
by the Title Conditions Bill the idea of public
policy is given greater prominence.>?

4. THE PROBLEM OF PERMANENCE

A restriction directly imposed by legislation
can be removed by the repeal or amendment of
the legislation itself. Private law restrictions are
less flexible, and less easy to change. In princi-
ple, restrictions imposed by a covenant will last
forever. The difficulty, therefore, is not that
they are ineffective as a means of land regula-
tion, but rather that they are too effective. Put
simply, covenants last too long. Of the attempts
which have been made to address this difficul-
ty, I mention here only the two most important.
One is the introduction of a court power of
variation and discharge. The other, more far-
reaching in effect, is the use of a “sunset rule”,
i.e. a rule that, at the end of a stipulated period,
the conditions will automatically fall.

4.1 Extinction by court or administrative
process
By legislation passed in 1925, there was intro-




Reid

duced into English law a special judicial proce-
dure for the variation or discharge of restrictive
covenants.>® The procedure was — and is still
today — for the burdened owner to apply to a
special court known as the Lands Tribunal. A
number of possible grounds of application
(such as change of circumstances) were provid-
ed. If one could be satisfied, the Tribunal had a
discretion to grant the discharge. The timing of
the legislation is unlikely to have been coinci-
dental. By 1925, covenants had been used on a
regular basis for the best part of a century, and
many were now obsolete. From England the
idea of judicial extinction was exported
throughout the common law world, and in
many cases the grounds on which an applica-
tion could be granted were a direct copy of the
1925 Act. Scotland adopted equivalent provi-
sions in 1970.>* To the modern eye, the
grounds of application seem capable of
improvement.>> They were re-ordered and
reformulated in Northern Ireland in 1978,°° and
a change is now in prospect for Scotland also.>’

While the US did not adopt the English
model, it developed its own jurisdiction for
judicial termination, and this is reworked in the
new Restatement.>® Even in its revised form, it
is considerably less generous than the English
original. Finally, it may be mentioned that in
South Africa, covenants can be removed by
virtue of an administrative process.>’

4.2 Extinction by a sunset rule

In the state of Massachusetts, a law of 1961
provides that all existing restrictive conditions
are to cease to have effect after 50 years, while
no new condition can be created with a life
exceeding 30 years.®” The province of Ontario
limits covenants to 40 years.®!' In both cases
there is an opportunity for the covenant holder
to seek renewal for a further period. But while
there are other examples, such jurisdictions
remain the exceptions. In England a recommen-
dation by the Law Commission that covenants
be limited to 80 years was rejected by the gov-
ernment.®? In both Scotland and Western
Australia, law reform bodies consulting on the
issue found only limited support for the idea of
a sunset rule.%> The reasons are not hard to dis-
cover. Age is an imprecise indicator of the
value of covenants. In a settled neighbourhood
where nothing has changed for 200 years, a
covenant may be as valuable today as when
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first imposed. Conversely, even quite young
burdens can become obsolete or inappropriate.
Thus a rule which restricts the duration of
covenants in a mechanical way is likely to be
both over-inclusive and also under-inclusive.
Such a rule is simple, of course, but it is also
capable of operating in a manner which is unac-
ceptably crude.

In the case of Scotland, the Title Conditions
Bill proposes an interesting compromise.®
After 100 years any covenants (subject to some
exceptions)® can be discharged if a person
affected by them goes to the trouble of drawing
up and registering a notice of termination. But
registration must be preceded by notification to
those entitled to enforce, and the enforcers have
a period of eight weeks in which to make an
application to the Lands Tribunal for renewal
of the covenant. If no application is made, the
covenant falls on registration. This scheme may
be categorised as a form of “triggered” sunset.
There is no automatic extinction at the end of a
fixed period, and covenant holders are not
required to keep track of the passage of time —
in practice often an unrealistic requirement.
Termination is triggered if, and only if, a notice
of termination is prepared. But in that case the
covenant holder is given due notice. The result,
it may be argued, is fair to both parties. A
mechanism is introduced for extinguishing
elderly burdens. But in the cases — probably
few in number — where the covenant is of real
and continuing value, steps can be taken to pre-
vent its extinction.

CONCLUSION

As a very broad generalisation, the develop-
ment of covenants in common law countries
may be said to have passed, or be passing,
through three distinct stages. First there was
cautious emergence of the covenant, in
response to industrialisation and urbanisation.
In Scotland and England this took place in the
early years of the 19th century, while in other
jurisdictions it mainly occurred some 50 years
later. This emergence was often followed by
attempts to keep covenants under control
through devices such as the utilitas (touch and
concern) rule or the insistence on a dominant
tenement. Once public law began to take an
interest in land regulation, there was a further
issue as to whether there remained any legiti-
mate place for private law. Finally there was an
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acceptance of the distinctive role which
covenants could play coupled, in some jurisdic-
tions, with a move towards reform. Both the US
and Scotland have prepared restatements of the
law which attempt to achieve a balance
between the interests of dominant and servient
owners. In England, a proposal for reform
made by the Law Commission in 1984 did not
prosper,®® but the Law Commission is now
returning to the subject.’’

A final comment may be made. It is a famil-
iar feature of covenants that they are strictly
interpreted in favour of freedom and, contra
proferentem, against the person seeking to rely

on them. But at times these rules have been
applied with such rigour as to amount almost to
extinction by interpretation.®® When this
occurs, it is a sign that all is not well with the
law. In particular it is a sign that inappropriate
covenants are too readily created, or are too dif-
ficult to discharge. An efficient and properly
balanced set of rules has no need of interpreta-
tive tricks. Whether the new rules proposed by
the American Law Institute and by the Scottish
Law Commission will attain that goal remains
to be seen. But it is striking that, in both cases,
the traditional rule of strict interpretation is
expressly displaced.®’
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Dancing with Codes: Protecting,
Developing, Limiting and Deconstructing
Property Rights in the Constitutional State’

André van der Walt?

INTRODUCTION: THE LONG WALK TO FREEDOM
— ACROSS THE BRIDGE OF CONSTITUTIONAL
TRANSFORMATION
“Waren die klaren Bedeutungen aus dem
Haus, tanzte die Sprache auf dem Tisch.”
Thea Dorn “Ultima Ratio” in
Dietrich Schwanitz et al
Amoklauf im Audimax: Stories®
The possibility of a reformed, equitable system
of land rights in a constitutional democratic
state, of a future founded on development
opportunities for all South Africans, irrespec-
tive of their colour, race, class, belief or sex,
was introduced in the so-called “postamble”,
entitled “National Unity and Reconciliation”,
in the 1993 Interim Constitution:*
“This Constitution provides a historic
bridge between the past of a deeply divided
society characterised by strife, conflict,
untold suffering and injustice, and a future
founded on the recognition of human rights,
democracy and peaceful co-existence and
development opportunities for all South
Africans, irrespective of colour, race, class,
belief or sex.”
What I have in mind in this paper is neither a
feel-good reformist nor a business-as-usual
instrumentalist evaluation of current land
reform initiatives,’ but rather a reflective analy-
sis of the codes of post-1990 constitutional dis-
course; a critical assessment of the theoretical
spin that mainstream jurisprudence places on
the notion of transition to constitutional democ-
racy. My starting point is the bridge metaphor
in the “postamble” to the 1993 Interim
Constitution. According to this metaphor, the
Constitution is a “historic bridge” between the
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past of apartheid and the future of constitution-
alism; between the injustices of apartheid land
law and the future of an equitable system of
land rights that will provide development
opportunities for all South Africans.® The
“postamble” and the bridge metaphor were left
out of the 1996 final Constitution,’ but the
image of the Constitution as a bridge between
the old and the new social and legal order sur-
vived as a paradigm metaphor for constitution-
al transformation discourse in general.

In a now famous and oft quoted journal arti-
cle,® the late Wits law professor Etienne
Mureinik described the Interim Constitution as
a bridge that facilitates the transition “from a
culture of authority to a culture of justifica-
tion”, entrenching the image of the Constitu-
tion as a bridge that spans the abyss of poten-
tially violent transition. This interpretation of
the bridge metaphor has become established in
constitutional discourse and in popular con-
sciousness as a positive and empowering image
for social, political and legal transformation
and progress. In Mureinik’s interpretation, the
bridge metaphor presupposes a certain linear
progression, a journey from one place to anoth-
er, or — to borrow from another transformation
metaphor — a “long walk to freedom”™.” In the
bridge metaphor, the starting point and the des-
tination of the journey are separated by an
abyss, and the bridge facilitates the crossing of
the abyss, not as a goal in itself, but as a neces-
sary stage in realising the goal, namely move-
ment from one position to the other. Normative
social and political values attach to being on
one side (new and good, culture of justifica-
tion) rather than the other (old and bad, culture
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of authority), and to getting from the one side
to the other quickly and with minimum
upheaval. Mureinik underlined this point when
he identified the abyss as a metaphor not for the
past to be left behind, but for “the sewer of vio-
lent and contentious transition”,lo and the
bridge as a metaphor not for the destination of
the journey, but for an instrument that facili-
tates the transition from the old culture of
authority to the new culture of justification.
This interpretation characterises the abyss as an
unavoidable but temporary problem to be over-
come in an otherwise untroubled linear progres-
sion, and the bridge as an instrument of escape
and liberation, of linear movement from old to
new, from inside to outside, much as a rope is
an instrument for breaking out of gaol.

In this interpretation, the metaphoric link
between the bridge and the abyss is instrumen-
tal and temporary — the bridge is an emergency
measure that loses its metaphorical and rhetori-
cal significance as soon as the crossing has
been made successfully. In fact, the bridge of
constitutional transformation should probably
be burned down as soon as we have crossed it,
to ensure that nobody crosses back, by design
or by mistake, ever again.!' Regarded in this
way, the bridge metaphor is the expression of a
deep wish to break with the past and to open a
new chapter in South African history, an expec-
tation of a clean and complete transition from
old to new, from bad to good, from a culture of
authority to a culture of justification. The point
of the exercise is to make the transition and get
it over and done with.'? Once the transition has
been made there is no return — like an escape
from gaol, like the long walk to freedom, the
transformation of apartheid society is a one-
way journey.

Most constitutional theorists would interpret
the theme “Development in the Contemporary
Constitutional State” with reference to the
bridge metaphor, the argument going some-
thing like this: we have crossed the bridge from
the old authoritarian order and we have left the
unequal, discriminatory system of land plan-
ning and development behind us, and now we
find ourselves on the other side, in the contem-
porary constitutional state, characterised by
democracy and the culture of justification,
which is “founded on the recognition of human
rights, democracy and peaceful coexistence and
development opportunities for all South Afri-
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cans, irrespective of colour, race, class, belief
or sex”.'* We now have to practise land plan-
ning so as to provide development opportuni-
ties for all, and the question that should occupy
us is this: what are the possibilities for, and
how do we realise equitable land planning and
create development opportunities for all South
Africans?

Formulated like that, it sounds wonderful,
doesn’t it? Just the kind of enquiry that newly
sensitised and context-oriented organisers of a
conference and research funding institutions
would be drawn to. However, this interpretation
of the bridge metaphor places a very particular
theoretical spin on the transition from the old to
the new constitutional order and on the dis-
course of constitutional transformation in gen-
eral, and by implication on the theme of devel-
opment in the constitutional state as well. In
this paper I will tease out some assumptions
upon which this interpretation of the bridge
metaphor relies: that the transition from the old
to the new constitutional order is in the nature
of crossing a bridge from one place to another;
that crossing that bridge is the only, or the
major, requirement for the transition from a
culture of apartheid authoritarianism to a cul-
ture of constitutional justification; that such a
bridge is or was indeed available to us; that we
have crossed (or are in the process of crossing)
the bridge to the new constitutional order; and
that we now find (or will soon find) ourselves
in a new position that is characterised by the
absence of the old culture of authority and by
the presence of a new culture of justification.
These presuppositions are undoubtedly repre-
sentative of the dominant vision of constitution-
al transformation in South Africa, but they deny
and suppress other interpretations of, and dis-
courses about, transition and constitutionalism.
In this paper, I argue that we should reconsider
the bridge metaphor and the assumptions
accompanying it when we assess the moves
involved in land reform and in a constitutional
transition to democracy.'*

In the next two sections of this paper, I com-
pare some aspects of apartheid land law with
features of land reform initiatives in the new
constitutional order, and I argue that we cannot
discuss apartheid land law and post-1994 land
reform as two stages along the walk to free-
dom, or as the starting point and end goal in the
historical progression from problem to solution.
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I approach the comparison from an unconven-
tional vantage point, based on two critical
insights formulated by Yale Law and History
professor Robert Gordon.'* The first insight is
that “[t]he discourse of law — its categories,
arguments, reasoning modes, rhetorical tropes,
and procedural rituals — fits into a complex of
discursive practices that together structure how
people perceive and that therefore act to repro-
duce or to try to change people’s social
reality”.'®

The second insight is that, “[a]lthough they
are the product of political conflict, legal forms
and practices don’t shift with every realignment
of the balance of political forces”, but “tend to
become embedded in ‘relatively autonomous’
structures that transcend and, to some extent,
help to shape the content of the immediate self-
interest of groups”.!” On the basis of these two
critical insights, I question the theoretical valid-
ity of the picture of apartheid land law and
post-1994 land law as two different places, on
either side of an abyss bridged by the
Constitution, and I argue that both apartheid
land law and post-1994 land law, as well as the
process of transition from one to the other and
the role of the Constitution in this process,
should be understood in terms of complex rela-
tionships between a number of “relatively
autonomous” political, social and legal codes
that affect and shape both pre- and post-1994
constitutional law and land law and our inter-
pretations of them.

My analysis in the paper should be judged at
two different levels. At one level, I argue that
the image of a journey, a walk, might be suit-
able as a metaphor for the personal history of a
political activist and statesman, but not for con-
stitutionalism — or transformation-talk: for that,
we need more complex images of movement in
the sphere of social, political and legal rela-
tions. In the rest of the paper, I therefore pro-
pose a different metaphor for movement — that
of dancing,'® which allows us to imagine social
relations in a more complex sense. However,
even when we trade the linear imagery of walk-
ing for the more complex imagery of dancing,
we still have to resist the temptation to see
transformation from authoritarianism to justifi-
cation — from one dancing code to another,
from volkspele jurisprudence to toyi-toyi
jurisprudence — as progress. Trading one cultur-
ally and ideologically over-determined code of
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progression for another does not liberate us
from instrumentalism, even if we make the
transition without bloodshed. At a second level,
I therefore suggest that we should not only
switch to a more complex metaphorical code
such as dancing when discussing social and
legal transformation, but that we should also
deconstruct the codes we dance to.

Deconstruction of the codes we dance to
means that we should pause to reflect upon the
codes, the language, in terms of which we think
and talk and reason about constitutionalism,
about rights, and about transformation, and
recognise the liberating and the captivating
potential of the codes shaping and shaped by
that language.'® If political protest was an
attempt to articulate other options for meaning-
ful change,° we should use the liberty won by
the struggle for freedom and continually dare to
imagine alternatives, not in an attempt to design
or develop something better than we have now,
but to open our imagination to alternative
visions, to the possibility that things can be dif-
ferent. Once clear meanings are out of the
house, we can allow language to dance on the
table.

1. VOLKSPELE JURISPRUDENCE

“Nothing’s changed but the surrounding

bullshit — that has grown.”

Pearl Jam “Off he Goes” on No Code*!

Ten years after the formal abolition of
apartheid,?” it is tempting to see a discussion of
apartheid land law as a waste of time — after all,
we should be looking forward, to the future,
seeing that apartheid is something of the past,
outdated, like traditional Afrikaner volkspele
(folk dancing). In fact, volkspele is an interest-
ing metaphor for apartheid jurisprudence. In
traditional Afrikaans-speaking communities,
the name volkspele? and the cultural image of
the volkspele movement depend on subliminal
impressions of good, clean, innocent fun,
enriched by a healthy connection to its roots in
Afrikaner history and culture.?*

This impression supports the popular image
of volkspele as a culturally contextualised but
politically innocent code of dancing, of playing
games.?® At its best, volkspele represents an
opportunity for dressing up in romantic
Voortrekker clothes?® and for a fun display of
folk dancing; at its worst, it is associated with
cultural excess like eating too much braai-
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vieis*’ and clandestine kissing behind the koek-
sister”® tables.

Closer scrutiny reveals a more complex rela-
tionship between the cultural and the political
codes of Afrikaner folk dancing. The volkspele
movement received its major growth in popular
support and the inspiration for its traditional
Voortrekker dress from the symbolic Ossewa
Trek of 1938,% when a close and lasting sym-
bolic connection was established between the
volkspele movement and the mythical, ideologi-
cally-inspired image of the Voortrekkers as
brave and independent spirits who crossed the
Drakensberg and moved deeper into the conti-
nent to escape from English imperialism.*
New volkspele “games” or dances such as the
“wagon wheel”*! and the “ox-wagon™>? were
designed around the time of the centenary cele-
bration of the Great Trek, based on images bor-
rowed from Voortrekker history and folklore,
and displayed at cultural, religious and political
Afrikaner meetings.*3 In the same vein, volk-
spele dancing as a cultural activity received
support from a major church grouping when the
foundations of volkspele in Afrikaner patrio-
tism were demonstrated at a national synod of
the Nederduits Gereformeerde Kerk in 1940,
where the new “wagon wheel” dance** was
demonstrated, accompanied by a reading of
Voortrekker leader Andries Pretorius’ words to
Sir Harry Smith: “There is a wheel turning in
South Africa which neither you nor I can
stop”.>> The dress and dancing codes of the
volkspele movement were thus integrated with
symbols of the rise of Afrikaner exclusivist
political consciousness.

In addition to its popular image of good,
clean fun and healthy cultural festivity, volk-
spele therefore turns out to be a code for a very
particular set of cultural, social and political
ideals and aspirations connected to exclusivist
ethnic Afrikaner nationalism. As the wagon
wheel dance illustrates, the metaphorically rich
cultural signifier is also a political signified —
the seemingly natural link between the sign and
its cultural meaning turns out to be arbitrary
and unstable.>® Moreover, the cultural and the
political codes were hopelessly, inextricably
mixed up in the sign, in the dress codes and the
games of volkspele dancing — once the fun of
dancing and the spontaneity of cultural festivity
have been pushed aside by the urgency of polit-
ical posturing, the political meaning of Afrikan-
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er nationalism could never be exorcised from
the dance to leave an apolitical, “purely” cultur-
al husk. When Voortrekker “rhetoric” was
introduced to volkspele, it did not simply add a
dress code and a few new games to the move-
ment’s repertoire — it sucked meaning and sig-
nificance from, even as it added to, the notion
of dancing.

Apartheid law also consisted of legal codes
that were mixed up with the ideological code of
Afrikaner ethnic nationalism and exclusivism,
and again the mutual cross-references between
the legal and the political codes created a whole
new, inseparable layer of legal and political
meaning. Important for my purposes here is the
fact that apartheid brought about a fundamental
synergy between apartheid ideology and
Roman-Dutch law. Apartheid law relied on a
mixture of Roman-Dutch property codes and
apartheid ideology, where two properties were
mixed up in such a way that a completely new
mixture was created, from which the original
elements could no longer be separated and
extracted.’” During the early days of the new
constitutional order, there were tentative politi-
cal calls for the abolition of Roman-Dutch
law>® and passionate rhetoric against it,* but it
was clear from the beginning that the mere abo-
lition of apartheid laws was never going to rid
South African society or law of the legacy of
apartheid completely. Apartheid law was not a
statutory, political aberration; a foreign, exter-
nal attachment or a malignant growth that could
be removed mechanically or separated surgical-
ly from the underlying structures of South
African common law, without leaving a trace of
damage*® or scar tissue — the different codes
were too closely mixed up for that.

The complex relationship that was estab-
lished between ideological and legal codes can
be illustrated with reference to Robert Cover’s
notion of the relationship between violence and
the word.*! To establish and enforce a legal
structure for the embodiment of apartheid ide-
ology, to translate it into social and legal prac-
tice, required something similar to what Cover
referred to as “the social organisation of legal
violence”,** the ability to assume “an entire
structure of social cooperation”, including
“conditions of effective domination™? and
enforcement. For apartheid to work effectively
as a legal system, apartheid law had to rely on
the separation of powers: the legislature had to
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be able to promulgate the necessary race-based
segregation statutes** without interference from
the courts;* the courts had to be able to inter-
pret and adjudicate these statutes without debil-
itating conflicts of conscience; and the legisla-
ture and the courts had to be able to trust that
laws and court orders would be carried out by
the executive. It is the second of these require-
ments that interests me — for the courts to inter-
pret and adjudicate the segregation statutes
without conflicts of conscience, they had to be
able to rationalise their decisions with reference
to some commonly accepted code of sound
judgment.*

The ideology of apartheid required words,
legal codes as provided by Roman-Dutch prop-
erty law,*” to make its legal violence intelligi-
ble in the community. Lawyers, including the
judges, would play their assigned role more
readily if they could explain and justify at least
some (part) of their decisions with reference to
what they regard as politically neutral princi-
ples of law. Robert Cover has argued convinc-
ingly, albeit in a different context, that a “bond-
ed interpretation”® based on the structure of
organised legal violence, inherent in a shared
code of sound judgment, provides a reciprocal
guarantee: the words of the law (interpretation)
will be backed up by organised violence (power
of enforcement), and the violence of the law
(organised enforcement) will be made intelligi-
ble and acceptable by the right legal words
(interpretation). Apartheid could establish the
violence of racial segregation ideology more
successfully when it was explained and ratio-
nalised in seemingly neutral and reasonable
words of an established legal system such as
Roman-Dutch law. As it happened, Roman-
Dutch law of private property could provide
just the right kind of code to suit the purpose.

To understand the justificatory synergy
between the violence of apartheid ideology and
the words of Roman-Dutch private law, it is
necessary to distinguish between two seeming-
ly conflicting characteristics of land law in the
apartheid era, namely that it was simultaneous-
ly dynamic, functional and goal-oriented,* and
static, spatial and position-oriented™ — the legal
equivalent of an artwork that displays all the
essential characteristics of a painting and of a
movie at the same time. In its dynamic, instru-
mental mode, apartheid law treated land and
land rights as instruments for social change and
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transformation — individual rights were subject-
ed to large-scale state interferences for the sake
of building the dream, establishing the goals of
the “colossal social experiment” that was
apartheid.’! This “jurisgenerative™? aspect of
apartheid law was aimed at large-scale and
often disturbing changes and social transforma-
tions, for which the apartheid government
could not rely on existing law, and therefore the
role of the legislature was supreme — legislation
created the “sacred texts™* around which the
ideological and instrumental meaning of
apartheid law was generated.>*

The dynamic, functional aspect of apartheid
land law is illustrated most clearly by the
instrumental role that apartheid land law played
in social engineering, in the sweeping social
and legal changes that were involved in spatial
race-segregation. In this mode, apartheid land
law required dramatic and fundamental statuto-
ry changes in the law and in society, including
the manipulation of existing land rights and the
creation of new land rights, to suit the require-
ments of racially segregated land holding and
development. First of all, the country was
divided into exclusively white and black areas,
people from one race group being prohibited
statutorily from owning or using land in an area
designated for people from another group.>
This involved a certain amount of expropriation
of land from (mainly) black landowners and
forced removals in order to “clean up” incon-
sistent (mainly) “black spots” in areas designat-
ed for whites, and to “consolidate” the respec-
tive designated white and black areas.®

Secondly, land rights in the black areas had
to be redefined to suit the perceived circum-
stances and requirements of black people in the
rural areas and in the black townships in white
areas — in both instances, this redefinition
meant that black land rights were downgraded,
transformed into insecure, precarious rights,
even in instances where the black people used
to have ownership before they were removed
from “white” land.>’

The dynamic aspect of apartheid land law
was presented as temporary, something that
was supposed to become redundant once the
goal of segregation had been realised. The
changes required by this dynamic were justified
by the end goal, which was the realisation of
the grand dream of apartheid, namely total sep-
aration of race groups. This teleological justifi-
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cation of temporary injustice characterises
apartheid as what Robert Gordon described as
“evolutionary functionalism”,’® which means
that “the natural and proper evolution of a
society ... towards the type of [society idealised
in the dominant ideology, requires] that the nat-
ural and proper function of a legal system is to
facilitate such an evolution”.>° The aim of
apartheid land law was to facilitate the transi-
tion to a situation where separate political,
social and legal structures have been estab-
lished for each race group, and where each
group could enjoy its own (and probably, but
not necessarily, equal) rights within the exclu-
sive space set aside for it. The infamous apart-
heid land laws®® and the weak statutory rights
afforded to black people during the apartheid
era were therefore seen as unavoidable products
of the grand social experiment of apartheid, and
while the establishment of apartheid created
inequalities, suffering and disadvantage, the
evolutionary spirit of instrumentalism allowed
the architects of apartheid to argue that the
inconvenience was temporary and justified, and
that the rights of black people could enjoy the
necessary attention once the space had been
created within which suitable rights could be
established for them.®!

In this instrumental mode, apartheid-talk was
largely political, ideological rather than legal,
and its legal aspect was restricted to the pro-
mulgation of “politically inspired” legislation,
creating the false impression that the whole of
apartheid law could be identified with this leg-
islative aspect and therefore abolished easily by
scrapping a few laws. The rhetoric of the
instrumental mode of apartheid land law was
largely future- and goal-oriented, justificatory,
explaining the injustices brought about by
apartheid as inconvenient but temporary, transi-
tional situations that were inevitable on the way
to reaching the goal.

In its analytic, spatial mode apartheid law
treated land and land rights as space, as exclu-
sive areas for the autonomous growth and
development of individuals and race groups. In
this mode, the ideology of racial purity and sep-
aration found support for its exclusivist vision
of individual autonomy and human flourishing
in the dominant theory of Roman-Dutch prop-
erty law.®?> Whereas the dynamic, instrumental
aspect of apartheid land law was primarily
“jurisgenetic”, creating new law through legis-
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lation to promote the ideological goals of
apartheid, the analytic mode of apartheid land
law was entrenched by the “jurispathic”®® role
of the courts, where the hierarchies of apartheid
were upheld by suppressing rules or interpreta-
tions that did not fit in with the grand social
experiment of apartheid, and by selecting and
enforcing rules and interpretations that did fit
in.

In its static, spatial, position-oriented mode,
the apartheid system looked palatable, political-
ly neutral, rational, especially to lawyers who
held the Roman-Dutch tradition in high regard
or who were accustomed to its rhetoric. If one
ignored the dynamic, instrumental, “temporary’
aspect of apartheid land law and the changes
and upsets it brought about, the underlying sys-
tem of land rights in the apartheid scheme —
presented in the language of Roman-Dutch land
rights — had an air of legal and moral respect-
ability. In its analytic, static mode, apartheid
land law treated land rights basically as posi-
tion, as space that could embody and guarantee
apartheid’s segregationist aspirations with
regard to the physical security, economic power
and political status of (especially white) people.
The analytic rhetoric of position, of boundaries
between autonomous spaces, and of exclusion
that underlies apartheid philosophy relied on an
essentialist definition of whiteness (race classi-
fication) as well as an exclusivist definition of
land rights. The definition of whiteness was
provided by the race-based ideology of the
minority government and embodied in the core
legislation that identified, established and
upheld the exclusivity of separate areas for the
“separate development” of different race
groups,®* but segregationist politics also
required a separation-oriented system of land
law, based on the definition, maintenance and
protection of existing land rights in a spa-
tialised framework, which emphasises the
exclusivity of individual and (race) group land
holdings. In this quest, apartheid policy discov-
ered a felicitous (but not altogether coinciden-
tal) partnership with Roman-Dutch private law.
The definition of rights as exclusive spaces that
allowed for free exercise of individual autono-
my was provided by Roman-Dutch private
property law and its dominant Pandectist vision
of rights.

Two characteristics dominated the Roman-
Dutch view of property as it was established in

>
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South African law by the early decades of the
20th century: ownership was regarded as the
pinnacle of a hierarchy of rights in property,®
and seen as a fundamentally individual, exclu-
sive and absolute right.®® To say that ownership
was an absolute right does not mean that it was
unrestricted, but that its default mode was unre-
stricted — it could accommodate restrictions,
either in the form of public law limitations or in
the form of conflicting rights held by others,
but in the absence of clear proof, such restric-
tions were assumed not to exist.%” Similarly, to
say that ownership was exclusive does not
mean that co-ownership or other forms of com-
munal or social ownership was impossible, but
it does mean that they were uncommon and
often regarded as weak or impractical. The
hierarchical superiority of individual ownership
compared to any other property right or even
any other right was clear in Roman-Dutch
property law — all things being equal, the own-
er’s right would always be stronger than any
other claim, unless another person could prove
the existence of a limited, conflicting right
created or assented to by the owner.®® This was
particularly clear with regard to the superiority
of the right of ownership as against possession
or use-rights with regard to the property. Carey
Miller points out that, with regard to land, the
exclusivity and hierarchical superiority of own-
ership were entrenched during the apartheid era
by the system of land registration, which pro-
vided both a handy control over the acquisition
and transfer of land rights in the exclusive
racially defined areas and a way of ensuring
that black land rights in white areas remained
weak and insecure.®

By the middle of the 20th century, land rights
and the image of a landowner as supreme mas-
ter of his’® well-defined and fenced-off proper-
ty”! was an established metaphor for property
rights and even for rights in general,”* and this
metaphor suited the requirements of apartheid
law perfectly. With reference to the exclusivity,
absoluteness and hierarchical superiority of
individual ownership as the most complete and
the most important right that one could hold
with regard to property, Roman-Dutch private
property law can be described as a system of
mutually exclusive rights, backed up by a sys-
tem of remedies that are either aimed at the pre-
vention of interferences with existing property
rights,”? or at reclaiming property that had been

65

dispossessed,’ or at claiming compensation for
loss caused by unlawful interferences with
property.”® The main function of law in this
perspective is to define rights, to determine the
boundaries between competing rights, to
uphold their mutual exclusivity, and to identify
and award remedies for breaches of the bound-
aries.”® Nowhere else is this pattern more clear-
ly demonstrated than in the law of neighbours,
which defines the function and status of bound-
aries between contiguous properties and the
reciprocal rights and duties of neighbouring
owners, and thereby offers an almost paradig-
matic 19th century, Kantian vision of property
rights and of rights in general to fit in with lib-
eral live-and-let-live sensibilities. Within the
boundaries of his own property, each owner can
virtually do as he likes, provided only that he
respects the rights of his neighbours to do the
same, that he does not encroach on the neigh-
bours’ land by his actions, and that he generally
adheres to the principle of reasonableness.”’
Terms such as “nuisance”, “annoyance”, and
“encroachment” are important organising prin-
ciples in this rhetorical structure.”® Although
the relationship between neighbours is unique
in law,” the neighbour relationship assumed
the format of a paradigm, a general model for
all land rights, property rights and even other
private rights, in the sense that it exemplifies
the typical private-law picture of rights as
spaces for the free exercise of individual auton-
omy, restricted only by the measure in which
they meet and conflict with other rights, in
which case the conflicting rights have to
accommodate each other on the basis of reason-
able exercise.®

Interestingly, apartheid land law confirmed
its allegiance to the static, spatialised, hierarchi-
cal perception of existing property holdings
even when the very development of property
institutions was at stake. This is illustrated nice-
ly by the development of the so-called “new
patterns of landownership” during the last
decades of the 20th century,®! which were
intended to meet the growing demand for new,
progressively commodified forms of land
rights.®? Dynamic and suitable new land-use
rights such as sectional title ownership, share-
block ownership and property timesharing were
created and protected by statute. Interestingly,
all the novelties were carefully cast in the tradi-
tional Roman-Dutch hierarchy of ownership,
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real rights and personal rights, with suitable
statutory support in places where personal
rights lacked the required security or access to
financing.®3 Within the Roman-Dutch para-
digm, these new rights were also cast in the tra-
ditional hierarchy of spatially exclusive land
rights, even in cases where new use rights in
one single property were created for a number
of different people.®*

The historical origin of the South African
common-law’s hierarchical, spatialised vision
of property as exclusive spaces of personal
autonomy was probably German Pandectism.
Bernhard Windscheid, one of the most influen-
tial Pandectists, provides some interesting per-
spectives in this regard.®> Windscheid describes
all private-law rights as norms or principles,
issued by the legal system (objective law) for
the benefit of a specific individual subject,
which allows the individual to decide whether
to enforce his/her freedom in the face of oppo-
sition or interference from others. Every private
right is therefore described and analysed as an
opportunity, provided by the legal system and
backed up by force, for an individual to enforce
his/her will against others. Real rights, of which
property ownership is the most important, are
characterised by their exclusivity: they allow
their holders to exclude all other people from
the use and enjoyment of property and from
actions that interfere with such use and enjoy-
ment. Ownership is distinguished from other
real rights in terms of its scope: it allows the
owner to exclude all other people from the use,
enjoyment or interference with the property in
all its relations and aspects.®® This right is
described primarily as a right of one person
against another person (or against all other peo-
ple), and not as a right to an object, and so it
acquires special social significance. In his theo-
ry of ownership, Windscheid sets out a theory
of society, which is based on the notion of exer-
cise of individual free will through ownership
of property — property is a requirement for and
guarantee of individual liberty and personhood,
and simultaneously individual ownership is
required and justified by individual personhood
and liberty.’’

For my purposes, the most interesting feature
of this vision of property rights is its spatial ori-
entation. Rights and the relationships between
them are literally seen as spaces, basically in
the same way that pieces of land and the
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boundaries between them are portrayed on a
map. The underlying presupposition of this
vision of land rights (and especially of other
rights, once the metaphor has been extended) is
that this is the only or the best or at least a suit-
able or morally, socially, politically and legally
defensible way of enjoying and exercising
rights. Rights are held and exercised individual-
ly, in clearly and strongly demarcated zones of
exclusive autonomy, where the emphasis falls
on the holder of the right’s ability to exclude
others, to enforce his will on them. The func-
tion of the law is to define, patrol and enforce
respect of the boundaries and to punish trans-
gressions. This vision of rights depends on a
basically atomist, Hobbesian theory of society
and of law.®

The correlative of the spatial exclusivity of
Roman-Dutch property law in the apartheid
scheme was the spatialisation of the so-called
homelands in grand apartheid and the definition
of exclusively white, black, Indian and
coloured residential areas in the white urban
areas. If exclusivity and boundaries were
required and therefore justified for the sound
development of individual freedom and person-
hood, exclusively white (black, etc.) group
areas were also required and justified for the
sound development of group identity and
“group-hood”, and land rights could therefore
be enjoyed optimally in an area reserved exclu-
sively for a specific race group. Most impor-
tantly, since land rights are seen in terms of the
possibility they provide for individual opportu-
nity to enforce one’s will on others in an exclu-
sive sphere of autonomy, it stood to reason that
different land rights would be available to dif-
ferent race groups in their respective race areas.
This resulted in a system where different areas
were not only reserved for different race
groups, but where different property rights with
different characteristics and features applied in
each of these areas.”’

In areas reserved for whites, land law was
based on Roman-Dutch property law, and more
specifically on the paradigmatic position of pri-
vate, individual ownership with all its accom-
panying characteristics and entitlements:
absoluteness, exclusivity, permanence, assess-
ment according to market value, privacy, pro-
tection against state interference. In areas
reserved for other race groups, and especially
for blacks, land law was based on customary
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law, as amended and supplemented by legisla-
tion and various ordinances and proclamations,
or on the notion of precarious holding from the
state, which was basically feudal in nature, fun-
damentally open to state manipulation and
interference. The spatial separation also extend-
ed to the traditional divisions of law: white pri-
vate property law was an important aspect of
private law, but black property law was regard-
ed as part of customary law or public law.

The fact that the dominant orientation of the
apartheid enterprise was spatial and that its spa-
tial “aesthetic™® was so strongly built on the
Roman-Dutch vision of property as an exclu-
sive right, resulted in an ironic twist in a num-
ber of cases where Roman-Dutch private law
(and particularly neighbour law) principles and
remedies’! were used to confront the white
government that, during its final years, was try-
ing to undo some of the damage caused by its
own apartheid policies. In a number of cases
decided during the difficult years between the
realisation that the system of apartheid could
not be upheld indefinitely and the advent of the
new democratic order,”? groups of white
landowners attempted to prevent the state from
settling groups of black people on land in their
vicinity,” relying on the notion of these settle-
ments creating a “public nuisance”. In the 1989
case of East London Western Districts Farm-
ers’ Association and Others v Minister of
Education and Development Aid and Others,**
the farmers succeeded because the state failed
to execute its statutory duty to care for the resi-
dents in the settlement while simultaneously
taking due care to protect the established prop-
erty rights of the existing residents in the
area.”> Neighbour law and nuisance rhetoric
and language featured prominently in the deci-
sion, although immunity resulting from statuto-
ry authority could provide the state with a valid
defence if it could satisfy the onus of proof
(which it could not).”® In the later Diepsloot
case,” it was particularly the first decision of
De Villiers J in the Transvaal Supreme Court
that rang with the phrases of nuisance law,”®
although this kind of private-law rhetoric was
toned down substantially in the later decisions
of McCreath J in the Transvaal Supreme
Court” and Smalberger JA in the Appellate
Division.'?

The ironic twist in the “public nuisance”
cases from the last years of apartheid illustrates
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the inability of apartheid land law to really
accommodate dynamic change and reform —
despite the dynamic, instrumentalist rhetoric
which apartheid ideology required (and used) to
justify its social and legal interferences with
existing (black) property rights, it appears that
the heart and soul of apartheid land law was
always its analytic, static, spatial rhetoric, the
language of space, position, boundaries and
exclusivity it found so handily embodied in
Roman-Dutch property law discourse. This dis-
course of space and exclusivity offered a per-
fect opportunity for the ideology of racial
exclusivity to produce a legal explanation for
dancing the volkspele wagon-wheel,'*! for clos-
ing the circle around its exclusive space of
autonomy. Defining personal and group auton-
omy and the exercise of land rights in terms of
exclusive space, protected strongly against
invasion or trespass from anybody else, was
thereby sanctified in terms of seemingly ratio-
nal legal principle. The crucial moment in the
history of apartheid land law was the opportu-
nity to create a new land rights code by mixing
the exclusivist rhetoric of apartheid racial ideol-
ogy with the exclusivist rights-talk of Roman-
Dutch property law, influenced by 19th century
Pandectism.'%? In this mixture, the apparently
neutral and rational language of Roman-Dutch
law made the violence of racist apartheid ideol-
ogy appear legally intelligible and accept-
able,'® by creating the impression that there
was a rational and legally respectable connec-
tion between owning land and excluding others
from land, and that land rights were about
drawing boundaries and excluding others.

Moreover, the apparent rationality of our
Pandectist vision of Roman-Dutch property law
helped to lend respectability to the dominant
jurisprudence of apartheid land law, volkspele
jurisprudence, by creating the false impression
that we were legally impelled to do what we
did, that we had no other choice, rather than
realising that apartheid land law was created by
free choice and on the basis of ideological
motivation,'®

2. TOYI-TOYI JURISPRUDENCE
“Of course we Tippex out our treachery,
purge our perfidy, and offer retrospectively
a tabula rasa of the heart ... but that’s all
bollocks, isn’t it?”

Julian Barnes Love, etc'®
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During the last years of the apartheid era, it
became popular wisdom that the establishment
of a nonracial constitutional democracy was a
requirement for lasting peace and a sine qua
non for development in South Africa.!% To
avoid a bloody revolution, a full-scale transfor-
mation was required to dismantle apartheid, to
eradicate the legacy of what the 1993 Consti-
tution eventually described as “the past of a
deeply divided society characterised by strife,
conflict, untold suffering and injustice”, and to
establish “a future founded upon the recogni-
tion of human rights, democracy and peaceful
co-existence and development opportunities for
all South Africans, irrespective of colour, race,
class, belief or sex”.1%7 The obvious and imme-
diate concern was to abolish segregation and
inequality and to create a broad constitutional
framework for political and social justice,
based on a constitutional guarantee of equality,
human dignity and freedom for all,'® but the
transformation also urgently required substan-
tive social justice: the creation and delivery of
jobs, medical services, pensions, education,
land, housing, water.

In the end, the nonviolent transition from
apartheid authoritarianism to a constitutional
democracy was brought about by a number of
interlocking and overlapping factors, one of
which was the tradition of largely nonviolent
protest and mass action established during the
1980s by the Mass Democratic Movement.
Appropriately, a unique dancing code played a
role in the culture of mass demonstration and
protest. The toyi-toyi'® is a protest dance,
which involves a jogging movement (on the
spot or while moving forward slowly)!!? with
high lifting of the knees, imitating a demanding
military drill and usually performed in crowds
marching shoulder-to-shoulder, not unlike a
military squad doing fitness training.!!! The
dance, which is accompanied by the singing of
protest songs, was introduced to South African
townships during the 1980s by Umkhonto we
Sizwe guerrillas returning to South Africa from
training camps in Zimbabwe, and was regularly
performed by crowds during the protest march-
es of the last decade of apartheid rule and the
first years of transformation.'!?

As a protest dance, the military image and
political purpose of toyi-toyi dancing is right
out in the open, with none of the coy cultural
posturing of volkspele dancing. In fact, the mil-
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itary origins of the dance resulted in an upright,
knees-up style that distinguishes the toyi-toyi
from traditional African dancing styles, where
the essential body position is bent forward and
the essential movements are downward and
inward'!® — in this respect, foyi-toyi dancing
resembles traditional western dancing styles,
where the body position is straight and upright
and the movements are upward and outward.
The upright body position of the toyi-toyi dance
and its performance in a marching squad reflect
the confrontational, provocative, demanding
attitude of semi-military political protest, and
its imagery and rhetoric confirm that: chal-
lenge, protest, demonstration, demand.

However, despite its military origins and the
confrontational and provocative political chal-
lenge projected by a toyi-toyi march,''* it is sig-
nificant that these marches played a role in
bringing about a relatively nonviolent political
revolution in South Africa, much as the nonvio-
lent protests and candle processions contributed
to the velvet revolution in Europe during the
late 1980s.!'> Toyi-toyi dancing is essentially
nonviolent, playfully enacting an informal
black opposition politics of demonstration and
protest, on the boundary of order, in a system
where formal black opposition politics was
ruled out by state violence.''®

Two aspects of the toyi-toyi dancing code
illustrate the political motivation that allowed it
to help inspire nonviolent transition to a consti-
tutional democracy. On the one hand, the dance
is characterised by its urgency, illustrated by
the dynamic, strenuous and exaggerated march-
ing movements, combined with the singing of
protest songs. This dynamic, active aspect of
the dance underlines the serious intent, the
barely contained energy and the potential vio-
lence underlying the demand for change, and
distinguished the South African toyi-toyi
marches from the silent European candle pro-
cessions of the late 1980s. On the other hand,
though, foyi-toyi protest action displays a
remarkable patience, a strategy of waiting, of
marking time, while nevertheless and unmistak-
ably confronting and challenging the existing
order. The fact that a toyi-foyi dancer basically
remains in place while executing exaggerated
marching movements emphasises the con-
frontational and demanding presence of the
marchers, but simultaneously embodies the
restraint which ultimately allowed the power of
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these demonstrations to remain relatively non-
violent. Significantly, the toyi-toyi was a strug-
gle dance of demanding, of waiting, and not of
taking.

Toyi-toyi dancing, in the context of protest
marches and mass action, was instrumental in
the transition to constitutional democracy in
South Africa, and in the creation of a new polit-
ical dispensation in which the demands of
social and land reform could be addressed. In
this respect, this dance is a metaphor for the
jurisprudence of transformation in general and
land reform in particular. A small number of
examples from transformation legislation and
case law unpicks some of the meanings of toyi-
toyi jurisprudence. Any evaluation of land
reform laws and initiatives is difficult,!'” both
because of the scope of the laws involved and
because of the relatively short time during
which these laws have been in operation.
Moreover, any evaluation of land reform
depends on what one expects of it. I suspect
that David Carey Miller’s approach is that land
reform is necessary but should bring about jus-
tice and equity with the minimum upheaval,
which explains why he says that land reform
can be limited insofar as it does not involve or
require a departure from the “ruling common
law of property”,''® and then immediately
recognises that land reform has resulted in “a
number of major changes to the law of proper-
ty, in both substance and emphasis.”!'* If, on
the other hand, one considers, as I do, that the
merit of land reform depends on how far it can
succeed in breaking away from the language,
from the ideological, conceptual and systemati-
cal codes of apartheid land law and of common
law, the discontinuities rather than the continu-
ities between apartheid land law and land
reform are valued and embraced more radical-
ly. In describing toyi-toyi dancing as a
metaphor for land reform and transformation
jurisprudence, I will emphasise the extent to
which this jurisprudence succeeds in bringing
about a significant break with apartheid, but
remains locked into struggle aesthetics and
rhetoric. My intention in the next few para-
graphs is to analyse and evaluate land reform
measures, briefly and superficially, to demon-
strate my thesis that it can be characterised as
toyi-toyi jurisprudence.

The transition to social justice in the new
constitutional order was guaranteed in a cluster
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of provisions'? in the Bill of Rights.!?! The
1996 Constitution'?? contains a property clause
that not only secures existing property holdings
against improper state interference, but makes
explicit provision for land reform, including
provision for regulatory deprivation and for
expropriation of property for the sake of land
reform.'?? In addition, section 26 FC provides
that everyone has the right to have access to
adequate housing, that the state must take rea-
sonable legislative and other measures, within
its available resources, to achieve the progres-
sive realisation of this right, that no one may be
evicted from their home or have their home
demolished without a court order in which all
relevant circumstances have been considered,
and that legislation may not permit arbitrary
evictions.!?* Legislation has been promulgated
since 1993 to secure the delivery of these socio-
economic rights in accordance with the consti-
tutional provisions.

Carey Miller'? refers to the “prevalent mis-
conception [that] treats the restitution process
as a barometer of land reform achievement”.
Restitution is an emotionally loaded and sym-
bolically important part of land reform, and
highly visible because it deals with concrete,
individual land claims, but it can obviously not
afford a reliable picture of the success or failure
of the land reform process as a whole. This is
so not only because land reform comprises
other, different and equally important projects
apart from restitution, > or because the appar-
ently disappointing restitution delivery numbers
are probably misleading,'?” but also because it
restricts the discussion and evaluation of land
reform to narrow matters of delivery and instru-
mental or pragmatic success, and precludes a
broader philosophical evaluation of land reform
with reference to its ideological, conceptual,
and rhetorical codes.

Judged from the perspective of ideology and
rhetoric, restitution is definitely not the best
example of reform in the sense of breaking with
the conceptual and rhetorical codes of the past.
Restitution is defined'?® as a limited process
whereby specific parcels of land (or alternative
land or compensation) are returned to specific
people (or their direct descendants) from whom
it had been taken (whether by due process of
law or not) in terms of racially discriminatory
laws. The very notion of land restitution
implies that land rights that have been taken
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away on the basis of racially discriminatory
laws and practices have to be restored, and con-
sequently the rights to be restored are more
often than not individual ownership rights in
the hierarchical, exclusivist mould of Roman-
Dutch law. In very simple terms, the disposses-
sions were very often aimed at taking land from
black owners and moving them out to the rural
areas. Now, those people want restitution of the
land that was taken from them. Consequently,
there is a strong emphasis in the restitution
process on restoring patterns of landownership
to their pre-apartheid status. In a limited restitu-
tion process'?® with a limited lifespan,'*° the
emphasis on restoring the balance, on returning
what had been taken away, is understandable,
and restoring the sense of exclusivity and of
autonomy that goes with individual ownership
of land plays an important role in restoring the
dignity and security of people whose land was
taken away from them under apartheid.

However, the result is that restitution does
not promise a great deal of breaking away from
the Roman-Dutch rhetoric of individual, exclu-
sive land rights. Moreover, the rhetorical and
aesthetic code of restitution remains firmly
embedded in (perhaps characterises) foyi-toyi
jurisprudence, in the sense that it takes place in
a confrontational setting, where the claimant
assumes a waiting position from where she
challenges the defendant, demanding restora-
tion and justice. The confronting groups are
well-defined, representative of the apartheid
dispossession and post-apartheid restitution
process: black dispossessed versus white dis-
possessor. The confrontational setting resem-
bles toyi-toyi protest action: “here I am, you
have wronged me, I demand restitution from
you.” This is what the nonviolent revolution
and the transformation to constitutional democ-
racy was all about; this is what restoration and
reconciliation is all about. Restitution jurispru-
dence is clearly and essentially toyi-toyi
jurisprudence, and as such it is closely linked to
the codes of apartheid land law.

Amazingly, and against expectations, the
restitution process goes further than the narrow
concept of restitution — it also includes more
imaginative and exciting processes that tran-
scend the limited exchange economy of restor-
ing the equilibrium that was disturbed by
apartheid.'*! An example is the case of Ex
parte North Central and South Central Metro-
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politan Substructure Councils of the Durban
Metropolitan Area and Another,'>* where a
comprehensive settlement agreement between
potential restitution claimants, the local authori-
ty and land developers was incorporated into a
restitution order by the Land Claims Court even
though it implied that certain restitution claims
had to be substituted by alternative rights, some
of which were unusual. Claimants who wanted
to return to the area and who wanted to proceed
with their individual claims were allowed to do
so, while others who did not want to return to
the area were allowed to claim either monetary
compensation or a beneficial right in the devel-
opment of the area. The Land Claims Court
judged this scheme to be justified under the
heading of land restitution, because it was in
accordance with the public interest.'** Simi-
larly, in instances where whole communities
had been dispossessed of land, section 2 of the
Communal Property Associations Act 28 of
1996'34 provides that a restitution award to the
community shall be made in terms of the tenure
framework set out in the Act, thereby ensuring
that the community is restored and that the land
is given back to the community, as opposed to
individual claimants.'>® In both cases, restitu-
tion is pushed beyond the logic of individual
restoration and into the realm of richer possibil-
ities, of alternative visions, by establishing a
connection between land reform and the heal-
ing and rebuilding of communities around
urban redevelopment schemes and rural com-
munal land holding.

As a second category of land reform, redistri-
bution of land'*® is a less limited process
whereby land or access to land is given or made
available to people who have no land or inade-
quate land, either for agricultural (subsistence
or commercial) or residential purposes. Provi-
sion of housing forms part of this process,
which is more difficult to define and to evaluate
than restitution, because the concrete, visible
procedure of claim and judgment is absent in
this instance. For the most part, this process is
embodied in state'3” policies regarding the allo-
cation of funds for development of land and
building of houses or for housing subsidies, and
in laws that promote wider access to land and
housing, in pursuance of the redistribution
imperative embodied in section 25(5) of the
1996 Constitution.*® As is perhaps to be
expected, these laws provide for wider access
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to land and housing on the basic assumption
that individual ownership is the ultimate objec-
tive, although provision is made for security of
tenure in cases where ownership is not
feasible.!* By and large, the redistribution
policies and laws function within the common
law conceptual and institutional structures that
date back to the days of apartheid, the differ-
ence being that the strictures of racial discrimi-
nation have been removed and that access to
land and housing is extended to people and
communities previously excluded from it. On
the whole, land redistribution also functions
within the boundaries of foyi-toyi jurispru-
dence, in the sense that it involves a challenge,
a demand to restore the balance, a claim to cor-
rect the maldistribution of land brought about
by centuries of colonialism and decades of
apartheid government. Of course, in this case
the claim is not for a specific parcel of land that
was taken away, but a more general claim
based on a general imbalance in land holdings,
and consequently the standoff is not between
the black dispossessed and the white disposses-
sor, but between the black landless and home-
less and the current government, who has taken
the place of the white minority government.
The picture nevertheless remains the same:
redistribution jurisprudence is also toyi-toyi
jurisprudence of claim and demand.

The exception, as far as redistribution is con-
cerned, is the Transformation of Certain Rural
Areas Act 94 of 1998, which provides alterna-
tives for rural land holding, allowing certain
rural communities to abandon their traditional
or current tenure systems and adopt a better or
more suitable system, notably in the form of the
structures provided in the Communal Property
Associations Act 28 of 1996 (mentioned earli-
er).140

Conceptually, tenure reform is the category
of land reform where one would have expected
the most imaginative, ground-breaking
changes, since it involves the transformation of
the apartheid legal system of weak, insecure
and generally unsuitable black land rights.'#!
Tenure reform is defined as a process whereby
insecure or unsuitable forms of existing land
tenure are transformed legally to provide better
or more suitable rights. This can concern the
security of the landholding as such, or the pos-
sibility of procuring loans with the land right as
security, or any aspect of the tenure under
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which the land right is held or exercised. One
of the greatest problems caused by apartheid
land law was that black land rights, both in
urban and in rural areas, were cast in legal
forms that rendered them permanently insecure,
weak, and open to the manipulation that charac-
terised the forced removals and evictions of the
apartheid era. In a sense, black land rights
under apartheid land law were caught up in a
politically inspired and racially defined feudal
system, which meant that black land holders
and occupiers could never be sure that their
overlords (either white state officials or black
tribal officials) would not retract or amend the
precarious privilege under which the land was
held. Occupiers and users of tribal and urban
land in rural areas, occupiers of houses in white
urban areas, farm labourers, occupiers of infor-
mal settlements in both rural and urban areas,
family members of workers on farms and in
urban areas and many other categories of black
occupiers and users of land were living under
the continuous threat of eviction and removal.
Against this background, tenure reform was
intended to restore a minimum of security and
permanence, to restore the land rights of those
who have lost their rights under apartheid, to
formalise the land rights of those whose occu-
pation or use of land justified it, and to estab-
lish land rights for those who needed it. Two
basic options were open as far as the philosoph-
ical approach to tenure reform was concerned:
to restore, formalise and establish land rights
within the broad categories of common law, or
to take a different road and establish land rights
with direct reference to their context and func-
tion, without much regard for the question
whether these rights fitted into the common law
system of rights. The latter option, which has
been described as the “fragmentation of land
rights”,'*? would imply that the context and
requirements of those who occupy or use land
(rather than its conceptual or dogmatic position
in the common law system) should dictate the
form, characteristics, content, protection and
limitations of a given land right, somewhat sim-
ilar to the statutory development of sectional
title, timesharing and shareblock interests in the
1970s and 1980s. With two important excep-
tions that are discussed separately below, the
expectation that tenure reform might follow the
functional, fragmentation option was not
realised, and the tenure reform laws remain
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firmly entrenched in the hierarchy of common
law land rights,'** their major merit deriving
from the fact that they lift previously insecure
and undervalued land rights above the constitu-
tional threshold of minimum protection, either
by upgrading it to a recognised common law
property right or by prohibiting or curtailing
eviction.

Tenure reform is the most abstract land
reform process, involving manipulation of the
laws that determine the legal form and nature of
land rights rather than physically establishing
people on land, and therefore it does not pre-
sent the easily identifiable picture of land
claims and demands that are associated with
restitution and redistribution processes.
However, tenure reform and particularly the
laws through which the new government
attempts to stem the tide of evictions from
farms, informal settlements and squatter camps,
display their own version of toyi-toyi jurispru-
dence in the sense of a process of confrontation
and demand for justice, and in a sense this ver-
sion is closer to the original foyi-toyi protest
marches than any other kind of land reform.
The typical aesthetic here is a standoff between
a white landowner, claiming his right to evict
people from his land in terms of the common
law entitlement of exclusion, and black occu-
piers of the land whose labour is no longer
required and who are threatened with eviction.
In this picture, the white landowner is dancing
the volkspele wagon-wheel, drawing the circle
according to the code of exclusion, while the
black occupiers of the land are dancing the foyi-
toyi of demand, claiming justice according to
the code of transformation. Both call on the
state to uphold their rights. The state, under-
standably, attempts above all to stabilise the sit-
uation and to prevent further evictions that
would increase the already catastrophic situa-
tion of landlessness and homelessness. The
main purpose is to stall the common law logic
of absolute ownership and entitlement of exclu-
sion, and therefore the answer is mainly cast in
the form of common law logic of land rights as
positions secured by boundaries.

Two exceptions are all the more significant
against this background: the possibilities for the
creation of new communal property rights in
the Communal Property Associations Act 28 of
1996, and the special protection of the weak in
the Extension of Security of Tenure Act 62 of
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1997. The Communal Property Associations
Act, which is basically a tenure reform law but
is applied in the contexts of both restitution and
redistribution, creates an interesting possibility
for communities to establish their own commu-
nal property regime to suit their unique circum-
stances and requirements'** — a kind of Sec-
tional Titles Act for rural communities. This
Act, as was pointed out earlier, takes land
reform out of the realm of individual common
law landownership and of customary tribal
landownership, and creates real opportunities
for the restoration, creation and development of
communities around communal property, with-
out the baggage of apartheid land law'*® or of
tribal law.'’ In a very real sense, the limits of
the possibilities for the innovative creation of
communal land rights in terms of this Act are
determined only by the 1996 Constitution and
the imagination of the members of the commu-
nity and their legal advisers.'*

The Extension of Security of Tenure Act 62
of 1997 introduces a different (but related)
innovation to the notion of land reform: the
purpose of all land reform laws and measures
(and particularly of the tenure reform laws) is
to reverse the damage done to black land hold-
ings and rights by apartheid land law, and espe-
cially to improve the security of tenure of black
land holders and users who have been excluded
from full ownership of land, thereby making
them particularly vulnerable to arbitrary evic-
tions and removals. Various tenure reform
laws, such as the Land Reform (Labour
Tenants) Act 3 of 1996, the Communal
Property Associations Act 28 of 1996, the
Interim Protection of Informal Land Rights Act
31 of 1996, the Extension of Security of Tenure
Act 62 of 1997, and the Prevention of Illegal
Eviction from and Unlawful Occupation of
Land Act 19 of 1998, are aimed at achieving
this purpose on various levels and in various
contexts. Generally, the protection assumes the
form of a prohibition against evictions unless
they have been sanctioned by a court order,
which may only be given once the court has
followed a prescribed procedure, requiring the
court to consider all the relevant circumstances,
including the availability of alternative accom-
modation. This basic theme runs through all the
tenure reform laws.'*® However, the Extension
of Security of Tenure Act 62 of 1997 adds an
interesting and important element to the stabil-
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ising protective effect of tenure reform by mak-
ing special provision for vulnerable occupiers
of land such as the elderly and the sick and dis-
abled.'>* Small and insignificant as it might
appear, the aspect of vulnerability (and fairness
issues connected with it in the context of evic-
tion) introduces a wholly new consideration,
unknown to Roman-Dutch law, into the ques-
tion of security of tenure and thereby opens up
new possibilities for the innovative re-imagina-
tion of land rights.

On the whole, it seems fair to say that land
reform legislation remains largely within the
conceptual, systematic and hierarchical code of
common law land law, in the sense that it
rearranges the distribution of land rights within
that code rather than debunking the code. The
most important features, characteristics and
aspirations of the land reform programme can
be explained with reference to the code of com-
mon law land law: land reform is aimed at
restoring imbalances brought about by apart-
heid dispossessions (restitution); improving the
maldistribution of apartheid property holdings
by opening up access to land and housing to a
wider spectrum of people, especially from the
previously disadvantaged communities (redis-
tribution); and improving the insecurity of
existing black land holdings and occupancies
by improving or at least stabilising their legal
status to prevent forced removals and evictions
(tenure reform). In this perspective, land reform
basically retains the structure and the code of
common law land law, although it improved the
position of previously disadvantaged and dis-
possessed people by moving them or the status
of their land rights to a different, better position
in that structure. The analytic or static aesthetic
of rights as secure places divided by boundaries
is maintained, even while the distribution of
places and the security of some places are
improved by land reform legislation.

It also seems fair to say that land reform by
and large remains within the rhetorical, ideo-
logical and aesthetic code of toyi-foyi jurispru-
dence, in the sense that it remains locked in the
confrontational standoff between the legacy of
the apartheid era and those who were disadvan-
taged by it. As an important aspect of social
and legal transformation, land reform law oper-
ates largely within the aesthetic of protest and
demand, with one party confronting the other
and claiming justice to repair the damage done
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by past injustice. It was said earlier that the
nostalgic restoration of disturbed equilibrium
that characterises the restitution process is
understandable in view of its purpose and of the
circumstances and expectations surrounding it,
and that pragmatic and instrumental concerns
and tactical considerations explain and justify
the toyi-toyi stance of challenge and demand in
redistribution and tenure reform programmes.
However, that does not change the fact that
land reform jurisprudence is essentially foyi-
toyi jurisprudence, which tends to feed off the
energy of confrontation with the very apartheid
land law system that it is meant to reform, just
like the toyi-toyi marches fed off the energy of
the apartheid system which it confronted,
demanding change, waiting for change. In the
confrontational standoff of challenge and
demand, the reform process derives its power
and dynamics from its position as confronting
and facing the other, waiting for something to
be given or done by the other. The inherent
recognition of the confronted other as the
source of injustice is understandable in this aes-
thetic, but the implication is also that the con-
fronted other is still recognised as the source of
power, which is more worrying at a time when
political power has been wrested away from the
other.

This does not mean that either the toyi-toyi
marches or land reform processes that display
its rhetorical or aesthetic stance are wrong or
somehow lacking or impotent — they have
proved their justification and their efficacy
beyond question. The meaning of this observa-
tion is not political or strategic or moral but
aesthetic, namely that the shadow, the ghost of
apartheid land law continues to hover over toyi-
toyi jurisprudence and above land reform
jurisprudence, even after the formal demise of
apartheid politics and law, thereby potentially
restricting our sources of energy and power to
imagine a different future, where change and
justice no longer depends on opposition to the
denounced other of the past. Toyi-toyi has been
described as a “carry-over from the apartheid
era”, where it served to enact opposition poli-
tics, playfully operating on the boundary of
order, in a search for consensus.'>! This charac-
terisation neatly encapsulates both the dynamic,
creative and the static, sterile aspects of the
toyi-toyi stance: on the one hand, it has helped
to inspire a nonviolent transition to constitu-
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tional democracy; on the other, it easily lapses
into immobility, locked into the mode of per-
manently highlighting the failures and injus-
tices of the past and demanding change and
reparation from the opponent, rather than mak-
ing a positive move'*? inspired by its own ener-
gy. And, even more importantly for a culture of
transition from authoritarianism and discrimi-
nation, the confrontational stance and patience
of the foyi-toyi code can render it exclusionary,
which in its turn can result in division and vio-
lence.!>3
Professor Njabulo Ndebele made a similar
point recently,'>* when he expressed reserva-
tions about the discourse framework of the
recent national conference on racism,' in say-
ing that he was:
“bothered by the phenomenon of a black
majority in power, seeming to reduce itself
to the status of complainants as if they had a
limited capacity to do anything more signif-
icant about the situation at hand, than draw-
ing attention to it. It is not that the com-
plaints have no foundation, on the contrary,
the foundations are deeply embedded in our
history. But I cannot shake off the feeling
that the galvanising of concern around
racism reflects a vulnerability, which could
dangerously resuscitate a familiar psycholo-
gy of inferiority, precisely at that moment
that the black majority ought to provide
confident leadership through the govern-
ment they have elected.

I worry that the complaining may confus-
ingly look like a psychological submission
to ‘whiteness’ in the sense of handing over
to ‘whiteness’ the power to provide relief.
‘Please, stop this thing!’ seems to be the
appeal. ‘Respect us.’ [ submit that we
moved away from this position decisively
on April 27, 1994. We cannot go back to it.
It should not be so easy to give up a psycho-
logical advantage.”

In my terminology, Professor Ndebele is refer-
ring to the tendency to remain locked into the
toyi-toyi code of confrontation and demand,
waiting for justice from outside, unable to
move beyond the aesthetics and the rhetoric of
a position that we have already left behind us,
thereby restricting the innovative and imagina-
tive energy and power that we need to address
the problems that face us in the position we
find ourselves in now.
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So, am I confirming that we have crossed the
bridge, that we have left the place where either
volkspele or toyi-toyi dancing was the appropri-
ate code, and that we now need a new dancing
code for a new place? Am I saying that we need
a post-revolutionary, constitutionally democrat-
ic dancing code for festivities on this side of the
bridge? I am saying no such thing.

3. IMAGINING AN ALTERNATIVE
JURISPRUDENCE — DANCING WITH CODES

“No more turning away

from the weak and the weary —

no more turning away”’

Pink Floyd “On the Turning Away”
on A Momentary Lapse of Reason'>®

The bridge metaphor in the 1993 Constitution
reveals an interesting dichotomy. On the one
hand, the metaphor is dynamic, its goal being
progressive evolution, crossing the abyss of
potentially violent transformation. The dynamic
rhetoric of transformation discourse is spiced
with goal-oriented concepts and phrases such as
restructuring of society,"’ transition,"*® land
reform,"° affirmative action,'®® and purposive
interpretation.'®' On the other hand, though,
the bridge metaphor is static, in that the signifi-
cance and value of the journey is explained
analytically, in terms of the spatial values of its
point of departure and its goal. The value of the
move from A(partheid) across the B(ridge) to
C(onstitutionalism) is not inherent in move-
ment as such but in the perception that being in
one place is better than being in another. The
assumption is that apartheid is a place, a posi-
tion, and that constitutional democracy is
another place, a different position, the two
being separated by the divide of transition from
the one to the other. This places a static or ana-
lytic spin on the notion of transformation, in
that it privileges certain value choices. More or
less uncontroversially, it privileges one place or
position over another (constitutional democracy
over authoritarianism), and one transformation
process over another (peaceful and constitu-
tional transition over violent revolutionary
change), but it also privileges other, less obvi-
ous and more controversial value choices: a
preference for eventual stability over continu-
ous change (position is more important than
movement); a linear vision over a more com-
plex vision of the history of the transition from
apartheid to constitutional democracy (transi-
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tion is a linear movement from A across B to C,
and will end once we reach C); a spatial, posi-
tion-oriented vision over a more complex
vision of land rights in a constitutional democ-
racy (land rights are spaces for autonomous
self-realisation); and a spatial, position-oriented
and thus strictly past/present, outside/inside,
absent/present vision over a more complex
vision of the relationship between pre-1994 and
post-1994 law and jurisprudence in the transi-
tion.

In the previous two sections of the paper, it
was argued that a spatial, analytic approach to
transformation tends to restrict us to static,
position-oriented jurisprudential attitudes, two
of which have been characterised above as
volkspele jurisprudence and toyi-toyi jurispru-
dence. Volkspele and toyi-toyi jurisprudence
tend to condemn us to the confrontational atti-
tudes of the struggle, in which both the energy
and the options for change are defined by the
confrontation between the reactionary exclu-
sivism of rights as trumps and the reformist
exclusivism of restitution demands. In the dis-
course of claims for the protection of rights and
demands for the restitution of wrongs, the
meaning of transformation is reduced to a
process by which the contest, the standoff, and
its solution are moved from the battlefield of
revolutionary struggle to the courtroom of con-
stitutional due process. The aesthetic of con-
frontation and the economics of claim, counter-
claim and award remain unchallenged and
unchanged. In this interpretation of the
metaphor, the bridge of transformation takes us
to a different ballpark where the rules against
physical violence are stricter, but the object of
the game and the basic plays remain the
same.'®? This impoverished interpretation of
transformation is too thin to reflect the social
and political aspirations of constitutional
democracy.

However, the bridge metaphor also allows for
another interpretation, where the bridge is not
simply an instrument for getting out of one
place and into another, but an edifice that is
inherently related to the abyss which it spans.
Here, the focus is not on the two places on
either side of the abyss, but on the abyss
itself'®® — the bridge is functionally and essen-
tially linked to and obtains its significance from
the abyss beneath it, so that the bridge is not a
temporary instrument for a single crossing, one
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way, but allows and invites multiple crossings,
in both directions, since there is no inherent
value attached to being on one side of the
bridge rather than the other. In this alternative
interpretation of the bridge metaphor, the dan-
ger is to stay on one side, while the bridge
allows us to connect one side with the other.

Robert Cover provides us with an alternative
image of the law as such a relational bridge.'%*
In his view, “law may be seen as a system of
tension or a bridge linking a concept of a reality
to an imagined alternative”. In Cover’s view of
law and society, an essential element of our
normative universe is “alternity”, the images
and propositions of the other possibility, the
imagining of a different state of affairs than the
presently prevailing one.'®® It should be easy,
so soon after the end of the struggle against
apartheid, to remember what it was like to
imagine that things can be different — after all, a
source of energy during the struggle was the
belief that things could be different, that protest
action could articulate other options for mean-
ingful change.'®® However, now that the first
big steps in the process of transformation have
been taken, the danger is that we should
become complacent. The extent to which we
subscribe to the linear evolutionary interpreta-
tion of the bridge metaphor would be an indica-
tion of complacency, in that we think we know
where we are and where we want to be, and
only need the constitutional process of transi-
tion to get us there. In this vision of transforma-
tion, there is no longer room for imagining that
things could be different, that there might be
further options and more complex alternatives
to the two places between which we have cho-
sen to choose.

The linear interpretation of the bridge meta-
phor of transformation unnecessarily restricts
both the past and the future of constitutional
democracy in the post-1994 era. The first falla-
cy is to think that we can rid ourselves of the
legacy of the past as easily as crossing a bridge,
leaving our accepted version of the past (and
the possibility of other versions) behind us
decisively. The second fallacy is to think that
we should be eager to get to the other side of
the bridge and get the whole thing behind us,
leaving no room for imagining alternative
futures.

The discussion of apartheid land law in the
second part of the paper above illustrated the
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first fallacy. The legacy of apartheid land law
remains with us even after the transformation to
constitutional democracy. For one thing, the
inequalities and inequities of the past, the
unequal distribution of land and housing and
other resources, will continue to affect social
and legal relations as long as the balance of
social and political power remains unequal. The
Constitution makes it clear that the Abracadab-
ra vision of socio-economic transformation is
nonsense — we have to deal with the legacy of
the past more substantively and continuous-
ly.'%” Secondly, it was argued above that the
ghost of apartheid law, and particularly
apartheid land law, will also stay with us as
long as the dominant Roman-Dutch common
law vision of private property as a superior,
exclusive and absolute right continues to influ-
ence the nature and social balance of property
holdings. The ghost of apartheid land law will
also stay with us as long as transformation
jurisprudence remains locked in the confronta-
tional mode of demanding justice from the
apartheid structures and hence feeding off its
continued presence, even long after political
power has changed hands. In all of these ways,
the codes of apartheid law still haunt us and
restrict the futures we can imagine.

Robert Gordon explains this kind of histori-
cal hangover with reference to what he
describes as a process whereby legal forms and
practices, even though they are shaped by
social and political processes, “don’t shift with
every realignment of the balance of political
forces, but tend to become embedded in ‘rela-
tively autonomous’ structures that transcend
and, to some extent, help to shape the content
of the immediate self-interest of groups”.'®® In
other words, legal codes and traditions that
were not so visibly and obnoxiously central to
the ideology and politics of apartheid that they
would have been purged in the first wave of
reforms, but which nevertheless formed part of
the legal consciousness, the structure of laws
and practices that made up apartheid law, tend
to survive reform initiatives and remain part of
the new legal system. In some cases the sur-
vival of these relics and ghosts from the past
will make little difference, but in others, partic-
ularly when these codes relate to the core of
legal consciousness, to our deepest beliefs and
assumptions about the nature and the function
of rights and of law in society and about the
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nature of legal reform, it can make a huge dif-
ference. In this paper,'®® I argue that the basic
beliefs and assumptions that inform the domi-
nant Roman-Dutch common law vision of indi-
vidual ownership were so closely related to and
entangled with the ideological, political and
legal aesthetics and rhetoric of apartheid land
law that we cannot really reform or transform
land law without asking some serious and
searching questions about those beliefs and
assumptions and their meaning for land law in a
constitutional democracy. An important part of
my argument in this connection is that the con-
tinued existence of a static, position-oriented
and exclusivist vision of ownership will, even
in the absence of apartheid legislation, still
leave the option for interpretations and judg-
ments that tend to entrench existing property
and power relations in society rather than to
undermine or transform them, especially if
transformation jurisprudence remains locked in
the position-oriented, confrontational toyi-toyi
code.

Robert Cover!”? explains why seemingly
minor and innocent relics of discredited and
abandoned legal codes can still dominate adju-
dication in a new paradigm, with reference to
what he describes as the “multiplicity of mean-
ing”,!”! the phenomenon that many possible
interpretations and meanings are produced by
the “forces of jurisgenesis” in society, and the
process by which business-as-usual, ideologi-
cally, politically and jurisprudentially uncritical
operation of the law — which Cover describes as
“the sober imperial mode of world mainte-
nance” — “imposes the discipline of institutional
justice upon norms” by selecting and enforcing
one meaning only. In the context of my argu-
ment, [ want to emphasise that the chosen
meaning will possibly be the most comfortable
one, known from a previous life or from a
seemingly politically unsullied part of tradition.
The process of “jurispathic” selection that
imposes such a meaning is essentially a ruling
from the past which closes off possibilities of
the future. It is complacency about our leaving
our accepted version of the past behind us deci-
sively that will prevent us from imagining alter-
native futures.

A set of examples from recent case law high-
lights the difference between a linear and a
more complex, imaginative approach to trans-
formation and land reform. An earlier case
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decided in the old Transvaal Supreme Court
and dealing with the early land reform mea-
sures of the De Klerk government illustrates the
dangers of a linear and unimaginative vision of
transformation painfully well. In Mnisi v
Chauke and Others; Chauke v Provincial
Secretary, Transvaal, and Others,'”> Mr Mnisi
brought application for the eviction of members
of the Chauke family from a house in the town-
ship of Atteridgeville near Pretoria. Mnisi
owned the house, and alleged that the Chauke
family were occupying the house unlawfully
and refused to vacate it. During the hearing it
appeared that Mr Aaron Chauke bought a right
of occupation with respect to the property from
the Atteridge Town Council during 1982. In
1983 he married Mrs Makwena Sarah Chauke
in community of property, and when he died
intestate in 1989, she was issued with a certifi-
cate of occupation in her name, being his sole
heir. On 1 January 1989 the Conversion of
Certain Rights to Leasehold Act 81 of 1988
came into operation, and in 1991 Mrs Chauke
was granted a leasehold in respect of the prop-
erty by the Provincial Secretary in terms of this
Act. On 1 September the Upgrading of Land
Tenure Rights Act 112 of 1991 came into oper-
ation, and in 1992 Mrs Chauke was issued with
a certificate of ownership with respect to the
property in terms of this Act. She then sold and
transferred the property to Mr Mnisi. The rest
of the Chauke family objected to the sale of the
family residence, but their objections were
overruled and they were evicted from the prop-
erty, eviction being the remedy by which an
landowner can assert the exclusivity of his right
of ownership.

In the Mnisi case, “reform” of land rights
completed a full circle of legal violence, from
violence by white landowners against black
tenants to violence by black landowners against
black tenants. In a few more recent Constitu-
tional Court judgments, a small group of
Constitutional Court judges'”® adopted a differ-
ent attitude, recognising that insensitive forging
ahead with reform measures could have disas-
trous results for people who were supposed to
benefit from transformation, and therefore
deciding that the continued existence of a par-
ticular remnant of apartheid inequality could be
constitutionally fair or justified in the context
of still prevailing imperfect circumstances, In
such a situation, the Constitutional Court
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judges in question decided, all-out reform or
transformation must be held back for the sake
of a temporary, limited benefit in cases where
nobody was detrimentally affected in the
process.! ™ I will restrict most of my remarks
on this topic to the DVB Behuising case, since
the effect of a non-linear approach to transfor-
mation is perhaps most striking in this decision.
The decision in Ex Parte Western Cape
Provincial Government and Others: In Re DVB
Behuising (Pty) Ltd v North West Provincial
Government and Another'” involved the pur-
ported abolition of Proclamation R293 of
1962,'7 which made provision for the estab-
lishment of a special kind of township by the
Minister of Bantu Administration and Deve-
lopment for blacks in areas of land held by the
South African Native Trust,'”” and for limited
forms of precarious land tenure for residents in
those townships.!’® The Proclamation also
made provision for the establishment of special
deeds registries and for the registration of deeds
of grant to reflect the relevant land holdings.!”
The legislature of the North West Province pro-
mulgated the North West Local Government
Laws Amendment Act 7 of 1998, section 6 of
which purported to repeal the Proclamation in
its entirety. In the High Court, DVB Behuising
successfully challenged the constitutional valid-
ity of section 6, inter alia contending that the
repeal of the Proclamation made it impossible
for persons to whom DVB had sold houses in a
township established under the Proclamation to
have their deeds of grant registered by the
Registrar of Deeds. On appeal, the majority of
the Constitutional Court decided, after a
lengthy analysis of the legislative powers of the
provinces, that the repeal of the Proclamation
was not unconstitutional, especially because the
Proclamation was a racially discriminatory
measure in conflict with the Interim Consti-
tution and the 1996 Constitution — Ngcobo J
remarked that “its terms are a timely reminder
of where we have come from and the progress
we have made in our transformation to democ-
racy”.'8 However, in a dissenting judgment
Goldstone, O’Regan and Sachs JJ argued that
the province did not have the legislative com-
petence to repeal the Proclamation, since the
development of new forms of land tenure and
registration are matters that require regulation
at the national level, according to uniform
norms.'®! More importantly for my purposes,
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the three dissenting judges made the following
closing observation:'®?
... jurisprudence of the transitional era
necessarily involves a measure of contradic-
tion. Fundamental fairness at times requires
that aspects of the old survive immediate
obliteration and are kept alive pending their
replacement by appropriate forms of the
new.”
In substantiating their argument, the three
minority judges referred to the Mpumalanga
education case,'®> where O’Regan J made the
following similar remark in her judgment for
the Court:
“This case highlights the interaction
between two constitutional imperatives,
both indispensable in this period of transi-
tion. The first is the need to eradicate pat-
terns of racial discrimination and to address
the consequences of past discrimination
which persist in our society, and the second
is the obligation of procedural fairness
imposed upon the government. Both princi-
ples are based on fairness, the first on fair-
ness of goals, or substantive and remedial
fairness, and the second on fairness in
action, or procedural fairness. A character-
istic of our transition has been the common
understanding that both need to be hon-
oured.”
The Walker case'®* and the Mpumalanga edu-
cation case'®’ dealt with the rights of those who
were previously advantaged by the allocation of
state funds, while the Hugo case'®® and DVB
Behuising'®” were concerned with the rights of
the previously disadvantaged. One or more of
Justices Goldstone, Mokgoro, Sachs and
O’Regan were nevertheless convinced in these
cases that an oversimplified, linear vision of
transformation could do more harm than good,
and that the Court should take the context and
circumstances in each case into account care-
fully and frame its decision accordingly. This is
not the way to envision land reform — rushing
over the bridge of transformation to the other
side, and simply denying the reality or the con-
tinued relevance of the past will sometimes
produce exactly the opposite result than was
intended. As the minority point out in their
judgment in DVB Behuising:
“[t]he meritorious desire manifested in the
majority judgment for a clean sweep of the
past in the name of modernisation and de-
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racialisation has an unintended and ironic
consequence [in that] it deprives underprivi-
leged communities from gaining access to a
cheap form of land tenure which in terms of
national legislation can be upgraded to free-
hold,”'®8
thereby contravening rather than obeying the
constitutional obligation of the government to
provide access to land. These judges demon-
strated the possibility and the liberating advan-
tages of refusing to hold themselves bound to
an oversimplified vision of reform and transfor-
mation. It remains possible, they seem to be
saying, to think again about the transformation
process and to come up with imaginative and
creative alternatives that suit the context. Our
future possibilities are not restricted to a choice
between volkspele or toyi-toyi jurisprudence. It
can be different.

The possibility of a different jurisprudence of
property rights and of transformation has been
raised by several academics before these cases
were decided. To lay claim to a right, Jennifer
Nedelsky wrote,'® is only the beginning and
not the end of a public discussion about rights
and entitlements — rights do not trump, they just
open the debate.'”® With this relational argu-
ment, Nedelsky turned her theory of rights
away from the dominant spatial logic of status
and exclusivity and towards a logic of complex
relationships in society. Johan van der Walt!*!
supported Nedelsky’s departure from the logic
of status and exclusivity on the basis of a
deconstruction of property rights — in his view,
Frank Michelman’s version of republicanism
represents a similar departure in that it requires
us to conceive the common good as a response
to otherness, again moving away from the indi-
vidualist exclusive vision of property and in the
direction of a relationship-oriented model of
society. In this model, the individual is no
longer “an entity with a closed identity” whose
rights form an exclusive and conclusively
defined barrier against others — in Van der
Walt’s judgment, Michelman embraced the
possibility of a politics based on empathy or
friendship,'%? a possibility that Van der Walt
explored further, with reference to Derridean
philosophy,'®* under the heading of “decon-
structive republicanism”. In this respect he con-
cludes, after analysing the relevant aspects of
Derrida’s work, that:

“if the law is to remain a concern with jus-
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tice in the way Derrida conceives of this
concern, that is, a concern with the as yet
impossible and unthinkable, it will indeed
be the bridge that Cover invokes between
the ‘world that is” and ‘worlds that might
be’, the bridge that ‘connects reality to
alternity’.”!%*

The closest that we can come to a politics that
would not be the subjective wish of what we
want but a response to what is required of us,
Johan van der Walt concludes, is to deconstruct
property rights, to remain concerned with
“sensing the precariousness and impossibility
of complete contingency”, which “must always
again come to be seen as disrupted or deferred
by the disclosure of the mark of the outside —
the impossible demands of justice”.!®> This is
what I understand under the intriguing notion
of rights “balanced on the edge of the legal
order”,'® where the possibility of change is
kept alive by a constant awareness of the possi-
bility of otherness, that things can be different.

In a recent book, '’ Joseph William Singer
explores aspects of this notion from the per-
spective of the obligations of ownership.
Taking his point of departure from the same
relational theory as Nedelsky, Singer assumes
that property is “an intensely social institution”
and not just an individual right, and that com-
mitment to compassion, empathy, and fellow
feeling are just as important as self-reliance in
the social relationships that shape and are
shaped by the institution of individual owner-
ship of property.!*® Despite and even contrary
to the dominant vision of individual ownership
in public consciousness, the law recognises and
protects the interests of non-owners as part of
the law of property, both by limiting the rights
of owners and by opening up access to owner-
ship.'® Moreover, we are not doomed to accept
and live by the dominant vision of individual
ownership: culture, religions and the law sus-
tain the virtues of mutual support.2%° In fact,
Singer concludes in a phrase that holds particu-
lar meaning for this article: “the law today is
less compassionate than people are, but it does
not have to be” **! It can be different.

In the previous section of the paper, I referred
to examples of land reform laws and judgments
that went beyond the economic logic of restitu-
tion, the instrumentalism of redistribution and
the pragmatic goals of tenure reform to open up
imaginative possibilities for a completely dif-
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ferent kind of land law. With regard to restitu-
tion, I referred to case law?%? and legislation®%*
that establish a connection between land reform
and the rebuilding of communities instead of
merely giving land back to individuals. In the
context of redistribution of land*** and tenure
reform I referred to legislation®® that allows
for imaginative land reform by creating possi-
bilities to restore and strengthen rural commu-
nities around a transformed notion of commu-
nal land holding and by securing the residential
occupation rights of weak and vulnerable mem-
bers of the community.

Common to all these aspects of the land
reform process is the fact that they bring a new
energy, an alternative vision — something that
was unknown to Roman-Dutch common law, in
apartheid legislation, and in the confrontational
demand for change that characterised the strug-
gle against apartheid — to the development of
land law in the constitutional state. The new
energy and alternative vision that I refer to
results from the notion of weakness, vulnerabil-
ity, marginality, being introduced into the prop-
erty rights discourse. The fact that one is weak
and vulnerable, relegated to the margins of
society, is a novel factor that was never
before?*® of any significance in the determina-
tion of rights and entitlements between owners
and non-owners, but even more importantly it
is a consideration that actually undermines,
deconstructs, the exclusivist power rhetoric of
property rights in traditional jurisprudence and
in the confrontational demand rhetoric of prop-
erty rights in struggle jurisprudence. As soon as
considerations related to marginality, vulnera-
bility, and powerlessness enter the property
rights discourse, the power rhetoric of rights,
claims and demands of both the traditional and
the struggle jurisprudence loses much of its
logic and conviction. Vulnerability and margin-
ality does not claim or demand, it hopes and
trusts, and therefore it effectively undermines
and nullifies the logic of autonomous spaces, of
claim-rights to protect and demand-rights to
restore dispossessed spaces.

A recent decision of the Constitutional Court
seems to lend support to the possibility that land
reform jurisprudence could open up the
jurisprudential imagination to search for alterna-
tives by placing emphasis on the position of the
most marginalised and vulnerable members of
society. The case I refer to is, of course,
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Grootboom.** The Grootboom community,
consisting of some 390 adults and 510 child-
ren,?% was living in what Yacoob J described as
“lamentable” conditions?” in an informal squat-
ter settlement at Wallacedene on the eastern
fringe of the Cape metropolitan district. Many
were on the municipality’s waiting list for sub-
sidised low-cost housing,>'* but judging that
they were not likely to receive support soon, and
because of the inhuman living conditions at
Wallacedene, the community of its own accord
moved to and settled on what they considered to
be vacant land at an area they called New Rust.
However, this land was privately owned and
was already earmarked for development of sub-
sidised low-cost housing, and accordingly the
owner obtained an eviction order against
them.?!! The community did not comply with
the eviction order and a new eviction order was
issued for 19 May 1999, directing the parties
and the municipality to identify alternative land
for the permanent or temporary resettlement of
the community by way of mediation. No media-
tion took place, and eventually the community
was forcibly evicted, at the municipality’s
expense, on 18 May 1999, in a style described
by the Constitutional Court as “reminiscent of
apartheid-style evictions™:>'? the respondents
were taken by surprise by the premature evic-
tion and many were not home, and their shacks
were bulldozed and burnt and their belongings
destroyed. The community was then moved
temporarily to the Wallacedene sports field,
where they erected temporary shelters as best
they could. A week later, the winter rain season
started. The community instituted action in the
Cape High Court to claim temporary accommo-
dation from the municipality. The Cape High
Court?!3 dismissed the claim based on the right
to housing in section 26FC, but granted the
claim based on section 28(1)(c) FC, arguing that
the section provided an unqualified right against
the state to shelter for children, and that it was
in the interests of the children in the community
that they be accompanied by their parents, with
the effect that the state was obliged to provide
temporary shelter to the children in the commu-
nity and their parents.?'* The Constitutional
Court decision of 4 October 2000 resulted from
an appeal by the state against the Cape High
Court order.

In the Constitutional Court decision, Yacoob
J significantly introduces his decision with a
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discussion of the housing situation, its roots in
apartheid land policy and laws, and the com-
mitment of the new constitutional state to the
protection of social justice.>!> When setting out
the applicable constitutional provisions at stake
in this case,?'® he emphasises that the justicia-
bility of socio-economic rights as enshrined in
the Constitution has been put beyond question
in the text of the Constitution as interpreted in
the Certification judgment of the Constitutional
Court:?!7 the question is not whether these
rights are justiciable, but merely “how to
enforce them in a given case.”*'® The Court
thus signals its intention to enforce these rights
but, interestingly, not on the basis that Davis J
chose in the Cape High Court — his decision on
the basis of the right of children to shelter in
section 28(1)(c) FC is set aside and his reason-
ing described as producing “an anomalous
result”,”!? because people with children indi-
rectly acquired a directly enforceable right to
shelter via their children, while others without
children have no such right, regardless of the
possible merit of their own circumstances. The
Constitutional Court dismisses the distinction
between housing and shelter®?® and the argu-
ment that children acquire a right to shelter in
the company of their parents from section
28(1)(c),*! and the government’s appeal
against the High Court decision is upheld on
this ground.

However, the Constitutional Court also
arrives at a different interpretation than the
Cape High Court of section 26 FC, and this is
the most interesting part of the decision. By
way of introduction it is stated that the right to
housing in section 26 FC cannot be seen in iso-
lation from the other socio-economic rights and
that they should all be seen together in the con-
text of the Constitution as a whole and against
the background of their social and historical
context;222 and that the relevant international
law (and especially the notion that every state
party is bound to fulfil a “minimum core oblig-
ation”??* by ensuring the satisfaction of a mini-
mum essential level of the socio-economic
rights, including the right to housing) can give
direction to but cannot determine the interpreta-
tion of section 26 FC, because it is not possible
for the Court to determine what would com-
prise the minimum core obligation of the duty
to provide access to adequate housing in the
South African context.
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In his analysis of section 26 FC,?** Yacoob J
holds that section 26(1) FC,?%* which has to be
read together with section 26(2) FC,??° places
at least “a negative obligation on the state and
all other entities and persons to desist from pre-
venting or impairing the right of access to ade-
quate housing.”??” This negative right is further
spelt out in the prohibition against arbitrary
evictions in section 26(3) FC.??® However,
according to the judgment, the heart of section
26 FC is whether the measures taken by the
state to realise the right to access to adequate
housing are reasonable,**® and eventually the
case is decided on that basis: the policy, legisla-
tion and programmes of the government>** with
regard to housing do not satisfy the requirement
of reasonableness in section 26 FC in that these
measures do not accommodate the needs of cri-
sis relief with regard to housing and shelter.
According to the Court, reasonable state hous-
ing measures would establish a coordinated and
comprehensive public housing programme that
allocates tasks and responsibilities between the
various national, provincial and local housing
authorities, and which is directed towards the
progressive realisation of the right to access to
adequate housing within the state’s available
means. This does not mean that the Court wants
to prescribe policy to the government — “the
precise contours and content of the measures to
be adopted are primarily a matter for the legis-
lature and the executive™*! — but the responsi-
ble authorities must ensure that these measures
are reasonable, “both in their conception and
their implementation.”?*2

The crucial question is, of course, when a
housing policy will be reasonable. In this
regard Yacoob J sets out the applicable consid-
erations:

“In determining whether a set of measures
is reasonable, it will be necessary to consid-
er housing problems in their social, eco-
nomic and historical context and to consider
the capacity of institutions responsible for
implementing the programme. The pro-
gramme must be balanced and flexible and
make appropriate provision for attention to
housing crises and to short-, medium- and
long-term needs. A programme that
excludes a significant segment of society
cannot be said to be reasonable. Conditions
do not remain static and therefore the pro-
gramme will require continuous review.”?>*

In view of these considerations, Yacoob J sets
out and reviews the housing policy and legisla-
tion that pertains to the situation of the
Grootboom community. Although the Court’s
overall evaluation of the policy is favour-
able,?** the measures in place nonetheless fail
the reasonableness test because they exclude a
major portion of the community by not making
any provision for “housing that falls short of
the definition of housing development in the
Act”?*® and therefore not providing the
required flexibility to include those in desperate
need of housing.*® The national housing pro-
gramme is not reasonable because it fails to
realise the national government’s obligation to
provide access to housing not only in the medi-
um- and long-term, but also in the short-term,
to those who find themselves in a crisis situa-
tion. Although the Constitutional Court clearly
states its intention not to prescribe policy to
government, the Court in effect interprets the
right to access to adequate housing in section
26 FC in such a manner that the government’s
duty is not restricted to the medium- and long-
term provision of access to housing in the “nor-
mal” planning and development process, but
also includes the short-term provision of access
to housing for those in crisis, the poorest of the
poor and the weakest and most vulnerable
members of society, those whose circumstances
and living conditions are so horrendously inad-
equate that the government cannot reasonably
expect them to wait patiently in line until they
qualify for housing according to normal proce-
dures.

This decision obviously creates problems and
questions. A major problem will be to define
the new line — drawn implicitly in this decision
— between those whose living conditions are so
inadequate that they can expect to jump the
“normal” queue and qualify for crisis relief, and
those whose conditions are almost as inade-
quate, but not quite.?3” The position of those
clearly and obviously in crisis is perhaps not so
difficult to address under this decision: those
whose houses have been destroyed by natural
disasters such as flooding or tornadoes or fire,
or those, like the Grootboom community,
whose houses have been destroyed by or with
the assistance of state authorities will qualify
for crisis relief in most cases, to the extent that
state funding allows. However, there will
inevitably be individual families and communi-
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ties — like the Grootboom community before
their move to New Rust — who consider their
own circumstances so inadequate as to be
unbearable, and their rights in terms of this
decision could prove to be difficult to assess
and enforce.

In one sense, the Constitutional Court’s deci-
sion in Grootboom can be seen as a new depar-
ture compared to certain previous decisions,**®
and there are very interesting comparisons
between the Court’s quite far-reaching substan-
tive evaluation of the government’s housing
policy in Grootboom and its greater unwilling-
ness to scrutinise the government’s policy with
regard to provision of health care services in
Soobramoney v Minister of Health (KwaZulu-
Natal),** even though the duty to provide
health care is also subject to the requirement
that the state should take reasonable steps.>*°
Although the differences could possibly be
explained away with reference to the fact that
there was explicit provision for emergency
health care in the Constitution, so that it was
not necessary to do a Grootboom marginality or
vulnerability analysis of the health care policy
in Soobramoney,”*! that argument raises exact-
ly the point that will probably come up for
decision most often in the aftermath of Groot-
boom: how to distinguish between those who
qualify for emergency assistance and those who
don’t, although their circumstances may be
extremely bad. Mr Soobramoney did not quali-
fy for emergency medical care because his con-
dition was long-standing and not caused by a
sudden new occurrence, although his ailment
was life-threatening, and he actually died with-
in days after the Constitutional Court decision.
Must we conclude that the Grootboom commu-
nity did or might qualify for emergency hous-
ing assistance because their position was
caused by an novus actus interveniens, a new
action partly sponsored by the government
itself, and that the Soobramoneys of the hous-
ing situation are those whose living conditions
are admittedly terrible, but not of an emergency
or crisis nature because it is long-standing?

It is possible to attach a fairly conservative
and restrictive interpretation to the decision in
Grootboom, along the line that this decision
allows the Constitutional Court to decide again,
on another day — the decision lays down the
principle of how to construe the government’s
duty with regard to housing policy and pro-
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grammes, but it does not make any finding with
regard to any specific claimant of the right,
including the Grootboom community.?** Con-
sequently, actual application of this principle
and enforcement of the right to emergency
housing in terms of section 26 FC is left open
for another day and, although the decision
creates the impression that a far less restrictive
version of rationality review was applied in this
case, rationality review was actually just post-
poned to later decisions, where it can be
applied on the merits of a specific claim for
assistance in terms of the revised housing poli-
cy. Questions pertaining to the drawing of the
line between those who qualify for this right
and those who do not, as well as questions
regarding the actual effect of the decision,>*?
are therefore left open for the time being. Such
a restrictive interpretation would be more in
line with earlier decisions where a fairly thin
form of rationality review was employed by the
Court, and it seems to provide a reasonable
explanation of the apparent contradictions
between this case and others.

However, and this brings me back to my own
point in this paper, even if the more restrictive
interpretation of the Grootboom decision is the
right one — and I don’t think it is — the decision
nevertheless opens a door that may be harder to
shut than it seems right now; it raises new pos-
sibilities and alternative visions of what are
proper and reasonable measures for the state to
take in achieving the rights to social welfare
and security.

Most importantly for my purposes here, it
raises the new possibility of taking the position
of the weakest and most vulnerable members of
the community into account when deciding
whether the delivery measures and policies of
the government are reasonable and therefore
constitutionally adequate and, in effect, when
deciding what land reform and land rights are
all about. 24

As I have already pointed out with reference
to land reform measures such as the Communal
Property Associations Act and the Extension of
Security of Tenure Act, I see this kind of initia-
tive as the introduction of a completely new
code, a new way of thinking that opens up new
possibilities and fresh alternatives, free from
the baggage of either volkspele or toyi-toyi
jurisprudence, that can help realise the social
ideals of the new constitutional democracy.
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Reasoning according to this code, we can possi-

bly disarm the relentless exclusionary logic of
common law property rights and entitlements.

Perhaps we can also escape the stationary
impasse of struggle jurisprudence, moving

away from the confrontational demand logic of
restitution and into a much more disarming and
disconcerting appeal of hope and trust from a
position of marginality and powerlessness.

It can be different.
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“Die Afrikaanse Volksang- en
Volkspelebeweging” in Afrikaanse
Volksang- en Volkspelebeweging Ons
Volkspele-Erfenis (1989) 1-8.

25) See n 23 above.

26) Voortrekker clothes consisted of colour-
ful long dresses with close-fitting waists,
wide skirts and long sleeves (later amend-
ed to short sleeves for the volkspele
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movement), worn with a triangular neck-
erchief and a typical Voortrekker bonnet
(kappie) for the women (niggies, literally
“nieces”); and for the men (neefs, literally
“nephews”) dark pants with a white shirt,

30) The linear movement from inside to out-
side (the reach of English imperialism),
across the Drakensberg, offers an interest-
ing comparison with the linear movement
of the bridge metaphor for constitutional

transformation discussed in the introduc-
tion above. The Voortrekkers did not have
or want a constitutional transformation,
they simply moved away, across the
mountains, by using the democratic option
of exit, thereby establishing being sepa-
rate, being elsewhere, being in a different
space, outside as an important part of the
Afrikaner political myth of independence.
31) The wawiel: pairs of dancers form a circle
and move round to resemble a turning
wheel. Initially known as “the gallop”
because of the “galloping” steps used
(skipping with one foot staying in front of
the other), the game was renamed when
the words of Voortrekker leader Andries
Pretorius were read over the PA system at
a demonstration of the game in Bloem-
fontein in 1940; see the discussion in the

worn with a colourful neckerchief and a
dark vest embroidered with a flower mo-
tif, the latter being copied from the Charl
Cilliers vest in the Voortrekker museum
in Pietermaritzburg. The dress could be
informal or more formal as the occasion
demanded. See Tannie Juds (Ms Judith
Pellisier) “Die Afrikaanse Volksang- en
Volkspelebeweging” in Afrikaanse
Volksang- en Volkspelebeweging Ons
Volkspele-Erfenis (1989) 6-8.

27) Barbeque meat, mostly in the form of
beef steaks, mutton ribs, and sausage
(boerewors); a traditional staple at
Afrikaner cultural gatherings.

28) Traditional sweet consisting of deep-fried
dough twists dipped in syrup.

29) Ox-wagon Trek or Great Trek. The cente-
nary celebration of the 1838 Great Trek

was a symbolic or ritual re-enactment of
the original Great Trek, culminating in
laying the foundation stone of the Voor-
trekker Monument outside Pretoria, and
organised under the auspices of the
Federasie van Afrikaanse Kultuurverenig-
ings (Federation of Afrikaans Cultural
Organisations). 1938 was also general
election year, when Afrikaner politics
was boosted by an increased representa-
tion of 27 in the Assembly (including
later prime minister JG Strijdom), and the
year of later prime minister DF Malan’s
Geloftedag (Day of the Covenant, 16
December) speech at Blood River, where
he called Afrikaner people to a second,
greater trek, back to the towns and cities
where the new battle with black power
would take place. See TRH Davenport
South Africa: A Modern History (1988,
Ist ed 1977) 322-323. Other important
aspects of the rise of Afrikaner national-
ism connected with the symbolic re-
enactment of the Great Trek was the
establishment of the Voortrekker move-
ment for boys and girls (as an Afrikaans
alternative to the Boy and Girl Scout
movements) and the promotion of the
volkspele movement.
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text below and fn 23. See Tannie Juds
(Ms Judith Pellisier) “Die Afrikaanse
Volksang- en Volkspelebeweging” in
Afrikaanse Volksang- en Volkspelebe-
weging Ons Volkspele-Erfenis (1989) 1-
8, 31-32.

32) The ossewa: the men assume the position
of oxen in two rows, the women (all in
white) form an “ox-wagon” behind them.
See Afrikaanse Volksang- en Volkspele-
beweging Ons Volkspele-Erfenis (1989)
21 for a photograph of this game demon-
strated in front of the Union Building in
Pretoria.

33) See “Die Afrikaanse Volksang- en
Volkspelebeweging” in Afrikaanse
Volksang- en Volkspelebeweging Ons
Volkspele-Erfenis (1989) x (pages not
numbered) for a photographs of a display
at the Paul Kruger House in Clarens,
Switzerland.

34) See n 23 above.

35) “Daar is 'n wiel wat draai in Suid-Afrika,
nog u, nog ek kan dit keer”. See Tannie
Juds (Ms Judith Pellisier) “Die
Afrikaanse Volksang- en Volkspelebe-
weging” in Afrikaanse Volksang- en
Volkspelebeweging Ons Volkspele-
Erfenis (1989) 1-8, 32.
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36) The recipient of the message is clear in

these cultural codes, though — perhaps
unlike the recipients of legal codes. See
David M Trubek “Where the Action Is:
Critical Legal Studies and Empiricism”
(1984) 36 Stanford LR 575-622 610 on
the theoretical problem of assuming (as
the CLS movement does, according to
Trubek) that the recipient of the partially
false messages of the legal code are iden-
tifiable.

37) Similar to common law original acquisi-

tion of ownership through commixtio and
confusio. Mixing and fusing take place
when solids (commixtio) or liquids (con-
fusio) belonging to different owners are
mixed in such a way that they become
inseparable, without the knowledge or
agreement of the owners. The original
owners acquire ownership of the new
mixture in the ratio of their contribution.
See CG van der Merwe Sakereg (2nd ed
1989) 263-265.

38) An alternative with much the same effect

as abolition of Roman-Dutch law, as far
as land is concerned, is to nationalise all
(or at least agricultural) land; see Tessa
Marcus “Land Reform - Considering
National, Class and Gender Issues”
(1990) 6 SAJHR 178-194 188-190; Zola
Skweyiya “Towards a Solution to the
Land Question in Post-Apartheid South
Africa: Problems and Models” (1990) 6
SAJHR 195-214 208-214.

39) The status of Roman-Dutch law in the

post-1994 legal system was briefly debat-
ed during the first few years of the new
constitutional order, but the proposals for
its abolition and in favour of a compre-
hensive new codification of South
African law were soon drowned out by
the consensus in favour of retention and
reform of the common law within the
new constitutional order. See generally
Al van der Walt “Tradition on Trial: A
Critical Analysis of the Civil-Law
Tradition in South African Property Law”
(1995) 11 SAJHR 169-206. For examples
of the passionate pleas for the retention of
Roman-Dutch private law, see JM
Potgieter “The Role of the Law in a
Period of Political Transition: The Need
for Objectivity” (1991) 54 THRHR 800-

897 802: “It must be stressed that the
basic assumption that the South African
legal system as a whole has become ille-
gitimate, is unfounded. The crisis in
South Africa lies primarily in the socio-
political rather than the legal sphere”; TJ
Scott “The Future of our Roman-Dutch
Law: Reflections and a Suggestion”
(1993) 26 De Jure 394-400 399; J
Neethling “’n Toekomsblik op die Suid-
Afrikaanse Privaatreg - Volwaardige
Naasbestaan of Versoenende Sintese?” in
Annél van Aswegen (ed) The future of the
South African Private Law (1994) 1-9 3:
“In the first instance, the apartheid era
cannot be attributed to Roman-Dutch law
— the blame must be placed squarely on
the shoulders of the ruling minority who
introduced the system of apartheid by
way of legislation, and they were primari-
ly enabled to this end by the doctrine of
parliamentary sovereignty which derives
from English constitutional law.” Even
some judges joined in this opinion; see
former Chief Justice MM Corbett “Trust
Law in the 90s: Challenges and Change”
(1993) 56 THRHR 262-270 264: “And
this process demonstrates, I venture to
suggest, the genius of Roman-Dutch law;
its capacity to sustain development in
new directions, to branch out when neces-
sary, to absorb concepts from elsewhere
and generally to adapt to the needs of
society. It demonstrates, too, the advan-
tages of a legal system based upon a com-
mon law rooted in broad principle, as
compared with one whose common law
has been created casuistically or has been
subjected to the relative rigidity of a codi-
fication.”; former Chief Justice I Maho-
med “The Future of Roman-Dutch Law in
Southern Africa, Particularly in Lesotho”
1985 Lesotho LJ 357-365 360. Justice of
the Constitutional Court Albie Sachs, in
Chapter 8 (“The Future of South African
Law”) of his Protecting Human Rights in
a New South Africa (1990) 90-103 recog-
nises the fact that defences of Roman-
Dutch law are often somewhat overenthu-
siastic, but nevertheless thinks that people
might, in a democratic legal order, decide
to retain Roman-Dutch law for pragmatic
reasons (at 93): “In other words, RDL is
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already here, we know it more or less, we
have the books and the rules and the pro-
cedures available, we might as well use
it.” Even a recent source such as DL
Carey Miller with Anne Pope Land Title
in South Africa (2000) 558-559 seems to
recognise the radical nature of land
reform only grudgingly, apparently wish-
ing that it was still possible to argue that
apartheid land law was a mechanical
attachment to politically neutral common
law, and that apartheid and its legacy
could now again be removed and reme-
died by reforms that left the basic struc-
ture of the common law intact.

40) In Roman-Dutch law, the fact that an

attachment cannot be removed from the
principal thing without causing damage
proves that the attachment is permanent
and irreversible. Recent South African
case law tends to abandon this “tradition-
al” view and follow the “new” approach,
according to which the subjective inten-
tion of the owner of the movable is con-
sidered to be decisive in concluding that
the attachment was permanent; see most
recently Konstanz Properties (Pty) Ltd v
Wm Spilhaus en Kie (WP) Bpk 1996 3 SA
273 (A) 281.

41) Robert Cover “Violence and the Word”

(1986) 95 Yale LJ 1601-1629. I refer to
the reprinted version in Martha Minow,
Michael Ryan & Austin Sarat (eds)
Narrative, Violence and the Law: The
Essays of Robert Cover (1993) 203-238
221-224. 1 apologise for the inappropri-
ateness of my references to Cover’s
essays “Violence and the Word” and
“Nomos and Narrative” in the rest of this
section — although Cover certainly did not
have apartheid ideology in mind when he
wrote these essays, his analysis fits and
explains the structures and mechanics of
apartheid law so well that I could not
resist using it to illustrate my analysis. I
certainly do not suggest that Cover’s
analysis was in any way open to interpre-
tations that justified apartheid — if any-
thing, he would probably have been able
to extend his arguments with reference to
further illustrations of the violence of
apartheid law.

42) Cover “Violence and the Word” in

Martha Minow, Michael Ryan & Austin
Sarat (eds) Narrative, Violence and the
Law: The Essays of Robert Cover (1993)
203-238 221-224.

43) Cover “Violence and the Word” in

Martha Minow, Michael Ryan & Austin
Sarat (eds) Narrative, Violence and the
Law: The Essays of Robert Cover (1993)
203-238 223, 222.

44) Particularly the Black Land Act 27 of

1913; Black Administration Act 38 of
1927; Development Trust and Land Act
18 of 1936; Population Registration Act
30 of 1950; Reservation of Separate
Amenities Act 49 of 1953; Black Edu-
cation Act 47 of 1953; Black Affairs Act
55 of 1959; Group Areas Act 36 of 1966;
Black Local Authorities Act 102 of 1982;
Black Communities Development Act 4
of 1984.

45) Much has been written about the judicial

deference or “executive-mindedness” of
the apartheid courts. See generally in this
regard Hugh Corder Judges at Work: The
Role and Attitudes of the South African
Appellate Judiciary, 1910-1950 (1984);
Adrienne E van Blerk Judge and be
Judged (1988); David Dyzenhaus Hard
Cases in Wicked Legal Systems. South
African Law in the Perspective of Legal
Philosophy (1991).

46) There were other requirements too, such

as: the courts should not be required to
face the enforcement of their decisions
too closely; the courts had to be able to
work on the assumption that apartheid
laws were no more than temporary and
partial amendments to the common law; a
basically deferential attitude to the effect
that judges’ task was to apply the law and
not to make it; a liberal belief in the rule
of law and the separation of powers;
political control over the appointment of
judges to restrict outbreaks of conscience
to a minimum; and so on. Compare Cover
“Violence and the Word” in Martha
Minow, Michael Ryan & Austin Sarat
(eds) Narrative, Violence and the Law:
The Essays of Robert Cover (1993) 203-
238 221-224.

47) Or, on a different level, social codes such

as volkspele dancing.

48) Cover “Violence and the Word” in
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Martha Minow, Michael Ryan & Austin
Sarat (eds) Narrative, Violence and the
Law: The Essays of Robert Cover (1993)
203-238 223-224.

49) What Pierre Schlag describes as the
instrumental aesthetic of rights: Pierre
Schlag “Rights in the Postmodern
Condition” in Austin Sarat & Thomas R
Kearns (eds) Legal Rights: Historical and
Philosophical Perspectives (1997) 263-
304 267-300.

50) What Pierre Schlag describes as the ana-
Iytic aesthetic of rights: Pierre Schlag
“Rights in the Postmodern Condition” in
Austin Sarat & Thomas R Kearns (eds)
Legal Rights: Historical and Philoso-
phical Perspectives (1997) 263-304 267-
300.

51) Minister of the Interior v Lockhat 1961 2
SA 587 (A) 602D.

52) See Cover “The Supreme Court, 1982
Term — Foreword: Nomos and Narrative”
(1983) 97 Harv LR 4-68. 1 refer to the
reprinted version in Martha Minow,
Michael Ryan & Austin Sarat (eds)
Narrative, Violence and the Law: The
Essays of Robert Cover (1993) 95-172.
For the section on jurisgenesis see 103-
113, 120-138.

53) Cover “The Supreme Court, 1982 Term —
Foreword: Nomos and Narrative” in
Martha Minow, Michael Ryan & Austin
Sarat (eds) Narrative, Violence and the
Law: The Essays of Robert Cover (1993)
95-172 120-138 coined the term in a dif-
ferent setting and with a different inten-
tion.

54) The importance of legislation in the
dynamic, instrumental aspect of apartheid
law created the idea that apartheid could
again be exorcised from law by scrapping
the relevant legislation, but that oversim-
plifies apartheid law by focusing on the
dynamic, instrumental side of apartheid
law only and ignoring the analytic, static
aspect — both aspects were required to
establish apartheid as an overarching
political, social and legal structure. See n
38 above.

55) Particularly the Black Land Act 27 of
1913; Development Trust and Land Act
18 of 1936. See n 43 above and surround-
ing text, as well as the following notes

below and the next section of the article
below.

56) Relevant legislation was the Black Land
Act 27 of 1913; Development Trust and
Land Act 18 of 1936; Reservation of
Separate Amenities Act 49 of 1953;
Group Areas Act 36 of 1966; Black
Communities Development Act 4 of
1984. Expropriation did not always take
place in terms of the Expropriation Act
63 of 1975; various other laws allowed
for the expropriation of black land.

57) Compare the next section of the paper
below.

58) Robert W Gordon “Critical Legal
Histories” (1984) 36 Stanford LR 57-125
59-67.

59) Gordon “Critical Legal Histories” (1984)
36 Stanford LR 57-125 59.

60) This phrase is usually understood as
referring to the Natives Land Act 27 of
1913 (later renamed the Black Land Act)
and the Native Trust and Land Act 18 of
1936 (later renamed the Development
Trust and Land Act), but for present pur-
poses one can include the Black Admi-
nistration Act 38 of 1927, the Black Local
Authorities Act 102 of 1982, the Black
Communities Development Act 4 of
1984, the separate housing laws for
whites, Indians and coloureds (see AJ van
der Walt “Towards the Development of
Post-Apartheid Land Law: An Explora-
tory Survey” (1990) 23 De Jure 1-45 20-
23), the Group Areas Act 36 of 1966, the
Prevention of Illegal Squatting Act 52 of
1951, the Trespass Act 6 of 1959, the
Slums Act 76 of 1979 and others.

61) There is no clearer illustration of this
point than the holding by the then appel-
late division of the supreme court, in
Minister of the Interior v Lockhat 1961 2
SA 587 (A) 602D, that the policy of spa-
tial segregation was “a colossal social
experiment and a long term policy” which
would “inevitably cause disruption and,
within the foreseeable future, substantial
inequalities”, and that the state president
could therefore establish racial differenti-
ation even if it resulted in substantial
inequalities and discrimination, without
interference by the courts.

62) Of course there are earlier antecedents.
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One can trace this vision of property back
to the Roman law, where property rules
emerged from the arrangements that
structured the household and its property.
Feudal law provides an excellent set of
examples of a spatialised vision of prop-
erty law, and there are Anglo-American
examples as well. See Robert W Gordon
“Paradoxical Property” in John Brewer &
Susan Staves (eds) Early Modern
Conceptions of Property (1996) 95-110
95, 101, 107; David M Trubek “Where
the Action Is: Critical Legal Studies and
Empiricism” (1984) 36 Stanford LR 575-
622 594 fn 54; Elizabeth Mensch “The
History of Mainstream Legal Thought” in
David Kairys (ed) The Politics of Law: A
Progressive Critique 3rd ed (1998) 23-53
28-29, 37.

63) Robert Cover “The Supreme Court, 1982

Term — Foreword: Nomos and Narrative”
in Martha Minow, Michael Ryan &
Austin Sarat Narrative, Violence and the
Law: The Essays of Robert Cover (1993)
95-172 138-144 had something else in
mind when he coined the phrase.

64) The Population Registration Act 30 of

1950, repealed by the Population
Registration Repeal Act 114 of 1991.

65) The emphasis on the moral and political

superiority of individual ownership was
still riding the wave of modernity, of the
victory of humanism over feudalism. For
an interesting view on the historical
development of this process in South
Africa see DL Carey Miller with Anne
Pope Land Title in South Africa (2000) 3-
15. For a philosophical perspective on
this development see JWG van der Walt
“The Critique of Subjectivism and its
Implications for Property Law — Towards
a Deconstructive Republican Theory of
Property” in GE van Maanen & AJ van
der Walt (eds) Property Law on the
Threshold of the 21st Century (1996)
115-159.

66) On the characteristics of ownership see

CG van der Merwe Sakereg (2nd ed
1989) 169-176; DG Kleyn & A Boraine
assisted by W du Plessis Silberberg and
Schoeman’s The Law of Property (3rd ed
1992) 161-164; DL Carey Miller with
Anne Pope Land Title in South Africa
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(2000) 556-559. On the hierarchy of
property rights and the position of owner-
ship in this hierarchy see AJ van der Walt
“Towards a Theory of Rights in Property:
Exploratory Observations on the Para-
digm of Post-Apartheid Property Law”
(1995) 10 SAPL 298-345 338-344; A Van
der Walt “Property Rights and Hierar-
chies of Power: A Critical Evaluation of
Land-Reform Policy in South Africa”
(1999) 64 Koers 259-294 261-264.

67) This definition goes right back to the first
formal definition of dominium in the his-
tory of romanist property law, that of
Bartolus de Saxoferrato (ad Dig 41.2.17.1
n 4) in the 15th century: “dominium est
ius de re corporali perfecte disponendi,
nisi lege prohibeatur” (dominium is the
right of complete disposal over a corpore-
al thing, insofar as it is not prohibited by
law). This definition was restricted to cor-
poreals, was intended to emphasise the
distinction between dominium and pos-
sessio, and laid the foundation for the
subsequent assumption that ownership
was unrestricted unless a specific restric-
tion was proved. See AJ van der Walt
“Bartolus se Omskrywing van Dominium
en die Interpretasies daarvan sedert die
Vyftiende Eeu” (1986) 49 THRHR 305-
321.

68) Hence the principle that, in a vindicatory
action, the owner need only prove owner-
ship and that the defendant is in posses-
sion; it is up to the defendant to aver and
prove a defence on the basis of a conflict-
ing right such as lease: Chetty v Naidoo
1974 3 SA 13 (A); Hefer v Van Greuning
1979 4 SA 952 (A).

69) DL Carey Miller with Anne Pope Land
Title in South Africa (2000) 556-559.

70) The male form is historically and intrinsi-
cally suitable here and is used advisedly.

71) Of course this is not to suggest that all or
even most land is or ever was owned pri-
vately — in fact, quite a sizable portion of
land was, and still is, owned publicly or
in some form of common or public
arrangement. However, as Robert W
Gordon “Paradoxical Property” in John
Brewer & Susan Staves (eds) Early
Modern Conceptions of Property (1996)
95-110 explains, the notion of absolute
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private dominion is so powerful that it
continues to exist and to appeal to all peo-
ple, despite its negative political connota-
tions and regardless of all the evidence
about contradictions and inconsistencies.
At 107-108, Gordon points out that even
the “disintegration” of property
announced by Thomas C Grey “The
Disintegration of Property” in J Roland
Pennock & John W Chapman (eds)
Nomos XXII: Property (1980) 69-85 was
never realised, even though all the eco-
nomic developments and the almost
boundless expansion of alternative forms
of wealth and value upon which Grey
based his thesis have in fact taken place.

72) See David M Trubek “Where the Action

Is: Critical Legal Studies and Empiri-
cism” (1984) 36 Stanford LR 575-622
594 tn 54; Elizabeth Mensch “The
History of Mainstream Legal Thought” in
David Kairys (ed) The Politics of Law: A
Progressive Critique 3rd ed (1998) 23-53
28-29, 37; Robert W Gordon “Paradox-
ical Property” in John Brewer & Susan
Staves (eds) Early Modern Conceptions
of Property (1996) 95-110 95-97, 101,
107-108. At 95, Gordon notes that “civic
humanism, with its independent yeoman
freeholders forming the necessary social
basis of self-governing republics”, was
one of the historical sources of the “ideol-
ogy of property as absolute dominion”.
Schlag “Rights in the Postmodern
Condition” in Sarat & Kearns (eds) Legal
Rights: Historical and Philosophical
Perspectives (1997) 263-304 275-280
works out some of the detail of this image
of the owner as master of his domain.

73) Mainly interdicts (Setlogelo v Setlogelo

1914 AD 221), but also similar remedies
such as the declaratory order and the
mandament van spolie (Nino Bonino v De
Lange 1906 TS 120; Yeko v Qana 1973 4
SA 735 (A)).

74) The possessory action and the rei vindica-

tio (Chetty v Naidoo 1974 3 SA 13 (A);
Hefer v Van Greuning 1979 4 SA 952

(A)).

75) The normal delictual claim for damages

(actio legis Aquiliae), but also the posses-
sory action and the condictio furtiva
(Clifford v Farinha 1988 4 SA 315 (W)).
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76) For a strong theoretical explanation

which is not necessarily shared by all
South African theorists, see JD van der
Vyver “The Doctrine of Private-Law
Rights” in SA Strauss (ed) Huldig-
ingsbundel vir WA Joubert (1988) 201-
246.

77) See Prinsloo v Shaw 1938 AD 570 590;

Demont v Akal’s Investments (Pty) Ltd
19552 SA 312 (D) 316B-G; Die
Vereniging van Advokate (TPA) v
Moskeeplein (Edms) Bpk 1982 3 SA 159
(T) 163; Malherbe v Ceres Municipality
1951 4 SA 510 (A) 517-518; Regal v
African Superslate (Pty) Ltd 1963 1 SA
102 (A); East London Western Districts
Farmers’ Association v Minister of
Education and Development Aid 1989 2
SA 63 (A) 66. See CG van der Merwe
Sakereg (1989 2nd ed) 185-197, 201-204;
DG Kleyn & A Boraine assisted by W du
Plessis Silberberg and Schoeman’s The
Law of Property (3rd ed 1992) 168-173,
180-185, 191; D van der Merwe Oorlas
in die Suid-Afrikaanse Reg (1982) 539-
549, 582-597.

78) See the previous endnote, and compare

Robert W Gordon “Paradoxical Property”
in John Brewer & Susan Staves (eds)
Early Modern Conceptions of Property
(1996) 95-110 100, who makes a similar
point with regard to early modern Anglo-
American law.

79) D van der Merwe Oorlas in die Suid-

Afrikaanse Reg (1982) 582-585.

80) See JD van der Vyver “The Doctrine of

Private-Law Rights” in SA Strauss (ed)
Huldigingsbundel vir WA Joubert (1988)
201-246 211 for a theoretical explanation
of the same idea. The Dabinian definition
and classification of rights preferred by
Van der Vyver distinguishes between var-
ious categories of rights only on the basis
of their different objects, and thus the
structure or notion of a right is similar
across the board, which made it easier for
the spatialised concept of rights to be
applied to non-property rights as well.
Compare Van der Vyver 224-230, 230-
236. In this regard, Robert W Gordon
“Paradoxical Property” in John Brewer &
Susan Staves (eds) Early Modern
Conceptions of Property (1996) 95-110
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95 notes that the notion of property rights
as absolute dominion “is rapidly and
recklessly generalised to intangibles, then
to any type of potentially valuable
expectancy, and ultimately to public,
political rights as well”.

81) A term borrowed from DV Cowen (1984)

New Patterns of Landownership. The
Transformation of the Concept of
Landownership as Plena in Re Potestas;
see further AJ van der Walt “Intro-
duction” in AJ van der Walt (ed) Land
Reform and the Future of Landownership
in South Africa (1991) 1-7. The develop-
ments often referred to with this term are
sectional title ownership (Sectional Titles
Act 66 of 1971, replaced by the Sectional
Titles Act 95 of 1986); property timeshar-
ing (Property Time-Sharing Control Act
75 of 1983); and shareblock holding
(Share Blocks Control Act 59 of 1980).
See AJ van der Walt “The Future of
Common-Law Landownership” in Van
der Walt (ed) Land Reform and the
Future of Landownership in South Africa
(1991) 21-35 26 ff for references.

82) See AJ van der Walt “The Future of

Common-Law Landownership” in Van
der Walt (ed) Land Reform and the
Future of Landownership in South Afiica
(1991) 21-35 26; A Van der Walt
“Property Rights and Hierarchies of
Power: A Critical Evaluation of Land-
Reform Policy in South Africa” (1999) 64
Koers 259-294 263-264.

83) This applies particularly to personal

rights acquired in terms of shareblock
schemes.

84) In the case of sectional title ownership,

this spatial organisation is obvious. The
sectional title unit is defined in section 1
of the Sectional Titles Act 95 of 1986 as
consisting of a section of the property
plus an undivided share in the common
property. The section is indicated on the
sectional plan, much as individual lots or
erven are indicated on a township regis-
ter. The undivided share in the common
property is apportioned to each unit by
means of the participation quota, which is
calculated by dividing the floor area
(measured to the middle of the separating
walls) of the section with the combined
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floor area of all the sections together (sec
1, secs 32(1)). The possibility exists to
“carve out” one’s own piece of the com-
mon property for exclusive use (exclusive
use areas) through transfer by notarial
deed. The structure of timesharing rights
indicates the same focus on exclusivity,
as a timesharing interest is described in
the Property Timesharing Control Act 75
of 1983 (sec 1) as any right to or interest
in the exclusive use or occupation of
accommodation, but ultimately this defin-
ition is more closely related to the use-
agreement than to the right on which
timesharing is based. A more interesting
illustration appears from the fact that a
time-based institution of timesharing was
avoided in the South African law, while
an ownership-based approach was adopt-
ed: the standard form of timesharing is
where the party obtains an undivided co-
ownership share in a sectional title unit,
coupled with a contractual apportionment
of exclusive use for a limited period of
time. Traditional ownership is thus
retained and the novelty of these schemes
contractually arranged. It is possible,
though, to obtain timesharing on the basis
of a personal right in a shareblock compa-
ny, but then the shortcomings of the per-
sonal right are compensated for in the
Act. A third example of the ownership
paradigm is evidenced by the failure to
develop a legislative framework for air
space development. Despite the need to
be able to dispose of air space separate
from the land, there has been no such
development yet, partly due to the prob-
lem this would cause for the traditional
spatial definition of immovable property,
which could seemingly only be bridged
by the impractical registration of such air
space. See generally A Schoeman
“Sectional Title, Time-Sharing and Air
Space Ownership” in AJ van der Walt
(ed) Land Reform and the Future of
Landownership in South Africa (1991)
103-116. Compare further GJ Pienaar
“Eiendomstydsdeling — Die Aard van die
Reghebbende se Reg” 1986 TRW 1-14;
GJ Pienaar “Legal Aspects of Private
Airspace Development” (1987) 30 CILSA
94-107; GJ Pienaar “Drie-Dimensionele
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Registrasie van Onroerende Goed — 'n
Lugkasteel?” 1989 De Jure 257-274.

85) See AJ van der Walt “Property and

Personal Freedom: Subjectivism in
Bernhard Windscheid’s Theory of
Ownership” (1993) 56 THRHR 569-589,
particularly 572-579. See See Robert W
Gordon “Paradoxical Property” in John
Brewer & Susan Staves (eds) Early
Modern Conceptions of Property (1996)
95-110 for a similar point concerning
early modern Anglo-American law.

86) AJ van der Walt “Property and Personal

Freedom: Subjectivism in Bernhard
Windscheid’s Theory of Ownership”
(1993) 56 THRHR 569-589 572-579.

87) AJ van der Walt “Property and Personal

Freedom: Subjectivism in Bernhard
Windscheid’s Theory of Ownership”
(1993) 56 THRHR 569-589 581. JIWG
van der Walt “The Critique of
Subjectivism and its Implications for
Property Law — Towards a Deconstruc-
tive Republican Theory of Property” in
GE van Maanen & AJ van der Walt (eds)
Property Law on the Threshold of the
21st Century (1996) 115-159 115-116
points out that the liberty supported by
property in Anglo-American common law
was basically political liberty, whereas
the liberty supported by property in conti-
nental European law was economic liber-
ty. In the continental background of
Roman-Dutch common law, the close
connection between individual property
and economic liberty justified the exclu-
sivity of individual ownership. A differ-
ent and more complex argument is
required to make a similar point about
Anglo-American common law.

88) Although the emphasis in this article is

mainly on the exclusivist vision of prop-
erty in Roman-Dutch law, this vision was
by no means unknown to Anglo-Ameri-
can law. Robert Gordon “Paradoxical
Property” in John Brewer & Susan Staves
(eds) Early Modern Conceptions of
Property (1996) 95-110 95 refers to
Blackstone’s fundamentally static and
spatial definition of ownership, and
Gregory Alexander has explained and
analysed the static nature of what he
refers to as “propriety” in American law

convincingly and in great detail: see
Gregory S Alexander Commodity and
Propriety: Competing Visions of Property
in American Legal Thought 1776-1970
(1997). Kevin Gray “Property in Thin
Air” (1991) 50 Cambridge LJ 252-307
even elevated exclusivity to the funda-
mental characteristic of property.

89) The following table illustrates some of

the most interesting characteristics:

White areas
Only available in white areas

Restricted to whites
Paradigm right is ownership

Governed by private law
Source: Roman-Dutch law

Essentially permanent

Essentially an individual right

Resists regulation as a rule
Absolute or complete right

Strong protection, secure
Provides good real security

Black areas

Only available in black
areas

Restricted to blacks
Paradigm right is use or
use permit

Governed by public law
Source: legislation,
customary law
Essentially limited
time-frame

Based on tribal or state
grants

Based on regulation
Circumscribed, restricted
right

Weak protection, insecure
Provides no basis for real

security

In principle no derivative
rights

Paradigm is fragmented

Basis for derivative rights

Paradigm is unitary and
hierarchical

Structure is liberal, modern Structure is feudal

See A Van der Walt “Property Rights and
Hierarchies of Power: A Critical
Evaluation of Land-Reform Policy in
South Africa” (1999) 64 Koers 259-294
263-264 for a similar table and discussion
of some aspects. Schlag “Rights in the
Postmodern Condition” in Sarat &
Kearns (eds) Legal Rights: Historical and
Philosophical Perspectives (1997) 263-
304 275-280 works out some aspects of
the spatial or analytic “aesthetic” of law
based on the property model.

90) See Schlag “Rights in the Postmodern
Condition” in Sarat & Kearns (eds) Legal
Rights: Historical and Philosophical
Perspectives (1997) 263-304.

91) Especially the notion of a so-called “pub-
lic nuisance”; see the discussion below.

92) See e.g. East London Western Districts
Farmers’ Association and Others v

93
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Minister of Education and Development
Aid and Others 1989 2 SA 63 (A); Diep-
sloot Residents’ and Landowners Asso-
ciation and Others v Administrator,
Transvaal, and Others 1993 1 SA 571 (T);
1993 3 SA 49 (T); 1994 3 SA 336 (A).

93) In the earlier case of East London
Western Districts Farmers’ Association
and Others v Minister of Education and
Development Aid and Others 1989 2 SA
63 (A), the settlement was established in
terms of the old Development and Trust
and Land Act 18 of 1936; in the later
Diepsloot case, the state was using one of
the De Klerk government’s hesitant land
reform laws, the Less Formal Township
Establishment Act 113 of 1991.

94) 1989 2 SA 63 (A).

95) 1989 2 SA 63 (A) 65H-1, 75]-76B per
Hoexter JA, Vivier JA and Steyn JA con-
curring; Viljoen JA and Nestadt JA dis-
senting.

96) 1989 2 SA 63 (A) 69G-H.

97) Diepsloot Residents’ and Landowners
Association and Others v Administrator,
Transvaal, and Others 1993 1 SA 571
(T); 1993 3 SA 49 (T); 1994 3 SA 336
(A). See most recently Rademeyer and
Others v Western Districts Council and
Others 1998 3 SA 1011 (SEC), where the
public nuisance action of the applicants
was defeated because the occupants of the
respondent’s land occupied the land with
consent or tacit consent of the landowner,
thereby bringing the matter under the aus-
pices of the Extension of Security of
Tenure Act 62 of 1997, which prohibited
the kind of eviction order the applicants
applied for. This kind of struggle about
the effect of the new constitutional order
on the common law and its dominant
vision of ownership is not over; in Betta
Eiendomme (Pty) Ltd v Ekple-Epoh
[2000] 3 All SA 403 (W), the Transvaal
High Court held that the common law
right of ownership and contract have not
been affected by the Constitution, and
that the prohibition against eviction under
sec 26 FC was intended for cases where
legislation dealt with property rights, not
with cases “of ordinary trespass”, where
the common law of ownership and evic-
tion could still be applied.
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98) Diepsloot Residents’ and Landowners
Association and Others v Administrator,
Transvaal, and Others 1993 1 SA 571 (T)
5781-J, 583E, 584C.

99) Diepsloot Residents’ and Landowners
Association and Others v Administrator,
Transvaal, and Others 1993 3 SA 49 (T).

100) Diepsloot Residents’ and Landowners
Association and Others v Administrator,
Transvaal, and Others 1994 3 SA 336 (A).

101) See n 31 and surrounding text above.

102) An interesting by-product of the synergy
between apartheid ideology and Roman-
Dutch property rhetoric was that Roman-
Dutch private law was, for the most part,
isolated from politics and statutory law
and “freeze-framed” in the state in which
it was most obviously not involved in
apartheid politics but in fact most useful
to it. For many years during the apartheid
era, apartheid legislation and politics
were studiously ignored by private law
specialists and in private law courses at
universities, thereby preserving the “puri-
ty” of Roman-Dutch private law. Inter-
estingly, this tendency changed quite
markedly in the last decade or so of
apartheid rule, and now a more compre-
hensive view of property law is the rule
rather than the exception, although the
defence of “pure” private law, unsullied
by politics and constitution-talk, is by no
means dead.

103) Cover “Violence and the Word” in
Martha Minow, Michael Ryan & Austin
Sarat (eds) Narrative, Violence and the
Law: The Essays of Robert Cover (1993)
203-238 223-224.

104) This is what Peter Gabel refers to as the
“pact of the withdrawn selves”; see P
Gabel “The Phenomenology of Rights-
Consciousness and the Pact of the
Withdrawn Selves” (1984) 62 Texas LR
1563-1599 1581: “the meaning of ...
‘rights-consciousness’ ... [is] that it is
intended to secure the denial of desire in
the face of contingency and the fear of
loss by representing our false selves as
legally compelled.”

105) (2000) Jonathan Cape, London 14.

106) OB Lawuyi “Democracy and Resistance
in South Africa” (1998) 41 Development
49-53 49.
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107) “Postamble”, entitled “National Unity

and Reconciliation”, to the Constitution
of the Republic of South Africa 200 of

1993, already cited and discussed in the
introductory section of this paper above.

108) Ssec 9, 10 FC; see further ssec 11 FC

(life), 12 FC (freedom and security of the
person), 13 FC (slavery, servitude and
forced labour), 14 FC (privacy), 15 FC
(freedom of religion, belief and opinion),
16 FC (freedom of expression),17 FC
(assembly, demonstration, picket and
petition), 18 FC (association), 19 FC
(political rights), 20 FC (citizenship), 21
FC (freedom of movement and resi-
dence); all of which secure rights not
enjoyed by all South Africans under
apartheid rule.

109) The origin of the word is unclear, see J

Maluleke “Toyi-toyi Freedom Dance of
the 90s: Where did it Originate?”” Drum
Magazine August 1993 32-33; sv faq
“What is the Origin of the Word ‘toyi-
toyi’?” http://www.pasteur.fr/infosci/
fag/african-fag/south-africa; “Life in
Mandela’s South Africa: Glossary of
South African Terms” http://www.geoci-

ties.com/CapitolHill/ Senate/6367/ glos-
sary.htm; Van Dalen “Nieuwe Woorden:

Toyi-toyi” http://www.vandale.nl/
(noframes)/ editiel1/S_nieuwwoord _
antw.html.

110) As a protesting, marching dance, and

given its origin in military fitness train-
ing, the toyi-toyi is by nature a dance of
moving the legs as if moving forward but
while in fact staying in the same place,
like treading water, a dance of waiting. In
this regard, it bears an interesting resem-
blance to the volkspele “wagon-wheel”
dance, and perhaps to all forms of danc-
ing.

111) Sources on the origin of the toyi-toyi are

hard to come by. See “Appendix A:
Glossary of Terms” sv “Toyi-toyi” in
Viviene Taylor Social Mobilisation:
Lessons from the Mass Democratic
Movement (1997) 267; OB Lawuyi
“Democracy and Resistance in South
Africa” (1998) 41 Development 49-53 52-
53; J Maluleke The origin of the word is
unclear, see J Maluleke “Toyi-toyi
Freedom Dance of the 90s: Where did it

Originate?”” Drum Magazine August 1993
p 32; Greg Snyder “Life’s Truth
Aesthetically Interpreted”, interview with
South African poet Keorapetse
Kgositsile, Bulletin #21, New School for
Social Research http://www.newschool.
edu/centers/ ecep/twenone.htm;
Mayibuye Centre “Toyi Toyi” http://
WWW.museums.org.za/mayibuye/ toyi-
toyi.htm (where one can also listen to an
audio clip of a toyi-toyi chant); sv faq
“What is the Origin of the Word ‘toyi-
toyi’?” http://www.pasteur.fr/infosci/
fag/african-fag/south-africa; Mandla
Langa “The Future of the Arts in Africa:
In our History and in our Blood”
Financial Mail 17 December 1999 http://
www.fm.co.za/report/milennium/gd.htm;
Gay W Seidman “Blurred Lines:
Nonviolence in South Africa” Political
Science and Politics June 2000, repub-
lished by the American Political Science
Association Online http://www.apsanet.

org/PS/june00/seidman. cfim.

112) See the previous n, and Thobo Mxotwa

“Chat Avenue: Toyi-Toyi Forever” in
Dispatch Online Monday 6 February
1998 http://www.dispatch.co.za/1998/
02/16/editoria/ MXOTWA.HTM.

113) This is true even for the so-called stamp-

ing dances, where the leg is lifted high
and the foot then stamped into the ground
— the essential direction of this movement
is always downward, gathering force for
and moving into the stamping, with the
essential body position bent forward,
while the body position in the foyi-toyi is
upright and almost leaning over back-
ward, and the essential knee movement is
upward, holding the knee up as long as
possible. See Esther A Dagan “Origin and
Meaning of Dance’s Essential Body
Position and Movements” in Esther A
Dagan (ed) The Spirit’s Dance in Africa:
Evolution, Transformation and Continuity
in Sub-Sahara (1997) 102-103.

114) And despite the violence often accompa-

nying or provoked by the marches and by
police and military reactions to them.

115) Viviene Taylor Social Mobilisation:

Lessons from the Mass Democratic
Movement (1997) 72-96; Gay W Seidman
“Blurred Lines: Nonviolence in South
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Africa” Political Science and Politics
June 2000, republished by the American
Political Science Association Online

http://www.apsanet. org/PS/june00/seid-

man.cfim.

116) OB Lawuyi “Democracy and Resistance

in South Africa” (1998) 41 Development
49-53 52. In this context, Lawuyi at 52
describes “protest of any kind as an
attempt to articulate other options for
meaningful development”, in other words
as an effort to imagine the alternative.

117) For recent evaluations see DL Carey

Miller with Anne Pope Land Title in
South Africa (2000) 555-589; A van der
Walt “Property Rights and Hierarchies of
Power: A Critical Evaluation of Land-
Reform Policy in South Africa” (1999) 64
Koers 259-294; Willemien du Plessis, Nic
Olivier & Juanita Pienaar “Land Issues:
An Assessment of the Failures and
Successes” (1999) 14 SAPL 240-270.

118) See DL Carey Miller with Anne Pope

Land Title in South Africa (2000) 564. In
this regard, Carey Miller reflects that
apartheid land law “was largely repre-
sented by law which did not need to make
inroads into the ruling common law of
property”, so that reform measures can
afford to be “more to do with the restora-
tion and delivery of land rights than about
departure from the existing system of
land law™.

119) See DL Carey Miller with Anne Pope

Land Title in South Africa (2000) 564. In
this regard, Carey Miller obviously con-
siders the greater emphasis on land rights
deriving from simple possession or occu-
pation important, since that breaks down
the hegemony that the registration estab-
lished with regard to the exclusionary
power of white ownership and the feudal
vulnerability of black land occupancy in
the apartheid system; compare Carey
Miller at 556-559. This is an important
aspect of the transformation process that
is well noted by Carey Miller. Compare
Al van der Walt “The Doctrine of
Subjective Rights: A Critical Reappraisal
from the Fringes of Property Law” (1990)
53 THRHR 316-329 319-324.

120) According to the recent decision of

Yacoob J in Government of the Republic
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of South Africa and Others v Grootboom
and Others CCT 11/00 http://www.con-
court.gov.za/judgments/2000/ groot-
boom1.pdf [19], [24] the rights in this
“cluster” of provisions regarding socio-
economic rights have to be considered
together. The Grootboom case is dis-
cussed in more detail in the concluding
section of the paper below.

121) Freedom of trade, occupation and profes-

sion (sec 22 FC), labour relations (sec 23
FC), environment (sec 24 FC), property
and land (sec 25 FC), housing (sec 26
FC), health care, food, water, and social
security (sec 27 FC), education (sec 29
FC).

122) The 1993 IC also provided for land

reform, but in ssec 121-123, which did
not form part of the Bill of Rights. I will
not attempt a complete discussion of land
reform measures here. For an overview of
literature on apartheid land law and a
summary of some main features see AJ
van der Walt “Towards the Development
of Post-Apartheid Land Law: An Explor-
atory Survey” (1990) 23 De Jure 1-45 2-
34; DL Carey Miller with Anne Pope
Land Title in South Africa (2000) 1-42
and sources referred to there in the foot-
notes. For an overview on land reform see
A van der Walt “Property Rights and
Hierarchies of Power: A Critical
Evaluation of Land-Reform Policy in
South Africa” (1999) 64 Koers 259-294;
DL Carey Miller with Anne Pope Land
Title in South Africa (2000) 239-589; G
Budlender, J Latsky & T Roux Juta'’s
New Land Law (1998); CG van der
Merwe & JM Pienaar “Land Reform in
South Africa” in Paul Jackson & David C
Wilde (eds) The Reform of Property Law
(1997) 334-380 and sources referred to
there in the footnotes.

123) Property may be expropriated for the sake

of land reform, and when property is
expropriated for that purpose, the amount
of compensation will reflect the history of
the acquisition and use of the land and the
purpose of the expropriation: sec 25(3)
read with sec 25(4) FC; the state must take
reasonable legislative and other measures,
within its available resources, to foster
conditions which will enable citizens to
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gain access to land on an equitable basis:
sec 25(5) FC (legislation enacted to give
effect to this provision includes the Less
Formal Township Establishment Act 112
of 1991, the Provision of Land and
Assistance Act 126 of 1993, the
Development Facilitation Act 67 of 1995,
the Transformation of Certain Rural Areas
Act 94 of 1998 and the Housing Act 107
of 1997); persons and communities whose
tenure of land is insecure because of past
racially discriminatory laws and practices
are entitled to secure tenure as provided
for by legislation or to comparable
redress, and parliament must enact the
necessary legislation to effect this reform:
sec 25(6) FC read with sec 25(9) FC (leg-
islation enacted to give effect to this pro-
vision includes the Upgrading of Land
Tenure Rights Act 112 of 1991, the Land
Reform (Labour Tenants) Act 3 of 1996,
read with the Land Restitution and
Reform Laws Amendment Act 63 of
1997, the Communal Property Associa-
tions Act 28 of 1996, the Interim Protec-
tion of Informal Land Rights Act 31 of
1996, the Extension of Security of Tenure
Act 62 of 1997, and the Prevention of
Illegal Eviction from and Unlawful
Occupation of Land Act 19 of 1998); per-
sons and communities dispossessed of
property after 13 June 1913 as a result of
past racially discriminatory laws and prac-
tices are entitled to restitution as provided
for in legislation or to comparable redress:
sec 25(7) FC (the major piece of legisla-
tion enacted to give effect to this provi-
sion is the Restitution of Land Rights Act
22 of 1994, read with the Land Restitution
and Reform Laws Amendment Act 63 of
1997); and no provision of section 25 FC
may impede the state from taking legisla-
tive and other measures to achieve land,
water and related reform, in order to
redress the results of past racially discrim-
ination, provided that any departure from
the provisions of section 25 FC is in
accordance with the general limitation
provision in section 36(1) FC: sec 25(8)
FC.

124) Sec 26(1)-(3).
125) DL Carey Miller with Anne Pope Land

Title in South Africa (2000) 574.
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126) L.e. redistribution and tenure reform; see

A van der Walt “Property Rights and
Hierarchies of Power: A Critical
Evaluation of Land-Reform Policy in
South Africa” (1999) 64 Koers 259-294
269-270 and ffn 12-15 there.

127) The Land Claims Court took a consider-

able time to develop a jurisprudential
basis from which larger numbers of cases
could be judged and disposed of more
quickly, although it now appears that the
Court’s limited time is consumed to a
considerable degree by review of ill-con-
sidered and inattentive judgments on the
Extension of Security of Tenure Act 62 of
1997. See further Willemien du Plessis,
Nic Olivier & Juanita Pienaar “Land
Issues: An Assessment of the Failures and
Successes” (1999) 14 SAPL 240-270 528-
529, 552; Du Plessis, Olivier & Pienaar
“Land Reform — Trends Developing in
Case Law” (1999) 14 SAPL 528-553 270.
The two review articles by Du Plessis,
Olivier & Pienaar provide information
concerning the numbers of claims
received and processed until February
1999 and September 1999 respectively.

128) In the Department of Land Affairs’ White

Paper on South African Land Policy
(1997) vi, viii, 9, 10. The controlling con-
stitutional provision is sec 25(7) FC. The
controlling law is Restitution of Land
Rights Act 22 of 1994, read with the
Land Restitution and reform Laws
Amendment Act 63 of 1997. See general-
ly T Roux “The Restitution of Land
Rights Act” in G Budlender, J Latsky &
T Roux Juta’s New Land Law (1998)
chap 3; DL Carey Miller with Anne Pope
Land Title in South Africa (2000) chap 7.

129) The process is limited in that it does not

apply to land rights that were expropriat-
ed under the Expropriation Act 63 of
1975 (or its predecessors or any act incor-
porated under it by reference) and for
which just compensation had been paid:
sec 121(4) IC.

130) The restitution process does not extend

backwards to dispossession that took
place prior to 19 June 1913 (the promul-
gation date of the Black Land Act 1913,
commonly considered to be the first
major apartheid land law; this date is set
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down in sec 121(3) IC (read with sec
121(2)(a) IC) of the original restitution
provision in the 1993 Constitution and in
sec 2(3) of the subsequent Restitution of
Land Rights Act 22 of 1994), or forwards
to claims instituted later than 31 Decem-
ber 1998 (sec 2(1)(b) of the Restitution of
Land Rights Act 22 of 1994, read with
sec 3(1) of the Land Restitution and
Reform Laws Amendment Act 63 of
1997; but see T Roux “The Restitution of
Land Rights Act” in G Budlender, J
Latsky & T Roux Juta’s New Land Law
(1998) 3A-5 fn 1, 3A-22 - 3A-23).

131) I consider restitution of alternative land
and payment of additional compensation
as part of the normal logic of restitution,
and not as something new and different.
Sec 25(7) FC already amended the notion
of restitution of land rights to a broader
concept of alternative relief. The amend-
ment of sec 35 of the Restitution of Land
Rights Act 22 of 1994 by sec 25 of the
1997 Amendment Act supports this wider
approach. Even the ostensibly new and
innovative approach of Gildenhuys J in
Hermanus v Department of Land Affairs,
in re: Erven 3535 and 3536, Goodwood
LCC 39/98 http:/www.law.wits.ac.
za/lcc/2000/39 98.wp, where damages
and solatium were awarded in addition to
further compensation for the original
expropriation, does not take the matter
further than the normal principles of
expropriation; solatium was always avail-
able for “normal” expropriation cases
under the Expropriation Act 63 of 1975.

132) 1998 1 SA 78 (LCC). The Land Claims
Court will not agree to such development
plans too easily, as it has to be convinced
that the development plan is adequate;
compare In Re Kranspoort Community,
Re the Farm Kranspoort 48 LS LCC26/98
http://www.law.wits.ac.za/lec/2000/
2698.wp.

133) Sec 34(6) of the Restitution of Land
Rights Act 22 of 1994 allows the Court to
make an order that excludes certain estab-
lished restitution claims, provided such
order is in the public interest. In this case
the settlement had been concluded with
all potential claimants, and was therefore
judged to be in the public interest even
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though certain restitution claims were
excluded from it in the sense that those
claims could not be upheld in the normal
way of restoring the property or alterna-
tive property.

134) The Act is discussed separately below.

135) These comments again illustrate and
emphasise my criticism of the proposal of
DP Visser and T Roux to the effect that
the common law institution of compensa-
tion for unjust enrichment (known as
restitution in Anglo-American law) could
be used as a theoretical framework for the
restitution process, thereby smuggling a
very politically loaded, public process of
apology and restoration out of the public
realm where it belongs and back into the
private, seemingly neutral, business-as-
usual mould of private law adjudication
and restoration of equilibrium. See DP
Visser and T Roux “Giving Back the
Country: South Africa’s Restitution of
Land Rights Act, 1994 in Context” in MR
Rwelamira & G Werle (eds) Confironting
Past Injustices: Approaches to Amnesty,
Punishment, Reparation and Restitution
in South Africa and Germany (1996) 89-
111 101ff; and compare AJ van der Walt
“Un-Doing Things with Words: The
Colonisation of the Public Sphere by
Private-Property Discourse” 1998 Acta
Juridica 235-281 262-265.

136) As defined in the Department of Land
Aftairs’ White Paper on South Afiican
Land Policy (1997) vi, viii, 9, 10. The
current controlling constitutional provi-
sion is sec 25(5) FC.

137) At all three levels, i.e. national, provincial
and local authorities, in accordance with
the principles of cooperative government
laid down in Chapter 3 of the 1996
Constitution.

138) Legislation enacted to give effect to this
provision includes the Less Formal
Township Establishment Act 112 of
1991, the Provision of Land and Assist-
ance Act 126 of 1993, the Development
Facilitation Act 67 of 1995, the
Transformation of Certain Rural Areas
Act 94 of 1998 and the Housing Act 107
of 1997. See DL Carey Miller with Anne
Pope Land Title in South Africa (2000)
chap 8; J Latsky “The Development
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Facilitation Act 67 of 1995” in G
Budlender, J Latsky & T Roux Juta’s
New Land Law (1998) chap 2.

139) An interesting example is initial owner-
ship provided for in sec 62 of the
Development Facilitation Act 67 of 1995.
Initial ownership is created and registered
even before the land is fully developed,
and the Act ensures that this form of own-
ership is secure to enable the initial owner
to obtain financing to purchase the land,
thereby reducing the development and
holding cost considerably and facilitating
speedier and cheaper delivery of residen-
tial land. The holder of initial ownership
may occupy and use the land, encumber it
by a mortgage or personal servitude (but
not otherwise), sell the initial ownership
(but not full ownership), and acquire full
ownership as soon as the development
process reaches the stage where the land
is fully registrable

140) See DL Carey Miller with Anne Pope
Land Title in South Africa (2000) 449-
455.

141) In the Department of Land Affairs’ White
Paper on South African Land Policy
(1997) vi, viii, 9, 10 The current control-
ling constitutional provision sec 25(5)
FC, and the most important laws that
have been promulgated are the Upgrading
of Land Tenure Rights Act 112 of 1991,
the Land Reform (Labour Tenants) Act 3
of 1996, read with the Land Restitution
and Reform Laws Amendment Act 63 of
1997, the Communal Property Associa-
tions Act 28 of 1996, the Interim Protec-
tion of Informal Land Rights Act 31 of
1996, the Extension of Security of Tenure
Act 62 of 1997, and the Prevention of
Illegal Eviction from and Unlawful
Occupation of Land Act 19 of 1998. See
G Budlender, J Latsky & T Roux Juta's
New Land Law (1998) chaps 4-8 (current-
ly still without commentary on the text of
the acts); DL Carey Miller with Anne
Pope Land Title in South Africa (2000)
chap 9.

142) See AJ van der Walt “The Fragmentation
of Land Rights” (1992) 431-450.

143) Tenure reform laws tend to either upgrade
land rights to full ownership or another
kind of recognised common law right, or
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to simply stabilise the occupation of land
by prohibiting eviction or subjecting it to
strict due process controls. For more
detailed analysis see A van der Walt
“Property Rights and Hierarchies of
Power: A Critical Evaluation of Land-
Reform Policy in South Africa” (1999) 64
Koers 259-294; and compare DL Carey
Miller with Anne Pope Land Title in
South Africa (2000) chap 9 for detail of
specific laws.

144) For further discussion of this notion of
security thresholds in the hierarchy of
common law rights see AJ van der Walt
“Towards a Theory of Rights in Property:
Exploratory Observations on the
Paradigm of Post-Apartheid Property
Law” (1995) 10 SAPL 298-345; A van
der Walt “Property Rights and
Hierarchies of Power: A Critical
Evaluation of Land-Reform Policy in
South Africa” (1999) 64 Koers 259-294.

145) See DL Carey Miller with Anne Pope
Land Title in South Africa (2000) 467-
491 for a discussion, and compare the
evaluation of A van der Walt “Property
Rights and Hierarchies of Power: A
Critical Evaluation of Land-Reform
Policy in South Africa” (1999) 64 Koers
259-294 284-285.

146) Which abused the system of communal
property to pin rural black land rights
down in the feudal structure of insecurity
and unsuitability for development. The
Act provides a structure within which the
community can determine the outline and
detail of their property association them-
selves, provided some democratic and
transparency requirements are met.

147) The Act provides explicitly that decision
making in the property association should
be democratic and transparent, and that (e
g gender or sex) discrimination is prohib-
ited: ssec 9(1)(a)(ii), 9(1)(b)(1).

148) See A van der Walt “Property Rights and
Hierarchies of Power: A Critical
Evaluation of Land-Reform Policy in
South Africa” (1999) 64 Koers 259-294
284-285.

149) See DL Carey Miller with Anne Pope
Land Title in South Africa (2000) 499-
510 for an overview of the relevant provi-
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The Registration of Fragmented
Use-Rights as a Development

Tool in Rural Areas

Gerrit Pienaar

INTRODUCTION

Land tenure in post-apartheid South Africa is a
contentious issue. For a variety of reasons there
are considerable differences of opinion about
the rights to be recognised and the ways in
which these rights should be protected and
secured. The most important development pur-
pose of security of tenure is that the rights
should be used as collateral for private devel-
opment funds and loans. That is only possible
where land rights are individualised. But it is a
known fact that individualised land rights do
not necessarily have a positive economic effect
in Africa. There are also indications that some
indigenous people do not want security of
tenure outside their tribal structures and cus-
toms. Therefore, it is a question as to how indi-
vidualised rights could be obtained within the
system of communal property.

The different stakeholders are the state,
landowners (especially of farmland), financial
institutions, occupiers in terms of the new land
tenure legislation, occupiers with informal land
rights based on the permit system (PTOs)
issued by the former government or granted by
tribal chiefs according to their version of com-
munal property in rural areas, and occupiers of
land (with or without permission) in informal
settlements. Although necessary, it will clearly
be an extremely difficult task to reform the
land tenure system in South Africa in such a
way that all, or at least most of, the above-men-
tioned stakeholders will be reasonably satisfied
and the land system will offer security of
tenure.

As is the case in many transitional political
situations, there are also differences of opinion
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regarding the role and definition of ownership
and other rights in property.! An additional fac-
tor to keep in mind, is that the existing deeds
registration system in South Africa is generally
perceived as accurate and reliable, offering to a
large extent security of title in the case of rights
which can be registered (ownership and limited
real rights to immovable property).? But it is
also at present slow, cumbersome and expen-
sive and does not provide for the registration of
all the different land tenure rights that are statu-
torily recognised or envisaged.?

Thus, the key issues to be decided are firstly,
what the nature and contents of the rights in
immovable property should be and secondly,
what means or methods should be used to
ensure security of tenure within the basic (lim-
ited) resources available to the government.

1. STATUTORY MEASURES

The Constitution of the Republic of South Afri-
ca Act 108 of 1996 provides in section 25(1)
for the acknowledgment of different rights in
property.® It is clear that not only ownership,
but also other rights in immovable property are
recognised and protected in terms of the prop-
erty clause.’ Furthermore, in terms of section
25(6) the state has the obligation to secure by
means of legislation, other forms of land tenure
which are insecure as a result of the apartheid
legislation and policies (section 25(9)).

The Department of Land Affairs started with
an ambitious programme of land reform by
means of restitution, redistribution and tenure
reforms that has already resulted in several new
acts (laws) being promulgated. For instance,
the Restitution of Land Rights Act 22 of 1994
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(regarding the restitution of land to persons dis-
possessed of land after 1913 as a result of
racially discriminatory legislation), the
Development Facilitation Act 67 of 1995
(regarding quicker and cheaper planning and
development methods), the Land Reform
(Labour Tenants) Act 3 of 1996 (regarding the
security of housing, grazing and cultivating
rights of labour tenants), the Communal
Property Associations Act 28 of 1996 (regard-
ing the creation of associations to own, control
and deal with communal or common property),
the Interim Protection of Informal Land Rights
Act 31 of 1996 (regarding the interim protec-
tion of the rights of people in rural areas), the
Extension of Security of Tenure Act 62 of 1997
(regarding the protection of labourers other
than labour tenants in rural areas) and the
Prevention of Illegal Eviction from and
Unlawful Occupation of Land Act 19 of 1998
(regarding the measures to protect vulnerable
occupiers and evict squatters).®

The policy of the Department of Land Affairs
is mainly stated in the White Paper on Recon-
struction and Development of 1994 and the

White Paper on South African Land Policy of

19978 In the former document the land policy

has been defined as redistribution of land,

tenure reform and restitution of land, and these
aspects were formally sanctioned in the

Constitution 108 of 1996.° The White Paper on

South African Land Policy reconfirms these

policy objects and states the following princi-

ples regarding informal land tenure in rural
areas:

* It is necessary to recognise the underlying
land rights that belong to individuals and
groups (e.g. tribes) on land which is nominal-
ly state owned.

 These rights should vest in the people who
are exercising the rights and not in institu-
tions such as tribal or local authorities. In
some cases, the underlying rights belong to
groups of people and in other cases to indi-
viduals or families. Where the rights to be
confirmed exist on a group basis, the right
holders must have a choice about the system
of land administration which will manage
their rights on a day-to-day basis.

* In situations of group-held land rights, the
basic human rights of all members must be
protected, including the right to democratic
decision-making processes and equality.
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Government must have access to members of
group-held systems in order to ascertain their
views and wishes in respect of proposed
development projects and other matters per-
taining to their land rights.

 Systems of land administration that are popu-
lar and functional should continue to operate.
They provide an important asset, given the
breakdown of land administration in many
rural areas. The aim is not to destroy or harm
viable and representative institutions. Popular
and democratic tribal systems should not be
threatened by the proposed measures. '’

However, the following problems which are

caused by the lack of legally enforceable rights

in property, must be addressed:

* Vulnerability to interference with or confis-

cation of rights whether by the state or others.

Difficulty in securing housing subsidies and

other development finance.

* No administrative support for the system of
land rights which operates in practice, which
in turn contributes to internal breakdowns
and administrative chaos giving rise to abus-
es of power by officials, some chiefs and
powerful elites; the position of the poor and
the vulnerable is exacerbated by the lack of
legal certainty and administrative protection.

* Unscrupulous individuals taking advantage
of the lack of enforceable land rights to bring
others on to land in exchange for money and
to bolster their personal power.!!

These problems do not only relate to the nature

of the land tenure rights, but also to the security

offered by these rights (a registration problem)
and the system wherein these rights are recog-
nised and enforced (an administration prob-
lem). Therefore, it is not sufficient only to
analyse the nature of the different land tenure
rights, but the security of tenure and the admin-
istrative environment wherein these rights are
functioning should also be examined carefully.

2. NATURE OF RIGHTS

Previously, rights in immovable property were
divided into ownership and registered limited
real rights, which were registered in a deeds
registry in accordance with section 63(1) of the
Deeds Registries Act 47 of 1937, and other
forms of land tenure which were not registrable
in a deeds registry.'? The former rights were
strictly enforced and protected by means of real
actions, could only be alienated by registration
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in the deeds registry according to the principles
of the derivative acquisition of real rights' and
were considered as absolute in nature. The lat-
ter, on the other hand, were considered as
“weak” rights, or in most instances not even as
rights, but as subservient, permit-based entitle-
ments to occupy or use land which was owned
by the state.'* One of the main objectives of the
Department of Land Affairs is to eradicate the
distinction between ownership and registrable
limited real rights (the absolute or “strong”
rights) and other forms of land tenure (the
“weak” rights).'>

According to this scheme, Van der Walt'®
distinguishes between an ownership orientation
model and a fragmented use-rights orientation
model. In the former, ownership qualifies as the
strongest right in the hierarchy of rights, where
title and use are united, security depends on
title and title is absolute in the sense that it has
no natural ceiling and tends to resist regulation.
In the fragmented use-rights orientation model,
there is no hierarchy of rights; title and use are
separated, and security is based on legislation.
Van der Walt prefers the model of fragmented
use-rights, as such rights tend to absorb regula-
tion, and have a natural ceiling of restrictions
without any inherent power relations. Tempting
as this methodical exposition may sound, some
practical problems exist in the case of both
these models.

2.1 Ownership orientation model

According to this model, a hierarchy of rights
exists with ownership at the top and all other
kinds of rights are regarded as inferior to own-
ership due to their lower ranking in this hierar-
chy.!” Apartheid land rights were based on the
strength and security of ownership and registra-
ble limited real rights against the insecurity of
weaker use-rights that were often not registra-
ble and in most cases not even acknowledged
as rights, but as entitlements based on permits
(PTO-system).'® The deeds registration system
in South Africa has strengthened this notion of
ownership as an absolute right.'

According to Roman-Dutch principles, how-
ever, ownership is not always superior to other
rights. The huur gaat voor koop rule and the
registration of mortgages are often cited as
examples of rights that enjoy preferential pro-
tection to ownership in certain circumstances.
These limited real rights are deemed to be tem-
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porary in nature, though, giving rise to the char-
acteristic of elasticity of ownership, i.e. that
ownership is basically unrestricted and that it
will regain its superior quality as soon as these
temporary and limited real rights fall away.
Previously, this notion of ownership as an
absolute and individual right was used to resist
regulation or limitations on ownership, and the
social responsibilities of a landowner were to a
large extent ignored. The debate about the indi-
viduality and absoluteness of ownership was
not only a feature of South Africa’s apartheid
policy, but has raged (and is still raging) in
many countries,’’ notably in the fields of envi-
ronmental protection and planning law. It is
also not only a bone of contention in civil-law
countries, but also in countries with a common
law property tradition.

The mere fact that the civil-law concept of
ownership was distorted by apartheid laws and
policies does not mean that ownership should
be forever tainted. There has already been a
significant redefinition of ownership in South
Africa and the notion that ownership is individ-
ualistic and absolute has been convincingly
refuted.?! Ownership is nowadays defined in
accordance with its social context, including
the responsibilities of a landowner towards
society at large. These social responsibilities
are not only towards neighbours and other enti-
tled persons in a private law sense but, as an
inherent characteristic of ownership, such
responsibilities should be exercised in the pub-
lic interest. Therefore, ownership can and
should be limited and regulated by legislation
and other public law instruments. Economic,
social and political considerations in South
Africa have led to the concept of ownership
being radically amended and limited to provide
for planning, development and nature conserva-
tion measures. This notion is implicit in section
25(1) of the Constitution 108 of 1996, whereby
rights in property on a general basis and not
within a hierarchical structure are acknowl-
edged and safeguarded. These rights have also
been acknowledged by case law?? and the new
land tenure legislation.

The challenge will be to contextualise owner-
ship as one of a diverse range of land tenure
rights, not superior to other rights, but neces-
sary or useful in certain circumstances. The
limitations on ownership should not be tempo-
rary and exceptional, but ownership, just as
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other land tenure rights, should inherently be
limited to the benefit of society at large and by
other kinds of land tenure rights. In such a
description of ownership there should not be
any place for “traditional” characteristics such
as elasticity, individuality or absoluteness. By
the regulation of ownership, a natural ceiling
can be placed on ownership with no underlying
power structure indicating a hierarchy of rights.

One of the main problems in placing owner-
ship on an equal footing with other land tenure
rights is that ownership is better protected than
most other rights. This feature is mainly
ensured by the application of the publicity prin-
ciple in that ownership of immovable property
can normally only be acquired and transferred
by means of registration in terms of section
63(1) of the Deeds Registries Act 47 of 1937.
Ownership and other registrable real rights are
protected because of the existence of a trust-
worthy and accurate record of such rights.
These registered rights ensure that the titlehold-
er can use the rights as security to obtain finan-
cial assistance and that the economic value of
the property can be fully exploited.

2.2 Fragmented use-rights model

There is merit in Van der Walt’s claim that the
fragmented use-rights orientation seems to be
the most logical model to choose in a country
such as South Africa with a property situation
where there are so many different kinds of
land-use rights to be reckoned with. All such
rights should be strong and valuable because
they must suit specific needs and requirements,
and not because they assume a privileged posi-
tion in an abstract hierarchy of stronger and
weaker rights.?3 According to this model, the
threshold for any use-right should be statutory
recognition, and not necessarily any form of
title. Use and title should therefore be separated
and security afforded only by means of legisla-
tion.

In the case of the fragmented use-rights ori-
entation, the main problem lies in the fact that
title and use should be separated and that secu-
rity would be offered by legislation only. Ex-
amples of such legislation are the Land Reform
(Labour Tenants) Act 3 of 1996, the Interim
Protection of Land Rights Act 31 of 1996 and
the Extension of Security of Tenure Act 62 of
1997. In all these acts the use-rights are gener-
ally acknowledged and safeguarded by legisla-
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tion but such rights can in individual cases only
be protected by means of a court order, arbitra-
tion or mediation, which can be time consum-
ing and, in certain instances, expensive to
obtain. The property under consideration will,
for all practical purposes, be taken out of the
property market for the entire time of the dis-
pute. Although the rights of occupiers are theo-
retically and in general acknowledged by legis-
lation, there is no security of tenure in individ-
ual cases where the rights are in dispute until
the dispute has finally been settled. The objec-
tives of land tenure reform were, inter alia, to
provide security of tenure for all; to reduce
poverty and promote economic growth through
land reform and to establish a system of land
management that would support sustainable
land use patterns and rapid land release for
development.?* These objectives can hardly be
achieved in circumstances where there is a dis-
pute over the legitimacy of a claim or a right in
terms of the above-mentioned legislation,
although it offers temporary security of occupa-
tion for the occupier.?’

The main cause of this insecurity is that
rights conferred in general by legislation do not
comply with the requirements of the publicity
principle?® and are therefore uncertain until, in
individual cases, such rights are confirmed by a
court order, arbitration, mediation or agree-
ment. To obtain security of use or occupation,
some kind of individualisation has to take
place. Legislation alone is not sufficient to
obtain security of tenure, but has to be con-
firmed by the additional registration of title. To
separate title and use often leads to insecure
tenure. It would offer much more security to
labour tenants or any other kind of occupiers if
their use-rights were not only recognised by
legislation, but if some or other form of regis-
tration also took place so that title and use were
not separated. In a system where security of
tenure depends on registration, there may be a
dispute initially, but the problem will not
perpetuate itself in the way it may happen if
security depended on legislation only. The
importance of the rights-based strategy of the
government is not in the promulgation of the
legislation, but in making the rights a reality for
people, especially in rural areas.?’ To do that,
the rights must become concretised and individ-
ualised by an applicable system of governance.

Another practical problem is that it seems
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highly improbable that financial institutions or
private development agencies would be willing
to advance development loans against the secu-
rity of a use-right awarded by general legisla-
tion only, as such right might be used repeated-
ly in dispute in future. The only funding for
development projects would then come from
the state, which is a limiting factor considering
the limited financial resources of the state. This
would probably cause fragmented use-rights to
remain weak or second class rights. In countries
where the main sources of development financ-
ing are the state and state agencies, an individu-
alised title is not as important as in the case
where the private sector has the financial means
and know-how to contribute significantly to
development programmes on the condition that
security for the repayment of development
money is furnished.?® To facilitate and encour-
age sustainable development in rural areas,
financed not only by the state, but also by the
private sector, some kind of individualisation of
use-rights has to take place to ensure that a
secure title can be obtained as security for
development financing.

It is a notable feature of section 25(1) of the
Constitution that no distinction is made for the
protection of different rights in property. Rather
than taking away the security offered by regis-
tration, I am of the opinion that the advantages
of registration according to the publicity princi-
ple should be extended to other forms of land
tenure. Thus it will improve the security of land
tenure rights if the security offered by legisla-
tion is extended by the additional security of a
registered title. The viability of a system of
title-based security depends, however, on the
ability of the South African deeds registration
system to be adapted to a system where all land
tenure rights can be registered in an affordable
way.

2.3 Fragmented use-rights based on title
One of the most important principles regarding
immovable property is that “title” does not nec-
essarily mean “ownership”™? and that different
people can have different forms of title regard-
ing the same immovable property at the same
time.>° This can be illustrated by the fact that a
usufructuary can obtain title simultaneously
with the owner regarding the same property.
Other examples are the titles of registered
leaseholders and the holders of mineral rights.
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Use-rights can thus be fragmented to the extent
that different people exercise different use-
rights in terms of different titles over the same
property. This principle is not prohibited by the
Deeds Registries Act 47 of 1937.

Furthermore, it has always been recognised
that in the case of more than one title existing
simultaneously over the same property, owner-
ship does not in all circumstances confer a pref-
erential title to an owner. The principle that
mineral rights can be permanently separated
from ownership of the property, and that the
holder of the mineral rights enjoys preferential
protection in the event of an irreconcilable
clash of interests with the owner, illustrates this
point.®! The preference of a holder of mineral
rights was brought about by legislation, namely
the Minerals Act 50 of 1991 and its predeces-
sors.>2 However, it is possible to enact similar
preferences by legislation.

The answer to the problem of obtaining pari-
ty between ownership and other land tenure
rights does not lie in degrading ownership, but
in upgrading the different forms of land tenure
rights while maintaining a realistic view of the
inherently limited nature of ownership.>* To
obtain a realistic view of ownership, a balance
should be maintained between the notion that
ownership is an absolute, individualistic and
inherently unlimited right, on the one hand, and
the view that private ownership is the cause of
poverty and class distinction and should there-
fore be regarded with suspicion.** As soon as it
is accepted that ownership is not a right charac-
terised by individuality, absoluteness and elas-
ticity, but that it is inherently limited to the ben-
efit of the society and by other rights and that
no hierarchy of rights or powers exists, it fol-
lows logically that ownership cannot be consid-
ered a preferential right or a stronger right than
other use-rights.

The best way to upgrade other use-rights to
enjoy the same protection as offered for owner-
ship, is to devise the same kind of publicity for
use-rights as for ownership, namely publication
by registration. In such case, the security of the
use-right does not only lie in legislation, but
also in a registered title. The viability of the
registration of the different use-rights will be
discussed in 3. below.

As no hierarchy of rights or inherent power
relations should exist, the criteria to determine
which use-right should enjoy preferential pro-
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tection are determined by the circumstances of
the specific case. It can be determined by cer-
tain existing legal norms like prior in tempore
potior in iure, an existing registered title or the
preference of other rights to ownership (e.g. the
rights of mineral holders and lessees), but in
other circumstances these preferences will have
to be introduced by legislation. Thus, it should
be an inherent characteristic of all the use-
rights that they can be regulated and restricted.
To ensure that parity is achieved and retained,
the administrative system wherein these use-
rights are exercised and the restrictions applied,
is of utmost importance. This will be discussed
in 4. below.

The view of fragmented use-rights based on
title as the central policy on land tenure in
South Africa, can be summarised as follows:

+ Different use-rights (titles), including owner-
ship, simultaneously over one property.

* No hierarchy of rights.

 Security by legislation and registration.

+ Use and title united.

« Statutory security threshold.

+ Natural ceiling of restrictions by regulation.

* No inherent power relations.

3. REGISTRATION OF USE-RIGHTS
At present, the South African deeds registration
system is regarded, not only in South Africa but
also by foreign jurists, as an accurate and reli-
able system of the registration of title by way of
deeds.

However, it is characterised by its exclusivity
— a relatively low volume of transactions is
being registered as a result of transactions
between a relatively small part of the popula-
tion. It is therefore easy to maintain a procedure
of thorough examination of deeds by deeds reg-
istry personnel, resulting in the maintenance of
the accuracy and reliability of the system.>> But
a large part of the population — notably people
in informal urban settlements and in rural areas
where a system of communal property still pre-
vails — is excluded from the deeds registration
system. The reason for this is that the land in
question has either not been properly surveyed
or that the individualisation of land-use rights
in communal property is not at present possible.

In the White Paper on South African Land
Policy,*® a part of the envisaged land policy has
been set aside for development of the registra-
tion system to make the registration of informal
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land rights in urban and rural areas possible.

Several needs are identified in this regard:

* A speedy, reliable, and cost-effective system
of demarcating land and recording the identi-
ty of those who are entitled to occupy it, fol-
lowed by rapid release of land to meet the
pressing needs in urban areas.

* A reliable and cost-effective system of
recording rights to land which should be
established in the process of tenure reform.

* A reliable and cost-effective system of
recording the rights of those who are entitled
to use and occupy land which is held on a
communal basis.

The following strategy is recommended in the

White Paper. The:

* establishment and maintenance of a compre-
hensive land information system which
would include alphanumeric as well as spa-
tial data on land-related matters

* collection and maintenance of cadastral and
topographic information

* maintenance and extension of the deeds reg-
istration system

* establishment of norms and standards to
structure and manage the land information
process

» compilation of a comprehensive state land
register to improve the management of state
land.

To understand any proposed amendments to the

registration system, it is necessary to describe

the characteristics of the present system. If the
accuracy and reliability of the present registra-
tion system is to be maintained, the registration
system shall have to be adapted to provide for
the increase in registration transactions of the
diverse fragmented use-rights.

3.1 Negative system

In South Africa, a negative registration system
has been used since the reception of the deeds
registration system from Dutch law in the 17th
century.>” Deeds (documents), whereby title is
being transferred, are registered in the nine
deeds registries without the correctness of the
registers, the registered data or the content of
such deeds being guaranteed by the state or the
personnel of the deeds registry. The reason for
this lies mainly in the fact that it is an estab-
lished principle of material property law to dis-
tinguish between the original and derivative
acquisition of ownership and limited real rights
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to immovable property. In the latter case, regis-
tration only takes place after a written deed of
alienation has been signed by both parties to the
transaction and a deed of transfer (title deed)
has been registered.*® Where ownership or lim-
ited real rights pass from one person to another
as a result of original acquisition, it happens
without the cooperation of the previous owner
or entitled person, e.g. in the case of prescrip-
tion, expropriation, accession or marriage in
community of property. In these instances no
compulsory registration takes place and the
information in the deeds registry is not always
rectified immediately to indicate what the fac-
tual position is.>

In addition to this, in the case of the deriva-
tive acquisition of real rights, the abstract sys-
tem of transfer of real rights is followed. This
entails that the subjective intention of the
owner or entitled person to transfer ownership
or real rights, as embodied in the real agree-
ment, is a requirement for the actual transfer of
such rights.*’ Therefore, as the consent to the
transfer of such right is a requirement, any
wrong or mistaken registration in the deeds reg-
istry without the owner’s or entitled person’s
consent does not result in the transfer of owner-
ship or a limited real right.*! It is thus not only
the act of registration in the registry, but also
the subjective intention of the transferor as
embodied in the real agreement, which causes
the rights to be legally transferred.*?

Normally such a negative deeds registration
system would not be very accurate. The South
African system differs in this respect in that
several requirements that are normally regarded
as part of the title registration procedure, are
incorporated to maintain the accuracy and relia-
bility of the registered information. Examples
of these requirements are the duty of the deeds
registry personnel to investigate the deeds doc-
uments and to establish whether the provisions
of the Deeds Registries Act 47 of 1937 regard-
ing the transfer of title have been complied
with;*? registration only takes place when the
documents and the transactions have complied
with all the legal and statutory provisions for
the transfer of real rights;* the property
description in any deed must be in accordance
with the cadastral map kept by the surveyor-
general;* the registration of transactions has to
follow the sequence of preceding legal acts*®
and all simultaneous transactions are linked and
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are therefore registered simultaneously.*’” The
registers kept in the various deeds registries are
all fully computerised.

3.2 Liability of deeds office personnel and
conveyancers

The state or the deeds office personnel do not
guarantee the correctness of the registered data
but, in terms of the Deeds Registries Act, they
are liable to compensate all damages suffered
as a result of their negligence or failure to com-
ply with the statutory registration require-
ments.*® The investigative duties of the deeds
registries, aiming at keeping the registration
system accurate and reliable, is the main reason
for the South African procedure being relative-
ly slow, cumbersome and expensive.*’ Further-
more, many duties are duplicated because the
sellers’ conveyancers have the duty to investi-
gate and certify to the correctness of the names
and identities of the parties, their capacities to
transfer or accept property rights, the capacities
of the representatives of incapable or legal per-
sons and the validity of the transfer documents
and concomitant acts by the parties.>°

The Department of Land Affairs, and more
particularly the Chief Registrar of Deeds, is in
the process of introducing a fully computerised,
partly privatised electronic deeds registration
system, more or less comparable to the Dutch
registration system. This electronic system
should be in operation by 2002.°! It is envis-
aged that this development will enable con-
veyancers, who are linked to the central regis-
tration system by computer, to make use of
paperless lodgings and electronic verification
of information for the transfer of real rights
together with simultaneous electronic transac-
tions such as the cancellation of existing bonds
and the registration of new bonds without the
necessity of the full investigative procedure
being followed by the deeds registry personnel.
When such a system will be fully implemented,
private conveyancers will be liable to compen-
sate all damages in the case of negligence or
failure to comply with the statutory require-
ments.

The importance of this development is that
the nine deeds registries, which will still form
the central registration system, will to a large
extent be decentralised. The main responsibility
to maintain the accuracy of the registers will
still rest on the deeds registry personnel, but
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private conveyancers will have the responsibili-
ty to maintain the accuracy of the transfer of
real rights, and therefore the accuracy of title.
This will no doubt speed up the time of regis-
tration, improve the ability to handle an
increased volume of transactions, prevent the
duplication of functions between conveyancers
and deeds registry personnel and may perhaps
result in lowering the registration costs.>?
Private conveyancers are already obliged to
undertake a long list of responsibilities pre-
scribed by the Deeds Registries Act>® and there
is no reason to believe that the privatisation of
the duties of the deeds office personnel will
cause the accuracy of the registration system to
deteriorate.>* This new and fully computerised
registration system also opens the possibility to
adapt, in several ways, to allow for the registra-
tion of some of the statutory fragmented use-
rights which are presently not registrable.

3.3 Fragmented use-rights in urban
settlements

The problem of registration of fragmented use-
rights will not often surface in the case of for-
mal or informal settlements in urban areas
where the land has been properly surveyed or
where the land is in the process of being sur-
veyed and developed. The Development
Facilitation Act 67 of 1995 provides for the
registration or upgrading (where necessary) of
existing land rights, or for the registration of
initial ownership where the process of develop-
ment and land surveying has not been finalised,
but is envisaged and possible.*

Section 62 provides for the registration of ini-
tial ownership before the land is fully devel-
oped by the opening of a register in a deeds
registry for the purposes of such registration
and a deed of initial ownership being registered
and issued. The registered initial ownership
may be encumbered with a mortgage or person-
al servitude and may be alienated as initial
ownership, but not as full ownership. It
becomes full ownership as soon as the land sur-
veying and development requirements have
been fulfilled.

The main purpose for this measure is that the
owner of initial ownership is able to obtain
financial assistance at a much earlier stage of
the development process by means of a mort-
gage. This normally results in the development
costs being lower because the developer does
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not have to carry the burden of the development
costs for such a long time.>

In informal urban settlements where it is not
possible to survey or develop the land properly
as a result of overcrowding (the notorious squat-
ter camps at the fringes of cities and towns), it is
problematic to grant any use-right based on title
to the inhabitants or occupiers of such land. As
a result of overcrowding it is impossible to sur-
vey and develop the land to such an extent that
any suitable use-right based on title can be reg-
istered. The use-rights of people in these squat-
ter camps are at this stage unprotected,’’ except
for the statutory right of temporary occupation
which is being protected in terms of the Pre-
vention of Illegal Eviction from and Unlawful
Occupation of Land Act 19 of 1998.

In some instances, the nature of a squatter
camp makes it possible that land surveying and
development may take place at a later stage,
and in some instances an informal record of
use-rights has been developed,®® but these are
exceptional cases. In the case of overcrowded
informal settlements on land belonging to the
state or local governments,* there are, in addi-
tion to the above-mentioned protection, three
solutions to the problem where normal develop-
ment and land survey requirements cannot be
complied with, namely:

(1) to establish and maintain with the coopera-
tion of the occupants an informal record of
the land-use at municipal or local govern-
ment level until it is possible to obtain
agreements and settlements regarding
existing or preferential rights, and there-
after to relocate the other (rightless) inhabi-
tants in an area where proper development
has taken place and where they can obtain
proper title;*° or
to establish with the cooperation of the
occupants a communal property associa-
tion in terms of the Communal Property
Associations Act 28 of 1996, which associ-
ation protects the informal rights to occupy
the houses and structures of its members
and endeavours to obtain security of title
by registration of the whole or part of the
property; or
(1ii) if (i) or (ii) is impossible, the only solution
will be for the occupants to be relocated in
an area where it is possible to grant formal
use-rights, either in the form of ownership,
initial ownership or another suitable title.

(i)
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All the above-mentioned solutions are tempo-
rary in nature, as security of tenure can only be
obtained permanently by way of a form of a
registered title. It is possible to protect the right
to occupy the houses or structures temporarily
by legislation, but it is not possible to obtain
security of tenure by legislation only. Even in
the case of (ii) above, the occupants do not
obtain an individualised right (security of title)
which can be used as collateral to obtain finan-
cial assistance, although they may obtain secu-
rity of occupation against the association as a
result of their membership to the association
(see in this regard 3.5 below).

Members of such associations are in the same
position as shareholders of a share-block com-
pany — they only obtain personal rights against
the association based on their membership, but
they do not obtain any real right or limited real
right to the property itself.®!

It therefore seems impossible to adapt the
registration system to such an extent that the
above-mentioned problems in urban areas
could be solved. The only solution would be for
the land to be properly surveyed and use-rights
be awarded and registered within the exiting
registration framework.

3.4 Fragmented use-rights in rural areas
Some legislative measures exist to protect the
right to occupy and use rural land belonging to
farmers or employers. The rights of labour ten-
ants®? are protected by the Land Reform
(Labour Tenants) Act 3 of 1996 in areas where
the institution of labour tenancy has been prac-
tised for at least a generation and where a per-
son can be described as a labour tenant in terms
of the requirements of this Act. The rights of
occupation, grazing and cultivating of lands are
recognised® and are transferable,* but the Act
does not specifically provide for the registration
of these rights.

It is proposed that these rights should, on
demand, be registered as limited real rights®
and that security of title in this form be obtain-
ed for as long as the labour tenants comply with
the requirements of the Act (in the same man-
ner as a registered long-term lease). Further-
more, it is necessary to develop a computerised
registration procedure so that a simplified cer-
tificate of title could be issued and a register of
these rights, in addition to the existing registers
in the deeds registries but linked to such regis-
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ters, could exist. This proposal will be further
discussed in 3.5 below.

The Extension of Security of Tenure Act 62
of 1997 is applied in all circumstances where
labourers or employees do not comply with the
definition of a labour tenant, but have obtained
the right to occupy land outside the jurisdiction
of a local government as part of a contract of
service or by consent of the owner. The right to
occupy is protected by legislation, but it is not
registrable in terms of the Act. These rights can
on demand be registered as personal servitudes,
but such registration is expensive and the regis-
tration procedure does not protect relatives such
as widows, elders, or infirm persons who are in
precarious circumstances. A simple registration
system should also be available in this case (see
3.5 below).

In rural areas, people are furthermore granted
permission to occupy communal land (PTO or
permit system) in terms of Proclamation R188
of 1967, temporary or more permanent pro-
tection of occupation in terms of legislation®’
or permission by chiefs and tribal authorities on
land which is allocated and administered as
communal land. The Upgrading of Land
Tenure Rights Act 112 of 1991 provides for the
upgrading of a permission to occupy to owner-
ship, but due to the fact that such permissions
are often exercised on improperly surveyed
land or the records of the permissions are inac-
curate, these measures are not sufficient to pro-
tect the rightholders.

The Interim Protection of Informal Land
Rights Act 31 of 1996 provides temporary pro-
tection to the above-mentioned informal or
insecure land rights. Section 5(2) provided for
the Act to lapse on 31 December 1998 but this
date was extended to 31 December 2000. The
new Land Rights Bill has not yet been pub-
lished by the Department of Land Affairs. At
this stage, all these informal rights are insecure
and the promulgation of the final Land Rights
Act is eagerly awaited, but in the interim, the
rights of millions of people are insecure.

One of the most urgent problems regarding
these forms of land tenure is the question of
how communal land should be administered
and use-rights be secured. Overcrowding and
conflicting land rights are among the results of
the previous policy and administration of these
lands. Often people who were forcibly removed
or evicted were dumped on land that had been
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occupied by other groups, resulting in disputes

and severe pressure on the land.®® Furthermore,

there are serious disputes between traditional
leaders and local authorities regarding develop-
ment which, for all practical purposes, is bring-
ing such development to a standstill. In the
process of such disputes between traditional
leaders and local authorities, the use-rights of
the occupiers of such land are often overlooked.

The unclear legal status of the land and the land

administration processes inhibit development

and investment in the land.%’ To clear up this

“messy matrix”, it is initially necessary to

undertake a full land audit of land rights and

land use to establish which persons or families
are entitled to use the land, then to negotiate
settlements and legally binding agreements
between the different stakeholders and there-
after register the applicable rights.”® This could
take decades, and in the meantime the land
users are for all practical purposes unprotected.

The policy of the Department of Land Affairs
is the following:

* rights should vest in the people who are exer-
cising the rights and not in institutions such
as tribal or local authorities

* rights that are vested in individuals or fami-
lies, as well as rights vested in groups are
acknowledged

» where the rights are vested in a group, the
members must have a choice regarding the
structures which manage and administer their
land rights

« the group must be able to decide according to
democratic principles, including gender
equality, how the land-use rights should be
distributed, exercised and transferred

* systems that are popular and functional
should continue; the aim is not to destroy
representative institutions and popular and
democratic tribal systems should not be
threatened by the proposed measures.”!

In suitable circumstances ownership can be

transferred from the state to individuals, fami-

lies or groups so entitled by way of ordinary
deeds of grant or deeds of transfer. However,
the Department of Land Affairs acknowledges
the fact that all the members in a group or tribe
are not interested in individualised ownership
and that such transfer of land to legal entities
will be a slow, intricate and costly process,
including formalities such as the survey of the
land. Another possibility would be the registra-
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tion of a communal property association in
terms of the Communal Property Associations
Act 28 of 1996 to act as owner of the property.
However, as the rules of such associations are
often perceived by members of a tribe as too
sophisticated and as it often clashes with the
basic rules of the tribe, intensive training of the
tribe would normally be required (it is envis-
aged that such training could take up to a
year).”?

It is therefore a reality that land will still for
some time to come be vested in the state and
that strong statutory rights should be created to
give the occupiers of the land protected use
rights and decision-making powers in respect of
the land.”® Although these forms of land use
will be protected by legislation, the holders of
these rights will not be able to obtain private
development loans or financial assistance
because the rights are not individualised. To
obtain the full financial or economic benefit of
these rights it should be possible to register
fragmented use-rights.

3.5 Registration of fragmented use-rights
The main obstacles to the registration of some
of the fragmented use-rights described in 3.4
are the following:

« the land is not properly surveyed (mostly in
the case of communal property in rural areas)

« the rights are not exercised on a specific or
defined part or parcel of surveyed land (over-
lapping rights like grazing rights or cultivat-
ing of a part of land not specified)

* it is too expensive (labour tenants or other
tenants which can obtain a personal servi-
tude)

« the landowner refuses to cooperate

* the rights are based on group membership or
membership of a communal property associa-
tion.

In the last-mentioned instance, the tribe or com-

munal property association may have adequate

protection of the right to occupy the communal
land or may obtain the financial means to
develop the land to the benefit of the whole
community. Thus it may in such circumstances
be possible that there will be no need for the
individualisation of the property or land-use

rights in order to obtain economic benefits in a

personal sense. However, in many cases the

individual members of the association or the
tribe may need to use their land-use or property
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rights as collateral to obtain individual financial

assistance or development aid, in which case

the membership rights will not suffice.

The use-rights of labour tenants and other
tenants are often registrable as limited real
rights, but it may be too expensive for the right-
holder to register it or the owner of the land
may refuse to cooperate. It will be necessary to
amend the relevant legislation”” to the extent
that an owner who refuses cooperation to regis-
ter these rights may be compelled to do so by a
court order. Furthermore, the deeds registration
procedure should be amended in the case of
these rights so that a separate register of the
rights could be maintained within the central
registration system and a one-page certificate of
title could be awarded to the right-holder
instead of a deed of transfer. Especially in the
case of communal property, an additional com-
puterised and comprehensive land information
system should be maintained as part of the cen-
tral registration system (see 4. below).

To keep an affordable, accessible register of
the statutory fragmented use-rights of labour
tenants and communal property in rural areas,
the following principles should be followed:

« it should be a computerised register of per-
sons and rights exercised within a cadastrally
defined piece of land

* registration should take place on demand
only, as the right-holders are already partly
protected by legislation

* no long-winded deeds are necessary, but only
a one-page certificate of title indicating name
and description of the right-holder, the spe-
cific use-rights, e.g. occupation, grazing,
water or cultivation rights’® and the cadastral
description of the property where the rights
are exercised

* an additional comprehensive and comput-
erised land information system should
contain as much information as possible
regarding the right-holder, duration and
transferability of the right, consent by the
tribe or group to alienate and the extent of the
use-right’’

* the land information system should form part
of the central registration system, although it
does not necessarily need to be maintained by
deeds registry personnel (see 4. below)

« if the right is exercised on a part of the prop-
erty (e.g. labour tenants or communal proper-
ty), a description of the specific part of the
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property with reference to natural beacons or
features of the land will be necessary,
although not necessarily a surveyed map’®

* in the case of communal property rights,
information of the limitations on the rights by
group members or the administrative system
wherein the rights are exercised, as well as
secondary or more distant right-holders must
be included, unless the position of these peo-
ple is already protected by legislation or
existing rules of the tribe’

+ information of encumbrances by real security
rights should be available

* the computerised register should form part of
the land register so that information of these
rights will be accessible whenever a search is
conducted in the land register

* the deeds registry does not guarantee the cor-
rectness of the registered information — thus
it is a negative system®’

* in instances where the rights are completely
individualised to the extent that the land in
question has been surveyed and the rights are
exercised outside a group or tribe, such rights
should be registered on demand in the ordi-
nary land register according to existing deeds
registration procedure.

3.6 A proposed land information system for

fragmented use-rights

There are several existing models of comput-

erised land information systems, mainly in

operation in developing countries.®! The most
suitable model to adapt to South African condi-
tions is the one proposed by Ventura and

Mohamed.® Their proposal is based on the fol-

longing principles regarding communal proper-

ty:

* The system must provide for complex, over-
lapping, fragmented use-rights associated
with informal land tenure by recognising sec-
ondary and more distant right-holders.

* The communal rights, when individualised,
must continue to be exercised in a group con-
text according to general accepted rules, e.g.
inheritance rules, alienation only with consent
of the group and limitations imposed by the
group, or the administrative system wherein
the rights are being exercised (see 4. below).

+ It must include an affordable, accessible reg-
ister of use-rights, coupled with an additional
computerised land information system.

The land information system is based on the
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development of a conceptual model for docu-
menting and recording communal property
where multidimensional rights exist. This is
done by identifying the recordable components
of communal property and providing a corre-
sponding database template for documenting and
recording all aspects of tenure associated with a
given person, with reference to a specific unit of
land.3* Land units or the boundaries of the com-
munal property can only be identified with refer-
ence to existing deeds,® data such as aerial pho-
tography®® or by means of land surveying.

For the further individualisation of land-use
rights within the communal property, there may
be existing deeds or data, but these will mainly
be obtained from a description of the spatial
element of the use of communal property by the
group, tribe or administrative system wherein
these rights are exercised.

It is important to note the following:

* The above-mentioned model is an example of
the computerised land information system
that can either be kept by the deeds registry
or an administrative body (see 4.3 below).
The certificate of title and the register of
these rights should not include all this infor-
mation.

* The information regarding the spokesperson
or head of the family may change from time
to time. This information should be brought
up to date before any registration of a transfer
or mortgage may take place.

¢ In the case where communal or group rights
are exercised, any transaction or variation in
rights can only take place with the consent of
the tribe, group or administrative system
wherein these rights are exercised.

« It will not be possible to record all transac-
tions regarding communal property and other
statutory use-rights in this way because of the
sheer magnitude of these rights. In many
cases people do not want these rights regis-
tered because the rights are properly protect-
ed by statutory measures and/or the adminis-
trative process involved. These rights should
therefore only be registered on demand, for
instance, in cases where conflict necessitates
it or financial assistance is needed and the
right has to be used as security.

4. ADMINISTRATIVE SYSTEM
4.1 Indigenous communal property
In the case of indigenous communal property,
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the proposed system for the registration of an
individualised title to land-use can only func-
tion properly if these rights are exercised within
an existing system of group rights.®” It has been
proven in several legal systems in Africa that
the abolishment of indigenous systems disrupts
traditional rules, values and customs that have
historically governed the use of land and have
well developed conflict resolution mechanisms.
Replacement strategies often introduce new
institutions of land administration that may not
be readily accepted, causing disputes and con-
flict over access to land.%®

On the other hand, there are well-known inci-
dents of traditional leaders who have over a
long period of time abused their powers and
without popular consent, either used the land
under their control largely to their own benefit
or alienated communal property.® For more
than a century, the legal precedent in South
Africa has been that communal property
belongs to the chief as trustee for his people.
However, it has been decided in several cases
that, when alienating communal property, the
chief only needs the consent of his councillors
and not the consent of the people living on the
communal property. Klug” convincingly indi-
cates that the true meaning of the chief acting
as trustee for his people, has been distorted by
several court cases to fit in with the general
political idea of the rightlessness of indigenous
people. The power of the chiefs was therefore
abused by colonial administrators to develop a
system where the rights vested exclusively in
the chiefs, while the chiefs formed part of
the administrative authority of the colonial
power.”! This concept of the lack of land rights
of individual people, based on the distortion of
the true meaning of communal property rights,
was then used to deny political rights to indige-
nous people.

The Department of Land Affairs took cogni-
sance of the above-mentioned tension and has
adapted its policy to the effect that systems of
land administration which are popular and
functional should continue to operate, as they
provide an important asset when considered in
the context of the breakdown in many rural
areas. The aim of the department is not to
destroy or harm viable and representative insti-
tutions. Popular and democratic tribal systems
are therefore not threatened by the proposed
measures. However, the conditions for the con-
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tinued participation of tribal chiefs in the sys-
tem of land administration are that the basic
human rights and democratic values in terms of
the Constitution 108 of 1996 should not be
undermined®? and that the government should
have access to members of group-held systems,
to ascertain their views and wishes.”* To obtain
these goals in the present system is not so easy.
It is necessary to devise a structure where the
influence and skills of reliable chiefs are com-
bined with the administrative infrastructure of
the Department of Land Affairs.

4.2 Administration of communal property

In the case of indigenous communal property,
the proposed system for the registration of an
individualised title to land-use can only func-

tion properly if these rights are exercised within

an existing system of group rights. Replace-
ment strategies often introduce new institutions
of land administration that may not be readily
accepted, causing disputes and conflict over
access to land. Traditional rules, values and
customs often include well-developed conflict
resolution mechanisms within the tribe. I want
to refer to two examples of the administration
of communal property, the first one an African
system, namely Botswana, and the second a
first world system, namely Scotland.

In Botswana’ the Tribal Land Act 58 of
1968 provides for almost 71% of the available
land to be administered as tribal land according
to an adapted system of customary land tenure.
The Act provides for the establishment of land
boards for specified tribal territories to take
over the administrative functions from chiefs
and other tribal authorities. Land boards main-
tain their own record or registration systems
according to the statutory requirements embod-
ied in the Tribal Land Act and issue certificates
of customary grants or occupation. Although
these certificates are not registered in the cen-
tral deeds registry of Botswana (apparently to
keep them more affordable), provision has been
made for the conversion of these certificates
into titles registrable in the deeds registry once
demand arises to deal with these certificates in
the commercial property market.

An adapted form of the Botswana idea of

decentralised land boards is a workable solution

for the administration of statutory land-use
rights and communal property. It should be
adapted for South African conditions in the fol-
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lowing ways:

* The land board should consist of the tribal
chief in the area, as well as two or three
democratically elected tribe members and a
number of appointees by the Minister of
Land Affairs. If the chief governs his/her
tribe democratically, the elected tribe mem-
bers should be able to agree with the chief; if
not, the elected tribe members would be able
to protect the democratic rights of the mem-
bers of the tribe by vetoing the chief.

* The land board should allocate land accord-
ing to the customary rules of the tribe and
issue certificates of land-use. In the case of
land rights other than communal property
rights, like labour tenants, the land board
must also issue certificates of land-use after
such rights have been acknowledged, and
keep a record of transactions regarding these
rights.

* The applicable deeds registry must keep a
register of all certificates issued by the land
board according to the information supplied
by the computerised land information system.
The land information system can be main-
tained by the land board, but linked to the
central deeds registration system.

* The record should basically be one of persons
(right-holders) and rights, but the cadastral
description of the property or a description of
where the rights are exercised must be stated.

* The land board must decide on a policy of
alienation of land-use rights with the
approval of a majority of the land-users,
which approval must be obtained in a democ-
ratic way. Although the land-use rights will
be individualised by the issuing of certifi-
cates, the rights may only be transferred
according to the policy of alienation followed
by the land board (including tribal customs
and rules).

* The principles of equality and democratic
values of the Constitution 108 of 1996 must
be adhered to by the land board.

Another example of the development of a land

information system and the administration of

communal property is the Scottish crofting sys-

tem,”> which has developed since 1886 into a

reliable land tenure system and has provided

since 1985 for registered crofting rights to be
upgraded to ownership. A cofter is a tenant
with the right to occupy and use a dwelling and
the adjacent garden area, together with the right
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to grazing, cultivating, fishing or the gathering
of peat on communal property. The Scottish
land tenure system has been developed to such
an extent that a reliable record of crofting
tenure secures the use-rights of tenants in such
a way that it is possible to upgrade communal
tenure to ownership within a set procedure and
with the minimum registration cost. The work
of the first Crofters Commission in Scotland
from 1883 to 1885 stresses the importance of
negotiated settlements between land users.
Furthermore it had taken almost 70 years
(1883-1951) to develop the crofting system to
such an extent that security of tenure was
achieved, and a further 25 years (1951-1976)
before it was possible to upgrade crofting
tenure to registered ownership.

The grazing committees in Scotland, consist-
ing of crofters, are good examples of the
administration of communal property according
to democratic values and principles. The impor-
tance of the grazing committees has been
increased considerably and such committees
largely contribute to the success of crofting
tenure in Scotland. In South Africa, communal
property associations display some similarities
to grazing committees. Communal property
associations should be established in South
Africa where and when such associations offer
a viable solution for the administration of com-
munal property, but it is clear that alternatives
to communal property associations should be
developed and recognised in cases where these
associations do not offer such solutions.

The Crofters Commission and Land Court in
Scotland handle the administration, adjudica-
tion and transfer of crofting tenure in such a
way that security of tenure and the solving of
disputes are attained quickly and without high
cost. In South Africa it is necessary to regulate
the administrative matters of communal proper-
ty by way of an administrative body consisting
of members of the Department of Land Affairs
and representatives of tribal chiefs and council-
lors in specific areas. Without a representative
and acceptable administrative body, security of

tenure, the solving of disputes and sustainable
development in rural areas will be impossible.

CONCLUSION

In a country such as South Africa, with differ-
ent forms of land tenure, it is only realistic to
acknowledge a system of fragmented use-
rights. It is also necessary to contextualise own-
ership to the extent that it is not a stronger or
better land-use right, but one of many land-use
rights that can be exercised simultaneously over
the same property. However, it is not necessary
to degrade the value of ownership in order to
acknowledge and protect the other use-rights,
but the protection of other use-rights should
rather be upgraded. Such protection cannot be
effectuated by legislation only, but also by the
application of the publication principle in the
form of registration of these rights. A good
point of departure is a computerised land infor-
mation system.

The registration of use-rights entails a certain
amount of individualisation. In the case of com-
munal property, such individualisation should
take place by means of the adaptation, rather
than the replacement of traditional customary
principles. Furthermore, it is important that the
individualised use-rights should be exercised
within the existing group rights or customs of a
tribe.

A representative administrative system
wherein these rights are acknowledged, exer-
cised and protected should be instituted to
ensure that the rights are exercised within the
customary tradition and fulfil the requirements
of equality, accountability and transparency.
Owing to the magnitude of these use-rights,
they should initially only be individualised on
demand.

The success of the proposed system will
depend on the adaptability of the registration
system, as well as the ability of the Department
of Land Affairs to convince traditional leaders
that such a system will be to the benefit of their
tribespeople. The last mentioned factor seems
to be a formidable, but necessary task.
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Post-1994 Rural Development
Measures: Current Issues

Juanita Pienaar and Deborah Balatseng

INTRODUCTION
The South African Constitution enjoins all
South Africans (including government) to
recognise the injustices of the past, to heal the
divisions of the past and to establish a society
based on democratic values, social justice and
fundamental human rights, and to improve the
quality of life of all citizens (Preamble). The
inception of democracy brought with it insur-
mountable challenges to the government and
the peoples of South Africa. These challenges
are manifold and cover a broad spectrum of
issues. Central to these challenges is the issue
of development. Development being the pass-
word that has brought with it expectations,
fears, hopes and anxieties.
The first session of the second democratic
parliament was opened by the President with
an urgent plea to all the peoples of South
Africa to recommit themselves to the challenge
of building a caring society:
“The weakest who were denied access to
power became the landless, the unem-
ployed, the uneducated, the surplus people
deported to the so-called homelands, the
victims of abject poverty.”

While development is geared towards all South

Africans, emphasis is directed towards the rural

areas:
“The rural areas of our country represent
the worst concentrations of poverty. No
progress can be made towards a life of
human dignity for our people as a whole
unless we ensure the development of these
areas.”

In view of this, the implementation of a rural

development programme was announced. An
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Intergovernmental Coordinating Unit was
established in the Deputy President’s Office to
coordinate all relevant government departments
and role players with regard to all aspects of
rural development. It is therefore clear that
rural development will become one of the most
important footprints of the Mbeki government.

Although current issues dealing with rural
development relate to a very broad spectrum
(e.g. gender,! children’s rights, economic
development,” resources management, access
to housing® and natural resources, agriculture,*
local government structures, traditional author-
ities, education, access to training and financial
support) it is impossible to cover all of these
issues in the time allocated. Instead, the paper
will give a brief background to the rural devel-
opmental crisis and thereafter focus on plan-
ning as one of the key issues.

1. BACKGROUND TO THE RURAL DEVELOPMENT
CRISIS
1.1 The racially based land control system
The role that the racially based land control
system played in bringing about vast disparities
referred to above, is undeniable.® The facts are
well-known and well-documented.® The
inequitable distribution of land, especially
since 1913, not only deprived persons from
their livelihoods and dispossessed them from
ancestral lands, but left millions of people to
subsist on patches of unproductive land,
degrading these areas to dormitories of cheap
labour.”

This approach to land gave rise to an intri-
cate and complicated legislative framework
dealing with land in both rural and urban
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areas,® with the emphasis on the development
of white urban areas.’

With regard to the rural areas, a distinction
was made between:
 South African Development Trust (SADT)

land
+ the six former self-governing territories
* the TBVC (Transkei, Bophuthatswana,

Venda, Ciskei) states
* the so-called coloured rural areas.
Different sets of legal measures applied in these
areas. In respect of proclaimed SADT towns,
Proc R293'" and Proc R29-30 and GN 402-405
(GG 11166 of 1988-03-09) applied. In rural
SADT areas Proc R188'! provided for quitrent
on surveyed land and permissions to occupy on
unsurveyed communal land. These provisions
did not relate to socio-economic realities and
were not linked to progress, advancement and
development but were aimed at land tenure
issues and town planning in general.'? Similar
problems existed in the former self-governing
territories (Proc R293, Proc R154 in GG 8933
of 1983-10-14 [towns] and Proc R188 [rural
areas]). The complexities resulting from diverse
land control systems were exacerbated in those
self-governing territories which issued their
own land legislation.'3 Apart from these mea-
sures introduced by government, communal
land tenure and customary practices still
remained in place.'* The perceived insecurity
of land tenure due to the possibility of depriva-
tion by traditional leaders and the consequent
inaccessibility of rural land holders to develop-
ment finance, were furthermore problematic. In
respect of the so-called coloured rural areas,
another separate and complex land control sys-
tem applied."

1.2 Rural areas
Forty-seven per cent of the national population
are presently rural dwellers, most of whom are
unemployed. The Northern Province with a
rural population of 82% has the highest unem-
ployment rate (47%). There is a general corre-
lation between unemployment (and low month-
ly income) and rural areas (e.g. also Free State
[35% rural, 32% unemployed] and the North
West [65% rural, 40% unemployed]). As yet,
abject rural poverty and a lack of meaningful
development characterise these areas.

In addition to the sparsely populated areas in
which people farm or depend on natural
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resources, the 1997 Rural Development Frame-
work also included the large settlements in the
former homelands that were created by apart-
heid removals and which depended on migrato-
ry labour and remittances for their survival as
part of rural South Africa.

Another very important aspect of rural South
Africa, are the areas held under the trusteeship
of traditional leadership institutions. One of the
functions of traditional leaders was to promote
the development of land in their areas of juris-
diction.

However, neither financing nor expertise was
provided. Although land is usually allocated to
male family heads, changing socio-economic
circumstances have resulted in communal land
being allocated, albeit in a limited number of
instances, also to women.'® These women have,
however, mostly been excluded from decision
making regarding the land they were allocated.
They have to seek the assistance of their male
guardians to obtain financing to develop the
land.!” Broadening access to land in rural areas
to women, as envisaged by the Land Reform
Policy, remains a burning issue which, unfortu-
nately, will have to be dealt with in another
paper, another time.

2. CONSTITUTIONAL AND POST-1994

DEVELOPMENTS

Since 1994 a vast number of land-related policy

documents and legislation have been published,

for example:

Policy Documents and Programmes:

* Reconstruction and Development Programme
—1994

* Housing Policy and Strategy for South Africa
—1994

* Green Paper on Land Reform — 1995

* Rural Development Strategy — 1995

* Growth, Employment and Redistribution:
A Macroeconomic Strategy for South Africa
- 1996

* White Paper on SA Land Policy — 1996

* Rural Development Framework — 1997

» Report on Poverty and Inequality in South
Africa— 1998

* White Paper on Local Government
—1998

» Green Paper on Development and Planning
-1999

* Integrated Programme of Land Redistribution
and Agricultural Development — 2000
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Legislation:

Regular amendments to the Upgrading of
Land Tenure Rights Act 112 of 1991
Restitution of Land Rights Act 22 of 1994
Land Administration Act 2 of 1995
Development Facilitation Act 67 of 1995
Communal Properties Associations Act 28 of
1996

Interim Protection of Land Rights Act 31 of
1996

Land Reform (Labour Tenants) Act 3 of
1996

Extension of Security of Tenure Act 62 of
1997

Prevention of Illegal Eviction from and
Unlawful Occupation of Land Act 19 of 1998
Transformation of Certain Rural Areas Act 4
of 1998

Provision of Certain Land for Settlement Act
26 of 1998.

Apart from the above-mentioned legislation,
other land-related acts were also promulgated
(e.g. the Land Survey Act 8 of 1997, the Water
Services Act 108 of 1997, the National Water
Act 36 of 1998 and the National Environmental
Management Act 107 of 1998).!® Special insti-
tutions have also been created to give effect to
land reform, especially with regard to restitu-
tion and tenure reform (the Land Claims Court
and the Commission on the Restitution of Land
Rights).'

3. PRESSURE TO ADDRESS RURAL

DEVELOPMENT

Although the above-mentioned legislation has
resulted in the beneficial upliftment of some
communities, the protection of vulnerable occu-
piers of land and some improvement in security
of tenure, the impact on South Africa’s rural
areas has been piecemeal and not on the scale
envisaged by government.?”

Before the general elections of 1999 the

Rural Development Initiative was established.?!
It consisted of a coalition of rural non-govern-
mental organisations (NGOs) and trade unions
and was aimed at pushing rural issues. The
movement gained momentum when the Rural
People’s Charter was adopted in Bloemfontein
by over 600 representatives so “that rural
development is given political and financial pri-
ority and that rural people are given space to
play an active role in planning and implement-
ing a rural development strategy”.??
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4. FOCUS ON RURAL PLANNING

4.1 Background

As already mentioned above, various aspects,

all of them important, impact on rural develop-

ment. For purposes of this paper the focus will
be on rural planning. The effectiveness of the

South African planning system was seriously

questioned in view of the slow delivery of

development.

During 1999 the National Development and
Planning Commission, established under the
Development Facilitation Act 67 of 1995, was
approached to advise the government on a
development and planning strategy. Since most
development issues have spatial implications, it
is imperative that land and planning issues be
dealt with together. The ideal is an efficient,
integrated and equitable land planning and
development system for the whole of South
Africa.

The following matters will be dealt with:

* What was the role of the planning system of
the former government in the promotion, or
non-promotion of development. In order to
determine this matter, the main characteris-
tics of the previous planning system will
briefly be commented on.

* What is the context of the present planning
system?

* Does the present system address the short-
comings of the former planning framework?

* If not, what are possible ways of addressing
continued gaps and problems?

The “new” South Africa inherited a fragment-

ed, unequal and incoherent planning system

with the following main characteristics:

« Fragmentation: across race groups,> ethnic
lines,>* geographic areas,’ provinces,?® juris-
dictional boundaries and jurisdictional instru-
ments.?’

* Control-based: zoning predetermined the use
of land parcels.?®

* Modernist influences: the ideal of a free-
standing building within a large private green
space, inward-orientated neighbourhood and
the dominance of the private motor car.?’

These factors contributed to the phenomenon of

displaced urbanisation in the form of large settle-

ments without basic infrastructure, overcrowding
with the inevitable result of generating enormous
movement between these areas and job locations
with the corresponding loss of time, money,
energy and an increase in pollution.>
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4.2 The post-1994 planning framework

4.2.1 Constitutional context

The new constitutional requirements of cooper-
ative governance and procedural and participa-
tory rights ensure accountability, promote
social and economic rights and protect the envi-
ronment — all factors that impact on planning.
Under the Constitution, provincial planning is a
functional area of exclusive provincial legisla-
tive competence as set out in Part A of
Schedule 5. Parliamentary legislation plays a
role if the aim is to maintain national security,
economic unity or national standards, to estab-
lish minimum standards for the rendering of
services or to prevent provinces from taking
unreasonable or prejudicial action.’!

Municipal planning and the function of regu-
lating land management and development are
included in Part A of Schedule 4. These are
areas of concurrent legislative competence in
that either national or provincial laws can deal
with municipal planning and land development.
Although national laws can set norms and stan-
dards, frameworks and policies, it cannot regu-
late the details.

4.2.2 Institutional context

4.2.2.1 LOCAL GOVERNMENT

The White Paper on Local Government places
municipalities at the centre of planning which
is founded on the concept of “developmental
local government”. It emphasises integrated
development planning as a tool for realising
this vision.>? There is, however, some confu-
sion around the level of exclusivity of jurisdic-
tion of municipalities with regard to local plan-
ning. A significant problem is the lack of clear
definition of roles and responsibilities of the
different government role players.

4.2.2.ii DEVELOPMENT TRIBUNALS

Provincial development tribunals have been
established under the Development Facilitation
Act 67 of 1995. The impact of the tribunals has
not been that great, given the extensive powers
they have to promote fast-track development.*

4.2.2.1ii COORDINATION AND IMPLEMENTATION
UNIT

The Unit is based in the office of the Executive
Deputy President and is a national institution
with the potential to promote planning through
coordination and communication.
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4.2.2.iv TRADITIONAL AND TRIBAL LEADERSHIP
Traditional leaders and tribal authorities have
had powers to allocate resources in rural and
informal communities and have also played an
administration role with regard to land matters.
Various capacity problems exist in this regard
and their relationship with local government
has been somewhat problematic. The role that
traditional leaders have to play in municipal
governance is, however, recognised.

4.2.3 Legislative context

4.2.3.1 BACKGROUND

Post-1994 planning legislation is characterised
by a shift from being control-orientated towards
being normatively based. In other words: the
law introduces substantive principles (or
norms) that guide all land development and
decision making. The planning principles are
supported by the introduction of land develop-
ment objectives. The latter are policy plans
approved by politicians with an exposition of
objectives and targets for development which
inform the spatial and development imperatives
of a specific area. Normative legislation calls
for proactive planning as opposed to the rigid
application of standardised rules and regula-
tions. The new approach has also been followed
in various of the provinces.*’

4.2.3.ii DEVELOPMENT FACILITATION ACT 67
OF 1995
The long title of the Act announces its aim as
being “to introduce extraordinary measures to
facilitate and speed up the implementation of
reconstruction and development programmes
and projects in relation to land”.>® The central
theme of the Development Facilitation Act
(DFA) is the integration of various aspects of
land development, including the integration of
an all-encompassing development approach
with physical planning, developing policy mak-
ing as a technique to give direction for decision
making, and formulating procedural measures
to achieve policy aims. The DFA is in many
ways a unique planning law: it provides for
both rural and urban planning, applies parallel
to existing planning procedures, fast-tracks the
planning route, and ensures security of title at
an early stage in the planning process.’’
Central to the new planning approach, are the
planning and development principles incorpo-
rated in Chapter 1 of the DFA.>® These
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principles reject low density, sprawling,
fragmentation and mono-functional forms of
development which resulted under the former
government. They call for more compact, inte-
grated and mixed-used settlement forms. They
promote a harmonious relationship between
settlements and the environment, security of
tenure and the maximum use of conflict resolu-
tion and public participation. The list is not a
numerus clausus of principles; in fact, ministers
and provincial premiers are empowered and
encouraged to add to these in view of new de-
mands, developments and provincial specifics.

Land Development Objectives (LDO) are
prescribed by Chapter 4. Local government
planning is effected by way of LDOs which are
based on the development and planning princi-
ples listed in Chapter 1. In practice it is similar
to a business plan for the use of land in accor-
dance with the specific needs of the local gov-
ernment area. When applications are lodged
with the tribunals, approval will depend inter
alia on whether the application is consistent
with the LDOs.

Chapter V applications will typically occur in
an urban context and Chapter VI applications
are more appropriate in rural circumstances.
The idea is not to deal with large-scale farming
operations, but rather to enable smaller farming
projects. It would, for example, be ideal to use
the Chapter VI provisions for small-scale farm-
ing operations where communities have suc-
ceeded with claims for the restitution of their
land or have become beneficiaries of state-
assisted farming programmes or where upgrad-
ing projects are carried out.

The value of the Act is furthermore in the
various mechanisms to expedite land develop-
ment (when compared to conventional meth-
ods) or to overcome obstacles that would other-
wise make land development difficult or even
impossible. The latter applications relate inter
alia to the suspension and repeal of title deed
conditions,?® the suspension of certain laws and
applications for “non-statutory” procedures.
“Non-statutory procedures” relate to informal
settlements, subject to the general rule that ille-
gal occupation of land should be discouraged,
but with due recognition of informal land
development processes.*’

4.2.3.1i1 OTHER LEGISLATION THAT PLAYS A ROLE
Apart from the DFA, other legislation that had
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been promulgated under the former government
is still relevant with regard to planning, e.g. the
Less Formal Township Establishment Act 113
of 1991, Provision of Land and Assistance Act
126 of 1993,*! and the Physical Planning Act
125 of 1991.

The Physical Planning Act sets the physical
planning framework by providing for the divi-
sion of the country into various planning
regions based on policy plans, namely a nation-
al development plan, regional development
plans, regional structure plans and urban struc-
ture plans.*? These policy plans contain broad
guidelines for future physical development of
the area for the benefit of all its inhabitants.
Although the policy plans are drafted by plan-
ning committees, the urban structure plans are
the responsibility of the local and regional
authorities. Development may not be in contra-
vention with the principles set out in urban
structure plans. However, since the commence-
ment of the DFA and the introduction of LDOs,
the plans under the Physical Planning Act will
be deemed to be amended by the LDOs if they
are in conflict with each other. Although much
planning was done under this Act, national,
regional and urban structure plans are presently
mainly used as points of reference by planners
and developers to obtain information that might
be relevant to their development project.*3

The Provision of Land and Assistance Act,
for lack of better legislation, is presently used
by the Department of Land Affairs to provide
land and assistance for land reform projects in
mainly rural areas. According to the long title
of the Act, its aim is to provide for the designa-
tion of certain land and to regulate the subdivi-
sion of land and consequent settlement.
Applications can be lodged in relation to state
land as well as land that had been made avail-
able by private owners. The allocation of land
coincides with certain developmental condi-
tions and may be used for residential, small-
scale farming, public, community, business or
related developmental purposes.** The provi-
sions of this Act in a way mirror those of the
Less Formal Township Establishment Act, but
relating to rural areas. Although the procedures
for the designation, development, settlement
and transfer of ownership are very similar, they
appear to be aimed at the establishment of agri-
cultural settlements and not for purely residen-
tial use.
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The aim of the Less Formal Township
Establishment Act is to provide for shortened
procedures for the designation, provision and
development of land, the establishment of
townships and for less formal forms of residen-
tial settlement. Chapter I of the Act is specifi-
cally aimed at providing shortened procedures
for less formal settlement (when there is an
urgent need for land), while Chapter II deals
with less formal fownship establishment (where
the demand for housing justifies township
establishment). The process is shortened in that
certain laws do not apply in the case of Chapter
I designations, or could be excluded in the case
of Chapter II applications.** In Chapter I cases,
planning and development of the land need to
be approached in a way that allows for the sub-
sequent upgrading of services. The Act has var-
ious shortcomings, such as insufficient public
participation procedures in certain cases and a
lack of integration with provincial legislation. It
was, for instance, never clear why two different
procedures were provided for in the Act, with
only slight differences.*®

5. SHORTCOMINGS
“While the pattern which emerged varies
(there are considerable differences between
regions, between spheres of government,
between rural and urban authorities and
between larger and smaller local authori-
ties) the overall picture is a disturbing one.
It is not an overstatement to say that the
practice of spatial planning is in consider-
able disarray.”™

5.1 Lack of shared vision
Although development (and less so, planning)
is characterised by a plethora of policy docu-
ments,*® national government has not yet suc-
cessfully promoted a strong shared vision and
direction for planning. Most of these policy
documents have addressed a specific perspec-
tive and were not necessarily concerned with
the “bigger picture”. Although the urban and
rural development strategies,*’ respectively,
were important documents with sound insights
which could impact positively on planning as
such, there was no mention of how these inten-
tions should be achieved and what the specific
planning implications were.

The clearest planning direction is contained
in the planning and development principles in

132

Chapter I of the DFA, but have, unfortunately,

had a very limited impact on planning practice

in general. In many local authorities, historical

practices and procedures still apply, despite the
normative approach being introduced.

5.2 Lack of intergovernmental coordination
There is some confusion about the different
spheres of government and their relationship
with each other. Although the planning princi-
ples mentioned above do play a directive role,
the DFA fails to provide a clear framework
within which provinces can draw up provincial-
ly specific legislation, but still complies with
national principles. Rural areas have historical-
ly been dominated by national legislation with
a control basis. The normative approach leaves
local authorities in charge of land management
and development for which they do not (yet)
have the confidence or capacity.

5.3 Intragovernmental relations

At a national scale, various national depart-
ments have policy documents that fall within
the spatial planning field.’! Unfortunately most
of these initiatives have occurred largely in iso-
lation, with the relevant department claiming
centre stage. Because all departments have the
same status, they rarely take coordination seri-
ously. The separation between spatial develop-
ment (in the form of integrated development
plans) and transport, water and environmental
issues is particularly disturbing. Poor intragov-
ernmental relations also impact negatively on
the private sector by way of unacceptable time
delays and huge land holding costs.”

5.4 Issues of capacity

Lacking capacity has already been commented
on. This is such a major issue, that it warrants
further emphasis. Local, provincial and national
government are all battling with decreased
capacity. The problem applies to officials and
decision makers alike. The discretionary-based
planning system requires a different kind of
capacity to that required by the previous rule-
based system. Many persons actively involved
in planning now find their training inadequate
for the new demands.

A major problem too, is the struggle to find a
workable balance between participatory plan-
ning and the needs for speedy decision-making
procedures.
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5.5 Legal and procedural complexity

Both the 1993 and the 1996 Constitutions pro-
vided that existing legislation would continue
to apply until repealed. Much of the pre-1994
legislation is therefore still in place. The
diverse land control system has already been
referred to above.> The legal uncertainty was
exacerbated by the promulgation of own plan-
ning legislation in the former TBVC and self-
governing territories.>* In some parts of the
country it is almost impossible to state with cer-
tainty which land-related laws apply.

Legal confusion is also alive and well in local
government where a number of the major plan-
ning tools (e.g. zoning and building regula-
tions) derive their powers from different legis-
lation. Furthermore, planning instruments that
have been created previously (e.g. guide plans,
master plans, etc.) are still in existence, but dif-
fer in status from land development objectives
(of the DFA) and integrated development plan-
ning which was introduced by the Transitional
Local Government Act.

The commencement of the DFA did not bring
with it rationalisation and a uniform planning
route. Even today, various planning routes are
still available, for example: the former provin-
cial town planning ordinances may still be used
as an option available next to the DFA, then
there is the procedure for less formal settlement
and another procedure for less formal township
establishment (both in Less Formal Township
Establishment Act) and finally the procedure
for agricultural settlement in rural areas
(Provision of Land and Assistance Act).

The shortcomings and characteristics of the
pre-1994 planning system have not been
addressed by policy documents and post-1994
legislation. In fact, there are few signs that sig-
nificant and far-reaching improvements have
been set in place since the new constitutional
dispensation. The only national planning guide-
lines are found in the DFA. The problem with
provincially led law reform processes is that
each province is pursuing its processes inde-
pendently from others, which could again lead
to legal uncertainty.>

6. PLANNING FOR THE FUTURE

The importance of an effective, creative, pro-
active planning system is emphasised. The fail-
ure of the planning system is no reason for its
abandonment. A positive planning system is
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important for various reasons: to provide vision
and constant direction, to protect the rights of
people who have gained access to land, to pro-
tect natural systems and the environment, to
make efficient use of resources and to set prior-
ities in order that the developmental needs of
the country be met in a fair way and to direct
resources to where they are needed most.

Planning should remain a function of the
public sector. It requires public agencies to give
direction to changing settlement forms in the
areas of jurisdiction. Not only would it require
creative thinking, but also rapid decision mak-
ing, particularly relating to historically disad-
vantaged communities.

The current three-sphere spatial planning sys-
tem is sensible and logical. In view that most
spatial planning decisions would be made in the
local government sphere, it should be the cut-
ting edge of planning. However, the function of
the various role players needs to be
addressed.*®

The value of the planning and development
principles of the DFA should be emphasised
and further promoted. Provinces are encour-
aged to add to or reword the list of basis princi-
ples. In this regard the provincial act of
KwaZulu-Natal may be followed as an exam-
ple. The effectiveness of the principles could
also be furthered by a vigorous communication
and education campaign by the Department of
Land Affairs.

Spatial plans should not attempt to be
comprehensive, but should take the form of
frameworks made up by the integrated public
elements of green space, movement, public
facilities and institutions, hard open space and
utility and emergency services. It is left to the
imagination and initiative of the relevant
authorities who work with these plans on a
daily basis to enact the minimum public actions
necessary to achieve the goals and objectives of
the plan. The form of the plan would obviously
differ from circumstance to circumstance and
could be more complicated if the circumstances
SO require.

The promotion of cooperative governance
and integration between and within spheres of
government is furthermore imperative. Joint
planning projects would not only build capaci-
ty, but would also enhance intergovernmental
cooperation.

It is useless to have a planning system that
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“looks” efficient, but is not applied in practice.
For this reason, monitoring is so important.’
The focus of national monitoring needs to be
the DFA principles. Due to capacity problems
at local government level, a simple monitoring
system is needed. The monitoring system
should ideally link up with an educative and
communication campaign relating to the plan-
ning and development principles. In this regard
the planning and appeal tribunals, the Depart-
ment of Land Affairs and the South African
Council of Town and Regional Planners could
all play a role.

A reality that cannot be ignored, is the capac-
ity crisis within rural local government bodies.
In view of the fact that the situation, however
undesirable at present, will in all probability
remain the same for now, it is imperative that
district councils should become the primary
instruments in rural planning. The development
problem is commonly severe in these areas and
considerable urgency requires that resources be
allocated which would have a significant
impact. The social impact of large projects is
greatest in these areas and therefore needs a
sound planning basis.

Not only should present capacity be promot-
ed and broadened, but investment should also
be made in tomorrow’s planners. Technical
training should therefore also be reviewed. A
normative approach requires a different attitude
and way of thinking than a control-based sys-
tem. Many of our planners are still trained in
terms of standardised rules and are not taught to
think creatively about issues and to deal with
new needs and demands.

The key problem with traditional authorities
from a spatial planning viewpoint, is that land
is frequently allocated without any reference to
planning principles.*® The result is sometimes
settlement forms which are highly inefficient
and almost impossible to service. Effective
planning is also imperative for these areas to
ensure viable settlements. Although the legal
position with regard to traditional authorities is

as yet still unclear, it is important that tribal
authorities have an input in the planning
process. Cooperation between traditional lead-
ers and developers and planners would go a
long way in making the planning process more
effective. The formulation of the LDOs, for
example, could borrow from traditional leaders’
experience who have all the information neces-
sary with regard to the area involved.

Many provincial legislatures have already
formulated new planning legislation, based
mainly on the DFA guidelines. A uniform
approach to development and planning within
the province, is supported. In other words: there
should not be different systems and procedures
for different areas or different types of develop-
ment. Provincial planning law should be
streamlined, efficient and clear. The setting of
time-limits is also proposed in order to expedite
development applications.

Finally, spatial planning lacks a political
champion; it has no departmental home. It
would be natural to house spatial planning
under the Department of Land Affairs and
Agriculture in order to spearhead planning in
coherence with land and agricultural initiatives.

CONCLUSION
“Development is a process of change
involving people travelling along a road to
new destinations somewhere in the future.
People are the key role-players in this
process; people who reach out to embrace a
better quality of life for themselves and
their children”.>
In South Africa, the rural road to travel is a
long, winding road full of potholes and obsta-
cles, and often treacherous and unpredictable.
One should never endeavour to walk this road
without a map in hand, albeit a map with some
gaps and shortcomings. The more effective the
map, the more effective the journey. Therefore,
embark on an effective, proactive planning sys-
tem for South Africa in light of the treacherous
road ahead.
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APPENDIX: PLANNING AND DEVELOPMENT PRINCIPLES OF THE DFA

(a) Policy, administrative practice and laws

(hereafter PAL) should provide for urban
and rural development and should facilitate
development of formal, informal, existing
and new settlements.

(b) PAL should discourage the illegal occupa-

tion of land, with due recognition of infor-
mal land development processes.

(c) PAL should promote efficient and integrat-

ed land development in that they
(i) promote the integration of the social,
economic, institutional and physical
aspects of land development;
(il) promote integrated land development
in rural and urban areas in support of each
other;
(iil) promote the availability of residential
and employment opportunities in close
proximity to or integrated with each
other;
(iv) optimise the use of existing resources
including such resources relating to agri-
culture, land, minerals, bulk infrastruc-
ture, roads, transportation and social
facilities;
(v) promote a diverse combination of land
uses, also at the level of individual erven
or subdivisions of land;
(vi) discourage the phenomenon of “urban
sprawl’ in urban areas and contribute to
the development of more compact towns
and cities;
(vii) contribute to the correction of histor-
ically distorted spatial patterns of settle-
ment in the Republic and to the optimum
use of existing infrastructure in excess of
current needs; and
(viii) encourage environmentally sustain-
able land development practices and
processes.

(d) Members of communities affected by land

development should actively participate in
the process of land development.

development and to this end, and without

derogating from the generality of this prin-

ciple —
(1) national, provincial and local govern-
ments should strive clearly to define and
make known the required functions and
responsibilities of all sectors of the econ-
omy in relation to land development as
well as the desired relationship between
such sectors; and
(i1) a competent authority in national,
provincial and local government responsi-
ble for the administration of any law
relating to land development shall pro-
vide particulars of the identity of legisla-
tion administered by it, the posts and
names of persons responsible for the
administration of such legislation and the
addresses and locality of the offices of
such persons to any person who requires
such information.

(g) Laws, procedures and administrative prac-

tice relating to land development should —
(i) be clear and generally available to
those likely to be affected therebys;
(i) in addition to serving as regulatory
measures, also provide guidance and
information to those affected thereby;
(iii) be calculated to promote trust and
acceptance on the part of those likely to
be affected thereby; and
(iv) give further content to the fundamen-
tal rights set out in the Constitution.

(h) PAL should promote sustainable land

development at the required scale in that
they should —
(1) promote land development which is
within the fiscal, institutional and admin-
istrative means of the Republic;
(i1) promote the establishment of viable
communities;
(iii) promote sustained protection of the
environment;

(e) The skills and capacities of disadvantaged
persons involved in land development
should be developed.

(f) PAL should encourage and optimise the
contributions of all sectors of the economy
(government and non-government) to land
development so as to maximise the
Republic’s capacity to undertake land

(iv) meet the basic needs of all citizens in
an affordable way; and
(v) ensure the safe utilisation of land by
taking into consideration factors such as
geological formations and hazardous
undermined areas.

(i) PAL should promote speedy land develop-

ment.
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(j) Each proposed land development area

should be judged on its own merit and no
particular use of land, such as residential,
commercial, conservational, industrial,
community facility, mining, agricultural or
public use, should in advance or in general
be regarded as being less important or desir-
able than any other use of the land.

(k) Land development should result in security

of tenure, provide for the widest possible
range of tenure alternatives, including indi-
vidual and communal tenure, and in cases
where land development takes the form of
upgrading an existing settlement, not
deprive beneficial occupiers of homes or

land or, where it is necessary for land or
homes occupied by them to be utilised for
other purposes, their interests in such land
or homes should be reasonably accommo-
dated in some other manner.

(1) A competent authority at national, provin-

cial and local government level should co-
ordinate the interests of the various sectors
involved in or affected by land development
so as to minimise conflicting demands on
scarce resources.

(m)PAL relating to land development should

stimulate the effective functioning of a land
development market based on open competi-
tion between suppliers of goods and services.
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INTRODUCTION

Sasol Mining, a subsidiary of the South Afri-
can—based petrochemical giant, Sasol, recently
experienced the pressure that environmentally
concerned groups can wield. The company was
taken to task by SAVE (Save the Vaal Environ-
ment), regarding its proposed expansion of
mining activities at Sigma mine, which is adja-
cent to the Vaal River in an area known as the
North West Mine. The Vaal River is a main
source of drinking water and is of huge recre-
ational importance to South Africa’s Gauteng
region.

The public participation process initiated as
part of the impact assessment was abandoned
by SAVE, which instead took its concerns to
court.

The core issues, which became highly publi-
cised in the media, centred around SAVE’s
opinion that a wetland serving as a tributary to
the Vaal River would be irreparably damaged
if mining was permitted to go ahead. SAVE’s
decision to take the matter to court was essen-
tially based on a lack of trust and respect for
the current legal process regarding authorisa-
tion of mining activities in terms of the
Minerals Act, 1991.

Litigation between SAVE and the Depart-
ment of Minerals and Energy (DME) — joined
by Sasol Mining — ended in an Appeal Court
decision, lauded as a watershed precedent for
the protection and promotion of environmental
concerns and constitutional rights in South
Africa.

Sasol Mining was then faced with the chal-
lenge of rebuilding a relationship with its
stakeholders, and particularly SAVE, in order

The SAVEing of Sigma

Kate Farina
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to ensure that its remaining mining activities
were conducted in line with sustainable devel-
opment principles.

Many lessons have been learnt in this long,
arduous and ultimately positive process, which
may contribute towards the way in which the
following issues are dealt with in the future:

* Getting to the root of stakeholder concerns.

* Working around restrictions on disclosure of
sensitive information.

» Coping with the use of the media by stake-
holders.

* Dealing with the use of environmental objec-
tions to mask real concerns.

+ Rebuilding community relations following
litigation.

* Moving from rights-based to interest-based
negotiations.

This paper aims to give a broad outline of what

the North West strip mine issue was all about,

what went wrong, the implications for Sasol

and the steps subsequently taken.

1. THE HISTORY

Sasol has a guiding policy which irrevocably
expresses its corporate values and ethics. These
policy principles are intended to guide and
manage the impact of Sasol’s activities on the
environment and relevant communities. They
express far-reaching and laudable sentiments
about the role that Sasol has to play and the
obligations it carries as it operates in the South
African and, indeed, the world arenas.

Sasol Mining is one of many divisions within
Sasol, standing together under the umbrella of
one guiding policy. This policy — together with
the processes supporting its implementation —
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were to be tested by the public confrontation
that flared up in respect of the proposed North
West strip mine.

The barrage of criticism launched against this
division was in stark contrast to the values
expressed in the environmental policy and the
public image that Sasol strives to attain.

Sasol Mining was unprepared for the volatili-
ty of the response to its plans to mine the North
West strip mine. It was previously unconceiv-
able that a campaign of such magnitude would
be coordinated and funded by community
members, nor that it would capture the attention
of the media on the scale that it did. The inten-
sity of the community’s reaction took Sasol
Mining by surprise, and meant that its response
in terms of a legal and communications strategy
was retroactive rather than proactive.

Certainly, a general awareness existed within
the mining industry at the time of the environ-
mental clause contained in the Constitution.
Constitutional environmental rights had, how-
ever, never really been tested since their inclu-
sion in the Bill of Rights, in 1994.

The South African mining industry had hith-
erto operated within the defined, and to some
extent rigid, framework of the Minerals Act,
1991. In terms of this Act, the DME is given the
role of both coach and referee. The Act pro-
motes optimal utilisation of South Africa’s min-
eral resources, and the DME has historically
vigorously supported and protected the associat-
ed mineral rights. However, the DME is also
expected to regulate the environmental impacts
of the exploitation of such mineral resources.

2. THE ISSUES

How did it come about that Sasol Mining even-
tually found itself at the centre of a dispute being
publicly aired in the highest court in South
Africa — the Appeal Court in Bloemfontein?

Why was it left to this court to try and weigh
up the traditional rights implicit in minerals
development against the rights of all South
Africans to have their environment protected —
and still ensure that jobs could be provided, and
the economy protected?

To begin at the beginning, it is necessary to
fill in the background as to why Sasol Mining
proposed an extension of its mining operations
into an area known as the North West.

Sigma, one of the mines within the Sasol
mining stable, is geographically closely associ-
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ated to Sasol Chemical Industries (SCI), one of
the founding companies of the Sasol group
which was built up around the conversion of
the by-products of synthetic fuels production,
into downstream chemicals. The SCI plant was
in fact located in Sasolburg, adjacent to the
Sigma mining operation, to facilitate access to
coal which is used to generate power for the
steam stations that drive the plant.

In the mid-1990s it became clear that an
additional source of coal would be required —
coal that met the quality requirements of the
SCI process in terms of ash content. The exist-
ing Sigma underground mine was in the
process of closing down and there was the addi-
tional problem of job losses if the mining oper-
ations could not be transferred to another area.

The mineral rights were already held by
Sasol Mining in an area known as the North
West. After extensive surveys it was, however,
concluded that there were major safety prob-
lems attached to mining this area by under-
ground methods. The only option considered
feasible was a strip (or open cast) mine.

It was clear from aerial photographs as far
back as the 1970s, that the area adjacent to the
Vaal River — and more particularly along the
Rietspruit (a tributary of the Vaal River) — had
already been cultivated as farmland.

The area along this portion of the Vaal River
has affectionately been termed “Millionaires
Row” due to the costly residential develop-
ments along the river. The Vaal River itself is a
major source of drinking water and is also of
great importance in terms of environmental and
recreational activities.

The Rietspruit was compared by some envi-
ronmentalists to the Okavango Swamps in
Botswana in terms of its filtering capacity. In
reality, however, although a swampy area is
found along this tributary, the area proposed to
be mined, further away from the Rietspruit, is
dry, barren veld (grasslands) for most of the
year. Of particular concern to residents living
alongside the river, was the potential visual
impact of the drag lines, as well as dust, noise
and night-time illumination. Despite proposed
mitigatory measures, local residents believed
their property values would be detrimentally
affected by mining activities in this area.

3. THE PROCESS FOLLOWED
It should be noted that the potential impacts of
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mining the North West area were, however,
recognised upfront by Sasol Mining. In line
with Sasol’s policy, a decision was taken at the
beginning of the project to adhere to a full envi-
ronmental impact assessment process which
went substantially beyond the existing legal
requirements of the Minerals Act.

A world class environmental study was initi-
ated with numerous specialist assessments and
extensive public participation. Open days held
involved both the local communities and all rel-
evant authorities. The input of all interested and
affected parties was encouraged.

The regulatory authorities, including the
notoriously difficult Department of Water
Affairs and Forestry (DWAF), were satisfied as
to the process of identification of potential
impacts as well as proposed measures to miti-
gate such impacts.

All issues of concern raised by any interested
and affected party were noted and addressed in
terms of the environmental impact assessment
process. These included a variety of environ-
mental and social issues, most of them common
to any proposed mining activity. However, the
real challenge quickly became evident — the
separation of true environmental issues from
concerns regarding the reduction of property
values of residential developments along the
Vaal River.

In addition, a perception was quickly en-
trenched in the public’s mind that a “wetland”
fell within the mining area and would be irre-
versibly damaged by Sigma’s mining opera-
tions.

Various measures were suggested to try and
counteract concerns and to reduce the potential
impacts of proposed mining activities. An
effective sterilisation of a portion of the
reserves was proposed in order to move the
mining area further away from the Rietspruit.

An extensive berm was proposed to address
concerns relating to noise, dust, night-time illu-
mination and visual impacts on residential
developments across the river. A comprehen-
sive water management plan and an extensive
rehabilitation plan were also tabled. Re-engi-
neering of machinery design was undertaken in
order to reduce noise impacts and, similarly, a
complex blasting programme was designed to
this effect.

Mitigation plans are not, however, easily sold
once perceptions have been entrenched.
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4. THE LEGAL CHALLENGE

Many of the interested and affected parties con-
cerned about the impact on property values
took their environmental concerns to the media.
What Sasol Mining quickly discovered is that a
wetland can be as emotional a subject as baby
elephants. Certainly, Sasol found it close to
impossible to rebut the assumptions made in
the media that a classified wetland was at risk.

SAVE as an organisation was constituted by
residents along the river to take their concerns
forward and to publicise them. SAVE withdrew
from the public participation process and de-
clared that any environmental management
plan coming out of the process would be a “non
document” in their view.

Frustrated at the authorities’ apparent lack of
response to their concerns, SAVE then appeal-
ed to the High Court for a review of the admin-
istrative actions taken by the DME in terms of
the Minerals Act.

The mining authorisation procedure had tra-
ditionally been a two-phased process. The first
stage was the granting of the mining licence,
mainly on the basis of the financial and techni-
cal ability of the applicant. The letter of the law
did not provide for environmental considera-
tions to be taken into account at this stage, and
it was generally perceived to be the screening
process whereby the DME could satisfy itself
that the applicant would have the resources to
ensure optimal utilisation of the mineral
reserves. Only departmental officials were
therefore previously involved in decision mak-
ing during this phase.

This mining licence did not, however, consti-
tute authorisation to commence mining opera-
tions before an environmental impact assess-
ment had been conducted and an environmental
management programme report (EMPR) for-
mulated. This was the stage at which interested
parties were consulted in respect of the pro-
posed mining method, potential impacts and
mitigation thereof.

SAVE believed, however, that for added
security, interested and affected parties should
have been consulted when the mining licence
was granted as well.

Although the action was essentially brought
against the DME, Sasol Mining was joined as a
respondent due to its interest in the matter.
Based on legal opinion obtained, the view sup-
ported by both the DME and Sasol Mining was
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that the mining licence process was essentially
an administrative procedure entailing the
involvement of the department only, while the
opportunity for the interested and affected par-
ties to be heard was provided for in terms of the
EMPR requirement. It is important to note that
this “rights approach” was based on well estab-
lished precedent set in the past by the Minerals
Act. A decision was therefore taken by the
DME and Sasol Mining to defend the court
case, while the rest of the mining industry
looked on with much interest.

The High Court decided that interested and
affected parties do indeed have a right to be
heard during the mining licence application.
Again, legal opinion received advised the DME
and Sasol Mining to defend their interpretation
of the technicalities of the Minerals Act, and
this court decision was subsequently appealed.
There was much pressure from the rest of the
mining industry for a successful outcome to
this appeal as the court’s decision essentially
meant that extensive public participation would
be required in both stages of the licensing
process in getting go-ahead for mining —
involving additional cost and time delays. The
mining industry was also wary about being dic-
tated to by the community, an idea which con-
tradicted the precedence that mineral rights had
taken over other rights in the past.

The Appeal Court reaffirmed the Brundtland
definition of sustainability, and further inter-
preted the right of interested and affected par-
ties to be involved in all decision-making
processes as part of the constitutional right to
protect their interest in the well-being of the
environment.

The case was therefore not about saving a
wetland, but rather a determination of the role
of interested and affected parties in all mining
industry activities.

It is important to note that the appeal lodged
by the DME and Sasol Mining was not an
attempt to restrict the rights of any interested
and affected parties to be heard, but rather to
clarify at what stages this should happen in
terms of the process laid down by the Minerals
Act.

5. THE RESULTS

The mining licence covering the rest of
Sigma’s mining operations was subsequently
declared invalid as a result of the court’s deci-
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sion. Sigma now faced the added pressure of
having to legalise its existing mining operations
which had been in operation since 1952. The
mining licence would have to be reapplied for
in order to legalise these mining activities,
which would entail consultation with the very
interested and affected parties that Sigma had
come up against in court.

Sasol Mining began the difficult process of
rebuilding trust and cooperation in an atmos-
phere of intense hostility.

Numerous roundtable discussions were com-
menced with SAVE, the primary opponents to
Sigma’s mining activities. For the first time,
core issues and concerns were discussed in a
frank and open manner and the discussions
became interest-based rather than rights-based.

SAVE was able to discuss the concerns its
members had regarding the potential impact on
property values, without having to resort to the
cry of “wetland” in order to make their con-
cerns seem more politically correct.

Sasol was able to discuss the implication of
the introduction of natural gas as an alternative
fuel source.

It was significant that both parties were feel-
ing their way through a new process without
the safety net of clear legal rules and without
guidance from the authorities. They had only
the court judgment to work with, which dealt
generically with the upholding of constitutional
rights and the promotion of sustainable devel-
opment.

After many long hours spent in often heated
discussions, Sasol Mining and SAVE were
finally able to release a joint media statement.

SAVE agreed to support constructively the
reapplication for mining authorisation of Sig-
ma’s existing operations, while Sasol Mining in
turn undertook to consider alternative coal and
energy resources to supplement the SCI feed-
stock. Significantly, both parties agreed to con-
tinue their partnership in the interests of pursu-
ing continued sustainable development.

6. THE LESSONS LEARNT

The greatest lesson learnt from this process was
the often misjudged significance of constitu-
tional rights and their practical implementation
in terms of overriding all other legislation. This
goes hand in hand with the active law reform
process in South Africa in terms of which the
rules are constantly changing.
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Another valuable lesson which has been
applied to other projects within Sasol, is the
need to avoid, wherever possible, the settlement
of disputes in the legal arena, in the interests of
trying to maintain constructive relationships. It
is only through such relationships that sustain-
able development can properly be explored.

Sasol Mining has continued with its strategy
of continual and on-going communication with
its neighbours. It commenced with an open and
transparent programme for finalising the
licence for its existing operations and is open to
the inputs of impact assessment processes in
terms of their value in promoting sustainable
development.

The local community in turn is committed to
helping Sasol Mining to balance social and
environmental aspects with developmental
needs.

A programme of open days has been initiated
whereby the community and the mine come
together for interactive sessions on subjects
such as the technicalities of blasting, ISO
14001, rehabilitation, water management, etc.

CONCLUSION

The road ahead has no end and is often rocky,
however, there is no alternative but to continue
the journey towards the mystical goal of “sus-
tainable development”.
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The Potential Impact of the National
Environmental Management Act on
the South African Mining Industry

John Kilani

INTRODUCTION

The National Environmental Management Act
(NEMA) came into force in January 1999. It
was the product of over three years of exten-
sive consultation through the Consultative
National Environmental Policy (Connep)
process, which was carried out by the Depart-
ment of Environmental Affairs and Tourism
(DEAT).

NEMA is not intended to set environmental
standards, but instead provides the framework
for the implementation of the national environ-
mental policy. The DEAT has embarked on a
process of legal review aimed at developing
supporting legislation and regulations under the
overall framework of NEMA.

This paper will discuss some aspects of this
important piece of legislation, and will review
and examine the positive and negative aspects
of the Act from the perspective of responsible
environmental management in the mining
industry.

1. INSTITUTIONAL STRUCTURES

The institutional provisions of the Act are indi-
cated diagrammatically over page. The industry
is generally happy with this arrangement.

2. KEY POSITIVE ASPECTS OF NEMA
NEMA has some positive provisions, which
are discussed below.

2.1 Committee for Environmental
Coordination

The establishment of the Committee for Envir-
onmental Coordination (CEC) (sections 7—10)
is one of the most significant positive aspects
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of NEMA. Throughout the entire Connep
process, intense lobbying was done by environ-
mental non-governmental organisations
(NGOs) and community-based organisations
for the establishment of an independent envi-
ronmental agency similar to the United States
Environmental Protection Agency (EPA). The
mining industry opposed this because such an
agency would be costly, duplicate line depart-
ment functions, involve the establishment of a
huge bureaucracy, and would not promote pub-
lic— private partnerships but operate largely on
the basis of a “command-and-control”
approach.

The CEC comprises the directors-general of
the major departments that manage or affect
the environment and the provincial heads of
environmental departments. It is chaired by the
Director-General of Environmental Affairs and
Tourism. Its objective is to promote the inte-
gration and coordination of environmental
functions by national and provincial govern-
ment departments. As such, it is an important
and powerful body.

Although the previous CEC was ineffective,
the preference for a CEC instead of an indep-
endent EPA-type agency is a significant
demonstration of government’s commitment to
effective coordination of the environmental
activities of all relevant departments. The
industry will need to support the department in
ensuring that the new CEC works effectively.

2.2 Fair decision making and conflict
management

The Act (sections 17-22) recognises the desir-
ability of first referring disputes to conciliation
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and arbitration before a final decision is taken
or court or tribunal proceedings on disputes are
finalised.

Although the terms “conciliation”, “media-
tion”, “facilitation” and “arbitration” are some-
times used interchangeably in NEMA, the con-
siderations (section 22(1)) relevant to deciding
on the need to refer differences or disagree-
ments to conciliation provide an opportunity to
avoid or minimise costly litigation.

The mining industry will explore opportuni-
ties for constructive use of the provisions of
these sections of the Act as they should
enhance the partnership relationship the mining
industry seeks to develop with communities
and other stakeholders.

2.3 International obligations and agreements
Sections 25-27 require that an international
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environmental instrument or convention should
not be signed or ratified by South Africa with-
out adequate consideration of several factors.
The most important of these are:

« available resources to ensure implementation
 views of interested and affected parties

* benefits and disadvantages to the country

« the respective responsibilities of all national
departments involved

the potential impact of ratification on the
country.

The mining industry welcomes this thoughtful
approach to the country’s international rights
and obligations.

2.4 Procedures for cooperative governance
Sections 11-16 provide for the preparation of
environmental implementation plans by nation-
al departments that exercise functions which
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may affect the environment, and for the prepa-
ration of environmental management plans by
national departments that exercise functions
involving management of the environment.

These provisions are important from the
point of view of the mining industry because
they provide a legal framework for the role of
the Department of Minerals and Energy
(DME)), as the department that exercises func-
tions involving management of the environ-
ment in the mining sector. The DME needs to
package the environmental management pro-
gramme report (EMPR) approach as an appro-
priate environmental management plan to be
submitted to the CEC in terms of the provisions
of these sections of NEMA. An endorsement of
such a management plan by the CEC will give
the EMPR system the necessary recognition by
other relevant departments.

2.5 Integrated environmental management
The purpose of Chapter 5 (sections 23 and 24)
of NEMA is to promote the application of
appropriate environmental management tools in
order to ensure integrated environmental man-
agement.

Mining was the first industry sector to
attempt to give practical effect to the principles
of integrated environmental management
through the EMPR system. It is therefore sig-
nificant that section 24 takes cognisance of the
need to avoid unnecessary duplication of effort
by people initiating activities to be regulated.

There are now sufficient grounds in the pro-
visions of NEMA to resolve amicably the mode
of application of the EIA regulations to mining
activities.

3. SOME NEGATIVE ASPECTS OF NEMA
NEMA contains some provisions that could be
problematic and costly to the mining industry.
Most of these provisions, which are contained
in Chapter 7 of the Act and relate to compli-
ance and enforcement, could result in costly,
divisive and time-consuming litigation without
adding any commensurate benefit to the
nation’s efforts to develop a culture of respon-
sible environmental management. The potential
consequence is that both development and the
environment could lose out in the long run.

To ensure that NEMA facilitates a “win-win”
approach, it is essential that the negative
aspects of NEMA are addressed. The challenge
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facing industry is to assist government to
devise creative ways of fixing these shortcom-
ings without alienating the sectors of society
which perceive that the provisions of this chap-
ter of the Act give them a role and responsibili-
ty to monitor and ensure responsible environ-
mental management by business.

3.1 Recovery of remediation costs

The Act provides a list of people from whom

the director-general or provincial head of

department may recover all costs incurred in

remediation of environmental damage. These

people are:

 anyone who is or was responsible for, or who
directly or indirectly contributed to the dam-
age

« the owner at the time, or that owner’s succes-
sor

* the person in control of the land or any per-
son who had a right to use the land at the
time

+ any person who negligently failed to prevent
the damage occurring.

This subsection could be problematic in that the

director-general or provincial head of depart-

ment may be tempted always to go for easy tar-

gets.

In cases where such easy targets are not the
major culprits, the people actually responsible
for the environmental damage could escape
penalties. Thus, the provision for cost recovery
may not serve as a deterrent to fly-by-night
operators who may leave a long trail of envi-
ronmental damage behind them as they hop
from one development activity to another.
Consequently, the main aim of this provision
will be defeated and the environment will be
the ultimate loser.

It would be possible to avoid these negative
consequences if section 28 were to include pro-
visions of the type contained in section 30,
where responsibilities are considered in a hier-
archical manner.

3.2 Disclosure of information

The Act makes provision (sections 31(4) and
(5)) for someone to disclose information
without being held liable or being subject to
dismissal or harassment if they, in good faith,
reasonably believe that it is evidence of an
environmental risk. These clauses are problem-
atic for the following reasons:
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* Section 31(4) does not provide a sufficient
check against people who disclose informa-
tion with malicious intent. People only need,
in good faith, to believe at the time of the dis-
closure that they are disclosing evidence of
an environmental risk, and they will be free
from any action being taken against them.

* The section that deals with disclosure of
information to the press is particularly prob-
lematic and counterproductive for the follow-
ing reasons:

— It has potential to result in sensationalism.
— It could lead to the polarisation of differ-
ent sectors of society, which may make con-
ciliation or arbitration difficult.

— It could result in “trial by the media”.

3.3 The right to refuse work

The right of workers to refuse to do environ-

mentally hazardous work, as provided for in

section 29, is highly contentious for the follow-
ing reasons:

* It is easy for an employee to refuse work for
frivolous reasons as he or she is only
required, in good faith, to reasonably believe
that at the time of the refusal the performance
of the work might result in an imminent and
serious threat to the environment.

+ It is difficult to determine what constitutes an
imminent and serious threat to the environ-
ment.

* The Act does not encourage employees to use
any other applicable external or internal pro-
cedure to remedy the situation. Thus, the
refusal to work might always be the first
course of action taken by an employee.

The provisions of section 29 will have to be

carefully negotiated with labour as it is not in

the interests of either employers or employees
to have a law that has the potential to perpetu-
ate a state of conflict. Provision should be made
for determining good faith, reasonableness and
what constitutes a serious threat to the environ-
ment through administrative procedures agreed
by both parties. Alternatively, NEMA could
provide for the right of workers to refuse to do
any work that constitutes a breach of any provi-
sions of the Act.

3.4 (Not) awarding costs

Section 32(2) allows a court not to award costs
against someone who loses a case that he/she
launches in terms of NEMA if the court
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believes that the person acted reasonably and

had made due effort to use other means to

obtain relief. Where the case was successful,
the court may (section 32(3)) award costs to
that person and to a lawyer who provided free
legal advice. These sections do not offer any
protection for people who are wrongly accused.

While it may be argued that these provisions

are necessary in order not to stifle legitimate

concerns, they do not provide for the necessary
compensation for the potentially substantial
damages that could be incurred by someone
who is wrongly accused.

In section 32(2), the court’s discretion in
determining whether or not to award costs
against people who launch unsuccessful suits is
based solely on the motive of the complainant.
The same benefit is, however, not extended to
the accused in section 32(3). The discretion of
the court to award costs should also be made
subject to whether the court believes that the
accused was negligent and had persistently
ignored all reasonable opportunity to redress
the issue. In such cases where the court decides
not to award costs, the realisation of the goal of
protecting the environment and showing con-
cern for the public interest should be sufficient
compensation and incentive to warrant the
action, not the potential of financial reward.

These provisions could cause lawyers to act
as freelance touts, constantly in search of envi-
ronmental cases. While it could be argued that
this is good for the environment as it will make
developers more conscious of their environ-
mental responsibilities, it could prove disas-
trous for the following reasons:

* An imbalance in the provisions relating to
awarding of costs coupled with the aggres-
siveness of lawyers who seek opportunities to
make money could result in many frivolous
cases being brought to court, as there is no
compelling reason for lawyers to analyse crit-
ically the merit of cases before litigation.

« It will divert the limited resources of the
courts from attending to environmental cases
that have real merit.

* The legal enforcement of certain key provi-
sions of the Act will become problematic and
the environment will suffer.

3.5 Criminal proceedings
Industry accepts that a role of government is to
seek appropriate means to enforce regulations
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and legislation through prosecution, fines, liti-

gation and any other necessary measures.

Furthermore, to secure sustainable development

and to protect the well-being of citizens, pun-

ishment of environmental crimes should reflect
the gravity and extent of the degradation and
damage to the environment. The provisions of
section 34 could, however, lead to some serious
unintended or undesirable consequences for the
following reasons:

* There is no justification for environmental
offences being singled out for treatment dif-
ferent from other classes of criminal offences
which are equally, or more, morally and
socially repugnant. For example, the provi-
sion for a court to order a convicted person to
pay the costs and expenses of the prosecution
discriminates against people convicted of
environmental offences compared to people
convicted of other offences.

* The strict liability provisions and the provi-
sions shifting the evidential burden on to the
accused could be unconstitutional.

» Some of the compensatory provisions seem
to unjustifiably duplicate or add to the pow-
ers given to the courts by the Criminal
Procedures Act.

* Provision for the vicarious liability of direc-
tors duplicates section 332 of the Criminal

Procedures Act, which provides for the liabil-
ity of directors of a company under certain
circumstances.

CONCLUSION

NEMA is an important piece of legislation; the
mining industry is happy with the bulk of it,
and is committed to making it work. Certain
negative aspects of the Act have, however, the
potential to retard the progress of South Africa
towards achieving sustainable development.

In trying to draw attention to the need to
address the negative aspects of NEMA, the
mining industry has to contend with counter
arguments to the effect that these provisions are
only meant to ensure that the Act is enforced
and that industries which have nothing to hide
have nothing to worry about.

The industry has a major role to play in
ensuring that the Act is implemented in a man-
ner that enables all sectors of society to work
towards a framework based on a “win-win”
approach to the environment and development.
The consequences of failure are such that “win-
lose” is not a tenable option. The only alterna-
tive to a “win-win” approach is a “lose-lose”
situation where neither environmental protec-
tion nor the nation’s developmental needs are
realised.
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Impact of Environmental
Legislation on Mining

in South Africa’

Mmagadi Mabiletsa & Willemien du Plessis

INTRODUCTION

The coming into being of a new, democratic
government in South Africa brought with it dif-
ferent approach to the agenda of development.
This agenda encourages putting the interests of
the people first, and involving them in decision
making and development that is sustainable in
that the use of resources has to always take into
consideration future generations. Sustainability
can be said to encompass the future genera-
tion’s health, confirmed well-being and the
existence of resources to be able to lead that
existence.

How then does the current mining legislation
feature in the process of development and the
environment? On the one hand, the exploitation
of South Africa’s natural resources through
mining contributes to the economic develop-
ment of the country. On the other, mining is an
activity that has possible impacts on the envi-
ronment. Government policies® require, how-
ever, that any development process involve the
sustainable use, among other things, of natural
resources.

With the current rate of demand for develop-
ment, care should be taken that natural
resources are not over-exploited to the detri-
ment of the environment and humankind’s
future existence. The continued negative
impact on the environment should also be
avoided in order not to threaten people’s health
and general well-being and so as not to erode
the natural resources upon which development
is dependant. A properly managed system of
limiting exploitation and ensuring optimal use
and sustainability is therefore necessary.

Section 24 of the Constitution of the
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Republic of South Africa, 1996 states as fol-
lows:
“Everyone has the right —
(a) to an environment that is not harmful to
their health or well-being; and
(b) to have the environment protected, for
the benefit of present and future genera-
tions, through reasonable legislative and
other measures that —
(i) prevent pollution and ecological
degradation;
(ii) promote conservation; and
(iii) secure ecologically sustainable
development and use of natural resources
while promoting justifiable economic and
social development.”
Mining is one of the activities that has a severe
impact on the environment.®> The impacts
range, inter alia, from soil, water, human
health and the built-up environment, to air,
plants and animal life and differ from one
mining activity to another. The aim of mining
companies is to maximise the extraction of ore
in South Africa to ensure wealth creation.
Some mines regard the Minerals Act 50 of
1991 as the only Act applicable to them. There
are, however, several other legislative mea-
sures applicable to mining, which may hinder
this goal.* The duty is placed on the state to
enforce section 24. The state does not always
have the capacity to do so and this results
either in legislation being ignored (e.g. the
Atmospheric Pollution Prevention Act
[APPA])® or in the implementation of self-reg-
ulation by the mines (ISO 14001).°
Since the implementation of the 1993 and
1996 constitutions of the Republic of South
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Africa,” new legislation has been promulgated,
for example, the National Water Act 36 of
1998; the Water Services Act 108 of 1997, the
National Environmental Management Act 107
of 1998 and the Local Government: Municipal
Demarcation Act 27 of 1998.% South Africa
also became a signatory to various international
conventions and treaties dealing, inter alia,
with the reduction of CFCs and the sustainable
use of biodiversity.” This legislation has several
implications for mining.

In 1998, a White Paper on a Mineral Policy'®
was published foreseeing a totally different per-
spective on minerals and mining in the future
South Africa. The Department of Minerals and
Energy (DME) is in the process of drafting a
Mineral Development Bill to give effect to the
White Paper.!!

Environmental law is not static and is con-
stantly updated. Not only is it a problem keep-
ing up with new legislation, but it is also some-
times difficult to determine its impact on min-
ing.!? It is also uncertain how the legislation
has impacted on mining activities in terms of
achieving the goal of sustainable development.
Current legislation seems to encourage cooper-
ative governance.

The purpose of this paper is to indicate the
impact of some of the new environmental and
other legislation on mining activities in South
Africa.

In this paper, the problems experienced by
mining companies will be referred to briefly,
after which the Environment Conservation Act
(ECA),' the National Environmental Manage-
ment Act'* (NEMA)'S and the Minerals Act'®
will be discussed as the framework legislation
dealing with mining. Thereafter, legislation
dealing with natural resources, nuclear energy,
waste, cultural resources and other legislation
will be discussed in order formulate a conclu-
sion.!”

1. PROBLEMS EXPERIENCED BY MINING

COMPANIES

The White Paper highlighted some of the prob-

lems experienced by mining companies. Only a

few of these problems pertaining to legislation

are listed here:

* Mining companies face some problems
regarding the application and administration
of legislation concerning mining, including
the role of provincial government.

* Mining companies also experience the influ-
ence of the right to information contained in
NEMA and the Constitution as a problem, as
the right to information may be in conflict
with a mine’s right to confidential commer-
cial information.

* A conflict exists between the Environment
Conservation Act 73 of 1989 and the Miner-
als Act 50 of 1991 regarding environmental
impact assessments.

* Small-scale mining operations are not so
strictly controlled, as is the case with larger
mining companies.

* The mining sector has liability in terms of the
“polluter pays” and cradle-to-grave principle
— a closing certificate issued in terms of the
Minerals Act may not mean the end of liabili-
ty for a mining company.'®

Other problems not necessarily listed in the

White Paper entail the following:"

* In terms of the new legislation, responsibili-
ties of local authorities, landowners, develop-
ers and the state are not clearly spelled out.
This results in no authority taking, for exam-
ple, a decision to authorise a development.

¢ A lack of decision making results in a loss of
income and time for developer.

¢ In other instances, excessive restrictions and
conditions are placed on the approval of a
development project, resulting in it not taking
place due to the costs thereof.

¢ In the case of the cradle-to-grave principle, it
is also not clear what the responsibility of the
state vis-a-vis the mining company is — it is
uncertain who should do what.

* Problems are also experienced with the legal
aspects dealing with the formulation of reha-
bilitation standards.

2. NEMA AND ECA
ECA and NEMA can be regarded as environ-
mental framework legislation.?’

2.1 ECA
In terms of ECA, environmental impact assess-
ments have to be done for certain listed activi-
ties.2! The environmental impact regulations
are, however, not applicable to mining activi-
ties. In terms of the Minerals Act,?? environ-
mental management programme reports
(EMPRs) have to be completed.?

The contents and approach of environmental
management as prescribed by NEMA and ECA
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on the one hand, and the environmental man-
agement programmes prescribed in terms of the
Minerals Act on the other, differ and may be in
conflict. There is an argument between the
Department of Environmental Affairs and
Tourism (DEAT) and the DME on whether all
activities undertaken on mine land will fall
under the EMPR or whether an environmental
impact statement (EIS) will be needed. As a
result of the conflict between the two depart-
ments and the two programmes, the goalposts
shift constantly.?*

Some mining companies argue that when
land is declared a mining area, all activities on
that land fall under the scope of the Minerals
Act and that other legislation is therefore not
applicable to them.? This is not necessarily the
case as nearly all new environmental legislation
is also applicable to mining areas. For any
development that is not mining specific (e.g.
the building of a road on mining land), certain
procedures are prescribed in terms of the
Development Facilitation Act.?® The processes
of this Act overlap with that of ECA. In terms
of both acts, public participation is, for exam-
ple, prescribed; sometimes mining companies
are forced to do two public participation
processes in order to comply with both acts.?’

EMPs are no longer effective but mines still
have to comply with these measures in order to
obtain mining authorisation. Due to these prob-
lems the DME is in the process of revising the
Aide Memoire to bring EMPRs in line with
EISs.?® The responsible authority will still be
the DME and not the DEAT. In the KwaZulu-
Natal draft regulations compiled by the Kwa-
Zulu department dealing with environmental
affairs, mining is listed as an activity for which
an EIS will be necessary. The provincial DEAT
will be responsible for approving the EIS.

2.2 NEMA

NEMA is important for the mines. In terms of
section 2, principles are laid down that will be
taken into consideration when government
departments make decisions regarding the envi-
ronment.?’ Mines also have to take note of sec-
tion 29, giving workers the right to refuse to do
environmentally hazardous work. Mines will
also be obliged to control emergency inci-
dents®® and will be liable for significant pollu-
tion or degradation of the environment in terms
of section 28.3!
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It will be possible for mining groups or a
mining company to conclude environmental
management cooperation agreements with the
relevant minister, MEC or municipality.*
These agreements may contain an undertaking
to improve the standards laid down by law for
the protection of the environment or to set tar-
gets for the fulfilment of the undertaking. It can
also make provision for periodic monitoring,
independent verification of reports, indepen-
dent monitoring and inspections and verifiable
indicators of compliance with any targets,
norms or standards laid down in the agreement.
Such an agreement can only be entered into
after a prescribed public participation process
has been complied with.*?

In terms of Section 16(1)(a) of the NEMA,
every organ of state that exercises a function
which may significantly affect the environment
must draw up environmental implementation
and management plans, as approved by the
DEAT.

Mining is a function that has serious environ-
mental implications. Schedule 1 of the NEMA
lists those departments, which in the exercise of
their functions and activities may affect the
environment. Several departments are listed,
save the DME. The concern this raises is that it
seems government does not regard mining as
an activity that may have detrimental effects on
the environment. It also implies that the DME
does not have to have environmental imple-
mentation and management plans by which the
environmental performance of the department
will be judged.

Though in terms of section 9 of the Minerals
Act, the licensee must submit an EMPR before
mining activities commence, this requirement is
still inadequate to prevent environmentally
harmful activities from being carried out. This
is due to the fact that the licensee can bypass
the EMPR requirement by applying for an
exemption in terms of section 39(2) or the
licensee may be granted temporary authorisa-
tion to commence mining operations pending
the report, in terms of section 39(4).

Though such exemption should only be
granted after consultation with the ministers
from the DEAT and the Department of
Agriculture, there is no indication as to the
extent to which the opinions of the DEAT and
the Department of Agriculture hold water. In
cases of conflict regarding the granting of such
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an exemption — it is also unclear whether the
DME can overrule the other departments.

It is submitted that all mining activities be
made subject to peremptory consideration and
decision by the DEAT when negative environ-
mental implications are identified. This can
only be possible if mining is listed as an
activity in terms of the ECA. In order for the
department to be forced to draw up both envi-
ronmental management and implementation
plans, the DME needs to be identified as a
department exercising functions having a possi-
ble impact on the environment. The DME will
then be forced to coordinate with other govern-
ment departments in that it will no longer be
able to act independently on matters affecting
the environment.

3. MINERALS ACT 50 OF 1991
The Minerals Act is the principal Act on min-
ing and activities connected thereto.

3.1 Aims

The Act was enacted to achieve the following

aims:3*

« Effective control by the state of prospecting
and mining activities regardless of who holds
the mineral right.

+ Ensuring optimal exploitation and orderly
utilisation of minerals.

* Ensuring the safety and health of persons.

* Rehabilitation of the surface of affected land.

3.2 Authorisations
How then has the Act set about achieving those
aims? By providing for a system of authorisa-
tions (in the form of a permit if an activity will
be undertaken for less than two years or a li-
cence if the activity will be undertaken for two
years or more). In terms of section 5 of the Act,
no prospecting or mining activity should take
place unless an authorisation has been obtained
from the regional director: mineral develop-
ment. Authorisation is an important mechanism
by which reckless damage to the environment
can be avoided or minimised and mitigated if
such damage cannot be avoided totally. This is
also in line with the principles in the NEMA.3°
When an application for an authorisation is
made, the applicant is supposed to prove to the
regional director that:*¢
+ the manner and scale of the activity will not
lead to over-exploitation
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* such activity will not be detrimental to the
health and safety of workers (and third par-
ties)

« the applicant is capable of carrying out any
rehabilitation to the damaged surfaces.

The applicant must provide the regional direc-

tor with the necessary information to enable

him/her to decide on the above requirements.

To ensure confirmed compliance with the con-

ditions set out in the authorisation, the Act pro-

hibits any form of transfer, cession or any type
of action that will lead to a third party making
use of the authorisation.>” Secondly, the autho-
risation may be suspended or cancelled if the
conditions listed in the authorisation are not
complied with or if it is found that the provi-
sions of the Act have been contravened.*® The
minister also has a right to call for an investiga-
tion if he/she suspects that the mining opera-
tions are being conducted contrary to the aim of
optimal utilisation.>® On receiving the report
he/she can decide whether mining operations
should continue, and if so, under what condi-
tions.* These provisions can therefore be said
to be in keeping with the principles of continu-
ous impact assessment as promoted by NEMA.

Lastly, the prospector or miner remains liable

for any damage that may occur as a result of the

activities, even long after such activities have
ceased until such time that a certificate has
been issued by the regional director to the
effect that the provisions of the Act have been
complied with.*!

Though care is taken not to over-exploit min-
erals, there is equally the concern environmen-
tal degradation might lead to under-exploita-
tion, which might affect the development
process negatively. The aim of the Minerals
Act therefore is to find a balance between the
two concerns. Hence, the Act contains provi-
sions which can be said to discourage the non-
use of natural resources. The Act provides for
the rights of holders to be overridden by public
interest by ceding the mineral rights to persons
who are willing to exercise them under the
Act,* or for the state to expropriate such
rights* if the holders of the mineral rights do
not make use of the mineral rights, in order to
make optimal utilisation a reality. This will also
have to comply with the process of authorisa-
tions in terms of the Act.

This type of a problem was highlighted in the
recent case of The Director: Mineral Develop-
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ment, Gauteng and Sasol Mining (Pty) Ltd v
SAVE and Others.**

In this case, Sasol Mining was a mineral
rights holder in three farms in the Sasolburg
district, fronting the Vaal River. Sasol mining
applied to the Directorate: Mineral
Development for a mining licence for open cast
mining of coal in terms of section 9 of the
Minerals Act. Residents of the areas around the
Vaal River then raised environmental objec-
tions to the issuing of the licence to the
Director. They alleged that their objections
were to be considered by the Director in his
decision whether to issue such a licence or not.

The Director refused the residents a hear-
ing,* believing there was nothing in the legis-
lation obliging him to do so. This, despite the
serious environmental concerns raised by the
residents. Their concerns related to the possible
destruction of the wetlands, the threat to fauna
and flora, the loss of water quality and pollu-
tion thereof, as well as general light, dust and
noise pollution.

The implications of such a refusal indicate,
perhaps, that the case at hand was not an isolat-
ed matter, but rather the general approach of
the DME when dealing with mining licence
applications.

The Appeal Court agreed with Save the Vaal
Environment (SAVE) and held that the resi-
dents were entitled audi alteram partem
because the requirements under Section 9
involved environmental matters. Though SAVE
succeeded in its action, this cannot be said to be
a guarantee that possible future interested or
affected parties will automatically be granted a
hearing.

Having mining as a listed activity in terms of
the ECA could solve the problem. That way,
the DEAT as a custodian of all matters related
to the environment can have a legally binding
authority to object to the issuing of an authori-
sation if certain environmental concerns have
not been addressed to the department’s satisfac-
tion.

3.3 EMPR

Once an authorisation has been issued but
before any mining activities can commence, an
EMPR must be drawn up by the person intend-
ing to mine, which report must be submitted to
the Director: Mineral Development.*® The
EMPR has to cover a description of the pre-
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mining environment, a motivation for and
detailed description of the proposed project, an
EIS and an indication of how the impact will be
managed. To determine whether an EMPR will
be approved or not, a cost-benefit analysis has
to be made. From the policy, it is expected that
any short- and long-term benefits should far
exceed the costs associated with the mining
activity.

In terms of GN R801 in GG 20219 of 1999-
06-25, regulations were issued to amend GN
R992 of 1970-06-26 issued in terms of the
Mines and Works Act.*” The purpose of the
amendments was to impose certain environ-
mental requirements on prospecting and mining
operations. It also provided for the auditing and
monitoring of EMPs, which was not previously
done.*®

3.4 Rehabilitation

In terms of the Act, mines have to be rehabili-
tated during the mining process and after clo-
sure.* The rehabilitation of land must be car-
ried out by the holder of the mining authority in
accordance with the EMP>? as an integral part
of the mining. The Director: Mining
Development must be notified five years before
closure of a mine.

Before the mine can dispose of its assets, it
must obtain a certificate from the director.’!
Mining companies have to set aside funds to
this effect. At present the debate is whether
mines have raised enough funds or are in the
process of raising sufficient funds for closure.

It is sometimes difficult to obtain a closure
certificate, as the DME is not always convinced
that all potential environmental risks have been
eliminated. A mine might receive a closure cer-
tificate but its responsibilities in terms of, for
example, the National Water Act continue.>?

Due to the Merriespruit disaster, a new code
of practice (SABS 0286) was published to deal
with the disposal of mine residue deposits.>*
The code is based on ISO 14001 to ensure con-
tinual improvement:

“The primary focus of the new code is to

ensure that the appropriate safety and envi-

ronmental objectives are set and achieved.”
It is recommended in the code that residue dis-
posal should be integrated into the main activi-
ties of the mine, taking into consideration the
variety of residue types, disposal methods and
climatic conditions.

52
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4. NATURAL RESOURCES®®

4.1 Water

In many instances under the previous dispensa-
tion, mines provided their own water. Since the
introduction of the National Water Act 36 of
1998, new priorities have been identified and
the mining sector has “to compete on an equal
footing with other interests which may be of
greater or lesser importance when it comes to
demands placed on the use of the country’s
resources. The playing fields have been lev-
elled”.”’

4.1.1 Water Services Act

In terms of the Water Services Act™® industrial
use of water is regulated. In terms of section
7(1), no person may obtain water for industrial
use from any source other than the distribution
systems of a water service provider nominated
by the relevant water services authority. In the
same manner, no person may dispose of indus-
trial effluent other than in the approved
manner.> A person who obtained water from a
source or disposed of industrial effluent into
that source before the commencement of the
Act, has to apply for a new authorisation.®

4.1.2 National Water Act’!

Sustainable water use is another aspect of
maintaining our environment as a source of life.
Water pollution constitutes a threat to human,
animal and plant life alike. Water quality is also
an important aspect of development. It serves
as an indicator of the level of improvement in
people’s lives. Mining is one activity that has
the potential to threaten the availability of
water, if water use in mining is not regulated.
Water quality might also be threatened if care is
not taken to prevent pollution of underground
water, streams and rivers by mining activities.

4.1.21 USE
The National Water Act®> (NWA) has given the
Minister of Water Affairs and Forestry the
responsibility of regulating water use. In order
to ensure equitable allocation and beneficial use
of water in the public interest, water use is
defined, among other things, as including activ-
ities that reduce stream flow, waste discharges
and disposals altering a watercourse or remov-
ing underground water for certain purposes.®*
Previous mining legislation gave certain per-
sons the right to use water (water rights) as a
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right ancillary to or attached to existing mineral
rights or mining rights. These water rights
were, however, not uniform in character and
were granted on different terms and conditions
depending on the legislation authorising such
issue. Rights were granted, for example, in
terms of the Precious Stones Act® and the
Mining Rights Act.%

The Minerals Act deals in the transitional
provisions chapter with these different cate-
gories of water rights. Some of the water rights
granted in terms of the repealed legislation
have lapsed.%® Some categories of water rights,
however, have remained in force subject to the
terms and conditions under which they were
granted.®’

Section 4(2) of the NWA recognises these
rights as constituting lawful water use, which
use has to be registered in terms of sec 26(1)(c)
of the NWA. Since most of these water rights
are linked to mineral rights or mining rights, it
means that any enforcement of mineral rights
or mining rights in a form of prospecting or
mining right will have a direct impact on the
water quality and the availability of such water
as a resource. The existing lawful use of mines
therefore continues (subject to the conditions in
section 34 of the NWA) until reviewed by the
Department of Water Affairs and Forestry
(DWAF).%®

Though the NWA does not expressly include
mining as constituting water use in terms of
section 21 from the description of the activities
listed thereunder, mining can be said to consti-
tute a water use since it involves almost all
those activities.*” In terms of section 22(2), a
lawful water user is subject to any limitation,
restriction or prohibition in terms of the NWA
of any other applicable law. The DWAF has
drawn up regulations with limitations, restric-
tions and prohibitions relating specifically to
mining activities aimed at the protection of
water resources.’’

In cases where a mining activity is being car-
ried out, the owner or person in control is
responsible for avoiding pollution of the water
resource.’! If, however, pollution does result,
the responsible person or owner is strictly liable
for any damage that has been caused by such
pollution, for the clean-up and remedial
expenses as well as for any benefit that the per-
son has derived from the pollution.”

Mining companies also have to control emer-
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gency incidents according to section 20. Any
spills must, inter alia, be reported and cleaned-

up.

4.1.3 Regulations on mining activities for the
protection of water resources

4.1.3.i THE OBLIGATION TO SUPPLY
INFORMATION

A person intending to mine has to notify the
DWAF at least 14 days before the commence-
ment of the mining activity.”> An existing
activity or mine must submit a copy of its
EMPR and amendments to the DWAF.”* The
department must also be notified if the activity
is suspended and when it resumes, as well as
emergency or potential emergency incidents
involving a water resource. Detailed informa-
tion must be furnished about the incident and
the intended measures that will be taken to cor-
rect or prevent the re-occurrence of such inci-
dent.”

4.1.3.ii RESTRICTION ON LOCALITY

No residue deposit, dam, reservoir or associated
structure within the 1:100 year floodline or
within a 100 metres horizontally from any
watercourse, estuary, well or borehole is
allowed except those used to monitor the pollu-
tion of ground water.”® No open-cast mining or
prospecting is allowed within the 1:50 year
floodline or 100 metres horizontally from any
watercourse or estuary.’’ One may also not use
any area or locate any sanitary convenience,
fuel depots, reservoir or deposits for any sub-
stance which causes or is likely to cause pollu-
tion of water within the 1:50 year floodline of
any watercourse or estuary.

No person may use material that is likely to
cause pollution of a water resource for the con-
struction of a dam or other impoundment for
any other purpose which is likely to cause pol-
lution of a water resource.”® Those in control of
a mine must have the capacity to determine,
construct, maintain, operate and confine a clean
water system at the mine to avoid spillage into
a dirty water system for at least 50 years. The
capacity should also exist to collect dirty water
into a dirty water system and to be able to
design, construct, maintain and operate a dirty
water system.79

4.1.3.iii PROTECTION OF WATER RESOURCES
Every person in control of a mine must take
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reasonable measures to prevent water contain-
ing waste from entering any water resource, to
construct and maintain all water systems, have
effective measures to minimise the flow of sur-
face water or floodwater into, inter alia, mine
workings, opencast workings through cracks or
openings.®® Access to areas that contain any
poisonous, toxic or injurious substances must
be restricted by fencing-off those areas. No per-
son should be allowed, and such an area may
not be used, for any purpose that might cause
pollution to a water resource.

Any cessation of mining activities, whether
permanent or temporary, must have all pollu-
tion control measures in place.®? The winning
of sand and alluvial minerals from a water-
course or estuary will not be allowed unless
precautions are taken to ensure that the stability
of the estuary or watercourse is not affected by
such operations, that scouring, erosion, damage
to instream and riparian habitat is prevented
and that the water in the estuary or bed of a
watercourse is treated to the standard pre-
scribed in GN R991 of 1984,% as amended.®*
Additional regulations exist dealing with the
rehabilitation of coal residue deposits, technical
investigation and monitoring and offences and
penalties.

In essence, mining activities cannot take
place unless the provisions of the NWA and
regulations thereof have been satisfied.
Registration of a water use in terms of section
21 of the NWA is compulsory unless exempted
from such registration.®> This includes water
use obtained in terms of previous mining legis-
lation and retained in terms of the Minerals
Act.

The compulsory registration of existing law-
ful water uses means that, whatever the condi-
tions attached to those rights, they still have to
comply with the requirements of the NWA in
the prevention or minimisation of pollution.
Failure to register a use falling within the scope
of section 21 of the NWA is an offence punish-
able by a fine or imprisonment. ¢

4.1.4 Safety of dams

Mines have to take notice of sections in the Act
dealing with the safety of dams.®” The defini-
tion of “dam” refers to “any existing or pro-
posed structure, which is capable of containing,
storing or impounding water (including tempo-
rary impoundment or storage) whether that
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water contains any substance or not”.%® Sludge
dams can also be interpreted as a “dam with a
safety risk”® — these dams have to be regis-
tered.”’ The NWA prescribed the control mea-
sures that an owner of a dam must take to avoid
risk.”!

4.2 Soil and biota

The Conservation of Agricultural Resources
Act®? controls soil erosion, weeds, the protec-
tion of wetlands and other matters on mining
land. Mines have to comply with the measures
in the Act. The Act also deals with the protec-
tion of wetlands.”®> Some mines are situated in
areas with internationally declared wetlands
and therefore have to comply with the Ramsar
Convention, to which South Africa is a signato-

Weeds™ are controlled by chapter 5 of the
Act. New draft regulations were published
dealing with the control of invader species.
The person in control of a piece of land is
directly liable to control invaders on that land.
Mining authorities will therefore in future be
responsible for the control of these species.

Forestry is an aspect of the environment.
Sustainable forest management and use, benefit
the environment and contribute to economic
development as well. Mining activities, as men-
tioned before, have an effect on forestry conser-
vation. The National Forest Act’® recognises
that and regulates as such.”” In terms of section
23(e), any use of land in a state forest for com-
mercial purposes has to be licensed. In terms of
the Draft Forestry Regulations,”® mining is
such an activity. A licence can only be issued
for a period of not more than ten years.’® This
licence can only be issued together with a
prospecting or mining authorisation under the
Minerals Act.'® The implication of this regula-
tion is that the Minister of Water Affairs and
Forestry will not issue a section 23 licence
unless the Directorate: Mineral Development is
satisfied that the granting of the licence will not
frustrate the intention of the section 6 and 9
requirements in terms of the Minerals Act.'"!

Mines also have to take notice of the
National Veld and Forest Fire Act.'”? The pur-
pose of this Act is to prevent and combat veld,
forest and mountain fires throughout the
Republic.'® Owners may form fire protection
associations for the purpose of predicting, pre-
venting, managing and extinguishing veld fires.

95
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The association may apply for registration to
the DWAF.!% Mines also have to comply with
the regulations regarding firebreaks.!'%

In terms of the Fertilizers, Farm Feeds and
Stock Remedies Act,'*® mines may only use
qualified and registered pest control opera-
tors'%” to apply registered pesticides and herbi-
cides on mining land.'%

Mines are also subject to the various nature
conservation ordinances and must protect plant
and animal species on their land.!%

4.3 Air quality

If an activity is listed in schedule 2 of APPA,
permission is needed from the chief atmospher-
ic pollution control officer. Some mining activ-
ities fall under the schedule. Various processes
used, for instance, in platinum reduction works
are listed.!'” As an example, the Department of
Health and Impala Platinum came to an agree-
ment to revise existing permits and to reduce
sulphur emissions substantially and in accor-
dance with the department’s guideline docu-
ments. This was a result of public criticism
regarding air quality in the areas surrounding
platinum mines.

Mines falling into areas outside a municipal
area and whose activities include the use of fuel
burning devices are controlled by APPA. In
terms of the demarcation of new municipal
areas, all land in South Africa will be regarded
as land over which a local government has con-
trol. Some local governments control smoke in
their areas of jurisdiction if authorised by the
minister to do so.!!! The new mega-cities
would, for example, not have been granted the
authority to control this pollution and the newly
introduced municipalities will have to receive
new authorisation in this regard.

Dust is also controlled by local authorities.'!
Dust control in mining areas is, however, trans-
ferred to the DME.'!?

2

5. NUCLEAR ENERGY

In terms of the Nuclear Energy Act,''* mines
were regarded as a nuclear plants if they com-
plied with certain requirements dealing with
radio-active waste. These mines had to obtain a
registration certification from the then relevant
council. In terms of the new National Nuclear
Regulator Act,'"® mines are no longer regarded
as nuclear plants and, in this regard, control
over mines has lessened. There is still some
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debate whether these mines should be con-
trolled by the Department of Health in terms of
the Hazardous Substances Act!!” or if the DME
will take responsibility for radio-active waste.

6. WASTE

A distinction for the purposes of this discussion
can be made between hazardous substances and
other waste.

6.1 Hazardous substances

Mines with clinics that use isotopes or where
closed isotopes are used to measure products,
must obtain licences from the Department of
Health.'®

6.2 Other waste

Mines are excluded from obtaining permits for
mining waste under section 20 of the ECA.!"

Household waste (e.g. from hostels or offices)

is, however, not exempt. If a mine has a waste
site on its land for such waste, it has to comply
with section 20.

7. PROTECTION OF CULTURAL RESOURCES
Mines are also exempt from section 12(2A) of
the National Monuments Act 28 of 1969.'2°
They need not protect, inter alia, meteorites,
fossils, drawings, paintings or objects of
anthropological or archaeological interest in the
normal course of mining. The finder of the item
must, however, report the find to the relevant
institution.

It seems that the new National Heritage
Resources Act'?! does not contain a similar
provision. Exemption is only allowed where an
environmental impact assessment or an EMPR
was completed in terms of the ECA, the
Minerals Act 51 of 1991 or any other legisla-
tion.'?? The consenting authority must, howev-
er, ensure that the requirements set out in sec-
tion 38(3) are met.'?> Comments and recom-
mendations of the relevant heritage resource
authority have also to be taken into account
prior to granting the consent.

In terms of the National Monuments Act
historical site is defined as any identifiable
building older than 50 years'>® which cannot be
demolished without the permission of the rele-
vant authority.'?® In terms of the Minerals
Act,'?” however, buildings must be demolished
as soon as a prospecting permit or mining
authorisation is suspended, cancelled, terminat-

124 a
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ed or lapses.!?® Many mines demolish buildings
older than 50 years and are not aware of this
provision in the National Monuments Act. In
terms of the National Heritage Resources Act,
the period is extended to 60 years. In the case
of demolition, permission of the relevant
provincial heritage resources authority is need-
ed.129

In terms of section 28(1), SAHRA"*® may
designate land covered by a mine dump as a
protected area. Regulations for the protection of
such areas must be issued if they are seen to be
of national importance.'*! The designation
must be done in consultation with the owner,
the Minister of Minerals and Energy and inter-
ested and affected parties within the mining
community.

This Act places a burden on mines, but may
also ensure a change by mining authorities
towards conserving the environment. Interested
and affected parties also have to be consulted —
something that was not done in the past.

8. OTHER LEGISLATION

Mines are subject to the Explosives Act 26 of
1956.'%2 Only authorised explosives may be
used.!} The recent explosion in Pretoria indi-
cates again the importance of the safe handling
of explosive materials. Mines have to obtain
several licences, authorisations and permits in
this regard.'>*

Mines are, however, exempt from the
National Building Regulations and Building
Standards Act 103 of 1977, which again is an
indication of how mines were not properly con-
trolled by the previous government.'>> This led,
for example, to poor housing for mine workers
resulting in, inter alia, ill-health and poor living
conditions.

In terms of the Promotion of Access to Infor-
mation Act 2 of 2000, mines will have to
divulge information to individuals protecting a
right or to the state acting in the public
interest.!*® Information can only be refused if it
falls under one of the grounds for refusal.!®’
Mines have to disclose information in the pub-
lic interest if there was a substantial contraven-
tion or failure to comply with a law or if an
imminent and serious public safety or environ-
mental risk exists.!3®

9. MINERALS DEVELOPMENT BILL
As stated before, the DME is in the process of
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drafting a Mineral Development Bill. The aim

of the Bill is to recognise the state as the custo-

dian of South Africa’s minerals. The Bill will
change the legal status of mineral rights. The
orderly prospecting and mining of mineral
resources will also be regulated.'>® According
to the minister, international law recognises
that states have the right to exercise full and
permanent sovereignty over their natural
resources. The principle of public ownership is
also recognised. The government, however,
undertakes to guarantee the security of tenure
with regard to all prospecting and mining oper-
ations.'#0

Another aim of the Bill is to contribute to
mining and mineral development in general and
to develop cooperative governance. National
environmental policy and legislation will also
be taken into account.!!

The following fundamental principles under-
pin the Bill:'%?

* Mineral resources are the common heritage
of all South Africans and belong collectively
to all the peoples of South Africa.

« Itis a universally recognised right of the state
to exercise full and permanent sovereignty
over all its natural resources.

 The state, as the representative of the people,
is the custodian of the nation’s mineral
resources.

* To redress the results of past racial discrimi-
nation and to ensure that historically disad-
vantaged persons participate in the mineral
and mining industry and benefit from the ex-
ploitation of the nation’s mineral resources.

* To guarantee security of tenure in respect of
prospecting and mining operations.

10. LOCAL GOVERNMENT: MUNICIPAL
DEMARCATION ACT 27 OF 1998

The demarcation of the whole of South Africa
into local government areas, also has an influ-
ence on mining. Mines will fall under either
larger municipal areas or under district manage-
ment areas.

In terms of the Constitution, the developmen-
tal duties of municipalities are set out as fol-
lows: !4

“A municipality must —
(a) structure and manage its administra-
tion, budgeting, and planning processes,
to give priority to the basic needs of the
community, and to promote the social and
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economic development of the communi-

ty; and

(b) participate in national and provincial

development programmes.”
This implies that mines falling under the juris-
diction of local authorities will also be respon-
sible to contribute to the development of the
community around them. This places a new
responsibility on mines whose responsibilities
were elsewhere. It is also interesting to note
that many of the schedule 4B and 5 functions
listed in the Constitution have a bearing on
mining, indicating government’s intention to
decentralise control over mines.

Mines will also have to approach water sup-
pliers (mostly local governments) identified in
terms of the Water Services Act.!** Previously,
mines provided their own water.

CONCLUSION

Mines in South Africa are subject to various
pieces of legislation. However, not all these
measures are complied with, sometimes due to
ignorance, sometimes due to conflict between
the DME and the DEAT.

The DME (and its predecessors) has always
been a strong government department. The
trend was, and still is, to centralise all decisions
regarding mining whether environmental or
not, in the department itself. Legislation since
1994, however, made this more difficult. The
new environmental legislation puts certain
obligations on mines that they previously did
not have. They are also forced to comply with
certain procedural requirements that were
ignored in the past.

Mines can no longer hide behind the fact that
the only responsible authority they have to deal
with is the DME. They can no longer ignore the
legislation that is applicable to them; they must
adhere to all legislation, except that which they
have been explicitly exempt from. They not
only have to adhere to local legislation, but also
to the various international conventions and
treaties applicable to them.

In order to solve existing or future problems,
it is suggested that the rights and obligations of
mining concerns, government officials and all
interested and affected parties in terms of legis-
lation and other measures must be spelled out
clearly, especially when it comes to decision
making. This should also be done with regard
to the various government departments at
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national, provincial and local level. The NEMA
can be used as the tool to ensure cooperative
governance.

The importance of mining cannot be ignored
as the South African economy is heavily depen-
dent on this industry, both financially and in
terms of employment for its citizens. In a coun-
try such as South Africa where development is

urgently needed, mines cannot shut because
they are damaging the environment.

At the same time, however, a solution must
be found whereby mines take responsibility for
their actions. Proper plans and systems must
also be introduced to ensure legal compliance
and to give effect to section 24 of the
Constitution.
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Constitutional Development

of the Common Law

Deon Van Zyl

INTRODUCTION

In any discussion of development in a contem-
porary constitutional state such as South
Africa, the development of its law must neces-
sarily be considered. More particularly, cogni-
sance must be taken of the impact of the 1996
Constitution,! described in section 2 thereof as
the “supreme law” of the land, on existing
common law. In doing so, one must bear in
mind that the South African legal system has,
justifiably, been described as “mixed” or
“hybrid”. This refers to the fact that it has
drawn from a vast array of Roman or civil law
sources, on the one hand, and the impressively
casuistic English common law, with its rich
history of institutions and precedents, on the
other hand. The former has frequently been
described by the misnomer of “Roman-Dutch
law”, whereas it relates in fact to the far wider
concept of European common law (ius com-
mune europaeum), as it has developed from
classical Roman law to its substantially Roman
law-based form in pre-codification Europe.?

1. REFERENCES TO COMMON LAW IN THE
CONSTITUTION

It was to be expected that the introduction of a
new constitution containing a bill of rights
would have a radical effect on existing law. It
was not, however, intended that it should sup-
plant such law. On the contrary, its continued
existence is deliberately and unequivocally
recognised in a number of sections of the
Constitution. This appears more particularly
from the application section of the Bill of
Rights contained in chapter 2 of the
Constitution.
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1.1 Section 8
Section §(1) provides that the Bill of Rights
“applies to all law”. Section 8(2), which has
been interpreted as containing the seeds of hor-
izontality,* renders it binding on a “natural or
juristic person”. This is expanded upon in sec-
tion 8(3), which imposes certain duties upon,
and grants certain powers to, a court applying
any provision of the Bill of Rights to a “natural
or juristic person”. Thus, in accordance with
section 8(3)(a), it is required that a court, aim-
ing to give effect to a right contained in the
Bill, “must apply, or if necessary develop, the
common law to the extent that legislation does
not give effect to that right”. Section 8(3)(b),
again, provides that a court “may develop rules
of the common law to limit the right, provided
that the limitation is in accordance with section
36(1)”.

Section 8(3)(a) makes it eminently clear that
a court is not only obliged, under certain cir-
cumstances, to apply the common law, but may
also be called upon to develop it to the extent
that such development is not already contained
in legislation on the subject. In this regard, as |
read section 8(3)(b), a court has the power to
develop common law rules or principles with a
view to restricting or limiting a right emanating
from the Bill of Rights.

1.2 Section 36

The power to develop the common law is, logi-
cally, subject to the provisions of section 36(1).
This section allows a limitation of rights “only
in terms of law of general application to the
extent that the limitation is reasonable and jus-
tifiable in an open and democratic society
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based on human dignity, equality and freedom,
taking into account all relevant factors”. The
“law of general application” is none other than
the common law, as tempered by its innate gen-
eral considerations of justice and reasonable-
ness. Such considerations, to which I would
add fairness or equity, good faith and good
morals or public policy, are fundamental to
establishing an “open and democratic society
based on human dignity, equality and free-
dom”. This is in accordance with the ideal, as
set forth in the preamble to the Constitution,
namely that the Constitution, as the supreme
law of the land, is directed at healing the divi-
sions of the past and establishing “a society
based on democratic values, social justice and
fundamental human rights”.

1.3 Section 39

These considerations are repeated in the inter-
pretation provisions contained in section 39 of
the Constitution. Section 39(1)(a) requires that
a court, in interpreting the Bill of Rights, “must
promote the values that underlie an open and
democratic society based on human dignity,
equality and freedom”. In doing so it must, in
terms of section 39(1)(b), consider international
law and may, in terms of section 39(1)(c), con-
sider foreign law. This leaves the door wide
open for the application of wide ranging com-
parative law, public and private, which has fre-
quently, in the past, been used to elucidate and
expand upon the applicable common law. Such
provisions serve to characterise the Constitu-
tion as flexible: it is not restricted to the appli-
cation of human rights-orientated law, but takes
full cognisance of the wealth of the common
law and comparable international or foreign
law.

Whereas section 39(1) deals with the inter-
pretation of the Bill of Rights, section 39(2)
relates to the interpretation of legislation. It also
refers to the development of common and cus-
tomary law. For present purposes I shall restrict
my comments to the development of the com-
mon law, in regard to which a court is required
to “promote the spirit, purport and objects of
the Bill of Rights”.

This is encapsulated in the preamble and is
fundamental to the Constitution as a whole. It
does not, in my view, alter the flexible nature
and character of the Constitution in giving full
recognition to common law, and even to inter-

national and foreign law, subject to the consid-
erations referred to above.

1.4 Section 173

The power of the higher courts to develop the
common law is confirmed in section 173 of the
Constitution, subject thereto that such develop-
ment must take into account “the interests of
justice”.

2. UNDERLYING VALUES AND CONSIDERATIONS
Justice in this context must, I believe, be read
with the legal and moral considerations referred
to above: the development of the common law
must be consonant with justice, equity (fair-
ness), reasonableness, good faith and good
morals or, as it is better known, public policy
(the public interest). These concepts are deeply
embedded in our common law sources in vary-
ing terminology, including their Latin form,
occurring as iustitia, aequitas, ratio recta, bona
fides and boni mores respectively. They are,
indeed, basic to the values underlying an open
and democratic society based on human digni-
ty, equality and freedom. They form part and
parcel of the concepts of social justice and fun-
damental human rights and are hence wholly
consistent with the requirements of the
Constitution.

3. THE NEED TO DEVELOP THE COMMON LAW
It is implicit, in any exercise relating to the
development of the common law, that the rele-
vant law must be established. This means that it
should be studied and considered methodically
in the context of contemporary requirements.
No legal system can afford to stagnate: it
must keep up with the needs of the time, as elo-
quently put by Innes CJ in Blower v Van
Noorden:
“There come times in the growth of every
living system of law when old practice and
ancient formulae must be modified in order
to keep in touch with the expansion of legal
ideas, and to keep pace with the require-
ments of changing conditions. And it is for
the courts to decide when the modifications,
which time has proved to be desirable, are
of a nature to be effected by judicial deci-
sion, and when they are so important or so
radical that they should be left to the
Legislature.”
In similar vein is the graphic description of
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Roman-Dutch law by Lord Tomlin in Pear!
Assurance Co v Union Government:’
“That law is a virile, living system of law,
ever seeking, as every such system must, to
adapt itself consistently with its inherent
basic principles to deal effectively with the
increasing complexities of modern organ-
ised society.”
Our courts have not been averse to effecting
changes to existing law when circumstances
require that it be done. It is then that justice,
equity and reasonableness dictate that the
courts exercise a policy function by effecting
modifications to the law in accordance with the
needs of the time. This is the function emanat-
ing from the good morals (boni mores) of the
community or, in contemporary nomenclature,
public policy.

It may, of course, be said that the exercise of
this function flies in the face of the maxim iudi-
cis est ius dicere, non dare (“it is the function
of a judge to speak [i.e. interpret] the law and
not to give [i.e. make] it”). This has been the
subject of earnest debate over a period of many
years, as appears from a recent contribution by
Professor Derek van der Merwe.® I am, howev-
er, firmly of the view that it is incumbent upon
the judiciary to adopt an activist approach in
applying law and legal precepts, with reference
to changing circumstances and the needs of the
time. Not only was this a principle firmly
embedded in the common law itself, but it is
also expressly required by those sections of the
Constitution referred to above. This means that
judges should be prepared to make the neces-
sary amendments or modifications to the exist-
ing law if such law no longer answers to the
needs of the time, even if it should result in
new law being created. Certainly the Constitu-
tion envisages, and calls upon judges to devel-
op the common law in the spirit of the Consti-
tution and subject to the considerations set forth
therein. When they respond to this calling they
are not legislating, but honing, adapting and
modifying the existing law to bring it in line
with the needs of the time.

4. THE APPROACH OF THE COURTS

The law reports contain numerous examples of
the exercise of this development function. Thus
in Phame (Pty) Ltd v Paizes’ it was held that
the aedilitian actions are available even when a
misrepresentation (by way of a dictum or

promissum) is innocently made. See also Janse
van Rensburg v Grieve Trust CC,} in which the
application of the aedilitian actions was extend-
ed to a misrepresentation relating to the object
(a motor vehicle) forming part of the purchase
price in a “trade-in” agreement. In the same
way Aquilian liability was substantially extend-
ed in the cases of Bester v Commercial Union
Versekeringsmaatskappy van Suid-Afrika Bpk’
(liability for emotional shock), Minister van
Polisie v Ewels'? (liability for omissions) and
Administrateur, Natal v Trust Bank van Afrika
Bpk'! (liability for economic loss arising from
negligent misstatements).
There have, unfortunately, been cases in
which the development has been retrogressive.
The reason has usually been that the legal his-
torical method has not been applied properly or
at all. A prime example is the majority judg-
ment in Bank of Lisbon v De Ornelas,"? in
which it was held that no exceptio doli gener-
alis exists in our law. I discussed the case in
detail in my unpublished inaugural address as
extraordinary professor at the University of the
Orange Free State under the title “The Legal
Historical Method in Perspective” (1997) and
do not propose to repeat it here. Suffice it to
say that any legal historical or, for that matter,
legal comparative, study will have little or no
value unless it is executed in accordance with
the relevant legal historical or comparative
method. If this is not done, it is probable that
the result will be an eclectic, irrelevant academ-
ic exercise. See in this regard the remarks of
Professor Derek van der Merwe in a recent arti-
cle on “constitutional colonisation” of the com-
mon law in South Africa:'?
“Many judges treat the Roman-Dutch law,
in typical positivist-formalist fashion, as an
instance of a pre-determined, pre-cast legal
form from which the judge, much as a shop-
per in a supermarket, can select — indiscrim-
inately — from the shelves of legal scholar-
ship, a rule, a principle, a doctrine or an
insightful comment or pithy maxim appro-
priate to the determination of a solution in
the instant case. The outcome has been a
brand of common law scholarship that, at
times, has produced results more than mild-
ly quaint and even quirky ...”

A ray of light edging its way through the ever

increasing darkness was the common law

development which Farlam J boldly undertook
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in Ryland v Edross."* Therein he held that the
public policy considerations relating to Muslim
marriages and contractual relationships, as
applied in Ismail v Ismail,'® were no longer
applicable.

The common law, as reflected in the Ismail
case, required to be developed in accordance
with the spirit, purport and objects of the funda-
mental rights provisions contained in the then
applicable Interim Constitution. This accords
with the principle set forth by Chaskalson P in
Amod v Multilateral Motor Vehicle Accidents
Fund:'®

“The Supreme Court of Appeal has always
had an inherent jurisdiction to develop the
common law to meet the needs of a chang-
ing society. The circumstances in which it
elects to do so and the manner in which it
develops the law form part of this jurisdic-
tion. With the coming into force of the
Interim Constitution, and later the 1996
Constitution, this power must now be exer-
cised in accordance with the ‘spirit, purport
and objects’ of the Bill of Rights.”

5. THE BOGOSHI CASE
Although these sentiments have been approved,
and sometimes repeated, in a number of report-
ed cases, only lip service has been paid to the
need to identify and develop the relevant com-
mon law. So powerful has been the apparent
influence of the Constitution that common law
development has become an exercise in weigh-
ing up interests with reference only to policy or
public interest considerations. This has been
pointed out in the aforesaid article by Derek
van der Merwe,'” in which he launched a
strong attack on the judgment in National
Media Ltd v Bogoshi.'® This was one of those
rare cases in which the Supreme Court of
Appeal overturned one of its own previous
decisions, namely Pakendorf en Andere v De
Flamingh."® Tt did so by rejecting the principle
of strict or faultless liability of the press for
negligent reporting and publication, as intro-
duced in the Pakendorf case. The decision was
generally applauded as being consonant with
justice, fairness and public policy, but it also
attracted sharp criticism for the way in which it
was reached.

There is no doubt, with great respect, that the
Bogoshi finding is correct. Unfortunately, as
appears from the appraisal given below, I can-
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not associate myself with the ratio for such
finding.
In considering the Pakendorf decision, Hefer
JA observed that the court in that case had
taken a policy decision without setting great
store by previous decisions. In the process it
had overlooked the inconsistent reasoning in
the case of Suid-Afrikaanse Uitsaaikorporasie v
O Malley* and likewise had not taken cogni-
sance of the rejection of strict liability of the
press in English law. In addition it had failed to
strike a balance between the right to reputation
on the one hand and freedom of expression on
the other.
With reference to a number of foreign legal
sources, Hefer JA considered the importance of
the relevant rival interests (freedom of expres-
sion as opposed to the good reputation and dig-
nity of the individual), and concluded:?'
“If we recognise, as we must, the democrat-
ic imperative that the common good is best
served by the free flow of information and
the task of the media in the process, it must
be clear that strict liability cannot be
defended and should have been rejected in
Pakendorf.”

For these reasons the Pakendorf decision had to

be overruled on the basis of its being clearly

wrong.
The learned judge then turned to a discussion
of justification as a defence to a claim based on
unreasonable or untrue defamatory statements.
In this regard he held that the same policy con-
siderations as those leading to the overruling of
Pakendorf were applicable. With reference to
certain foreign authorities, he concluded:??
“[TThe publication in the press of false,
defamatory allegations of fact will not be
regarded as unlawful if, upon a considera-
tion of all the circumstances of the case, it is
found to have been reasonable to publish
the particular facts in the particular way and
at the particular time.”

In this regard, however, the learned judge held

that the onus is on the defendant to prove rea-

sonableness and lack of negligence.

I have grave doubts, with respect, as to the
correctness of this finding on the onus.?* For
present purposes, however, it is not necessary
to deal with it.

The next aspect to be dealt with, is whether
or not the court’s policy findings in respect of
Pakendorf were compatible with section 35(3)
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of the Interim Constitution, on the basis that
sufficient account had been taken of the “spirit,
purport and objects” of chapter 3 thereof. On
this issue the learned judge held:>*
“In the present case I have not sought to
revise the common law conformably to the
values of the Interim Constitution: I have
done no more than to hold that this Court
stated a common-law principle wrongly in
Pakendorf.”

6. APPRAISAL OF THE BOGOSHI DECISION

An appraisal of this judgment leads one
inevitably to the conclusion that the merest lip
service has been paid to the development of the
relevant common law. No single source of
Roman or European ius commune is mentioned
in regard to strict liability and defamation by
the media. No attempt is made to establish what
the common law was before the Pakendorf
case. A discussion of the Roman delict of ini-
uria and the pivotal prerequisite of animus ini-
uriandi (“the intent to harm another”) is
nowhere to be found. Nor is there a whisper of
centuries of development thereafter.

The essence of Hefer JA’s criticism against
the Pakendorf case is that the court in that mat-
ter failed to exercise an appropriate policy deci-
sion and likewise failed to effect the appropri-
ate balancing of the relevant competing values,
interests or rights. As Van der Merwe points
out,25 this is a constitutional argument, which is
far removed from what one would expect of a
judicial consideration of the development of the
common law. Elsewhere Van der Merwe
describes it as “constitutional argument in
drag” and explains the defective nature of the
argument as follows:>

“The judges, in their laudable enthusiasm to
fully embrace the new constitutional
jurisprudence, seemingly have simply
assumed that the direct application of the
bill of rights to private legal relationships
has given them a certain license in the con-
duct of their judicial inquiry. They assume
that an inquiry into the solution of private
disputes is best conducted by means only or
primarily of the determination of the con-
tent of competing fundamental rights, and
their balancing and limitation in the regula-
tion of social relationships. Hefer JA and
other like-minded judges have failed to
apply an important distinction. This is the
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distinction between, on the one hand, the
constitutional obligation to determine the
compatibility of the common law with the
constitutional provisions (as provided for in
section 8(2) of the Constitution) and, on the
other hand, the obligation to develop the
common law in accordance with this deter-
mination (as provided for in section 8(3)).
These are two distinct intellectual enterpris-
es. The first involves an initial determina-
tion of whether the common law gives due
recognition to a right recognised in the bill
of rights as fundamentally important. This
determination involves an evaluation of the
nature of the dispute and of the nature of the
right. If the answer is yes, then caedit
quaestio and the substance of the dispute
can be addressed forthwith. If the answer is
no, then the common law must be devel-
oped so that the right is incorporated into
the fabric of common law doctrine in a
manner that allows for due recognition of
the right in common law. The common law
is, as it were, ‘fleshed out’ and reorganised
by the addition of other considerations of
fundamental importance.”
I am in full agreement with the criticism con-
tained in this comment. Despite the court’s
apparently reminding itself that it was dealing
with the common law, and not the constitution-
al law, it proceeded to base a substantial por-
tion of its ratio on constitutional considera-
tions.

7. SUGGESTED DEVELOPMENT METHODOLOGY
My own approach to the development of the
common law, as illustrated in the Grieve Trust
case,27 has been, firstly, to establish and identi-
fy the relevant common law sources, and then
to extrude therefrom the applicable law. If such
law no longer answers to the needs of the time,
it must be adapted or modified.

With its innate flexibility and built-in princi-
ples of justice, equity, reasonableness and good
faith, and with reference to current public poli-
cy considerations, the necessary changes can be
effected without recourse to competing human
rights, which may or may not be applicable.

Thereafter the modified or adapted law must
be put to the constitutional test: is it, as devel-
oped in this way, consonant with the spirit, pur-
port, objects and underlying values of the
Constitution and Bill of Rights. This would, I
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submit, be illustrative of an exercise in the
development of the common law and not sim-
ply a constitutional balancing of interests.

CONCLUSION

If the Bogoshi case is to be followed as a prece-
dent for dealing with the development of the
common law as provided in the Constitution, I
have grave fears for the future of the common
law. To have recourse to a balancing of compet-

ing rights or interests without first establishing
and, if necessary, adapting the common law,
will of necessity have a detrimental effect on the
further development of the common law. It may
in fact be developed right out of the system.

I firmly believe that South Africa has room
for both common law and constitutional
approaches to resolving legal disputes.?® Let us
not destroy the one in our enthusiasm to pro-
mote the other.
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Interaction Between International
and Regional Trade Treaties

Sieg Eiselen

INTRODUCTION

International trade and international trade rela-
tions are today areas that to a large extent have
become regulated by international treaty law.
International and regional treaties and agree-
ments have on their part largely institution-
alised international trade law. The situation in
Southern Africa — which encompasses South
Africa, Botswana, Mogambique, Namibia,
Zimbabwe, Zambia and Swaziland — is no dif-
ferent. The regulatory instruments or treaties
that are relevant to this area and which will be
considered, are the following: the General
Agreement on Trade and Tariffs (GATT), the
World Trade Organisation (WTO) treaty, the
Southern African Development Community
(SADC) treaty and its accompanying protocols
and the Southern African Customs Union
(SACU) agreement. The GATT and SACU
agreements have been in force in Southern
Africa for quite some time whereas the SADC
agreement and its accompanying Trade Proto-
col only came into force on 1 September 2000.

The interrelationship between GATT, SACU
and the SADC agreements are to a large extent
uncoordinated and there is much uncertainty
about the application of these three instruments
where they govern the same area or issues.
There are no clear guidelines in these instru-
ments or any available case law.

According to the rules of interpretation of
international treaties, such treaties and agree-
ments must be interpreted to reconcile any
apparent conflict between any of the treaties or
agreements, but where no such conciliatory
interpretation is possible, there is uncertainty as
to which instrument will be given preference. It
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seems, however, that the regional instruments,
such as the SADC and SACU agreements, will
be subordinate to truly international instru-
ments such as GATT."

1. A HYPOTHETICAL PROBLEM

For the purposes of this discussion the follow-
ing hypothetical problem will be used: A is an
exporter of pig-feed to Swaziland. There is an
overcapacity of plants that manufacture spe-
cialised pig-feed in South Africa.

2. THE PROVISIONS OF GATT

Both South Africa and Swaziland are members
of the GATT treaty, South Africa as a founder
member and Swaziland since 8 February 1993.
Both parties are also members of the WTO
since 1995. As members of GATT and the
WTO, both countries are bound by the provi-
sions of GATT and are liable in international
law to meet their obligations in terms of
GATT.

The obligation to eliminate quantitative
restrictions in international trade is one of the
core pillars of the regime relating to the trade
in goods. The basic obligation is expressed in
article XI subparagraph 1 of GATT in the fol-
lowing terms:

“No prohibitions or restrictions other than
duties, taxes or other charges, whether
made through quotas, import or export
licences or other measures, shall be institut-
ed or maintained by any member on the
importation of any product of the territory
of another member or on the exportation of
sale for export of any product destined for
the territory of any other member.”
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Subparagraph 2 of article XI contains certain
exceptions, none of which are applicable in the
current situation.

1.

Article XII makes provision for restrictions
to safeguard the balance of payments of a
particular country. It provides that notwith-
standing the provisions contained in article
X1, any contracting party, in order to safe-
guard its external financial position and its
balance of payments, may restrict the quan-
tity or value of merchandise permitted to be
imported. These restrictions may, however,
only be employed in instances where there
is an eminent threat of a serious decline in
the monetary reserves of the country, or, in
the case of a contracting party with a very
low monetary reserve, to achieve a reason-
able rate of increase in its reserves. The pro-
posed actions of the Swaziland government
do not fall, in my opinion, within these
restrictions and exceptions.

Article XVIII of GATT makes provision for
measures in which there is governmental
assistance for economic development.
Subsection (1) recognises that the attain-
ment of the objectives of GATT will be
facilitated by the progressive development
of countries with economies that can only
support a low standard of living and are in
the early stages of development, such as
Swaziland.

Subsection (2) recognises further that it may
be necessary for those contracting parties,
in order to implement programmes and poli-
cies of economic development designed to
raise the general standard of living of their
people, to take protective or other measures
affecting imports, and that such measures
are justified insofar as they facilitate the
attainment of the objectives of GATT. It is
therefore agreed that those contracting par-
ties should enjoy additional facilities to
enable them to maintain sufficient flexibili-
ty in their tariff structure to grant tariff pro-
tection and to apply quantitative restrictions
for balance of payment purposes in a man-
ner which takes full account of the contin-
ued high level of demand for imports likely
to be generated by their economic develop-
ment programmes.

Subsection (3) of article XVIII contains cer-
tain restrictions on these additional facilities
provided to developing countries. These
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restrictions are contained in sections A and
B to this article. Despite these restrictions,
subsection (3) also contains a general
exception that there may be circumstances
where no measure consistent with the provi-
sions contained in sections A and B is prac-
ticable to permit a developing country to
grant the governmental assistance required
to promote the establishment of particular
industries with a view or raising the general
standards of living of its people. Special
procedures are then laid down in sections C
and D of article XVIII. Subsection (4) stipu-
lates that any developing country is free to
deviate temporarily from the provisions of
the articles of GATT as provided for in sec-
tions A, B and C of article XVIII. If insuffi-
cient relief is provided for in sections A, B
and C, a developing country may submit
applications to other contracting parties
under section D of article XVIII.
Section C contains the following exception
and procedures for developing countries
deviating from their obligations in terms of
the agreement:
“13. If a contracting party coming within
the scope of paragraph 4(a) of this Article
finds that governmental assistance is
required to promote the establishment of
a particular industry with a view to rais-
ing the general standard of living of its
people, but that no measure consistent
with the other provisions of this
Agreement is practicable to achieve that
objective, it may have recourse to the pro-
visions and procedures set out in this
Section.
14. The contracting party concerned shall
notify the CONTRACTING PARTIES of
the special difficulties which it meets in
the achievement of the objective outlined
in paragraph 13 of this Article and shall
indicate the specific measure affecting
imports which it proposes to introduce in
order to remedy these difficulties. It shall
not introduce that measure before the
expiration of the time-limit laid down in
paragraph 15 or 17, as the case may be, or
if the measure affects imports of a prod-
uct which is the subject of a concession
included in the appropriate Schedule
annexed to this Agreement, unless it has
secured the concurrence of the CON-
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TRACTING PARTIES in accordance
with the provisions of paragraph 18;
Provided that, if the industry receiving
assistance has already started production,
the contracting party may, after informing
the CONTRACTING PARTIES, take
such measures as may be necessary to
prevent, during that period, imports of the
product or products concerned from
increasing substantially above a normal
level.
15. If, within thirty days of the notifica-
tion of the measure, the CONTRACTING
PARTIES do not request the contracting
party concerned to consult with them, that
contracting party shall be free to deviate
from the relevant provisions of the other
Articles of this Agreement to the extent
necessary to apply the proposed measure.
17. If, within ninety days after the date of
the notification of the proposed measure
under paragraph 14 of this Article, the
CONTRACTING PARTIES have not
concurred in such measure, the contract-
ing party concerned may introduce the
measure proposed after informing the
CONTRACTING PARTIES.”

Unless Swaziland complies with these

requirements it shall not be entitled to imple-

ment quantitive restrictions as contemplated.

3. PROVISIONS OF THE SADC AND THE TRADE
PROTOCOL

On 17 August 1992 Member States of the
South African Development Coordinating
Conference (SADCC) signed a treaty establish-
ing SADC which replaced the previous
SADCC treaty. The SADC treaty is aimed at
the progress and well-being of the peoples of
Southern Africa, conscious of the interdepen-
dence and the integration of the national
economies of the states involved. Section 2
stipulates that in order to achieve the objectives
of the treaty, SADC shall develop policies
aimed at the progressive elimination of obsta-
cles to the free movement of capital and labour,
goods and services, and of the peoples of the
region generally among Member States.

In article 6, the Member States undertake to
adopt adequate measures to promote the
achievement of the objectives of SADC and to
refrain from taking any measure likely to jeop-
ardise the substance of its principles, the
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achievement of its objectives and the imple-
mentation of the provisions of the duty.

In terms of article 22, Member States shall
conclude protocols as may be necessary in each
area of cooperation, which shall spell out the
objectives and scope of, and institutional mech-
anisms for, cooperation and integration.

Article 33 makes provision for the following
sanctions against any Member State that persis-
tently fails without good reason to fulfil its
obligations assumed under the treaty and to
implement the policies which undermine the
principles and objectives of SADC. It may be
imposed against any Member State on a case-
by-case basis in terms of this article.

The most important part of this treaty lies in
the implementation of a number of protocols
for which provision is made as indicated above.
During the course of 1999 the SADC Trade
Protocol was negotiated between the different
Member States, and this protocol is said to
come into effect on 1 September 2000.
Although the Protocol is not yet in force, it con-
tains a number of provisions and principles
which may be relevant to consultant’s case at
the political level.

Article 2 of the Protocol sets out the objec-
tives of the Protocol, namely to further liber-
alise intraregional trade in goods and services
on the basis of fair, mutually equitable and ben-
eficial trade arrangements and to establish a
free trade area in the SADC region.

Article 3 of the Protocol makes provision for
the elimination of barriers to intra-SADC trade.
Subsection 1 stipulates that the committee of
ministers shall be responsible for the phased
elimination of tariffs and non-tariff barriers
between Member States, having regard to the
fact, inter alia, that the elimination of trade bar-
riers shall be achieved within a time frame of
eight years from entry into force of the
Protocol.

Article 6 then goes on to provide that except
as provided for in the Protocol, Member States
shall in relation to intra-SADC trade, adopt
policies and implement measures to eliminate
all existing forms of non-tariff barriers and to
refrain from imposing any new non-tariff barri-
ers. It is this last prohibition, especially, that is
relevant to consultant’s case. It may be embar-
rassing to the Swazi government to be seen at
this late stage — just before the Trade Protocol
is to be implemented — to sneak in a new prohi-
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bition prior to 1 September 2000 when the
Protocol is due to enter into force.

Article 6 must also be read with article 7
which stipulates that Member States shall not
apply any new quantitative restrictions and
shall in accordance with article 3 phase out the
existing restrictions on the import of goods
originating in Member States. All of these pro-
visions run counter to the proposed Swazi
action.

Article 9 contains certain general exceptions
in terms of which the above provisions shall not
apply. Article 9 provides that nothing in article
7 of the Protocol shall be construed so as to
prevent the adoption or enforcement of any
measures by a Member State necessary to
ensure compliance with laws and regulations
which are consistent with the provisions of the
WTO, or necessary to ensure compliance with
the existing obligations under international
agreements. None of these exceptions make
provision for the introduction of a non-tariff
barrier, like an import prohibition, as contem-
plated in consultant’s case.

Article 11 of the Protocol then further stipu-
lates that Member States shall accord immedi-
ately and unconditionally to goods traded
within the community the same treatment as to
goods produced nationally in respect of all
laws, regulations and requirements affecting the
internal sale, offering for sale, purchase, trans-
portation, distribution or use.

The only other exceptions contained in the
Protocol that may be relevant to consultant’s
case, are found in article 21 of the Protocol.
This article deals with the protection of infant
industries. It provides that, notwithstanding the
provisions of article 4, which deal with the
elimination of import duties, a Member State
may apply to the Committee of Ministers
Responsible for Trade to suspend a certain part
of a party’s obligations to the Protocol in
respect of like goods, imported from other
Member States, as a temporary measure. It is
important to note that article 21 refers only to
article 4, which deals with tariffs and not article
6, which deals with non-tariff barriers. Under
article 21 therefore, a Member State may apply
to levy import duties on certain goods, but on a
proper interpretation of article 21 it may not
apply for the imposition of a non-tariff barrier
such as a trade prohibition.

It is therefore clear that the Swazi govern-

180

ment is not entitled to implement a prohibition
on the importation of feed in terms of the
SADC Trade Protocol. Even if section 21 is
interpreted to mean that the Council of
Ministers is entitled to suspend any part of the
Trade Protocol, the Swazi government should
first apply to the Council of Ministers for per-
mission to implement such a scheme.
However, because the SADC Trade Protocol
is not yet in force, the Swazi government is free
to introduce such restrictive measures before 1
September 2000, even if it runs against the
principle and spirit of the SADC Treaty, which
is already in force. On the other hand, it may
prove politically embarrassing to the Swazi
government to be seen to introduce new trade
barriers at this very late stage without any con-
sultation with the other members of SADC.

4. THE PROVISIONS OF SACU

Since 1969, a customs union agreement has
been in operation between the governments of
South Africa, Botswana, Lesotho and
Swaziland. Namibia has also been a member of
this agreement since 1990. The aim of this
agreement is to maintain the free interchange of
goods between the various countries and of
applying the same tariffs and trade regulations
to goods imported from outside the common
customs area as defined in the agreement.

Article 2 of the agreement stipulates that,
except as elsewhere provided for, a contracting
party shall not apply quantitative restrictions or
impose any duties on goods grown, produced or
manufactured in the common customs area on
importation of such goods from the area of any
other contracting party. The agreement contains
exceptions to this general prohibition in article
2 in the following articles, namely article 6,
article 11 and article 12.

Article 6 deals with exceptions aimed at the
protection of so-called infant industries. In
terms of subsection (1), the governments of
Botswana, Lesotho or Swaziland may levy
additional duties on goods imported into its
area to enable new industries in its area to meet
competition from other producers or manufac-
turers in a common customs area, provided that
such duties are levied equally on goods grown,
produced or manufactured in other parts of the
common customs area and like products
imported from outside that area. Subsection (2)
then stipulates that before any such duties may
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be imposed or amended, the government con-
cerned shall consult the other contracting par-
ties in terms of article 20 of the agreement and
such parties may then make recommendations
thereon. Subsection (3) then further provides
that such protection shall not exceed a period of
eight years without the consent of the other
contracting parties. Lastly, subsection (4)
defines a new industry as an industry which has
been established in the area of that party for not
more than eight years.

It is clear that the protection of infant indus-
tries may in terms of the agreement be achieved
by the levying of additional duties for protec-
tive purposes. Article 6, however, does not deal
with any non-tariff barriers such as permits or a
prohibition on the importation of certain goods.
A Member State may therefore not impose any
non-tariff barriers to protect such infant indus-
try in terms of article 6, but may only impose
additional duties for such purposes.

Article 11 of the agreement deals with other
import and export prohibitions and restrictions.
In terms of subsection 1, the contracting parties
recognise the right of each party to prohibit or
restrict the importation into or exportation from
its area of any goods for economic, social, cul-
tural or other reasons. Subsection (3) then fur-
ther stipulates that the provisions of subpara-
graphs (1) and (2) of article 11 shall not be con-
strued to permit the prohibition or restriction of
the importation by any contracting party into its
area of goods grown, produced or manufac-
tured in other areas of the common customs
area solely for the purpose of protecting its own
industry producing such goods.

It is therefore clear that on a proper construc-
tion of article 11 the term “economic reasons”
in subparagraph (1), may not be interpreted in
such a manner that a prohibition or a restriction

on the importation of goods from South Africa
may be imposed to protect an infant industry.
There must be other economic reasons, such as
a negative trade imbalance, or insufficient for-
eign reserves, which form the primary reasons
for the introduction of such a prohibition. That,
clearly, is not the case in this instance.

Subsection (2) of article 11 also provides that
the provisions of this agreement shall not be
deemed to suspend or supersede the provisions
of any law with any part of the common cus-
toms area which prohibits or restricts the
importation or exportation of goods. Currently,
there seems to be no such law in force in
Swaziland. On the contrary, the provisions of
GATT which apply in Swaziland, place a
restriction on the introduction of non-tariff
trade barriers. This will also be the case with
the entering into force of the SADC Trade
Protocol. Such a prohibition will then be in
clear contravention of both of those instru-
ments, unless Swaziland applies for the neces-
sary exemptions under those instruments.

Article 12 of the agreement is the only other
exception that may be relevant to this case. In
terms of article 12, whenever an arrangement
for regulating the marketing of an agricultural
commodity is in operation in any area of the
common customs area, such arrangement shall
be applied on an equitable basis to similar
commodities produced in any other area of the
common customs area and marketed in the area
where the marketing arrangement is in opera-
tion.

However, the introduction of an import pro-
hibition cannot be seen as an arrangement for
regulating the marketing of agricultural prod-
ucts and will also be discriminatory in regard to
the South African products. It is therefore clear-
ly not applicable.

ENDNOTE
* Bethlehem D “International Economic
Relations” in Dugard J International Law

A South African Perspective (Cape Town
2000) 354-355.
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Protecting the Exporter: Contractual
Measures to Reduce the Risk

of Non-Performance

Elizabeth Snyman

INTRODUCTION

The nation states of the past are being trans-
formed into a global marketplace. But despite
the attempts at levelling the international trad-
ing field, the legal terrain between individuals
doing business across traditional national bor-
ders is still uneven.! In export and import trade,
international sales transactions play an impor-
tant role and as such one is confronted with
those commercial and legal problems which
generally arise in connection with this species
of contract. However, due to its international
element the scope of potential difficulties in
this regard increases almost exponentially. The
international sales transaction is in essence a
sale of goods and presents all those commercial
and legal problems that are part of any transac-
tion for the buying and selling of goods. The
major difference between an ordinary sale of
goods transaction and the international sales
transaction is the fact that the buyer/importer
and seller/exporter are based in different coun-
tries, and most problems experienced with
international sales transactions also arise from
this.?

The presence of risk elements is an ever pre-
sent reality for contractants to any legally bind-
ing agreement. The nature of the risk varies
according to the nature, circumstances and par-
ties to each contract and international sales
transactions have their own particular problems
in this regard. By their very nature import/
export transactions are subject to a wide variety
of risks. Naturally such transactions are poten-
tially at risk from endless sources. According-
ly, it would not be possible to even list these
endless probabilities. However, this paper will
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deal with some of the most commonly encoun-
tered contractual dangers that have bearing on
this type of transaction as well as the various
means by which parties to the contract may
make provision for the regulation of such risks.

An international sales transaction for exports/
imports may be executed in various ways.
Generally, an exporter may either elect to sell
goods directly to the importer abroad or he may
create a sales organisation abroad and conduct
business though distributors, agents’ branch
officers or off-shore subsidiaries. Serious fac-
tors — legal, financial or otherwise — may dic-
tate exactly how the exporter structures his
business.’

The exporter is naturally reluctant to part
with the control of goods without receiving
payment for them unless he can retain an inter-
est in the goods as some sort of security for
payment. The importer is equally reluctant to
pay for goods before he has received them
unless he can be given some kind of legal right
over them. Furthermore, neither party wishes to
have capital tied up in goods in transit.*

Although any seller is more than likely to be
concerned about payment, this concern is
increased when the buyer is in another country
and another jurisdiction. The reason for this is
that the seller/exporter is less likely to be famil-
iar with the buyer/importer, his solvency, cred-
itworthiness and integrity. Furthermore, any
attempt by the exporter, should the importer
default, to obtain payment through the legal
process is likely to be a much more serious
matter and, of course, it would be a matter for
the application of a foreign system of law.’

To protect the exporter or seller against non-
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performance the first step to be taken is during
the negotiating process. Sensitivity to negotiat-
ing in an international context is a valuable
skill. An international sales negotiation
includes timing, procedure, substance, language
and culture.® The contract between the exporter
and the importer is of utmost importance and
extensive attention should be given to it. The
exporter will seek to ensure that the contract of
sale will protect his rights and ensure that the
contract sets up a system of payment that will
give him recourse against a bank in his/her own
country. The exporter must also ensure that
export licenses and exchange controls are in
order.”

Naturally, contracts may be infinitely varied
in their formulation and provisions, yet in prac-
tice the exporter and importer in an internation-
al sales transaction will usually adopt a stan-
dardised contract, the incidents of which are
known and understood by both parties. This
does not serve to remove all uncertainty regard-
ing the rights and duties of the parties as there
may still be some doubt as to the legal implica-
tions of certain of the contractual provisions.
Although such contract are recognised interna-
tionally insofar as their general nature is con-
cerned, there may still exist differing approach-
es within various jurisdictions regarding the
legal effect of specific provisions.® In this
regard it is important to take note of various
attempts to standardise or harmonise the inter-
national law of sale. Numerous international
conventions and other mechanisms can be used
to simplify and unify the contract and contrac-
tual terms to avoid, for example, different inter-
pretations and cultural differences.

1. INTERNATIONAL HARMONISATION AND/OR
UNIFICATION OF TRADE LAWS

The impressive growth of international trade
including importing and exporting of goods
over the past five decades and the increasing
economic interdependence of the world has
challenged the traditional regulation of interna-
tional business transactions by national laws.’
This led to increasingly complex and challeng-
ing legal problems encountered by business-
people who want to conduct their commercial
activities across national borders. It requires
new, common and appropriate solutions at an
international level. Furthermore, the immense
differences in economic development and bar-
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gaining power among the developed, develop-
ing and least developed countries highlights the
need for the creation of a worldwide legal
framework in the field of international trade
including international sales.'”

Fortunately, according to Kaczorowska, the
winds of change have blown through interna-
tional trade law. The process of unification of
international trade law has been energetically,
though not always successfully, promoted by
many organisations.!! This development and
improvement of uniform commercial law is
desirable since it leads to the facilitation of
international trade.'?

First, there are the attempts by the United
Nations (UN) bodies and other specialised
agencies: the UN Commission on International
Trade Law (Uncitral); the UN Conference on
Trade and Development (Unctad); the UN
Development Programme (UNDP); the UN
Industrial Development Organisation
(UNIDO); the General Agreement on Tariffs
and Trade (GATT); the Centre on Transna-
tional Corporations (CTC); the International
Bank for Reconstruction and Development
(IBRD); the World Intellectual Property
Organisation (WIPO);'3 and the World Trade
Organisation (WTO).

Second, there are intergovernmental organi-
sations promoting the process of unification of
international trade law. These organisations
include the Customs Cooperation Council
(CCCQ); the African Economic Community
(AEC); the Asian-African Legal Consultative
Committee (AALCC); the European Union
(EU); the Hague Conference on Private
International Law; the Intergovernmental
Organisation for International Carriage by Rail;
and the International Institute for the
Unification of Private Law (Unidroit).'*

Third, there are also non-governmental
organisations attempting to assist in the unifica-
tion of international trade law including the
International Chamber of Commerce (ICC); the
International Maritime Organisation (IMO);
and the International Law Association.'

Although activities of some of these organi-
sations do not fall strictly within the scope of
international trade law, they are all closely
related to this field. The accomplishments
achieved by these progressive attempts at unifi-
cation and harmonisation of international trade
law by different international and regional
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organisations is considerable. This is demon-
strated by the many areas of international trade
law that are already unified, e.g. sale of goods;
payments; credits and banking; electronic data
interchange; transportation, arbitration, etc. !
Uniform law is, however, not something that
can be drafted in the same way as domestic
law.

There are mainly two methods that are
employed to create uniform law, namely inter-
national conventions and model acts.!” The tra-
ditional method to attempt the unification of
international trade law, especially in interna-
tional sales law, is by international conven-
tions.'® These include the Geneva Convention
on the Unification of the Law Relating to Bills
of Exchange and Promissory Notes (1930); the
Geneva Convention on the Unification of the
Law Relating to Cheques (1931); the Conven-
tion Relating to a Uniform Law on the
International Sale of Goods (1964); the Con-
vention Relating to a Uniform Law on the
Formation of Contracts for the International
Sale of Goods (1964); and the Vienna Con-
vention for the International Sale of Goods."”
However, international conventions are mostly
concerned with limited issues. Where these
issues lead to the change of domestic legal con-
cepts, it is very likely that states will make
reservations towards the parts relating to these
items. Where the possibility of making reserva-
tions is not provided for, they may not even
begin the ratification process.’

2. UN CONVENTION ON CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS

The UN Convention on Contracts for the
International Sale of Goods was approved on
11 April 1980 in Vienna during a diplomatic
conference.?! The Convention was drafted by
Uncitral and seeks to provide a single set of
rules for international sales transactions to pro-
vide a degree of certainty in these transac-
tions.?? The Convention is often referred to as
the Vienna Sales Convention.?? This Conven-
tion has been ratified or accepted by over 50
nations ranging from developed world
economies and including economic powers
(e.g. the United States [US]) as well as devel-
oping nations.>* Once it has been ratified, it is
self executing and automatically forms part of
the laws of such countries.?> The Convention is
important in that once the contract falls within
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its sphere of application it finds application
unless the parties provide otherwise.2®

Although its predecessors — the Convention
Relating to a Uniform Law on the International
Sale of Goods (ULIS) and the Convention
Relating to a Uniform Law on the Formation of
Contracts for the International Sale of Goods or
Hague Convention (ULF) — did not achieve
much success,”’ the Vienna Convention is
“rapidly becoming one of the most successful
multilateral treaties ever in the field of agree-
ments designed to unify rules traditionally
addressed only in domestic legal systems™.2® It
is also described as a “quantum leap”,? a “tri-
umph of comparative legal work™" and “monu-
mental”.! The success is further illustrated by
the number of states that have ratified the
Convention. Even legal scholars from non-con-
tracting states value this Convention.*?

One of the most fundamental aspects of the
Convention is to determine what transaction
will be governed by it.3* Article 1(1) reads as
follows:

“This Convention applies to contracts for
the sale of goods between parties whose
places of business are in different States:
(a) when the States are Contracting
States; or
(b) when the rules of international law
lead to the application of the law of a
Contracting State.”
The Convention rules will therefore apply
where both parties doing business are from
states that are party to the Convention. The
Convention will also apply wherever the rules
of international law lead to the application of
the law of a contracting state, thus a choice of
law clause may have the effect of invoking the
provisions of the Convention. According to
Duncan, if the clause is badly drafted, it can
have the effect that the Convention is applica-
ble against the actual intent of the parties to the
contract.>*

The general obligations of the exporter are to
deliver the goods, hand over any documents
relating to them and transfer the property in the
goods, as required by the contract and this
Convention. The Convention provides rules for
use in the absence of contractual agreement as
to when, where and how the seller must per-
form his/her obligations.*>> The Convention also
provides the rules that implement the seller’s
obligations in respect of the quantity, quality
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and description required by the contract and
that are contained or packaged in the manner
required by the contract. Another duty of the
seller is to deliver goods that are free from any
right or claim of a third party, including rights
based on industrial property or other intellectu-
al property. The Convention places an obliga-
tion on the buyer to inspect the goods.>® He
must give notice of any lack of conformity with
the contract after he has discovered such
breach, or ought to have discovered it, and at
the latest two years from the date on which the
goods were actually handed over to the buyer,
unless this time limit is inconsistent with a con-
tractual period of guarantee.®’

The buyer’s obligations are less extensive
and relatively simple; namely to pay the price
for the goods and take delivery of them as
required by the contract and the Convention.
The Convention provides supplementary rules
for use in the absence of contractual agreement
on how the price is to be determined and where
and when the buyer should perform his obliga-
tions to pay the price.*®

However, despite the successes mentioned
above, the Vienna Convention is not perfect as
it does not cover all the issues that can arise out
of a sales contract.® There are several gaps in
the Convention. For example, article 4(a)
explicitly excludes contract validity issues from
the material sphere of application of the
Convention and article 4(b) expressly excludes
the transfer of ownership from the issues cov-
ered by the Convention.*” Article 4 reads as
follows:

“This Convention governs only the forma-
tion of the contract of sale and the rights
and obligations of the buyer and the seller
arising from such a contract. In particular,
except as otherwise expressly provided in
this Convention, it is not concerned with:
(a) the validity of the contract or any of
its provisions or any usage;
(b) the effect which the contract may
have on the property in the goods sold.”
This exclusion is due to the impossibility of
drafting a uniform rule on the transfer of own-
ership as there is such diversity of rules in
municipal law on this point that unification was
considered impossible. In some legal systems
property passes at the time of the conclusion of
the contract. In other systems, property passes
at some later time, for example, when the goods
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are delivered to the buyer.*! With this another
problem arises, namely the transfer of risk and
the transfer of ownership.*> This problem can
be solved in two ways. First the seller can, in
terms of article 6 of the Convention, exclude
the Convention in order to avoid the occurrence
of inequity and avoid the existence of two par-
allel sets of rules, namely the Vienna Conven-
tion on the transfer of risk and domestic rules
on the transfer of ownership.* Article 6 reads
as follows:
“The parties may exclude the application of
this Convention or, subject to article 12,
derogate from or vary the effect of any of
its provisions.”
Visser proposes the second solution to the
problem based on the fact that the problem only
exists because it was considered to be impossi-
ble to unify the rules on the transfer of proper-
ty. It is suggested that uniformity is possible by
adopting the delivery principle. If the principle
of delivery is adopted as the uniform rule for
the transfer of property, it would solve the
problem because in terms of the Vienna Con-
vention, risk passes at the time of delivery.**

It is of major importance to determine the
precise moment when the risk of loss or dam-
age to the goods passes from the seller to the
buyer. Parties may regulate the issue in their
contract either by an express provision or by
the use of a trade term, but for cases where the
contract does not contain such a provision, the
Convention sets forth a complete set of rules.*
The two special situations contemplated by the
Convention are when the contract of sale
involves carriage of the goods and when the
goods are sold while in transit. In all other
cases the risk passes to the buyer when he/she
takes over the goods or from the time when the
goods are placed at his disposal and he commits
a breach of contract if he/she fails to take deliv-
ery, whichever comes first.

In the case where the contract relates to
goods that are not identified, the goods must be
identified to the contract before it can be con-
sidered to be placed at the disposal of the buyer
and the risk of its loss can be considered to
have passed to him/her.*® Chapter IV of the
Convention deals with passing of risk. Article
66 reads as follows:

“Loss of or damage to the goods after the
risk has passed to the buyer does not dis-
charge him from his obligation to pay the
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price, unless the loss or damage is due to an
act or omission of the seller.”
This section states that the buyer is not excused
from paying the price if the goods are damaged
or lost after the risk of loss has passed to him.
The important question is when that transfer is
deemed to take place and this question is
addressed in art. 67-69. The concluding lan-
guage holds the seller responsible for any loss
or damage to the goods caused by his act or
omission even though the risk of loss has
passed to the buyer.*’
Article 67 states that:
“(1) If the contract of sale involves carriage
of the goods and the seller is not bound to
hand them over at a particular place, the
risk passes to the buyer when the goods are
handed over to the first carrier for transmis-
sion to the buyer in accordance with the
contract of sale. If the seller is bound to
hand the goods over to a carrier at a particu-
lar place, the risk does not pass to the buyer
until the goods are handed over to the carri-
er at that place. The fact that the seller is
authorised to retain documents controlling
the disposition of the goods does not affect
the passage of the risk.
(2) Nevertheless, the risk does not pass to
the buyer until the goods are clearly identi-
fied to the contract, whether by markings on
the goods, by shipping documents, by
notice given to the buyer or otherwise.”
The rules for the transfer of risk in this paper
are based on the “control” theory and do not
focus on the locus of title at the time of loss.
The common law rule of res perit domino has
been widely criticised over the years and in
practice it is often by-passed either because of
the courts’ willingness to find that title had not
passed to the buyer or because of the use of
trade terms, such as FOB (Free and Broad) or
CIF (Cost Insurance Freight), which adopt the
control test of risk of loss. There is no reason
therefore to feel concern about the abandon-
ment of the title test in the convention. It would
in any event have been an inappropriate test for
the Vienna Convention to adopt in view of the
fact that the convention contains no rules for
the transfer of title in the goods to the buyer.*
Article 68 reads as follows:
“The risk in respect of goods sold in transit
passes to the buyer from the time of the
conclusion of the contract. However, if the
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circumstances so indicate, the risk is
assumed by the buyer from the time the
goods were handed over to the carrier who
issued the documents embodying the con-
tract of carriage. Nevertheless, if at the time
of the conclusion of the contract of sale the
seller knew or ought to have known that the
goods had been lost or damaged and did not
disclose this to the buyer, the loss or dam-
age is at the risk of the seller.”
This section deals with the time for the transfer
of risk of loss where the goods are sold in tran-
sit. In draft form it provided that the risk of loss
was assumed by the buyer from the time the
goods were handed over to the carrier who
issued the documents controlling their disposi-
tion. This departure from the control test was
justified on the practical ground that it is gener-
ally not easy to determine the exact moment in
time when goods in transit suffered casualty.
Furthermore, it is more convenient for the
importer/buyer to pursue a claim for such loss
or damage against the carrier and the insurance
company than it is for the exporter/seller. The
retroactivity rule was opposed at Vienna by a
number of countries and a compromise was
reached. The version agreed upon only trans-
fers the risk from the time of the conclusion of
the contract, but under certain circumstances
the transfer of risk may be deemed retroactive
to the date of shipment. The article does not
indicate what circumstances will satisfy the dis-
placement of the ordinary rule, but it is clear
that it does not require an express agreement
and, in practice, especially in documentary
sales, a finder of fact may readily draw the
implication.*
Article 69 reads as follows:
“(1) In cases not within articles 67 and 68,
the risk passes to the buyer when he takes
over the goods or, if he does not do so in
due time, from the time when the goods are
placed at his disposal and he commits a
breach of contract by failing to take deliv-
ery.
(2) However, if the buyer is bound to take
over the goods at a place other than the
place of business of the seller, the risk pass-
es when delivery is due and the buyer is
aware of the fact that the goods are placed
at his disposal at that place.
(3) If the contract relates to goods not then
identified, the goods are considered not to
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be placed at the disposal of the buyer until

they are clearly identified in the contract.”
Article 69 deals with the time of transfer of risk
where the seller is not required to send the
goods to the buyer. Article 69(1) is directed to
those cases where the buyer is obliged to
remove the goods from the seller’s place of
business. This is not stated expressly but is to
be inferred from the language of subsection (2).
The second sentence of subsection (1) is con-
cerned with the consequences of the buyer’s
delay in taking over the goods. Art. 69(2)
addresses those situations where the goods are
in the hands of a bailee other than the seller.
The purpose of subsection (2) is to transfer the
risk of loss to the buyer as soon as the goods
have been put at his disposal even though the
buyer is not in breach in not yet having collect-
ed them from the bailee.*

Article 70 states that:

“If the seller has committed a fundamental
breach of contract, articles 67, 68 and 69 do
not impair the remedies available to the
buyer on account of the breach.”
The practical effect of article 70 appears to be
the same as if risk of loss had not passed since,
by avoiding the contract, the buyer will be
relieved from having to pay the price if he has
not yet paid it and will be able to recover it if
he has.”!

The remedies of the buyer for breach of con-
tract by the seller are determined in relation to
the obligations of the seller and the remedies of
the seller are determined in relation to the
obligations of the buyer.>? This approach
makes it easier to use and understand the
Convention. The general pattern of remedies is
the same in both cases. If all the required condi-
tions are fulfilled, the aggrieved party may
require performance of the other party’s obliga-
tions, claim damages or avoid the contract. The
buyer also has the right to reduce the price
where the goods delivered do not conform with
the contract.>?

3. CONTRACTS

The preferred remedy for an aggrieved seller, if
buyer should breach, is a cause of action for the
price, which is a seller’s functional equivalent
of an action for specific performance. A cause
of action for damages, but not the price, is dis-
tinctly secondary. In addition, the seller may
wish to reclaim the goods if they are delivered
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or he/she may obtain some protection for them
if they are rejected.>*

As previously stated, international sales are
subject to unique problems that, while possibly
also present in domestic contracts, do not mani-
fest themselves to the same extent. In order to
deal with such problems, various unique solu-
tions have been tailored. These problems must
been kept in mind when drafting an internation-
al sales agreement and will enable the practi-
tioner to better advise his/her client on export
risks, etc. A few of these problems are:>
* Physical problems. These relate to geograph-

ical separation of the contractants that may

lead to difficulties in negotiation, logistical
problems and particularly in the case of bulk
carried goods in the commodities trade which
are bought and sold in transit in order to take
advantage of movements in the markets.>®
» Commercial problems: These relate to con-
cerns as to the other parties creditworthiness
and the structured financing of the sale in
order to expose each party to the least risk in
the case of default, whatever the cause there-
of. 57
Political problems: These relate to protec-
tionism in international markets where gov-
ernments seek to encourage exports and dis-
courage imports although in many instances
this problem has been reduced by internation-
al agreement. Another aspect of political risk
relates to instability of governments in vari-
ous parts of the world and how this may
potentially increase risk factors for exporters/
importers.>®
Legal problems: Litigation in cases of breach
is complicated in international sales agree-
ments and even where one party may secure
judgment in one jurisdiction, execution of
su<53191 judgment in another may be problemat-
ic.

3.1 Incoterms

International contracts of sale often contain
standard abbreviations for the place of delivery
and/or place and time of passing of the risk, for
the transfer of ownership, for the insurance of
transported goods, etc.’” Mercantile practice
has developed a number of standard formulas
for international sales. Today, the International
Chamber of Commerce provides most of these
trade usage terms or standardised sets of trade
terms. By simple reference in a contract to the
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relevant Incoterm, the parties will be able to
incorporate a detailed set of provisions regulat-
ing the precise conditions on which goods are
to be delivered. The provisions are tried and
tested and respond to the practical needs of
businesspeople internationally.®! These terms
includes the familiar: EXW; FRC; FOR; FOT;
FAS; FOB; CFA; CIF; CIP; EKS; EKO; ORF;
and DDP.%

This paper does not warrant a full discussion
of all these terms. A consideration of the most
regularly used terms is sufficient in order to
demonstrate how the incorporation of the
Incoterms will affect a contract and the contrac-
tants’ rights and duties, namely FOB and CIF.%*

Broadly, it may be stated that ex works and
ex ship represent opposite ends of the spectrum.
Under the ex works term the seller/exporter
makes the goods available for the buyer/
importer at the exporter’s own premises. Under
such a term the exporter’s duties are at a mini-
mum. Under an ex ship term the exporter only
fulfills his/her obligations once the goods have
reached the port of destination, have been
unloaded and released by the importer. The
exporter must make the arrangement and pay-
ment for carriage, insurance as well as loading
and unloading of goods. It may be seen here
that the exporter’s obligations are extensive.®*

Under the FOB contract the exporter must
supply goods conforming to the contract and
bears the responsibility for ensuring that they
are shipped at the port designated by the con-
tract. Although under FOB contracts the
importer usually arranges carriage, the exporter
must oversee the loading of the goods on the
ship and is bound to pay such loading costs.%®
All charges up to and including delivery of the
goods over the ship’s rail must therefore be
borne by the exporter, whereas the importer
must pay all subsequent charges including stor-
age, freight, marine insurance, unloading costs,
import duties, etc.®® Under an FOB contract,
risk of loss will pass to the importer once the
goods have passed the ships’ rail upon
loading.%” Although this excludes the situation
where unascertained goods are sold under the
Vienna Convention where it is provided that
risk shall not pass until the goods are clearly
identified to the contract, whether by markings
on the goods, by shipping documents, by notice
given to the importer or otherwise. Under the
FOB contract the general point of departure is
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that property in goods passes when they cross

the ship’s rail, which is also the point of deliv-

ery.68

Under the CIF contract the exporter is bound
to supply the goods, arrange for their carriage
as well as insurance during carriage to the des-
ignated port, the costs of which are usually
included in the contract price.*” Such a term is
only appropriate in cases of waterborne car-
riage.

Although the exporter must arrange and pay
insurance during carriage to port of destination,
the risk, as the case in the FOB contract, passes
at the time the goods pass the ship’s rail at the
port of shipment. The exporter is obligated to
notify the importer that the goods have been
delivered on board.”

Under CIF contracts documents play a cen-
tral role and give the contract its special charac-
teristics. The exporter performs by tendering
the bill of lading, insurance policy and invoice
along with any other documents required by the
contract. These documents represent the goods
and protect the importer against most risks of
loss during transit. The importance of the docu-
ments is represented by the rule that provides
that the exporter may tender the documents
even after the goods represented by them have
been damaged or lost, and also that where the
documents conform to the contract, the import-
er is obligated to accept them even where the
goods themselves do not comply with the con-
tract.”!

The following factors distinguishes the FOB
and CIF contracts from each other:

* In terms of an FOB contract the exporter
bears the risk of fluctuating freight rates and
insurance premiums. A CIF contract is
always an export contract whereas it is not
necessarily the case with an FOB contract.

» Under the CIF the exporter is able to fulfill
his obligations by tendering goods already
afloat. It is possible for the exporter to buy
goods afloat in order to fulfill his obligations.
A CIF contract cannot be frustrated by an
export as is potentially the case in an FOB
contract in terms of which the exporter must
ship the goods in accordance with the con-
tract.

» Under the FOB contract the designated port
is the port of shipment whereas under the CIF
the designated port is the port of destina-
tion.”
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3.2 Finance of export/import transactions

In the usual international commercial transac-
tion, financing plays a key role.”® By careful
structuring of the export/import agreement it is
possible to control some of the risk elements
inherent in transactions of this nature. Although
the export/import transaction can generally be
termed as a sale, it is in fact more complex.
Owing to the geographical separation of the
parties to the agreement, different legal systems
and logistical obstacles are but some of the
problems experienced. Breaking up one single
contract of sale into its many constituent parts
and dealing with these separately is an impor-
tant means of risk limitation. In doing so the
agreement is more carefully structured and reg-
ulated and a single difficulty or problem need
not necessary lead to a breakdown of the con-
tractual relationship.

By securing third party guarantees, the par-
ties may also gain greater security. This can be
of particular importance in cases where the par-
ties are unfamiliar with each other and uncer-
tain as to their respective creditworthiness.

The means of effecting payments in export/
import transactions and their relative advan-
tages and disadvantages for the exporter/ im-
porter differ.

The buyer can make payment in cash in
advance. This is known as cash with order. It is
the ideal situation for the exporter. He/she
receives payment once the contract is conclud-
ed and is covered in the event of any future dif-
ficulty. He/she does not have liquidity prob-
lems and no collected debts on his/her books.
However, the fact that the payment has already
been made, places the buyer in a less ideal situ-
ation. He/she pays the exporter for goods that
are not necessarily even in existence at time of
payment. Furthermore he/she places himself/
herself at considerable risk in the case of seri-
ous breach by the exporter. If the deal should
fall through he/she may be severely hampered
in his/her efforts to recover his/her payment
from a seller in a foreign jurisdiction.

Another possibility is the sale on open
account. Where goods are on an open account,
the exporter must first perform by sending the
goods to the importer who in turn makes pay-
ment within the agreed upon period of credit.
The importer is in the ideal situation and the
exporter bears the risk of non-payment as well
as the burden of financing.
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3.2.1 International letter of credit

Over the past three decades, the letter of credit
has become an indispensable, inexpensive and
effective tool for financing international com-
mercial transactions while reducing the risks
related to such transactions.”* However, along
with its increased use, fraud increased as well
and the litigation over fraud and the exporter
must take this into consideration.”

Exporters found it unsatisfactory to place
goods on a carrier and then have to wait for the
importer to inspect the goods and decide how
much or whether to pay at all and when.”®
Exporters wished some guarantee of prompt
payment upon completing their part of the bar-
gain. The letter of credit arrangement has pro-
vided that exporters would be paid upon pre-
sentation of a set of documents (bill of lading,
commercial invoices and other documents) that
conform to requirements of the issuing or cor-
respondent bank.”” Certain risks can be shifted
from the exporter to the importer.”® The South
African High Court of Appeal stated in
Loomcraft Fabrics CC v Nedbank Ltd" that the
autonomous nature of the obligations owed by
the bank, whether the issuing of confirming
bank, to the beneficiary under a credit has been
stressed by the courts both in South Africa and
overseas. An interdict restraining a bank from
paying in terms of a credit will accordingly not
be granted at the insistence of the buyer, save in
the most exceptional cases.®’ The Court
referred to the approach of courts with regards
to such interdicts in the judgement of Kerr J in
RD Harbottle (Mercantile) Ltd v National
Westminster Bank Ltd®" that:

“It is only in exceptional cases that the
courts will interfere with the machinery of
irrevocable obligations assumed by banks.
They are the life-blood of international
commerce. Such obligations are regarded as
collateral to the underlying rights and oblig-
ations between the merchants at either end
of the banking chain. Except possibly in
clear cases of fraud of which banks have
notice, the courts will leave the merchants
to settle their disputes under the contracts
by litigation or arbitration as available to
them or stipulated in the contracts. The
courts are not concerned with their difficul-
ties to enforce such claims; these are risks
which the merchants take. In this case the
plaintiffs took the risk of the unconditional
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wording of the guarantees. The machinery
and commitments of banks are on a differ-
ent level. They must be allowed to be hon-
oured, free from interference by the courts.
Otherwise, trust in international commerce
could be irreparably damaged.”
Lord Denning warned in Power Curber
International Ltd v National Bank of Kuwait
SAK*? that:
“no foreign seller would supply goods to
that country on letters of credit because he
could no longer be confident of being paid.
No trader would accept a letter of credit
issued by a bank of that country if it might
be ordered by its courts not to pay.”
The contract for the sale of goods between the
exporter and the importer is conceptually and
actually independent from the letter of the cred-
it contract. In the typical letter of credit transac-
tion, the importer instructs a bank (issuing
bank) in his/her own country to open a docu-
mentary credit for the exporter. The issuing
bank then instructs a bank in the exporter’s
country (the correspondent or confirming bank)
to accept, negotiate, or pay an amount specified
on the importer’s draft to the exporter, provided
that the exporter presents certain shipping and
sales documents to the correspondent bank. The
correspondent bank then specifies to the
importer which documents the exporter must
present before the correspondent bank will
accept and pay the importer’s draft. After per-
formance by the exporter under the contract
with the importer, and after the exporter then
presents conforming documents to the corre-
spondent bank, the correspondent bank pays the
importer. At that point, the actual goods may
not be in the hands of the importer. The corre-
spondent bank’s obligation to pay the exporter
upon presentation of conforming documents is
not conditional on the importer’s prior receipt
of the goods or on the actual quality or quantity
of the goods in transit. In essence, the letter of
credit arrangement is a documentary sale, not a
sale of goods.®* Along with the independence
principle, the strict compliance principle also
applies to the letter of credit.

Since the letter of credit is a contract to
exchange documents for cash, the documents
matter more than what they represents (the
independence principle) and the banks will not
pay on documents that are not exactly in con-
formity with the letter of credit requirements
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(the strict compliance principle).®* In a letter of

credit transaction there are at least five separate

contracts involved, namely:

* the underlying sales contract between the
exporter and the importer

* a contract between the importer and the issu-
ing bank

* a contract between the issuing bank and the
confirming or correspondent bank

* a contact between the confirming or corre-
spondent bank and the exporter

* a contract between the issuing bank and the
expor’ter.85

It should be noted that letters of credit are not

the only form of documentary credit. Other

types of documentary credits include revocable

and irrevocable credits; confirmed and uncon-

firmed credits; revolving credits; back-to-back

credits; and “red clause” credits.?¢
The 1992 Uncitral’s Working Group on

International Contract Practices proposed a

convention on guarantee letters. The Conven-

tion on Independent Guarantees and the Stand-

By Letters of Credit have been approved by the

UN General Assembly.’’

3.3 Bills of lading

The rules governing bills of lading include the
Hague Rules,®® the Hague-Visby Rules,®* the
Hamburg Rules” and to a lesser extent the
Brussels Protocol.”!

There are various types of bills of lading
dependent upon their functions. These are
those:

+ issued with printed clauses for conventional
or through traffic on liner terms
* issued for goods accepted under “Combined

Transport” conditions
* “short form” or “blank back” documents
* bills of lading issued under a charter-party
« bills of lading issued by a freight forwarder.*?
Developments in transport and globalisation led
to the development of the combined transport
document in place of the so-called marine bill
of lading. The combined transport document is
meant to be what has been described as a “start-
to-finish” document and to make it unnecessary
to issue separate documents for every stage in
the carriage of goods involving more than one
stage, known as combined transport. This form
of transport plays a major role in the interna-
tional transport of goods and is effected largely
by the use of containers.”> The obvious advan-
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tage of containers in combined transport is that
if the goods are to be carried by a combination
of land and transport, it will travel in the same
container from start to finish with the obvious
saving in labour and costs. By issuing a com-
bined transport document the carrier accepts
full responsibility for the combined transport.
The advantage of this method of transport to
the exporter is that it will ordinarily permit
him/her to send his/her goods to the nearest
container loading depot. These depots are situ-
ated in most major industrial centres.”* As a
further result of this development in the trans-
port of goods, bills of lading can be divided
into two kinds, namely the traditional ship bill
of lading and the combined transport kind.* It
should be noted that in the case of combined
transport the relevant Incoterm to be used is
FCA rather than FOB.

4. INSURANCE
No discussion of risk regulation may be consid-
ered complete without consideration of the
applicable principles and rules of the law of
insurance. An important means of controlling
exposure to risks associated with the loss of
goods to which the contract of sale relates is to
take out a short-term insurance policy, which
covers such eventuality during the period of
transshipment. In South Africa the majority of
marine insurance contracts are based on the
Lloyd’s policy, the basic form of which has
existed for over three hundred years. Pecuniary
or propriety interest that may be exposed to
dangers that are insured against may constitute
the basis of a contract of marine insurance, the
most important of these are the ship, the goods,
freight, profits and loans on bottomry or
respondentia.’® From the exporter/importer
point of view insurance of the goods is proba-
bly the most significant of these. The term
goods or the phrase are used in the standard
form and the Lloyd’s “goods and merchandise”
refers to objects that are placed aboard the ves-
sel for merchandise purposes. Where such
objects fall within the ambit of this definition/
description, they will be covered and it is not
necessary to specify them where there is a
usage to the contrary.97

The scope of a marine insurance policy is
determined either with reference to a period of
time, voyage or a combination of these. Where
the policy covers the insured interest for a defi-
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nite period of time, it is a time policy; where
the policy covers a particular voyage or voy-
ages defined by “reference to local termini but
not to time” it is termed a voyage policy. For
such a policy it is essential that the policy spec-
ify the voyage insured.’® Such voyage policies
have certain terms that are implied by operation
of law and can only be excluded or varied by
express provision in the contract of insurance.
These terms resemble certain of the duties of
the carrier under a bill of lading and thereby
complement one another. Firstly, there is an
implied warranty of seaworthiness which
entails that at each stage of the ensured voyage
the ship is required to be in fit condition to
encounter the ordinary hazards of that stage of
the voyage. Secondly, there is an implied term
that there will not be an abandonment or
change of voyage and similarly there is a war-
ranty against unreasonable delay.'®

It is possible to insure against a comprehen-
sive range of risks factors related to the export/
import transaction. Generally such insurance is
usually aimed at providing coverage for loss or
damage to the res vendita. Naturally, the bene-
ficiary under an insurance contract of this
nature will be determined with reference to the
passing of risk under the contract of sale. For
this reason there is necessarily a nexus between
the commercial terms used to determine this
matter (FOB, CIF, FAS, CF, etc.). The transfer
of insurance documents will obviously form
part of those included in the documentary sale.

Insurance understandably increases the costs
involved in the export/import transaction, but
due to heightened risk elements in such agree-
ment, it may be said to be essential.

It should also be noted that the South African
Department of Trade and Industry in its effort
to attract foreign investors and to promote
international trade and increase exports,
launched an export reinsurance incentive that
enables exporters to reinsure their exports.

99

CONCLUSION

From the abovementioned, one fact that
becomes abundantly clear is that the best pro-
tection that parties to an export/import agree-
ment have against the uncertainties and other
problems of this species of contract is to be
found in the form of clear contractual provi-
sions for such eventuality. Where all parties to
the agreement are clear and certain as to their
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rights and obligations under an export/import
transaction, it is less likely that disputes may
arise in this regard.

Consequently, great care should be taken in
drafting such contracts and it should be ascer-
tained in detail from both parties what their
expectations under the contract are. Leaving
matters as implied or entirely unclear is certain
to cause no end of trouble in cases where dis-
putes arise.

It is in this regard that the advantage of the
international documentary sale lies. This form
of contract structures the transaction in such a
manner that it is broken down into a number of
stages each dealing with separate elements of
risk and in so doing, introduces a number of
checks into the contract in the form of hurdles
the parties must cross to ensure proper perfor-
mance. The fact that risk is broken down into
separate elements and that each risk aspect is
then dealt with independently, plays an impor-
tant function in creating more certainty in the
agreement. Making the agreement out in the
form of one of the international commercial
terms is also significant since, by doing so, the
parties will usually automatically understand
the extent of their rights and obligations under
such an agreement based upon the term used.
This may furthermore be of great assistance to

the person drafting the agreement insofar as it
provides an immediate structure to the contract
in terms of which he/she can proceed in his/her
task.

Insurance is a very important issue in such
transactions: since goods are transported over
such long distances, they are as a general rule
more exposed to risk than would be the case in
a local transaction relating to the sale of goods.
Accordingly, the elements of the insurance con-
tract generally forms a significant part of the
international documentary sale.

In the final analysis, short, unclear contracts
in which questions on the various rights and
duties of the parties are left open to unclear and
different interpretations must be avoided. The
protection of the parties lies in certainty and
clarity. The contract should also address mat-
ters such as choice of law and jurisdiction to
avoid problems that may arise where it
becomes necessary to subject contracts to the
rules of international private law to provide
answers to such questions.

Risk and risk elements by their very nature
can never be comprehensively dealt with in any
contract, owing to their almost limitless nature.
By careful and considered drafting of contracts
such uncertainties may, however, be greatly
reduced.
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Trading in Terms of the SADC

Trade Protocol

Engela Schlemmer

INTRODUCTION

The Southern African Development Com-
munity (SADC) as we know it, was formed on
17 August 1992. Two years later, South Africa
became a member. The main aim of the estab-
lishment of SADC, was to ensure that a com-
munity was formed within which the Member
States could work closely together, providing a
vehicle for the development and integration of
the region.! The provision of a framework for
the development of a regional market in order
to promote regional trade and new investments
is one of the pillars for cooperation in the eco-
nomic sphere.

Article 22 of the Treaty establishing SADC
provides that Member States may conclude
Protocols as may be necessary in each area of
cooperation. These Protocols should spell out
the objectives and scope of, as well as the insti-
tutional mechanisms for, cooperation and inte-
gration. On ratifying these Protocols, it is
assumed that Member States will introduce
measures into their legal systems to give effect
to the aims and objectives of each Protocol.
This is a prerequisite for cooperation in the
region, since these protocols would otherwise
have no legal force or effect.?

For the purposes of this seminar, the Protocol
on Trade is of particular significance.

1. PROTOCOL ON TRADE

The objectives of this Protocol are:

+ to further liberalise intra-regional trade in
goods and services on the basis of fair, mutu-
ally equitable and beneficial trade arrange-
ments, complemented by protocols in other
areas
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* to ensure efficient production within SADC
reflecting the current and dynamic compara-
tive advantages of its members

* to contribute towards the improvement of the
climate for cross-border and foreign invest-
ment

* to enhance economic development diversifi-
cation and industrialisation of the region

* to establish a free trade area (FTA) in the
SADC region.

The establishment of an FTA entails, inter alia,

a process and modalities for the phased elimi-

nation of tariffs and non-tariff barriers. Due

regard will have to be given to existing prefer-
ential trade arrangements between Member

States and the elimination of barriers to trade.

This should be achieved within a time frame of

eight years from the entry into force of the

Protocol, subject to certain exceptions.

The process and method of eliminating barri-
ers to intra-SADC trade, and the criteria of list-
ing products for special considerations will be
negotiated within the context of the Trade
Negotiating Forum. Together with this process,
there will be a phased reduction and eventual
elimination of import and export duties in
goods originating in Member States. No new
quantitive restrictions may be applied and any
existing restrictions on the import of goods
originating in Member States must be phased
out, except where it is otherwise provided for.

A Member State may, however, adopt and
enforce measures necessary to protect public
morals, to secure compliance with laws and
regulations that are consistent with the provi-
sions of the World Trade Organisation, and
protect intellectual property rights and mea-
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sures which will ensure compliance with exist-
ing obligations under international agreements.
Some other aspects that might affect exports
more directly, even though only on an adminis-
trative basis, is that Member States are obliged
in terms of the Protocol to facilitate the simpli-
fication and harmonisation of trade documenta-
tion and procedures. In this regard mention is
made of using electronic data storage measures
and other instances of electronic and computer
aids.

Keeping this in mind, as well as the idea of a
harmonised, closer knit Community, the doors
have been opened for negotiations on the devel-
opment of a harmonised system of rules, espe-
cially with reference to aspects influencing
trade and the debate and discussion around
electronic commerce.

But what is the importance of all this for an
exporter of goods or services?

All the issues mentioned fall within the
sphere of the legislature and government insti-
tutions and do not really influence an exporter
in his capacity as such (that is, apart from the
lower tariffs which will have to be paid).
However, it is precisely the opening up of the
regional market by adopting the Protocol,
which introduces the potential risk for an
exporter.

By adopting this Protocol, the South African
government has shown its willingness to take
part in the economy of the region. An FTA
creates the possibility for smaller industries that
might not have considered embarking on inter-
national trade previously, to enter this arena.
Although this creates new opportunities, it
obviously entails a number of risks.

The Annexes to the Protocol make provision
for regulations to be passed to ensure the proper
functioning of the different aspects dealt with
in the Protocol. A lawyer dealing with clients
who are trading internationally thus has an
increasingly difficult task to keep abreast of all
the regulations and rules that might influence
his client’s position and which will be passed
on a regular basis. An exporter therefore has to
ensure that the lawyer he employs has the nec-
essary expertise and experience in international
trade in order to limit his risks.

The following will give an overview of some
of the factors that should be taken into account
when dealing with international trading part-
ners, especially in the SADC region.

2. RISKS IN TRADING INTERNATIONALLY -
GENERAL
The business lawyer dealing with international
trade issues must cope, not only with his
client’s interests, but also with the variety of
different national laws applicable to an export
or import transaction and its contracts. This can
create considerable difficulty since no har-
monised system of law exists, not even among
SADC and its Member States. However, pay-
ment and financing techniques used in the
export/import business are similar throughout
the world and these similarities are reflected in
similar contractual provisions and documents.?
Apart from the different legal systems
involved, and regional rules and regulations, a
proper screening of at least payment and
financing techniques will enable less risky
international negotiations. The lack of unifor-
mity in the legal systems of international trad-
ing states results in an increasing number of
factors which should be borne in mind by the
exporter and importer when dealing across bor-
ders. This is particularly true for dealing across
Southern African borders.
“In a perfectly functioning regional market,
international trade flows would be deter-
mined exclusively by the economic perfor-
mance and international competitiveness of
each country which also determines its
international financial status, i.e. its balance
of payment, its international solvency and
creditworthiness, and the strength and
exchange rate of its currency.”
Reality clearly shows that this is not the case.
Many factors influence international trade and
are very often not linked to market forces.
According to Horn,” the two most important
factors that distort international trade flows, are:
“(1) the weak international financial status
of many countries (based on a variety of
economic and political factors), and the
scarcity of hard currency reserves lead to
tough currency exchange controls which
constitute barriers to trade and investment;
(2) within and among industrialised coun-
tries with market oriented economies and
convertible currencies, large and increasing-
ly mobile international financial flows dis-
turb the balance of payment of countries
and bring about misaligned and volatile cur-
rency exchange rates.”
These factors can clearly be seen in the SADC
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region. The SADC Protocol on Trade and the
SADC treaty in itself, seek to address these
issues, but can do so only to a limited extent.
These economic problems are clearly counter-
productive to a sustainable and balanced trade
environment in the region. There is no clear
solution to these problems. For the time being,
the only way to deal with the risks inherent to
these factors, is to structure agreements in such
a fashion that these risks are addressed in a
manner beneficial to the South African exporter.

3. THE USE OF FOREIGN CURRENCY

3.1 Exchange control

International trade obviously necessitates the
use of foreign currency by at least one of the
contracting parties. If, for example, a contract
between a South African exporter and a
Zimbabwean importer, provides that the pay-
ment of goods should be made in South African
rand or even in US dollars, a number of prob-
lems arise. Firstly, foreign exchange controls,
and secondly questions as to the exact rights
and duties of the parties with respect to their
foreign currency debt.

A number of harsh exchange control regula-
tions have been passed by the Zimbabwean gov-
ernment. This is due to the scarcity of hard for-
eign currency in that country and has led to
severe restrictions on the use of foreign curren-
cy by its citizens. The extra-territorial effect and
recognition of such measures need to be taken
into account, as well as the effect of other leg-
islative and administrative measures (of SADC
Member States within their territories).

3.2 Money of account and money of payment
When dealing with a contract in terms of which
payment should be performed in a foreign cur-
rency, a distinction has to be made between the
money of account and the money of payment.
The money of account refers to the currency in
which a debt is expressed, or as Horn® puts it
“the value of the purchase price to be received
by the exporter”. The money of payment is the
currency in which the debt has to be discharg-
ed.” If the exchange rate of the money of
account deteriorates between the time of the
conclusion of the contract and the payment
date, the exporter will receive a lesser price. If
the currency of payment is different to the offi-
cial currency of the place of payment, exchange
control regulations may have a huge impact on
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the transaction. This will all depend on whether
it is permissible to effect payment in a foreign
currency. If the debtor does not, the question
arises whether the creditor would be successful
in trying to claim specific performance in the
local courts if the courts only express judgment
in the currency of the forum.® Dicey and
Morris® comment on this aspect as follows:
“Irrespective of the currency in which a
debt is expressed or damages are calculated
(money of account), regard shall be had to
the law of the country in which the debt or
liability is payable in order to determine the
currency in which it may, or must, be dis-
charged (money of payment), but (semble)
the rate of exchange at which the money of
account must be converted into the money
of payment is determined by the law applic-
able to the contract or other law governing
the liability.”
The conversion of the foreign currency debt
into the currency of the forum is also problem-
atic. According to South African law,'” when
such conversion is to take place, the conversion
should be carried out at the time of the execu-
tion of the court order (conversion date rule)."!
The volatility of currency markets makes it
imperative to eliminate exchange rate risks by
means of, for example, hedging transactions,
since it is not always possible to have the
money of account and money of payment deter-
mined in the exporter’s own domestic currency.
The essence of a hedging transaction lies “in
der Verbindung eines auf tatsidchliche Lief-
erung von Ware gerichteten Hauptgeschéfts
(Kauf oder Verkauf) mit einem daneben
laufenden Termingeschéft, das nur dazu
dienen soll, die im Hauptgeschift liegenden,
durch unvorhersehbare Kursschwankungen
bedingte Gefahren in geeigneter Weise
auszuschalten.”!?

4. RISKS INVOLVED IN FINANCING
INTERNATIONAL TRANSACTIONS

The moment aspects of financing come to the
fore, the risks inherent to the borrower need to
be assessed. On the national front, it is a fairly
easy task since a number of methods exist that
can be employed to determine the borrower’s
risk. However, these methods cannot be used
with the same kind of success in the interna-
tional arena. The same type of data used to
determine borrower risk in national transactions
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may not be that easily (if at all) accessible in
international transactions.

Apart from assessing the international bor-
rower personally, environmental and political
factors need to be taken into account. A bor-
rower from an unstable democracy in Africa
will inevitably have to be looked at with more
circumspection than a borrower from, for
example, the United Kingdom or Germany.
This is because the government in the unstable
democracy may institute import and export
control measures or exchange control.'* Na-
tionalisation of certain assets or industries'* in
the country may be a possibility and, in the
event of a change in government, this may lead
to sanctions or moratoria inhibiting trade.
Labour unrest and, perhaps, revolutionary situ-
ations can also disrupt the importer’s produc-
tion, making it impossible to earn the money
needed to comply with obligations in terms of a
transnational agreement.

Apart from these considerations, if finance or
credit is granted, by whatever means, devices
should be put in place which would enhance the
likelihood that payment would indeed take
place.'® It is not guaranteed that the methods or
devices used for national transactions would
also be successful in international transactions.
The exporter may have to look at different pos-
sibilities. For example, reservation of owner-
ship is often not practical in an international
transaction. If, for instance, the goods in ques-
tion are complicated, specialised machines, the
seller may not find an alternative buyer and it
may not be feasible for the seller to complete
the plant and bring it into operation not even
speaking of transporting the machinery back to
the country from where it was exported.
Furthermore, there may be obstacles to seizure
in case of default so that it may not be practical
for a foreign buyer to exercise rights that in the-
ory have been preserved.'¢

The availability of legal remedies in the event
of a default is another important factor to con-
sider. If doubt exists as to whether such reme-
dies will be available in a specific legal system,
this should be addressed in the contract.

In dealing with some of the risks mentioned,
lawyers play only a subordinate role — a num-
ber of these risks deals with pure business deci-
sions. However, lawyers should play a role to
counter risks associated with exchange control
problems, the availability of legal remedies and

making sure that the devices to ensure payment
will be effective. It is obvious that a single
lawyer would not be in a position to know all
the national laws applicable to a transnational
transaction.

When we look at credit risk analysis, it is
clearly shown that various approaches to the
identification and measuring of credit risk have
been developed nationally. When these tech-
niques or approaches are transferred to the
transnational arena, difficulty is encountered.
The availability of financial information about
a borrower is of utmost importance. However,
different accounting techniques exist which
leads to different results when assessing a bor-
rower’s creditworthiness. For example, work-
ing capital in one country is not the same as in
another country. Attempts to standardise
accounting practices are being undertaken by a
Commission of the European Community and
others. A similar process need to be done in the
Southern African region.

It can be very expensive to employ a risk
analyst to assess the creditworthiness of a for-
eign party and, apart from this, the inherent
uncertainty may also deter many businesses
from exporting their products or alternatively,
to seek security through other means.

CONCLUSION

The adoption of the Protocol on Trade by the
South African government creates the opportu-
nity for South African undertakings to partici-
pate in a fast-growing regional market. This
paper pointed out that when dealing interna-
tionally or regionally, exporters face real finan-
cial risks, apart from the normal business risks
one is exposed to in any economy. Only a few
of these risks were mentioned and some sug-
gestions were made as to how they could be
addressed.

Developments in this region give South
African exporters opportunities which they
might not have had previously, but it also
places a burden on exporters to ensure they
acquire the necessary expertise to assist them in
negotiating contracts and assessing possible
risks. This in turn places a burden on South
African lawyers to ensure they keep abreast of
new developments in the regional, as well as
making contacts with their regional counter-
parts, thereby providing their clients with the
best possible advice.
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ENDNOTES

1) Member States shall cooperate in all areas
necessary to foster regional development
and integration on the basis of balance,
equity and mutual benefit.

Member States shall, through appropriate
institutions of SADC, coordinate, ratio-
nalise and harmonise their overall macro-
economic and sectoral policies and strate-
gies, programmes and projects in the areas
of cooperation.

2) See in general Schlemmer “Die ontwikkel-
ing van ’n streeksgebaseerde ekonomiese
reg in Suider-Afrika — ’n vergelyking met
die Europese Unie” 2000 TSAR 249 266 {f.

3) Horn “Uniformity and Diversity in the Law
of International Commercial Contracts” in
Horn and Schmitthoff (eds)(1982) The
Transnational Law of International
Commercial Transactions 3 ff; Horn
“Payment and Financing in International
Trade” in Horn (ed) The Law of Interna-
tional Trade Finance (1989) 6 ff.

4) Horn (1989) 8.

5) (1989) 8 ff.

6) (1989)09.

7) Bonython v Commonwealth of Australia
1951 AC 201 206 221; Edwards “Conflict
of Laws” vol 2 (reissue) in Joubert (ed)
LAWSA par 470.
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8) See Horn (1989) 10 and the sources he
refers to.
9) The Conflict of Laws 12 ed (1993) 1579.

10) Edwards par 478. The judgment debtor
may, according to South African law, elect
to satisfy the judgment debt in the foreign
currency.

11) contra the exchange rate of the contractual
payment date (breach date rule) which is
used in some other jurisdictions.

12) RGZ 107,24; 146,192 cited by Kiimpel
1987 WM 1321 1326. For a fuller and more
critical discussion see Hellwig and De
Lousanoff “Die Verbindlichkeit sogenan-
nter Hedge-Geschifte” in Festschrift
Stiefel (1987) 309 322f.

13) This type of risk can better be shifted to
banks or export insurers that are better able
to evaluate and spread those risks than an
exporter.

14) This may be under circumstances in which
the new governmental successor is unwill-
ing or unable to keep up with the original
agreement.

15) E.g. security in the form of assets to be
pledged, registration of mortgage bonds,
reservation of ownership, etc.

16) See in general Vagts 32 f.




