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PREFACE

2010 under the auspices of the Multinational Development Policy Dialogue
of the Konrad-Adenauer-Stiftung (KAS) based in Brussels, Belgium. The
group comprises of academics, researchers and legal practitioners drawn from

The African Group of Experts on International Criminal Justice was formed in

various parts of the Sub Saharan Africa with keen interest and expertise in the field
of International Criminal Law, whose primary focus is to produce a regular edited
publication to serve as an Annual Compendium of International Criminal Justice
on the African Continent.

The inaugural meeting of the group was held in September 2011 in Brussels,
Belgium which resulted into the first publication in 2012 under the title Power and
Prosecution: Challenges and Opportunities for International Criminal Justice in
Sub-Saharan Africa — Kai Ambos, Ottilia A. Maunganidze (eds).

Two years later the group’s activities were transferred to the Rule of Law Pro-
gramme for Sub Saharan Africa based in Nairobi, Kenya. In 2014 the group met in
Arusha, Tanzania which resulted into the second publication entitled /nternational
Criminal Justice in Africa: Challenges and Opportunities under the stewardship
of a new editor Beitel van der Merwe from the University of the Western Cape in
South Africa.

One year later, the workshop took place in Kigali, Rwanda and resulted into
the third publication under the title International Criminal Justice in Africa: Issues,
Challenges and Prospects. Not only did the number of contributors for this edition
increase, but also the quality of the publication was enhanced with the engagement
of Prof Gerhard Kemp from the Stellenbosch University in South Africa, a spe-
cialist and renowned scholar on matters international criminal law as an external
reviewer.
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This publication is the fourth edition following the meeting that was held in
September 2016 in Arusha, Tanzania. We are proud to offer all our distinguished
readers this interesting piece of literature that addresses diverse issues of interna-
tional criminal law as perceived and narrated by Africans as our modest contribu-
tion to the understanding and embracing of international criminal law norms and
standards on the continent.

This publication like the previous ones is authored by Africans for a global
readership and aims to provide contemporaneous, diverse and critical perspectives
from within Africa regarding important developments and issues relating to the
prosecution of international and transnational crimes on the continent. The pub-
lication aims to reflect the character of the modern, complementarity-centred in-
ternational criminal justice system in that its focus falls not only on supranational
(continental and regional) developments, but also on developments at state level
within Sub Saharan Africa. Furthermore, the publication aims to reflect both legal
and extra-legal developments in order to provide a holistic understanding of the
project of international criminal justice as it affects Africa and Africans as well as
the challenges facing this project.

I thank all authors for their contributions which make this book worth read-
ing. Special thanks to Beitel van der Merwe and Gerhard Kemp for supporting the
authors and editing this publication. I also wish to thank Prof. Hartmut Hamann
for assisting with the French editing. Last but not least I thank Peter Wendoh, the
Project Advisor of KAS Rule of Law Program Sub Sahara Africa for coordinating
the work of this group and for his tireless efforts to ensuring that the work of this
group is showcased and sustained.

Dr Arne Wulff
Director of the Rule of Law Program
Sub Sahara Africa



INTRODUCTION

H]J vaAN DER MERWE

his book contains a collection of papers by members of the Konrad Adenauer

Stiftung’s African Group of Experts on International Criminal Justice. This

is the group’s fourth annual publication on international criminal justice in
Africa. The aim of the book is to offer an African perspective on issues, challenges
and prospects concerning international criminal justice in Africa. The book’s
subject matter covers situations and cases from across the continent as well as
larger debates and contemporary issues affecting and shaping the application of
international criminal law in Africa.

It is likely that 2016 will be remembered as one of the most tumultuous years
in modern history. This is also true as far as international criminal justice is con-
cerned. The increasingly critical scrutiny of the International Criminal Court (ICC)
has continued to dominate the headlines and casts a long shadow over the prospect
of justice for victims in Africa. Late in 2016, the headlines were dominated by the
news that three states were to withdraw from the ICC. This represented arguably
the greatest moment of crisis since the Court’s establishment in 2002. However, the
lack of further withdrawals and the universal failure of African states to ratify the
Malabo Protocol shows that African states remain, if not actively in support of the
Court, at least in its favour as a matter of principle.

But does the spectre of the state withdrawals — now no longer a hypothetical
possibility — signal something more worrying for the ICC in the long term? The ICC
was always going to be a divisive institution. The Rome Statute of the International
Criminal Court created an idealistic legal mechanism that places legal obligations
on states without affecting any significant change to the existing international
legal-political landscape founded on principles that are fundamentally in favour of
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maximum state sovereignty and opposed to external interference in state affairs.
Perhaps it was always only going to be a matter of time before the national self-
interest of states caught up with the political and diplomatic idealism on the display
when the Court was established. When it comes to the ICC, a pattern seems to have
emerged. As illustrated in the US, Kenya' and South Africa,? the initial enthusiasm
for the Court and lip service to the ideal of international criminal justice tends to
evaporate as soon as the ICC becomes politically inconvenient. The South African
Government continues to assert its commitment to accountability in respect of
international crimes. However, apart from the formal acts of ratifying the Statute and
the adoption of national legislation implementing the Rome Statute into its national
law,? the South African Government has done little to demonstrate its commitment
to the prosecution of core crimes through concrete steps to end impunity.* Whether
South Africa or any other African country ends up leaving the Court or not, it seems
that we have entered a new era where ICC withdrawal or the threat thereof is no
longer an unthinkable option. As noted by one commentator, ‘[t]he withdrawal taboo
has been shattered and there is no going back to the pre-withdrawal status quo.”

However, as argued by Humphrey Sipalla in his contribution (Chapter 3), a
historical perspective on international legal development shows that state defiance
(in this case in the form of state withdrawals from the ICC) does not necessarily
represent an existential crisis for the Court. Be that as it may, the situation is such
that it calls for proactive engagement and discussion between the Court and its
detractors. In her contribution (Chapter 2), Eki Yemisi Omorogbe points out that
there is some plausibility to the AU’s legal reasoning concerning immunity for in-
cumbent heads of states of non-party members. This is something that has perhaps
gone underappreciated outside Africa. However, where a clash of legal positions
emerges (such as the AU and ICC’s divergent legal positions concerning immunity

Kenya has not yet withdrawn from the Rome Statute. Now that the first shots have been fired by other

African states, it seems to be question of when, not whether Kenya will withdraw. See Hansen TO,

‘Will Kenya withdraw from the ICC?’ Justicelnfo.Net (13 December 2016) http://www.justiceinfo.net/

en/component/k2/kenya.html on 11 January 2017.

In October 2016, South Africa became the first ever state to provide the UN Secretary General with a

formal notification of intention to withdraw from the Rome Statute as required under Article 127 of the

Statute.

3 Implementation of the Rome Statute of the International Criminal Court Act 27 of 2002.

4 This was prominently illustrated in the ‘Torture docket’ and Al-Bashir cases. See National Commissioner
of the South African Police v Southern African Human Right Litigation centre and another (Dugard and
others as amicus curiae) 2104 (12) BCLR 1428 (CC) and The Minister of Justice and Constitutional
Development v The Southern African Litigation Centre (867/15) [2016] ZASCA 17 (15 March 2016).

> Labuda PI, ‘Africa and the ICC: Shattered taboos and the status quo” EJIL: Talk! (23 November 2016)

http://www.ejiltalk.org/africa-and-the-icc-shattered-taboos-and-the-status-quo/ on 10 January 2017.
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and the clash of international legal obligations cited by South Africa when failing to
arrest President Omar Al-Bashir of Sudan) those involved would do well to respond
in a constructive manner aimed at finding collective solutions to a collective prob-
lem. It cannot and should not be so easy for a state simply to withdraw its support
from the ICC when it has exhibited strong support for the Court for more than a
decade since its establishment.

If one is being optimistic, the political turmoil between the ICC and parts of
Africa serves as a kind of victory for the Court, albeit an ironic one. The oftentimes
reactionary, fervent and irrational opposition to the Court carries the hallmarks of a
political counter attack, which goes to show that the ICC is now starting to be per-
ceived as a real threat by those most firmly in the crosshairs of the Rome Statute. It
is perhaps at this very point in time — when the ideals of the proponents of the Court
and the values of the international community inasmuch as they are expressed in
the Rome Statute are being put to the test — that the greatest resolve is required in
order to achieve a breakthrough for justice, especially among African states.

Even though fears over a mass African exodus from the ICC seems to have
subsided, one still must ask whether the ICC’s relevance in Africa is diminishing
and, if so, what options remain for accountability in Africa? A regional approach to
international crime as per the Malabo Protocol represents one option.® Conceivably
— and in light of the general reticence of African countries to prosecute crimes
beyond their own territory — a criminal chamber in the African Court of Human
and Peoples’ Rights (AfCHPR) could strengthen the existing international criminal
justice framework. As discussed by Evelyne Owiye Asaala in Chapter 4, the
proposed criminal chamber in the AfCHPR could make a unique and valuable
contribution to justice by virtue of its expanded substantive jurisdiction, which
would include not only the core international crimes, but also a host of transnational
crimes such as the crimes of unconstitutional change of government, corruption,
terrorism and mercenarism. A regional mechanism for accountability is certainly
a worthy aspiration, but how will the proposed court interact and exist alongside
the ICC? Is the proposed court a genuine and realistic endeavour on the part of the
AU? Eugene Bakama Bope explores these and other questions in more detail in
Chapter 5.

By now, the questions surrounding the future of the ICC in Africa are familiar.
Yet they remain mostly unanswered. Some view criticism against the ICC from

¢ The Protocol will come into effect at such time that it receives 15 ratifications. As of yet, no African
state has ratified the Protocol.
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within Africa as a kind of protest action against double standards concerning the
enforcement of international law. Is the ICC inextricably caught up in, and part of
a biased legal system or is it being scapegoated for larger, more enduring problems
inherent to international law such as state exceptionalism, hegemonic behaviour
and long-standing inequalities of power in the UNSC? My hope is that this book
will aid readers seeking to make a distinction between legitimate and well-founded
criticism of the ICC and political noise in the ‘spaghetti bowl’ of facts, opinions and
ideals in today’s international legal and political order.

But where can we start in an effort to dissolve the impasse between the pro-
ject of international criminal justice and some African states? First, we must be
mindful of the adage that everyone is allowed their own opinion, but not their own
facts.” As such we must address the ‘disconnect between rhetoric and reality’ that
exists in respect of African relations with the ICC.® We need to separate fact from
opinion, especially in cases where opinions are politically inspired or deliberately
obfuscating. Second, we need to see the bigger picture concerning international
criminal justice, which is more complex than often portrayed. The conviction of
Hisséne Habré by the AU-backed Extraordinary African Chambers in Senegal is a
prime example of the more nuanced bearing towards international criminal justice
in Africa. So too is the Malabo Protocol and efforts towards national prosecution of
international and transnational crimes by some African states. Looking at the big-
ger picture means looking beyond the ICC-Africa conflict. The ICC only has juris-
diction over a limited number of crimes and then only as a court of last resort. The
interface between Africa and international criminality is not so one-dimensional
that it can be confined to a discussion of the relationship between African states, the
AU and the ICC, as illustrated, for example, by Jeanne-Mari Retief in Chapter 8,
which provides an African perspective on the problems of extraordinary rendition
and enhanced interrogation techniques and the crime of torture.

To see the bigger picture, one must also look beyond the African continent.
Take, for example, the AU’s slogan of ‘African solutions for African problems.’
The slogan leaves little room for recognition of the fact that international crime
is not an exclusively ‘African problem’ even when such crimes are committed by

7 This dictum is based on a statement attributed to the American politician and sociologist, Daniel Patrick
Moynihan.

See Venture MJ and Bleeker AJ, ‘Universal Jurisdiction, African perceptions of the International Crim-
inal Court and the new AU Protocol on Amendments to the Protocol on the Statute of the African Court
of Justice and Human Rights’ in Ankumah EA (ed.), The International Criminal Court and Africa: One
decade on, Intersentia, Cambridge/Antwerp/Portland, 2016, 441-460.
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Africans, against Africans or in Africa. International crimes are a universal concern
affecting the collective interest of the international community. This is the basis for
the existence of international criminal law. That being said, as Africa would do well
to think beyond itself on the issue of international criminal justice, the international
community must as a matter of urgency begin to think (and act) beyond Africa.
Though some have tried to paint Africa as the victim of international criminal jus-
tice, Africa has in fact benefitted more than any other region from efforts to end
impunity in respect of international crimes. These efforts must be redoubled but
it is high time to spread the benefits of accountability beyond Africa. This should
also go a long way towards addressing legitimate African concerns regarding the
application of international criminal law.

This year’s publication contains a number of new features for the benefit of
the reader:

*  The publication now includes an annual report concerning significant
developments affecting international criminal justice in Africa. This re-
port is not intended to be an exhaustive analysis of events, but rather to
provide the reader with a factual and loosely chronological overview of
ongoing situations and significant events relating to international crimi-
nal justice in Africa. In many cases, the developments mentioned in the
report are addressed and analysed in more detail in subsequent chapters.

*  In an effort towards greater engagement with Francophone readers, this
edition features two contributions in French. All abstracts are also pro-
vided in both English and French. The group hopes to progress towards
a greater parity between English and French contributions in future edi-
tions of the book.

*  This year’s edition contains a guest contribution by Anne-Charlotte
Recker (Chapter 9). Her chapter serves as a report on the 2" Annual
Strathmore Institute for Advanced Studies in International Criminal
Justice (SIASIC) Conference held at Strathmore University, Nairobi,
Kenya, from 4-5 August 2016, titled Prosecuting Sexual and Gender
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Based Violence both during peacetime and during conflict. Her chapter
engages with the challenges in the fight against impunity in respect of
violence against women (VAW) in Kenya, especially those related to
the investigation, prosecution and adjudication of such cases. Through
the inclusion of this chapter, we hope to draw attention to the problem
of VAW in Kenya and beyond as well as the nexus between VAW and
international crimes.

I wish to thank, first and foremost, the Konrad-Adenauer-Stiftung for its
generous support of the African Group of Experts on International Criminal Justice
and, more generally, for the cause of peace and justice in Africa.

My thanks go out to all members of our group and especially to those who
have contributed to this book for their hard work, dedication and patience.

I also wish to thank Prof Gerhard Kemp, who acted as external advisor for
the publication and also very kindly agreed to review the final manuscript. His
guidance and advice was, as always, very sound and helpful. I would also like to
thank our French editor, Prof Hartmut Hamann, for his assistance with editing and
translations.

Once again, I extend a special word of thanks to the KAS Rule of Law for
Sub Saharan Africa team — Dr Arne Wulff (Director) and Mr Peter Wendoh (Project
Advisor) — for their guidance and invaluable assistance in coordinating the project.

Finally, I extend a word of thanks to our publishers, Strathmore University
Press, for the work that they have put into the book. I would especially like to thank
Dr J Osogo Ambani, Humphrey Sipalla, and Jerusha Asin for their help and guid-
ance in the publication process.
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BURUNDI

In April, the Office of the Prosecutor opens a preliminary examination
into the situation in Burundi since April 2015 when President Pierre
Nkurunziza’s decision to run for a third term as president sparked acts of
killing, imprisonment, torture, rape and other forms of sexual violence,
as well as cases of enforced disappearances.

In October, the Parliament of the Republic of Burundi voted in support
for a plan to withdraw its country from the Rome Statute.

CENTRAL AFRICAN REPUBLIC

CAR I: The ICC's investigation in CAR I focussed on alleged war crimes and crimes

against humanity committed in the context of the conflict in CAR since I July 2002.

CAR II: The ICC's investigation in CAR Il focussed on alleged war crimes and
crimes against humanity committed in the context of a conflict in CAR since 1
August 2012. The 2012 conflict reportedly involved alleged crimes by both Muslim
Séléka and Christian anti-balaka groups, which allegedly led to thousands of

deaths and left hundreds of thousands displaced. The UN has also issued warnings
of the high risk of genocide in the CAR.

In March, the ICC convicted former Congolese rebel militia leader Jean-
Pierre Bemba Gombo of crimes against humanity and war crimes.? The
decision has been heralded as a landmark trial for the principle of com-
mand responsibility. It also represented the first conviction for sexual and
gender-based crimes at the ICC.

Note that section of this report are based