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The German Contribution to Constitutional Dialogue
and Development in Lebanon since 1980

Legal acculturation case study: 1926-2020
Antoine Messarra’

The German contribution to research on the Lebanese constitutional regime, by its profundity and
authenticity, is as essential as that of France as a mandatory authority during the drafting of the
Constitution of 1926 and before the Independence of November 22, 1943.

French authors of the past have always considered the religious and cultural pluralism. On the other
hand, subsequent French authors are influenced by the conventional and Jacobin culture of nation-
building.

When American or Americanized authors look at Lebanon, they produce works which deny the viability
of any pluralist national entity®.

Arab authors are most often victims of cultural alienation from the Arab heritage of legal pluralism.
Many of them are now waking up to ideologies of radicalism and exclusion?.

Israeli authors fully perceive the incompatibility between the Lebanese constitutional structure and the
Zionist ideology of identity space. One calls Lebanon a "historical and geographic error™, what
contradicts the resistance of Lebanon and its return to unity despite demarcations and multinational
wars in 1975-1990.

On the other hand, German authors, thanks to comparative approaches and sociological perspectives
are better able to grasp the issue of managing religious and cultural pluralism®. My friendship and
relationship with Theodor Hanf since 1960 have been the occasion for authentic, innovative and
comparative works®. Several seminars have been organized within the framework of the Arnold
Bergstraesser Institut and the Euro-Arab Research Group-EASRG in partnership with the Konrad
Adenauer Foundation especially on the 21-24 November 1981. After several years of field research,
Theodor Hanf published his book’. The Deutsches Institut fir Internationale Pddagogische Forschung
in Frankfurt has also published a number of works.?

1- Assessment of the German contribution to Lebanese constitutional research

The most important conference is the one organized in Freiburg im Breisgau (Germany) on 20-25
March 1983 which gathered researchers from several countries whose regimes are considered sui
generis in the classification of political regimes. | published a summary of the conference under the
title: “Unique cases come together “. This conference was followed by the international conference at
the Lebanese University in partnership with the Goethe Institute in Beirut and the participation of
researchers from Germany, the United States and South Africa on pluralist parliamentary regimes,
mainly Theodor Hanf, Heribert Adam, Arend Lijphart, on 17-21 December 1984,

Among the Lebanese-German research during the years of the wars in Lebanon, in partnership with
the Konrad Adenauer Foundation, we must mention the research at the Holy Spirit University of Kaslik
in 1982-1984™ and the Association of Makassed™. One of the fruits of this work is also my thesis
defense of the 3rd cycle at the University of Human Sciences of Strasbourg in 1974, then my thesis
defense at the same University in 1982 under the supervision of Julien Freund, a great German speaker
and specialist of Max Weber along with Toufic Fahd™.

During the years of war in Lebanon in 1975-1990, meetings were organized thanks to the support of
the Konrad Adenauer Foundation and within the framework of the Center for Study and Research on
the Christian Orient-CEDROC.

* Prof. Antoine Messarra is Former member of the Lebanese Constitutional Council, 2009 -2019 and Professor at the
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Their work and other investigations show that the Taif Agreement is fully an endogenous Lebanese
production with the exception of the clause relating to the redeployment of the Syrian armed forces in
Lebanon™.

After the Tripartite Agreement between three militias in Lebanon and the difficulties of pacification, a
German-Vatican-European mediation was undertaken by the minister-president of Bavaria, Franz
Josef Strauss, with two collaborators Dieter Holzer and Heinrich Schoeller, for the elaboration of a
constitutional document, from g/24 to 10/5/1986. The Lebanese press spoke at that time of a
“Lebanese-German Committee”. The examination of this document continued within the framework
of this diplomatic mediation from September 1986 to the end of 1987™.

| was the mediator in this operation, which allowed me to deepen the difficult Lebanese problematic
of the reconciliation between the sharing of power and the separation of powers. The constituents of
Taif, thanks to constitutional imagination and wisdom, placed the Head of State above the saldhiyyat
(attributions) and power relations as supreme magistrate who “looks after the respect of the
Constitution” (art. 49 of the Constitution), with initiatives based on this role. This implies a radical
change in the Lebanese imagination about the Presidency of the Republicle.

The cooperation between the Lebanese Foundation for Permanent Civil Peace and the Konrad
Adenauer Foundation dates back to 1980. Here we note the pioneering role of Hubert Dobers. More
than twenty books have been published in cooperation with the Konrad Adenauer Foundation, the
fruits of this cooperation, were in particular on democratic construction, electoral geography, social
policies, the construction of collective and shared memory. A conference was also organized as part of
the Master in Islamic-Christian Relations at Saint Joseph University regarding the democratic
management of religious and cultural pluralism®.

2- Problem of constitutional acculturation in Lebanon

By acculturation we mean here the adequacy between acquired knowledge and mental structures. As
for constitutional acculturation, it means the match between the learned constitutional science and
the specificity of the endogenous Lebanese national experience. Lack of adequacy leads to cultural
alienation.

Constitutional acculturation in Lebanon poses a number of problems relating to the nature of
knowledge and praxis in public life. | report two cases in order to clarify. The first case concerns the
course | was given when | was in the 1st year of law at the Faculty of Law at Saint Joseph University in
1958-1959. | scored 18/20 on the written exam at the end of the year in Constitutional Law. However, |
said to myself: what | learned is useful, but unrelated to the particularities of Lebanon! From that age |
launched myself in investigations and comparative research which go beyond known and conventional
cases.

The second case concerns my teaching in a law school (other than Lebanese University and Saint
Joseph University) where, in addition to general constitutional norms, | wanted to devote two sessions
to Articles g and g5, based on my comparative research on positive discrimination or quota. | explained
the cases of application, the purpose and the standards of application. Students then reported to me
the remarks of the Director of the Faculty, who was a well-known lawyer and magistrate: “Teach them
constitutional law”!Is not article g5 of the Lebanese Constitution a constitutional provision? Academics
and intellectuals without experience throw away articles 9, 10, 95 of the Constitution in the trash bin of
« confessionalism » without looking at diagnosis and therapy.

When reading works on the Lebanese constitutional regime, the classification seems like a fiction!
Parliamentarian, presidential, assembly? It used to be said sui generis, which means it's a one-time
mystery or a strange, unelucidated thing!18

When, from the 1970s, comparative work was undertaken, especially with regard to nation-building by
consociatio, or pact, it was then the conceptual mess consisting in considering that these regimes are
outlaw! Even suffering from stomach pain, there are many medical standards, a therapeutic diet!
Worse than the mess, it was the instrumentalization of the best-developed theories in the history of
mankind: pact, consensus, participation, understanding...! Everything is flouted for the establishment
of a sectarian hegemony.

I then had to, after laborious and normative research, spend almost all the rest of my career cleaning
up programmed minds and denouncing impostures! The Pact of 1943 and the contractual nations are
oddities in the dominant Jacobin culture! However, the Pacts are a normative category in constitutional
law and in comparative historiography. Nation-building by a center that forcibly extends to the entire
periphery is not the exclusive model of nation-building™. In addition to the organization of seminars in
Lebanon to remedy the complex of intellectuals in relation to the constitutional structure of Lebanon,
works have been translated into the Arabic language™.

Konrad-Adenauer-Stiftung, 2020
Translated by Randa Abuhabib (Randa Translation and Interpretation Office)
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Is the alienation in our constitutional culture due to the French Mandate? The French authors of the
time of the Mandate understood well the nature of the Lebanese constitutional regime, with
experimental wisdom and realism, including Pierre Rondot (06/01/1904 — 04/06/2000) in his writings on
the Lebanese constitutional regime. He was a member of the jury for my 3rd cycle doctoral thesis (1974)
and my doctoral thesis (1982) at the University of Human Sciences in Strasbourg™.

My first writings about the Lebanese constitutional regime, which date back to the years 1972-1975,
raised the irony of some authors, while Edmond Rabbath and Antoine Azar approached them with
curiosity and interest.

My doctoral thesis in 1982 on the classification of the Lebanese constitutional regime, published in the
Lebanese University publications, provoked long debates and comments. There are those who said
that the approach is imported, while it is the other approaches that should be considered imported, as
Lebanon was seen, along with other countries, as a founding case. Subsequently, authors and
politicians interpreted pluralism, depending on the economic situation and the positioning in
conjunctural political life, to justify the blocking of institutions under the pretext of tawdfug
(consensus), while the whole approach proposes the rationalized democratic management of pluralism
for the safeguard of unity and governability.

After 1990, the occupying powers and internal collaborators resorted to the manipulation of the
deepest constitutional notions in order to provoke institutional emptiness or the blockage and
management of the regime. However, pluralist parliamentary regimes are governed by all the
standards of classical parliamentarism. Articles 9, 10, 65, 95 of the Constitution are governed by
constitutional norms.

It is explicitly stated in the Constitution that the Lebanese constitutional regime is parliamentary and
therefore governed by the norms of separation of powers, ministerial solidarity and the universal
voting law, with the adoption of a qualified majority in limited cases as articulated in art. 65. Pluralist
parliamentary systems combine both competitive and cooperative processes. The methodology of
diagnosis and therapy was continued with comparative research on Switzerland and Lebanon™.
Lebanese and foreign researchers today, who present themselves to be trendy, criticize these regimes!
However, any organization, like the human body, has its pathologies and therapies. These are the
pathologies that have taught doctors medical science. Besides, there is no need for people who criticize
this kind of research, but there is a need for more in-depth analysis through case studies. Lebanon is a
founding case where the legal dimension has often been neglected®. Pluralist parliamentary regimes
are a general constitutional category with several variations of arrangement.
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