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non-profit Catholic institution of higher education which adopts the
American system of education. As part of its mission NDU promotes
diversity, respect for human dignity and rights, and concern for the
common good. Its profound aspiration is to prepare its students to
be future leaders who can exercise reason upon knowledge and
shape a world of truth, justice, love, and freedom.

THE KONRAD-ADENAUER-STIFTUNG

The Konrad-Adenauer-Stiftung (KAS) is a German state-funded
foundation, carrying the name of Konrad Adenauer, Germany's first
Chancellor after World War Il. It was formed in 1955 as an integral
part of Germany's efforts after the war to educate its citizens in
democratic principles and procedures, as well as civic and political
participation with the aim of promoting peace, freedom and justice.
Today the Konrad-Adenauer-Stiftung with more than 107 offices
abroad and projects in over 120 countries, fosters these same
values worldwide.

Promoting the rule of law is one of the top priorities within the
work of the Konrad-Adenauer-Stiftung. The Rule of Law Programme
Middle East / North Africa forms one of five regional Rule of Law
programmes that support the continual exchange of experience and
information between representatives of governmental institutions,
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legal scholars and practitioners, and civil society, on a peer-to peer
basis. The objective of the Rule of Law Programme Middle East /
North Africa is to consolidate rule of law structures and the relevant
institutional elements, such as effective constitutional courts and
review procedures, to foster the separation of powers, in particular
a professional, independent and efficient judiciary and to protect the
fundamental rights and liberties.

TABLE OF CONTENTS

Preliminary Note 9
Forewords 11
|. The End of an Era; Beginningofa NewOne 11

Cedar Mansour, Dean Faculty of Law and
Political Science (FLPS), NDU

ll. The Centennial: Reflections on State-Building and
Constitutional Developments in Lebanon 12
Rule of Law Programme Middle East and North Africa

Abstracts 15

Confessionalism: A Legacy of History 22
Dany Ghsoub, Chairperson | Assistant Professor, Government
and International Relations - FLPS, NDU

Lebanon’s Consociational Democracy:

A Blessing or a Curse 106
Elie El Hindi, Associate Professor, Government

and International Relations - FLPS, NDU

The Judicial Authority in Lebanon 176
Chady Al Hajal - FLPS, NDU

The Lebanese Democracy 194
Georges Sharaf - FLPS, NDU




PRELIMINARY NOTE

Throughout the 100 years Lebanon suffered from perennial
instability and recurrent conflict. The vagueness of the constitution
enacted in 1926, based on the French 3™ republic constitution, did
not clearly address a lot of the Lebanese issues and is not considered
the reflection of a genuine Lebanese social contract. The National
Pact that came later in 1943 was perceived as the aspired social
contract and was used as the main framework of Lebanese politics,
with a value higher than the constitution attributed to. After the
several failures of the National Pact leading to consecutive conflicts
and a long civil war, a new constitution was enacted in 1989 moving
Lebanon into the 2™ republic. This new constitution re-instated
some form of national pact but failed to bring stability notably upon
the termination of the Syrian control of Lebanon in 2005. Lebanon
today is at a cross-road with several constitutional amendments
suggested.

The current publication comprising of two English and two Arabic
papers, is a reflection on traditional constitutional and political
practices while rethinking new challenges to the rule of law and
the increasing importance at different levels. The objective of the
series of research papers presented in this publication is to analyses
structures and processes in state-building, equal rights and political
participation, scrutinizing ideas versus reality over the past decades
by bringing together academics to present their topic-related papers
brought for discussion in four roundtables by a quality participation
and feedback from the intellectual academic community.



FOREWORDS

The End of an Era; Beginning of a New One

2020 marks the centennial of Greater Lebanon and paradoxically
Lebanon is living one of its worst eras. Decades of mismanagement,
corruption, nepotism, sectarianism, clientelism, spoils ... have
resulted in a fatal combination that led the country into the Abyss.

Abyssus Abyssum Invocat, deep calls unto deep. It is sad to
recognize that the first century of greater Lebanon ended in a failed
state, a total collapse on so many different levels.

“You have the government you deserve,” they say. It is
unfortunately true. Despite the National Pact of 1943 where Lebanon
was supposed to take equal distance from the East and from the
West, we were gradually enmeshed in regional and international
conflicts. We have actively prioritized other interests over the
National interest, and even in priorities, we were divided. Failing
to recognize our active or passive responsibility in this collapse will
leave us unable to properly address the situation.

We have also failed in building solid institutions able to process
pressing demands at all levels: social, economic, political, justice,
security, etc. this failure led to a growing personalization of the power
rather than its institutionalization. Diversity (mainly confessional)
in this context became a challenge instead of quality. Rather than
building trust between the different sectarian groups, regional
political confessional leaders have focused on suspicion to serve their
own interests by presenting themselves as the saviors. They have
perverted the role of Public administration, replaced meritocracy by
spoils, so much so that institutions became counterproductive. The
ratio per capita of civil servants is one of the highest in the world with
the worst public service. This Patron/Client relationship has been
perpetuated for decades emptying gradually the national treasury
and reserve, which resulted in the collapse of the whole system.

11
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Awareness started to emerge and grow however and a hope for
a better Lebanon for the second centennial will come from below.
Pressing demands of accountability, transparency, justice etc. are
spreading more and more.

There is finally a dominant understanding that for a new Lebanon
to emerge the only rule that should apply is the rule of Law.

Cedar Mansour,
Dean of the Faculty of Law and Political Science, NDU

The Centennial: Reflections on State-Building and
Constitutional Developments in Lebanon

The rule of law and constitution building are two concepts at
the core of sustainable peace, democracy and socioeconomic
development. While the rule of law essentially entails that all
people and institutions are equally subject to and accountable by
law, constitutions form the organizational principles of a state,
empowering its institutions and guaranteeing certain rights to the
people. The design of a constitution can play a critical role in the
protection of the rule of law at the national level.

Fostering constitutional developments and reforms anchored in
respect for the rule of law are amongst the top priorities of the
Rule of Law Programme for the Middle East and North-Africa of the
Konrad-Adenauer Stiftung.

This is particularly important as several countries in the Middle
East and North Africa are moving towards constitutional democracy,
Introducing new constitutions and extended constitutional review
procedures to protect fundamental rights and freedoms. At the same
time, other countries in the region are still characterized by an over-
powerful executive branch without the necessary counterbalance
in the form of a strong and effective parliament and an independent
and efficient judiciary.
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The Lebanese State, with its multi-confessional and pluralistic
society looks back at a rich and diverse history that has been shaped
by alternating periods of political stability and turmoil, all too often
building a fertile arena for internal strife and external interventions.
Lebanon’s Constitution of 1926, although amended on several
occasions, is still in force today. Subsequent constitutional
amendments and agreements, such as the National Pact, the Taef
and Doha agreements only reinforced and expanded the the most
distinctive feature of the Lebanese state: an overall framework of
power-sharing between the different religious communities.

While Lebanon is often considered a model of plural democracy
in the Middle East assuring equal political representation in a
multi-ethnic and pluri-religious society through its confessional
framework, others argue that the consociational arrangements have
led to institutional instability, clientelism, and state frailty.

In this light, the Rule of Law Programme Middle East and North
Africa in cooperation with the Notre Dame University-Louaize
initiated in November 2017 a series of roundtables on key aspects
in Lebanon’s constitutional history and state building. In the course
of one year and four roundtables, legal scholars and representatives
of governmental institutions were brought together to exchange
their expertise, and to revisit and evaluate the achievements and
challenges of the past 100 years in Lebanon.

The idea of revisiting the path of Lebanon over the past 100 years
has resulted in the publication of this book. We wish to thank the
Notre Dame University-Louiaze, and especially the authors Dany
Ghsoub, Elie El Hindi, Chady Al Hajal, Georges Sharaf as well as all
those who shared their expertise and experience for their inspiring
input and their willingness and commitment in producing this book.

Today, a hundred years after the proclamation of the State of
Greater Lebanon, the country is going through an unprecedented
economic and sociopolitical crisis. As a result, more and more

13
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voices are calling for a new social contract in Lebanon. It is our hope
that this publication will stir more discussions and provide a vital
contribution to much needed structural reforms in Lebanon.

Rule of Law Programme Middle East and North Africa
Konrad-Adenauer-Stiftung e.V.
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ABSTRACTS

Confessionalism: A Legacy of History
By Dr. Dany Ghsoub

James Madison, in his famous letter “To the People of the State
of New York”, in The Federalist, November 22, 1787, points out
the “violence of Factions”. He then moves on by asserting that
“there are two methods of curing the mischief of faction: the one,
by removing its causes; the other, by controlling its effects. There
are again two methods of removing the causes of faction: the
one, by destroying the liberty which is essential to its existence;
the other, by giving to every citizen the same opinions, the same
passions, and the same interests. It could never be more truly said
that of the first remedy, that it was worse than the disease. Liberty
is to faction what air is to fire, an aliment without which it instantly
expires. But it could not be less folly to abolish liberty, which is
essential to political life, because it nourishes faction, than it would
be to wish the annihilation of air, which is essential to animal life,
because it imparts to fire its destructive agency”.

Factions might have many different roots: ethnical, linguistic,
territorial, ideological, and, in the case of Lebanon, confessional.
At first sight, it might look like a survival mechanism in a hostile
social environment, but in reality, after a rational observation of the
formation and consolidation of factions in Lebanon, shows patterns
of transformation making factional alignment based on regional and
confessional belonging stronger than the commitment to national
and non-partisan interest.

In this regard, the use of the mathematical concept of the common
denominator and its application to social and political science can be
of great help.

We mistakenly celebrate diversity in Lebanon thinking that it is a
source of enrichment for everyone; we even named it in different
ways: consociationalism, cohabitation and so on...

15
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The common ground of all those concepts is that they focus on
diversity while trying to manage its effects rather than trying to find
a cure.

The common denominator theory adopts the human-centered a
contrario approach which focuses on what unites rather than on
what divides and that has as final aim the institutionalization of
power rather than its personalization.

This concept involves the feeling of belonging for example; we do
not belong anymore to only a confessional community but also and
above all to a national community. The basic needs of all communities
are similar (infrastructure, healthcare, education, etc.). Personalizing
the power leads to answer partially those preoccupations; each
leader being more responsive to his own confessional and regional
supporters, neglecting consequently all other minorities, creating
subsequently a feeling of frustration to those neglected minorities.
Thus, this feeling of frustration leads to the development of a
relationship based on suspicion rather than confidence, jeopardizing
the need for social stability and national unity.

Ultimately, what is sought through this concept of the common
denominator are the ideals of the rule of law and good governance
through a new political contract where all parties, regardless of their
belongings and affiliations, have the feeling of being associated with
the decision-making process.

Ultimately this paperexplores the flaws of political confessionalism
and its incapacity to address and carry out structural reforms in
order to meet the challenges of modern society. The very object
of confessional distribution, that is the protection of confessional
minorities, has been perverted causing institutional instability.
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Lebanon’s Consociational Democracy:
A Blessing or a Curse
By Dr. Elie El Hindi

At the heart of all Lebanon’s perennial instability is its complex
composition. The country’s unique political system has played a major
role in causing or at least exacerbating it. Lebanon’s power-sharing
system acknowledging minority groups as political entities and
giving them group rights seems to be the cause of all the instability
experienced which still hinders its peace and development. Is this
system tagged as “consociational” really a factor of stability or on
the contrary it has been and continues to be as the main catalyst for
deadlock, instability, and conflict? How successful was the power-
sharing system in accommodating all the different groups and their
aspirations? What lessons can possibly be drawn for Lebanon after
100 years? What makes these lessons relevant to other unstable
plural Arab countries? Can the system be improved to serve better
Lebanon’s future and eventually lead to more stability?

This paper aims at answering these questions by empirically
addressing the Lebanese case study. In its first part, this paper will
explore the nature and development of the accommmodation system
in Lebanon from its origins leading up to the Taef accord that
established the second republic. In the second section, the paper
will review the Taef constitution and will assess the consociational
aspects and articles and their application today along with the
theoretical debate which surrounds it. It will then explore in the third
part how much this system coincides with the consociational theory
principles, aiming to prove that the problem is in the misapplication
of the model rather than in its invalidity. In the fourth section, the
paper extracts from the above analysis the needed steps to move
the system forward. Finally, the paper presents the feasibility of
the suggested solutions and lessons that were extracted from this
review.

The suggested amendments aim to transform the Lebanese
system into a fully consociational one that accommodates all

17
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the components/minorities and satisfies their aspirations to self-
determination bringing stability to the country. At the same time,
the suggestions allow flexibility for daily functioning and promote
future developments.

The Judicial Authority in Lebanon
By Dr. Chady Al Hajal

The article provides a historical overview of the judicial authority
in Lebanon over the past 100 years. It sheds light on the positive
developments that took place over the years, as well as the
challenges faced and failures experienced. The article also provides
recommendations for ways forward to improve the state of the
judiciary in Lebanon; acknowledging the important role that this
authority can play in society.

In the modern State, judicial power is key. Lebanon is not an
exception to this rule whereby a judicial institution was established
even before the announcement of Greater Lebanon and within the
territory that was then self-governed and known as Mount Lebanon.

The issuance of Protocols 1861 and 1864 did not change the
judicial system that existed then. However later, the Ottoman State
eliminated all privileges given to Lebanon during World War | and
returned direct governance to the lands of the Moutassarifiya;
thereby stripping Great Lebanon of all privileges of self-government,
including those related to judicial authority.

After the end of World War |, the French organized the Lebanese
territory that fell under their jurisdiction and established several
courts. After independence, in 1950 and later in 1961, judicial work
was legitimized through the enactment of laws, based on the
principle that laws should develop along with the development of
the societies they govern.

18

Several laws then ensued and organized judicial power in the
Lebanese Republic as follows: Civil judiciary, administrative judiciary,
financial judiciary, constitutional judiciary, and mixed courts.

The Lebanese Constitution of 1926 stated in one of its articles
that judicial power in the Lebanese Republic is vested in courts
according to a structure that is noted in the law. The Constitution of
1990 further supported that statement. The interpretation of the text
shows that the judicial authority is a public and national authority. It
is one of the three constitutional authorities and represents national
sovereignty and the independence of the Lebanese Republic.

Throughout the vyears, judicial authority in Lebanon faced
several challenges including the independence of the judiciary,
confessionalism, and the principle of equality. The independence
of the judiciary should be provided for both the authority and the
judge through the existence of laws that guarantee that status
which is often threatened by interferences from the political realm.
The issue of confessionalism recognized directly or indirectly in the
Lebanese Constitution inevitably affects the judicial authority in the
country. Finally, the principle of equality although fully supported
by the judicial authority in Lebanon, still represents a number of
challenges particularly in terms of gender equality and the balance
between the three authorities.

Governance by the judiciary has an important impact on
Lebanese society, including the importance of the roles of both
the judicial authority and the judge in promoting the rule of law,
the strengthening of the principles of institutionalization, and the
protection of freedom and liberties.

A State may not exist in the absence of a judicial authority that
searches for the truth and reflects it in decisions that are clear-cut
and just. As such, the independence and integrity of the judicial
authority are indicative of a State's development. To that extent, it is
necessary to adapt the work inside the judiciary to the foundations,

19
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components, and principles outlined in the Lebanese Constitution.
The judicial authority should also be aligned with the general
principles and laws emanating from the legislative authority in the
country; and be recognized in its form and content as one of the
three authorities in the Lebanese Republic.

The Lebanese Democracy
By Professor Georges Sharaf

The founding element of the State and the political systemis based
on the principle of legitimacy with its two aspects: the constitutional
aspect is founded on the voluntary consensus to establish a State,
which is constitutionally embodied by the principle of popular
sovereignty; in addition to the operational aspect revealed through
the effectiveness of the political system in ruling the society through
stability and continuity, that is, the system’s ability to control the
movement of the society in the long run without the use of force.
The second point is the consensual democracy. In a panoramic view
of the evolution of the Lebanese entity, we point to its continuity-
despite the repeated conflicts- on the basis of coexistence between
the components, and to the instability of the political system. This is
particularly expressed in the reiterated civil wars (hot and cold), the
intellectual and behavioral distance from the common space, and
the fragile State structure and its collapse in the face of worsening
crises...

Explaining this reality, we referto two things: first, the contradiction
between the ideological assumptions (fusion-oriented) in connection
with the logic of the State/ nation, and the complex community-
based reality that is compatible with the logic of the multinational
state. Second, a methodological problematic is inherent to the first
and resulting from it; the constitutional divorce between what is
societal and what is political.

Overcoming the ideological and methodological problems lies
in the adoption of a consensual democracy as a fundamental

20

constituent of the structure of the society and the State. Access to
consensual thought is the key to the continuation and stability of the
Lebanese formula, as it paves the way for the change in mindsets
and behaviors for the groups.

The responsibility of the leading and cultural elites is essential to
break the vicious circle in which we are repeatedly floundered. This
responsibility requires an objective assessment of the causes of
the conflict through a critical review of the ideological assumptions
and the agreement on different elements of reconstruction that put
an end to the divorce between the intellectual/ constitutional and
socio-political realities.

21
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CONFESSIONALISM: A LEGACY OF HISTORY
Dany Ghsoub

Introduction: The Impact of Confessional Constraints
on the Lebanese Executive and Legislative

“The 21st century will be religious or will not be.” This sentence,
long attributed, rightly or wrongly?, to Malraux has not ceased to
be much in the news. In any case, it reflects very contemporary
reality. The global unrest caused by “the case of the cartoons of
Mohammed” or the pope’s speech in Regensburg is a perfect
example.

The religious fact, however, did not wait for the twenty-first
century to manifest itself in Lebanon. It has always coexisted with
the Lebanese institutions and its importance has grown steadily
over the centuries to give birth to a system that can be described
as “singular”, where religious affiliation plays a crucial role in a
democracy that wants to be parliamentary.

Therefore, our research topic requires some preliminary precisions
to remove any ambiguity. Terms such as “communitarianism”,
“confessionalism” or “religion” will be used frequently.

Several pitfalls are thus to be avoided. Speaking of confessionalism
in Lebanon does not necessarily target the faith of Lebanese citizens;
the latter may be believers, agnostics or even atheists. What is at
stake is the institutionalization of religion.

The existence of the Lebanese citizen in relation to the State is
conditioned by his belonging to one confession or another.

' Malraux has never claimed the paternity of this sentence, on the contrary. In
an interview with the weekly «Le Point» of December 10, 1975, Malraux denies
outright pronouncing the famous sentence, saying: «| was told that the twenty-
first century will be religious. | never said that, of course, because | do not
know. What | say is more uncertain. | do not exclude the possibility of a spiritual
event on a planetary scale «. What Malraux rejects is not the religious or the
spiritual as such but the role of prophet that both want to attribute to him.
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A Lebanese cannot, for example, contract a civil marriage in
Lebanon2. To do this, candidates must go to neighboring countries
whose legislation allows it, such as Turkey or Cyprus. Therefore, it
is the law of the country where the marriage was contracted which
is applied in case of litigation, and this, by the Lebanese courts. It is
curious that this problem also exists in Israel®.

Religion, understood as the set of beliefs or dogmas and cultic
practices constituting the relationship of man with divine power,
seems to go beyond his classical framework to intervene in a field
which, according to Western democracies, must to stay abroad:
politics. Religion, being consequently, worships rendered to divinity,
that is to say, the obligations of man towards God; it must not
intervene in the affairs of the City. At least, not directly.

We must not confuse religion with faith; “The functions of
religion are not the same as those of faith, the vocabulary or the
consequences on behavior are not identical. Religious as a cultural
and institutional expression of faith is related to faith as a building
of architecture”4.

In the same way, we must not confuse the Church with religion,
the Church being “a society whose members are united because
they represent in the same way the sacred world and its relations
with the secular world and because of that they translate this
common representation into identical practices”s.

2 \We will return later to the question of the abortive attempt of the institution of
voluntary civil marriage in Lebanon.

3 Civil marriage does not exist in Israel, a non-Jewish Russian immigrant or a
secular Jewish Israeli who refuses the coercion of religious marriage cannot
marry in Israel, even if the spouse is Jewish. In order to marry civilly, he must
go abroad. The marriage is then recognized in Israel. According to Claude Klein,
professor of Law at the Hebrew University of Jerusalem, « Le Monde, du
samedi 13 juillet 2002.

4 Allan W. Eister, Changing Perspectives in the Scientific Study of Religion, John
Wiley & Sons, p. XVII et XVIII.

5 Emile Durkheim, The Elementary Forms of Religious Life, PUF, 1950, p. 60.
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Therefore, the Church can only be considered as an organ
representative of all the believers composing it in a broader
framework which is that of society.

As Julien Bauer puts it, “faith is the basis of the building, religion
its expression in the world, the Church its institutionalization in
society ",

Moreover, the Permanent Court of International Justice of the
Hague, in an opinion dated July 31, 1930, attempted to define the
concept of community” : “By tradition, which plays so important a
part in Eastern countries, the “community” is a group of persons
living in a given country or locality, having a race, religion, language
and traditions of their own and united by this identity of race,
religion, language and traditions in a sentiment of solidarity, with
a view to preserving their traditions, maintaining their form of
worship, ensuring the instruction and upbringing of their children in
accordance with the spirit and traditions of their race and rendering
mutual assistance to each other”.

This definition seems to correspond to the reality of Lebanese
society, but an even more refined definition has been given by
Elisabeth Picarde, who is better informed by realities on the ground.
“A community”, she writes, “is more than a commitment to a faith;
it is a social, political, and even economic framework."

In this perspective, the notions of confessionalism and
communitarianism can be confused even if communitarianism is
home to a great deal of denominationalism. That's why when you
use the term community; you have to understand the faith of the
community.

6 Julien Bauer, Politics and religion, PUF, 1999, p. 7.
7 Case of the Greco-Bulgarian communities, Series B.-No. 77, July 315, 1930, p. 21.

8 Elisabeth Picard, Lebanon, State of discord. Foundations to the fratricidal wars,
Flammarion, 2001, p. 34.
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According to the delegation of the Commission of the Laws of
the French Senate, “social relations are somehow mediated by
communities that are screens between the state and the citizens”®.

There are areas of the world where people identify themselves
first and foremost according to their religion, with a membership of
a nation being relegated to second place. If there is one particularly
striking example of this reality, it is undoubtedly that of Lebanon.

And this is not new. Steven Runciman™ emphasized this by writing
the History of the Crusades. "“In the East, for centuries, nationalism
had not been based on race - except in the case of Jews whose
religious exclusivism had preserved relatively pure blood - but on a
cultural tradition, a geographical position and economic interest”.
Faithfulness to a religion now replaced national loyalties.

I. Confessionalism: A Legacy of History

Nearly a millennium after the Crusades, the situation does not
seem to have changed in Lebanon. As noted in the report of the
delegation of the Commission of the Laws of the French Senate,
entitled “What future for Lebanon?”, “Even before belonging to
the Lebanese entity, the Lebanese is defined or determined by

IR

reference to his confession™”.

As Pierre Rondot points out, “it is at the end of a prolonged and
significant historical development that Lebanon approaches modern
political life; it is a nation shaped by centuries. One cannot, without
disregarding the deep reasons and the necessary conditions of

® Report 111 - 1996/1997 of the delegation of the Commission of the Laws
of the French Senate entitled «\What future for Lebanon? Composed of MM.
Jacques Larché, Pierre Fauchon, Charles Jolibois, Michel Rufin and Jacques
Mahéas.

10 Steven Runciman, History of the Crusades, Editions Dagorno, 1998, p.38.

"1 Op. Cit.
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his existence, judge them as a recent artificial creation. Any study
of modern Lebanon, therefore, requires both a reminder of its
historical evolution and an analysis of the traditional social elements
that continue to play a vital role in its structure. Thus the principles
upon which the nation has built up and continues to exist will
become clear; thus, in their true wisdom and in spite of inevitable
imperfections, the political institutions that the Lebanese State has
given itself today will be better justified™”.

But where does this feeling come from? And why this
confessionalism?

Some Lebanese politicians have tried an explanation by appealing
to a theory which, to say the least, is debatable; that of the plot:
“Al-Mou’amara”. The conspiracy theory is indeed providential;

2 Pierre Rondot, Sociopolitical Structures of the Lebanese Nation, Revue
francaise de science politique, year 1954, volume 4 number 1, p. 80 - 104.

13 To justify the internal wars in Lebanon, some have thought it appropriate to
bring in the theory of conspiracy to confront the different communities of the
country in their different compositions. The most widespread thesis is that of
an American-Zionist plot to destabilize Lebanon, the only regional power, by

its economic and cultural level, to face a strong and hegemonic Israeli state.
This thesis is defended by a large part of Muslims and so-called progressive or
even left-wing currents, in solidarity with the Palestinian cause and according to
which the creation of the State of Israel could be done only if the Palestinians,
driven from their land, found a home ready to shelter them. The latter brutally
stopped outside the Jordanian territory, would remain only Lebanon to adopt as
full citizens, as provided in the Kissinger Plan. Georges Corm, in Contemporary
Lebanon (La Découverte, 2005 edition), emphasizes: “We must here recall

the cries of alarm Raymond Eddé, leader of the political party the National
Bloc, which has repeatedly denounced an “American-Zionist conspiracy”, of
which Henry Kissinger would be the inspiration, which would have started
with the invasion of Cyprus by Turkey in 1974 and the de facto division of

the island between a Greek zone and a Turkish zone. The Christianization of
Lebanon between Christians and Muslims, the balkanization of the whole
region: this has been denounced with the greatest constancy since 1974 this
politician remained above the fray. “| continue to support”, he told Le Monde
on December 16, 1975, “that we are faced with an American plan to partition
Lebanon, which would lead, in the near or far future, to the break-up of Syria.
The goal is the creation, along with Israel, of several confessional states, the
buffer states, which would contribute to the security of the Jewish state. In
short, the plan is to balkanize the region. For his part, the former president of
the Lebanese Republic during the troubled years 1975-1976, Soleiman Frangie,
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it allows you to absolve yourself of all responsibility and hide
your inability to carry out a national project devoid of any partisan
attitude. We cannot talk about a single plot. The Lebanese war was
not played only in Lebanon but it did indeed cross the borders. The
regional and international implications have led to multiple changes
in the composition of the clashing groups. The Cold War context
was not altogether foreign to it.

Moreover, Lebanese confessionalism is not the result of
a "“conspiracy”. The conspiracy, if at all, is to consume the
denominational fiber in order to manipulate it to achieve political
or strategic goals. From this point of view, confessionalism pre-
existed any conspiracy, so that it remained only to instrumentalize
it. Instrumentalization whose ultimate goal was to undermine
the foundations of a strong state. Lebanon had thus become
synonymous with putting into practice the “doctrine of the weak
state”.

said in several press statements, after leaving power, that the United States
sought to establish Palestinians in southern Lebanon and evacuate Christians
from Lebanon to Canada; then, in the face of obstacles to this purpose, they
sought to create a Christian state in Lebanon since 1978 [See, for example, his
statements to the magazine Al Jamhour on May 3, 1978, and to the newspaper
Al Anouar on August 27, 1979, both appearing in Beirut.]. He was not the only
one to say it in the region. Likewise, Prince Hassan, brother of King Hussein

of Jordan, also a man of serene reflection, wrote on September 3, 1982 in the
Times of London: “The prospect of a breakup of Greater Syria between Druze,
Maronite and Shiite fundamentalism and Sunni coincides with the development
of Greater Israel. All of this implies a worsening of the suffering of the
dispossessed Palestinians whose respect for the rights is inalienable and crucial
for lasting peace”. Another conspiracy thesis is advanced by some currents,
mostly Christian; thesis according to which Syria never accepted the creation
of big Lebanon by the French protectorate. Syria, well aware of the fragile
community balance in Lebanon, would not hesitate to sow discord to justify

its intervention and the resumption of its authority over Lebanon it has never
recognized. This thesis would have partly achieved if one believes Elizabeth
Picard "The new clothes of the Lebanese communitarianism”. Elizabeth Picard
is the director of research at the CNRS at the Institute for Research and Studies
on the Arab and Muslim World of Aix-en-Provence and teaches at IEP Paris

and Aix. His referring to Elizabeth, it should be her research focuses on social
dynamics and political violence in the Middle East, particularly in Lebanon. She
published in 1996, "“Lebanon, a shattered country”, “myths and realities of the
wars in Lebanon”, editions Holmes & Meier.
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The confessional structure of the Lebanese State, therefore,
served not to strengthen but to weaken it.

In any case, if there is a conspiracy, who is the instigator and
what would he gain from such a maneuver? There are as many
answers to these questions as there are political currents. And the
answers vary according to the political alliances of circumstances.
Both eliminate the theory of conspiracy as a scientifically plausible
explanation of confessionalism in Lebanon.

A brief historical reminder makes it possible to definitively dismiss
the conspiracy trail. During the fifteenth century BC, the Phoenicians
settled along the present Syrian-Lebanese coast. This people of
sailors, of Semitic language, founded City-States there (Tyr, Sidon,
Byblos). Around 1300 BC, the Phoenician alphabet, composed of
twenty-two signs, supplanted the cuneiform system and spread
throughout the Mediterranean world™. At the same time, these
cities became Egyptian “protectorates” and then passed under
Babylonian rule. Then Persian. The relative independence of Phenicia
ended with the conquest of Alexander in 333 BC. Lebanon was then
integrated into a vast “Syrian” zone, first under the domination of
the Hellenistic Kingdom of the Seleucids, before being conquered
by the legions of Pompey and integrated into the Provincia Syria,
founded by the Romans in 64 BC. In 395, at the time of the division
of the Roman Empire, Syria, becoming Christian, was attached to
the Byzantine Empire. As of 636, it was part of the Arab Empire.

Theological quarrels tore apart the populations, which were
dividedinto sects. The Lebanese mountain became arefuge territory;
the Maronites, Christians of the region of Antioch, subjected at
first to the annoyances of the Byzantine emperors then to the
Arab pressures, took refuge there in the 8™ century. It also offered
asylum to the Shiites (9" century) and the Druze (11" century).
Sunni Muslims were mostly distributed in the coastal zone and the
Beqgaa. The period of the Crusades was greatly disturbed: the Latin

4 Throughout the history, consult the Universal Encyclopedia of Human Rights
(E.U.D.H.).
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States occupied the coast and the mountain before being driven
out by the Mamluks of Egypt, who restored Islam (13th century).
From the sixteenth century, Ottoman rule opened a new period. At
the head of a huge multinational empire, the Sublime Porte did not
have direct control. Autonomy was granted after the payment of a
tribute. To a certain extent, Lebanese society had already acquired
its most striking features. The very strong family solidarities,
close to the tribal clan, were based on cousinship with multiple
ramifications. They were knotted around a leader with whom the
interested ones discovered a kinship within the same religious
confession: the community became a frame of social organization.
The Lebanese mountain, a poor and semi-arid region, with fortified
villages, was shared by the communities belonging to the three
major confessional groups: Maronite, Druze, and Shiite. Politically,
this period was unstable. At the end of the 16" century, Druze chief
Fakhr al-Din Il conquered Mount Lebanon and controlled part of
present-day Syria and Palestine. In the following century, the Druze
influence declined and paved the way for that of the Maronites:
part of the Chihab (or Chehab) dynasty converted to Christianity and
joined the Maronite community. Lebanon opened up to Europe to
forge commercial, religious and cultural ties.

In the nineteenth century, Lebanon became the terrain of rivalry
between the major European powers. In 1840 there was an uprising
against the abuses of Bashir || Chihab and his overlord, Mehemet
Ali, viceroy of Egypt and master of the country since 1831. The
European powers ensured the protection of certain ethno-religious
groups. Clashes between Druze and Maronites became violent
(massacres of Maronites in 1860). The France of Napoleon IIl, which
ensured the protection of the Maronites, intervened in 1861 and
made the Ottomans recognize the autonomy of “Mount Lebanon”.
An autonomous Maronite governorate, placed under its protection,
was created in 1864.
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In his presentation of the Lebanese Constitution®™, Professor
Antoine Khair'® underlines that “the mere examination of a text of
a constitution has never been enough to qualify a political regime
for a long time”, and that his first truth seems to fit well in Lebanon
than anywhere else. Therefore, a review of the recent institutional
history of Lebanon would help to better understand the text of the
current Lebanese constitution. Lebanon, under the occupation of
the Ottoman Empire since 1516, has undergone a great change
since the signing of the Franco-British agreements of 1916.77

Lebanon according to the Ottoman occupation poses three
problems: Should this country exist as a separate political entity?
If so, what territories and populations should it contain? Finally,
what structure to give it to take into account various elements
gathered? It should be noted, however, that the League of Nations
Covenant concluded on June 28, 1919, and annexed to the Treaty
of Versailles, begins with a reference to justice and honor. Article 22
places the colonies and territories that have ceased to be under the
sovereignty of the states that previously governed them under the
mandate system and specifies in paragraph 4: “Some communities
that once belonged to the Ottoman Empire have reached a degree
such as their existence as independent nations may be provisionally
recognized on condition that counsel and the assistance of an agent
guide their administration until they are able to behave alone”.
Moreover, the International Court of Justice in its advisory opinion

5 Compendium of the Constitutions of the Arab Countries, under the direction
of Eric CANAL-FORGUES, Center for Studies of the Rights of the Arab World,
CEDROMA, Saint Joseph University, Faculty of Law and Political Sciences,
BRUYLANT editions, Brussels, 2000, p: 255.

6 Former member of the Lebanese Constitutional Council, current Speaker of
the Lebanese State Council and Professor at the Faculty of Law and Political
Science of Saint Joseph University (Beirut).

7 These agreements known as Sykes-Picot came to liquidate the succession of
the Ottoman Empire. They grant to France the northern part of Syria extended
to Cilicia and the territory of Mosul. The Kemalist revolution will allow Turkey to
recover Cilicia and Mosul will eventually be integrated into Irag under a British
mandate, in exchange for oil exploitation.
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of 2 July 1950, analyzing another mandate, recalls that this regime
does not imply a transfer of territory or transfer of sovereignty to
the agent. The title, therefore, remains potentially in the hands of
the people. This exercise is only postponed. At the same time, it is
guaranteed. And the Institute of International Law" stated in 1931
that “mandated communities are subjects of international law" .

For Arab mysticism, Lebanon is hardly a minority of the Arab
East. It is therefore just and prudent to absorb it into Arab unity,
and to reunite it, subject to a more or less extended autonomy, to
Syria, of which it constitutes the maritime facade and the natural
outlet®. At the time, the Arab ideal did not entirely dislike some
Lebanese emigrant intellectuals?. More numerous are the partisans
of a certain Lebanese-Syrian community?, but in front of the pan-
Arab ambitions, the latter are gradually rallied to the general opinion
of Mount Lebanon which claims independence. As evidence, the
memorial presented by the Maronite Patriarch Elias Hoayek dated
October 25, 1919 to the Peace Conference sitting in Versailles
perfectly illustrates the claims of the Lebanese in favor of the
independence of their countryz. The comments made in this brief
are unambiguous:

“Lebanon’s independence, as proclaimed, as conceived by the
Lebanese, is not simply the de facto independence that results from

'8 International Court of Justice. Advisory Opinion of 2 July 1950. International
Status of South West Africa. Collection; pp. 132 and 144.

1° Obiter dictum.
20 The Syrian Congress meeting in Damascus under Faisal voted on March 7,

1929. But the Hussein-MacMahon agreements of 1915 reserved, as distinct,
the case of the coastal regions and therefore of Lebanon.

21 One can quote in this sense the work of Khairallah T. KHAIRALLAH, The
Problems of the Levant: The liberated Arab regions? Syria, Irag, Lebanon. Open
Letter to the S.D.N., Paris, 1919.

22 Georges SAMNE, Syrian Unity, Correspondance d>Orient, September 25,
1917 as well as Nadra MOUTRAN, Syria of tomorrow, Paris, 1916.

Z This independence was also promised to the Maronite Patriarch by Georges
Clemenceau on November 10, 1919 and approved on January 6, 1920 by Faycal,
who then reigns in Damascus.
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the collapse of the Ottoman Powver, it is still complete independence
of any Arab state which would be constituted in Syria.

By an abusive conception of the notion of language, we wanted
to confuse Lebanon and Syria. This is a mistake ... Lebanese
have always been a national entity, distinct from the neighboring
groupings by its affinities and its Western culture”.

Which, nearly a year later*, would lead General Gouraud, French
High Commissioner to Syria and Lebanon to say the following on the
steps of what was to be called the Residence of Pines “| solemnly
proclaim the Great Lebanon, and in the name of the French Republic,
| salute him in his greatness and strength, from Nahr el-Kebir to the
gates of Palestine and to the crests of Anti-Lebanonz”.

On July 24, 1922, the Charter of Mandate was signed in the
application of Article 22 of the Covenant of the League of Nations
(SDN). The purpose of this Charter was to establish the conditions
under which the French Mandate should apply in Syria and Lebanon? .

The final approval of the mandate by the Council of the League of
Nations dates from September 29, 1923. A Lebanese constitution
was therefore to be created by September 29, 1926 at the latest.

From then on, the correspondence intensified between the High
Commission? and the Ministry of Foreign Affairs in Paris. This gave
rise to the appointment of a commission, under the presidency of

24 August 31, 1920. See the historical aspect of General Gouraudrs statement
for the excellent interview given by the historian Adel FREIHA on the occasion
of the 65" anniversary of the declaration by General Gouraud of the State of
Greater Lebanon, to Magazine from 7 to 13 September 1985, No. 1466, pp. 55,
56 and 57, and Annahar Arab & International from 2 to 8 September 1985, No.
435, pp. 68 and 69.

% Residence of the High Commissioner at the time of the French mandate and
the French ambassador to Lebanon at the moment.

%6 Article 1 of this Charter required the mandatory power, in this case France,
to establish a fundamental statute governing the mandated countries, in agree-
ment with the indigenous authorities, within a period of three years.

27 Occupied successively by Generals Weygand and Sarrailh.
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Joseph Paul-Boncourz,

According to Antoine Hokayem?, this commission was torn
between two tendencies; one wanting to impose on States under
mandate a text adopted in Paris and the other seeking to involve local
populations in the implementation of the constitutional provisions
that would govern them.

The second trend prevailed and a Lebanese commission
was constituted under the chairmanship of the President of the
Representative Council, Moussa Nammour, whose rapporteur was
Chebl Dammous. This commission had to consult a certain number
of civil and religious dignitaries, the various orders of the liberal
professions, the unions as well as certain bodies considered as
representative.

From the beginning, the clergy were associated with all the
procedures and all the consultations aimed at setting up the new
institutions of Lebanon. It should not be surprising, therefore, to see
a Community quota appear in the legislative elections provided for
by the 1926 Constitution. Indeed, the 1926 Constitution guarantees
the interests of the mandatary, as Jacques Couland points out: "It
proclaims equality of Lebanese before the law, as well as freedom
of conscience, but contradictorily, in its article 95, which is based on
article 1 of the Charter of the Mandate, it an equitable representation
of the communities in employment “as a transitional measure”.
Public and in the composition of the ministry, without this however
being harmful to the good of the State. At the end of the 1930s, all
communities had personal status recognized by decrees®”.

2 Commission in which Robert de Caix, advisor of the French authorities
established in Beirut, met Gilbert Gidel, Professor at the Faculty of Law of Paris,
and a young master of the requests to the Council of State who would become
first President of the French Constitutional Council appointed in 1959 by General
De Gaulle, Leo Noel.

2 Antoine Hokayem, The Genesis of the Lebanese Constitution of 1926, Beirut,
1996.

% In an article entitled «The Lebanese exception: confessionalism and secularism»,
special issue of La Pensée entitled «Laicité», No. 342, April-May-June 2005
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It was not until 1932 thata census made it possible to approach the
respective demographic weight of each of them?. A 6 to 5 balance
of power for Christians will now be considered immutable. No doubt
the organizers of Greater Lebanon believed that the system of
proportional representation of communities, inherited from Mount
Lebanon, would be sufficient to ensure understanding within this
enlarged State; it was therefore adopted. But the conditions of its
application were very different and singularly more complicated. In
former Little Lebanon, the numerical preponderance of Christians
and even Maronites alone made it possible to derive from the
proportional representation indisputable majorities, possible bases
of government; it will not be the same in Greater Lebanon where
no community will hold the majority. In former Little Lebanon,
proportional representation balanced the feelings and interests of
the groups, but it did not really constitute the basis of the powers:
the governor was a non-Lebanese Ottoman Christian, and the
Representative Council, “proportional”, had an advisory role. In
Greater Lebanon, the proportional confessional representation was
perpetuated in a rather parliamentary form to serve as a support for
all the institutions of the State and even for the administration.

The principle of proportional communal representation will,
however, adapt, although not without some friction, with the
problems of enlarged Lebanon. It is, therefore, a “community”
regime that will live.

31 For comparative elements, see also Pierre Rondot, The Political Institutions of
Lebanon - From Traditional Communities to the Modern State, Paris, A. Maison-
neuve, 1947.
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Confessionalism: Basis of Intercommunity Consensus

The National Pact® of 1943, to which we will return later, finally
perpetuates the communalized sharing of powers in Lebanon. The
presidency of the Republic thus returned to the Maronite Christians;
the presidency of the Council of Ministers to Sunni Muslims and the
presidency of the Chamber of Deputies to Shiite Muslims. Moreover,
an equation according to which there should be six Christian deputies
for five Muslim deputies in the legislature was retained and this, for
the sake of better community representations,

The Taif agreement®* reinforces, according to Professor Antoine
Khair, “a reading in the sense of a regime of implicit community
consensus, even if the new article 95 [of this Constitution
established by the constitutional law of 21 September 1990 in
application of the provisions of the Taif Agreement] speaks of a
gradual deconfessionalization of the institutions by demanding the
formation of a National Committee to make adequate arrangements
to ensure the suppression of political confessionalism. And the
eminent Professor concludes that a “postponement of the project
seems to give an idea of its uncertain, even utopian feasibility3s".

This observation only reinforces the relevance of the question
of the role of confessionalism in Lebanese political and institutional
life. The Lebanese institutions thus seem to be dependent on the

%2 This is an unwritten agreement between the then President of the Republic,
Béchara el-Khoury and Prime Minister Riad es-Solh. An agreement which
provides, among other things, for the abandonment of all foreign protection and
of any union bringing the country into a larger whole, be it Syrian or Arab.

3 Hence the permanence of a number always divisible by eleven from 1943 to
1990: 55, 77, 44, 66, 99.

34 This agreement concludes discussions between Lebanese deputies gathered
in Taif, Saudi Arabia, under Arab and international mediation. The proposed
crisis-resolution project, ratified by the United Nations Security Council, is
actually a compromise agreement between traditional leadership and militias.

% Compendium of the Constitutions of the Arab Countries, under the direction
of Eric CANAL-FORGUES, Center for Studies of the Rights of the Arab World,
CEDROMA, Saint Joseph University, Faculty of Law and Political Sciences,
BRUYLANT editions, Brussels, 2000, p. 254.
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demographic evolutions of each community. While religion plays
only an accessory® role in modern democracies, it continues to play
a vital, if not paramount, role in the land of Cedar.

Evenifthe provisions of the Lebanese Constitutionresemble those
of the Constitutions of the European democracies, the fact remains
that the omnipresence of the role played by the confessionalism is
a race to the bottom of all the consecrated values.

Not that the influence of religion is harmful, but for a healthier
and more efficient political and institutional life, the Lebanese will
not be able to do without a deconfessionalization. For any reform
undertaken, while referring to the national interest, has a partisan
basis whose ultimate reference is a certain membership: “Assabyia”.
Hence, for example, the multiplication of ministries in the aftermath
of the war with the establishment of the second Lebanese Republic;
up to almost 30 ministries for a country of no more than 4 million
people. As an example, Walid Joumblat claims in 1991 the creation
of a “"Ministry of the Mountain”, which he expects profits for his
Druze administrators, comparable to those that Nabih Berri was
able to draw from the “Ministry of the South” (created in 1984) for
the Shiites, and especially for the Amal movement.

While some have claimed that religion was the opium of the
people, in the sense that it serves to “put them to sleep” and
to move them away from the affairs of the city, we can see that
religion is at the heart of the business of the City in Lebanon. The

3% This is the meaning of the collective work written by Pierre Lathuiliere,

Michel Barlow, Bernard Comte, Bernard Descouleurs and Marie-Francoise Tinel,
entitled God is it Laic? published by Desclée de Brouwer in 1998. According

to these authors, the secularity does not make the faith mute but invites the
believer to express it otherwise. It makes him attentive to approaches of God or
to modalities of life in the Church that he did not suspect. Thus, the experience
of the practice of secularism can be experienced as a chance. Chance to
surprise his faith faced with a concrete implementation of respect for others and
the sense of freedom of conscience; chance to see questions about existence
awakened, proclamations of faith renewed, ecclesial lifestyles positively
revisited. As a significant cultural mutation, secularism can not be confused
with neutrality. Nor must it lead to neutralization of humanity in the face of the
questions of its origin, its ethical choices, its future, its living together.
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public service and the national representation are, for example,
subordinated to religion.

Most of the Lebanese institutional construction derives from the
principle of religious affiliation. It should be noted, however, that it is
not religion in itself that is in question, but the feeling of belonging
to this or that community. It would be even more judicious to speak
of the obligation of belonging to this or that community in order to
be able to claim any institutional existence.

The Principle of Equality; Guaranteeing the Principle
of Confessional Representation

The Lebanese Constitution, promulgated on May 23, 1926, did
not ignore the principle of equality since it is possible to read the
following in the text of its article 7: “All Lebanese are equal before
the law. They enjoy civil and political rights and are also subject to
public charges and duties, without distinction of any kind".

With the revision of September 21, 1990, a preamble¥ was
introduced, the third paragraph of which takes up the same idea and
specifies it. It says, indeed:

“Lebanon is a democratic, parliamentary republic, founded on
the respect of public liberties and first of all freedom of opinion and
conscience, on social justice and equality in the rights and obligations
between all the citizens without distinction nor preference”.

This is the principle of equality well placed in the exercise of
public freedoms, in general, and in those of citizens in particular.

%7 Like the position adopted by the French Constitutional Council, the Lebanese
Constitutional Council was quick to recognize the constitutional value in the
Preamble to the Constitution (Decision No. 4-96 of 7 August 1996 on electoral
law no. 530 of July 12, 1996) thus following a position widely shared by the
doctrine. See, for example, «Political Regimes and Constitutional Law» of Dean
Ebrahim Chiha, Al-Dar Al-Jamiyya edition, p. 408.
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The ten deputies who seized the Council for the purpose of
censoring the provisions of Law No 29 of 12 July 1996% were,
moreover, inspired by this principle by lodging their appeal.

In fact, the impugned law provided for a division of electoral
constituencies which clearly did not ensure equality, both with
regard to voters and to elected representatives.

In its decision no. 4/96 of 7 August 1996, the Council was careful
to clarify the constitutional value of the principle of equality in
electoral matters and to detail its aspects and requirements along
with the main recitals®.

% Amending certain provisions of the electoral law of April 26,1960.

3 «Considering that article 24 of the Lebanese Constitution stipulates that

the Chamber of Deputies is composed of elected deputies whose number
and methods of election are fixed; that this provision is limited to establishing
the principles which must govern the distribution of the various seats in the
House; That the Chamber of Deputies, at the time of the establishment of
the electoral laws must however, in any case, observe the general principles
which are stated in article 7 of the Constitution as in its preamble; Article 7 of
the Constitution declares: «All Lebanese are equal before the law, they enjoy
civil and political rights and are also subject to public duties and duties without
distinction of any kind».

That paragraph C of the preamble of the Constitution states in turn: “Lebanon
is a democratic, parliamentary republic, founded on respect for public liberties
and, first and foremost, freedom of opinion and conscience, on social justice
and the rule of law. equality in rights and obligations between all citizens,
without distinction or preference”.

That paragraph D of this preamble finally states: “The people are the source
of the powers and the holder of the sovereignty that they exercise through the
constitutional institutions ..."”

Considering that the election constitutes the democratic expression of this
sovereignty; that it can only be democratic if its regulation is in accordance
with the principles of the Constitution, especially the principle of equality of all
citizens before the law;

That the law is the manifestation of a general will expressed in the Chamber
of Deputies; that it takes on this character only if it accords with the general
principles of the Constitution; that it must be so uniform, the same for all
citizens; that this uniformity in the field of the electoral law is realized by an
equality established between all the suffrages of the citizens, so that each
suffrage has the same electoral strength in the various constituencies;

That the credibility of an electoral system is also based on the division of the
various electoral districts, which must guarantee equal representation.

That it is rightly considered that any division must be operated on essentially
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In other words, in pronouncing this decision, the Lebanese
Constitutional Council referred at the same time to the text of the
Constitution, to the statements in its preamble and to the theory of
the general principles of law, in order to establish as a constitutional
value, the principle of equality applied to suffrage and political
representation.

It could not fail to emphasize this for a country steeped in traditions
of equality which impose their respect on all levels, including the
constitutional plan itself, since these traditional data are derived,
from a good perspective, from a certain democratic transcendence.

demographic bases to be representative of a territory and its inhabitants.

Considering that the demographic criterion in the division of electoral districts
is not, however, rigid and absolute, that it is incumbent upon the legislator to
mitigate it when it has to take exceptional circumstances into account; whereas,
however, these attenuations which affect the principle of equality can only be
accepted if they are inspired by precise imperatives of general interest and apply
within narrow limits... Considering that Article 24 of the Constitution has, on
the other hand, established the distribution of the different seats of the House
on the basis of the rules intended to achieve with justice, a balance between
the various communities and between the different regions of the country
S0 as to ensure their adequate representation and to preserve their common
coexistence;

That these rules referred to in section 24 necessarily lose their meaning if the
electoral law, for the division of constituencies, is not based on a single criterion
applicable in all regions of the country ... that it also preserves the equality of
candidates by giving them the same rights, subjecting them also to the same
obligations ...

... Finally, it cannot be admitted that the legislature gives exceptional and
provisional circumstances a permanent character, basing on them stable and
general rules which undermine in a lasting way the principle of equality ...."
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Moreover, to the provisions of Article 24, refers% to the “properly
Lebanese principle of the equitable representation of communities
so as to ensure a balance which cannot yet be evaded” .+

Even before the recent creation of the Constitutional Council in
Lebanon, Lebanese* administrative jurisprudence also followed the
same approach, especially when, on certain occasions, it allowed
itself the equivalent of an external audit of the constitutionality
of laws* or, more control of the procedure of application of the
Constitution or general principles. But Legislative Decree No. 119
of 12 June 1959 on the Statute of the Lebanese State Council put
an end to this practice by stating that “an action for annulment and
for an excess of power may be admissible only against enforceable
regulatory decisions excluding decisions of a legislative or jurisdictional
nature® “.

40 Even if it remains within the limits of a certain discretion.

41 See on this point the report of the Lebanese Constitutional Council at the first
congress of the Association of Constitutional Courts sharing the use of French
(ACCPUF) around the principle of equality, which was held in Paris in April 1997.

42 Constituted mainly by the decisions of the Council of State.

4 This was the case, for example, when, in a judgment of 15 February 1956, the
Lebanese State Council emphasized that “in the very terms of the Constitution,
in the case of contradiction between norms, the judge must apply the
hierarchically superior norm. If it is a decree and a law it is the law that applies
and if it is in contradiction with the Constitution, it is the Constitution that the
judge must enforce”. And the 3@ Chamber of the Court of Cassation to specify,
in a judgment of April 25, 1967, that “the Constitution is the fundamental law
of the country, it must be respected and ordinary laws cannot go against it.”
But the legislator expressed his hostility to this interference by the judge in

his activity by the law of March 28, 1933, amended by the decree-law 90/83

of October 9, 1983, becoming article 2 of the Civil Code and after which “the
courts will not be able to declare the activities of the legislature null and void by
reason of non-compliance of ordinary laws with the Constitution or international
treaties.” This law echoes article 10 of the French law of 16-24 August 1790
according to which “the courts cannot (...) prevent or suspend the execution

of the decrees of the Legislative Body, sanctioned by the King, under pain of
forfeiture.”

4 Repeated by the decree n © 10434 of June 14, 1975 setting up the new
statute of the Council of State.
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The decision of the Constitutional Council of 7 August 1996
mentioned hereinabove was the first in which the Council applied
the principle of equality and pact of cohabitation. It was to return to
it later in other areas.

In a study of the Lebanese Constitutional Council dated
December 18, 20024, the latter wanted to provide some details on
the “principle of the pact of cohabitation” and that of “tacit pact”
basing the attribution of the three highest functions of the State to
the three main religious communities. It does so in these terms:
“Neither the Constitutional Council of Lebanon nor the Lebanese
constitutional doctrine has yet had the necessary perspective to
see the development of the application of the principle to particular
cases, nor to release doctrinal literature on this subject”.

However, this principle seems to be very general in scope as
regards to both norms and constitutional practice. “In our opinion,
the Constitutional Council adds, the pact of common life has been
introduced in the Constitution only to strengthen, consolidate and
frame, as by pleonasm, the principles of equality, solidarity, and
fraternity* “. In so doing, the Constitutional Council establishes the
principle of proportional and equitable representation as a general
principle protected and guaranteed by the Constitution?, as is the
principle of equality. The principle of equality is even the guarantor
of confessional pluralism and its corollary the principle of fair
confessional representation.

The analysis of the Lebanese Constitutional Council is however
only relevant if we follow a logic of protection of minorities.
Fundamental and individual rights are in a way hidden from the
rights granted to the main communities. Protecting the rights of
minorities does not necessarily mean protecting the rights of the
individuals who make up these minorities.

4 Ottawa Congress of ACCPUF, Report of the Lebanese Delegation on the
Principle of Fraternity, December 18, 2002.

46 Parliamentary contests always resonate with its importance.
47 And consequently by the Constitutional Council itself.
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To fully understand the functioning of Lebanese institutions, a
wise observer must consider several parameters, both external
and internal. The analysis of the allegiances of the community does
not, on its own, give a true and complete image of the Lebanese
institutional panorama.

The delegation of the Commission of the laws of the French
Senate was able, throughout its visit to Lebanon, in 1996-1997,
“to measure the very great complexity of the political situation
of Lebanon which appears as an indecipherable, impenetrable,
even enigmatic country. Lebanon is a state under attack by the all-
powerful ethnic or religious groups sensitive to external influences,

"

a state that rests on a fragile Islamic-Christian balance® ”.

In a country that does not exceed 10,452 square kilometers,
seventeen legally recognized communities coexist* . Each claims a
representatively proportional to the number of citizens composing
it. This is made possible because every Lebanese is required to join
a community, whether through birth or choices .

4 Report 111 - 1996/1997 of the delegation of the Commission of the Laws

of the French Senate entitled «\What future for Lebanon? Composed of MM.
Jacques Larché, Pierre Fauchon, Charles Jolibois, Michel Rufin and Jacques
Mahéas.

4 15 communities are organized by laws and decrees: law of 2 April 1951
for Christians and Israelites; Legislative Decree No. 18 of 13 January 1955,
as amended by the decision of 5 March 1967, for Sunnis; Law No. 72/67 of
19 December 1967 for Shiites; two laws of July 13, 1962 for the Druze. The
remaining two communities are not legally organized due to their small size;
they are Ismailis and Alawites.

%0 The report of the Committee on the Elimination of Racial Discrimination
dated 10 June 1997 stresses that there are two forms of confessionalism

in Lebanon: confessionalism concerning “personal status” and “political
confessionalism”. Although it is permissible, he concludes, in principle, «to
everyone to adhere to the confession that he considers to be in conformity with
his religious convictions, membership in a community is, in the vast majority

of situations, birth in a family entered in the register of civil status as being of
this or that confession. The marriage ceremony before a particular religious
authority, resulting in the subjection of the matrimonial regime to its law, does
not necessarily imply a belief in the religion in question or the daily practice of its
worship. The same is true of participation in political life or access to the public
service.
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The choice being, of course, limited to the seventeen legally
recognized communities. The practice of other cults is certainly
not prohibited, but it does not imply the recognition and protection
referred to in the Constitution in article 95 .

In this context of all power of the community groups, which are
SO many pressure groups on any political decision, it is difficult to
find a consensus making it possible to put the general interest in a
common denominator.

This is undoubtedly what led Georges Corms2 to affirm that in
Lebanon, the representative systems of the nation are such that
they prevent the sovereignty from existing fully and unconditionally.
Indeed, the basis of law and order in Lebanon, he stresses, is not
the state, but the religious community. Decree 60 L.R. of the French
High Commissioner in 1936 which institutes 14 so-called “historic”
communities, has consecrated them as the basis of public order
and as intermediate public law bodies between the citizen and the
State. This is why the full exercise of sovereignty by the state is
conditioned by the agreement of the civil and religious authorities
of the different historic communities or, at least, of the largest of
them. The discontent of one of the great communities is enough to
paralyze the proper functioning of the State and gives rise to haggling
over the exercise of power, incompatible with the notion of full
sovereignty. Proof if needed with the resignation in early November
2006 of five Shiite ministers of the Lebanese government. “We
have resigned because the majority insists on exercising power
alone,” said Hezbollah bloc leader Mohammad Raad. “We do not
want ministers who blindly follow the majority”, he added after
the failed consultations begun on November 6, 2006, between

51 Article 9: Freedom of conscience is absolute. By paying homage to the Most
High, the State respects all denominations and guarantees and protects their
free exercise provided that public order is not violated. It also guarantees to the
people, to whatever rite they belong, the respect of their personal status and
their religious interests.

52 Georges Cormis lecture given on 11.05.05. Holy Spirit University of Kaslik,
Seminar “Difficult Democracy in Lebanon”, Historical, regional and international
constraints in the functioning of democracy in Lebanon.
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Lebanese political leaders on a national unity cabinet.

Hezbollah and its Christian allies of the “Free Patriotic Current”
(C.PL.), General Michel Aoun, demand the formation of a
government of national unity in which the opposition would have a
blocking minority®® . The parliamentary majority, led by Saad Hariri,
refuses on his side to grant the opposition this blocking minority and
sees behind this operation an attempt by Syria to return in force on
the political scene in Lebanon.

So, adds Mr. Corm, the text of the constitution is not the true text
that defines the nature of the state in Lebanon; the decree of 1936
is the one that institutes public order based on community. But,
he writes, the sovereign state is one where no intermediate body
exists between the state and the citizen® . Even in the federal state,
this is verified; simply in this case, the citizen responds directly and
without an intermediary to a double allegiance, that of the federal
state to which he belongs and that of the federal state to which
the state belongs. Besides, it is this particular situation in Lebanon,
as a State with sovereignty conditioned by the agreement of the
religious communities, which led the fathers of independence to
imagine the formula of a National Pact of 1943 acting as a “contract”
“not between the citizens, all confessions, but between the main

53 According to the provisions of the Lebanese Constitution. More specifically
Article 69 (amended by the Constitutional Law of 17/10/1927, repealed by the
Constitutional Law of 8/5/1929, and instituted by the Constitutional Law of
21.9.1990), according to which “The Government is considered as resigning in
the following cases: a) If the Head of Government resigns. b) If he loses more
than a third of the number of his members as fixed in the training decree. c¢) In
the event of the death of the Head of Government. d) At the beginning of the
mandate of the President of the Republic. e) At the beginning of the mandate
of the Chamber of Deputies. f) When the Chamber of Deputies withdraws its
confidence on its own initiative or because of a question of confidence”. What
the Shiite ministers wanted by resigning was the consecutive resignation of
the government but their number not corresponding to a third of the Council of
Ministers nothing could force the government to resign, at least constitutionally.
They decided to ask for the resignation of the government otherwise: by
mobilizing «the street» and besieging the seat of the Council of Ministers.

5 This is questionable at first glance.
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communities. The added difficulty here is the confusion that reigns
in the use of the word community® .

In any case, this confusion of the types between denominational
membership and political practice has given rise to a rather singular
political system in which the sharing of power takes place on a
confessional basis (Title One) and where religion plays a primary
role under the protection of the Constitution (Title Two).

Il. Power Sharing on a Confessional Basis

It is certainly worth remembering that the division of the various
powers in Lebanon, in the form we now know, goes back to the
National Pact of 1943. Despite a number of shortcomings®, the
National Pact was well respected in its main lines, especially as
regards the division of powers on a confessional basis.

It is doubtless believing to safeguard the general interest that in
1943 MM. Riad el-Solh and Bechara el-Khouri concluded the National
Pact (Chapter One) and it was by diverting the spirit of the National
Pact, while claiming to strengthen it, that the Taif Agreement was
concluded in 1989 (Chapter Two).

% Does this term refer to the two major religious groups in the country: Christian
and Muslim? Or does it designate, within each of these two groups, different
communities (Sunni and Shiite for Muslims, unclassifiable Druze, Maronites,
Greek Orthodox and Greek Catholics and other minority communities for
Christians?, not to mention two Jewish communities).

% This concerns first and foremost the foreign policy section of the Covenant,
where it was not first respected by President Camille Chamoun in 1956 when
he wanted to rally Lebanon to the Eisenhower doctrine; and a second time

in 1969 when Prime Minister Rachid Karamé tipped the scales in favor of the
Palestinian armed presence in Lebanon by concluding the Cairo Accords.
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The National Pact

The National Pact as it was concluded in 1943 is not the result of
an artificial graft but rather of a long historical and social maturation.
The confessionalism it contains in its content (Section Il) is only the
culmination of a long historical process (Section |).

The Historical Background of the National Pact

The socio-political structure of contemporary Lebanon relies
mainly on traditional elements: communities first, but also feudal
and clans, which correspond to important social realities, although
not exclusive. A complex balance, organized around them, increases
their political symbiosis and a certain national cohesion.

The communities possess and preserve, in Lebanon, their original
characters; they fit, each in their own way, into the Lebanese nation
they compose. Evenifoneignorestheirpoliticalrole, the communities
appear as an ever-important element of the moral framework
of Lebanon, they seem there, in the current state of minds and
consciences, as indispensable as the families in Lebanon. It is the
social balance of the country®” . So it is not a matter of respect for
communities that may be involved in tomorrow'’s Lebanon, but the
modalities of their integration into political structures; some believe
that current solutions in this area are tainted by an excess, which
they denounce as confessionalism, and which ultimately results in
the dependence on the community or denominational allegiance of
the entire distribution of jobs and State charges.

While the importance of communities in the country and the state
is obvious, that of feudalism may not be sufficiently perceived. It is
believed that social evolution, which is real, has completely abolished
feudalism. In fact, if since the eighteenth century the Lebanese

57 |t is astonishing to note that this same observation was made in 1954 by
Pierre Rondot, The socio-political structures of the Lebanese nation, Revue
francaise de science politique, 1954, volume 4, number 1, p. 87.
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emirate successfully fought against the “great” and slaughtered
some high heads, this action has left behind important families or
simply nobilities, which by very different means: wealth, intrigue,
but also courage and devotion, have preserved or reconquered,
locally and then at the state level, means of survival.

Above all, in the mountain and rural regions, but also, by
impregnation, in certain districts of the cities, life remained largely
traditional. The relations between individuals and between groups
remain, if not regulated, at least influenced by the tribal custom and
by ancient oppositions, constantly renewed or revived, of families
and clans.

Moreover, the division of factions has always opposed groups of
mixed populations, made of elements of diverse religious affiliation;
which contributed to reducing denominational differences, but also
to maintaining the social and political importance of feudal families.
Until the beginning of the eighteenth century, the old Arab division
prevailed in Lebanon between Qaisi and Yemeni. Crushed, the latter
populated Beirut with their debris, which increased the resentment
of the mountain for the city, but also helped to implant in it the
tribal manners. Immediately, a new division between Yezbeki and
Joumblati re-established itself in Mount Lebanon. Under Druze
chiefs, the latter initially grouping opposition to the emirs who hit
them hard; the family of Joumblat remains, up to our days, the
greater authority of the Chouf, not without contestation on the part
of the Arslan, the most ancient familys, perhaps of the country,
which was episodically the animator of a third-party.

Families of Christian leaders, sheikhs, more rarely emirs,
sometimes of Druze or Shiite origin, have asserted their authority
with smaller means, especially in the North. The popular reactions
of the mid-nineteenth century, the influence of former emigrants,
and unequal successes in business or public life have strongly
shaken the traditional rankings, but not completely shattered local
positions, possible bases of political careers.

% She gave Arabism her great leader: Chekib Arslan.
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In the city itself, de facto authorities are exercised by the
intermediary of abadayes, hired men in the service of notables or
clans. As reported in the newspaper L'Orient of 4 June 1950 “the
conduct of the abadayes of Beirut does not differ, proportionately,
from that of the tribes of Hermel”.

Thus feudal influences, based on customary manners, remain
relatively solid; they helped to introduce into Lebanese public life
an original, almost typical character: the political leader or zaim.
Born of local, economic and social necessities, zaim survives them
or reestablishes them for their benefit, often to the detriment of
the state. Useful formerly at the beginning of the development®,
feudalism today “is no longer earthly; it is political, administrative
and judicial® “.

Traces left in the hands of the tribal spirit are invoked by the zaim
to play the role of arbiter where he substitutes, with the approval
of the authorities, the regular administrative and judicial organs.
Thus in 1950 Mr. Sabri Hamadé, the Shiite leader of the Hermel,
besides deputy and president of the Chamber, admitted that the
disorders aroused by the Dendaches could only be regulated by a
“tribunal tribal” that he presided. “Such a compromise,” said Henri
Pharaon, Catholic Greek MP from Beirut on 21 January 1950, “is
the most disturbing act committed by the authority against the
law and against itself. Justice has been put to the service of the
executive”. Thus, writes a major daily in Beirut, “the feudal zaims
did not settle anything... [They] consolidated the manners and the
mentality which are at the origin of the vendetta ... [Or] they are
men in power ... Have they used the power of substituting their
justice for that of the state and the laws ?

The Charter of the Mandate on Syria and Lebanon entrusted to
France by the Council of the League of Nations on July 24, 1922,

% A. LATRON, La vie rurale en Syrie et au Liban, Beyrouth, 1936, p. 156.

80 Charles AMMOUN, Return to the Fray, Cenacle Conference, 1950, Grade 4,
No. 162, p. 27.

6" The East, August 5, 1950.
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provided that the mandatory Power was to draw up within three
years from the entry into force of the mandate. An organic status
for these two countries. It was in response to the violent demands
of the Syrian Nationalists during the 1925 uprising that France was
led to grant Lebanon the 1926 Constitution®? .

The reference text for the official recognition of communities®® is
a decree of 13 March 1936 of the High Commissioner of the French
Republic for Syria and Lebanon. Article 2 of this decree stipulates
that “the legal recognition of a community with a personal status
has the effect of giving the text defining its status the force of law
and of placing this status and its application under the protection of
the law and the control of the public authority”. This is undoubtedly
what led Georges Corm to affirm that the 1936 decree is the one
that institutes community-based public order.

Confessionalism in Lebanon was not born with the National Pact
of 1943, but has its roots in a period difficult to define, and in any
case a very remote history. To conclude, however, from the decree
of March 13, 1936, that France, through the High Commissioner, laid
the foundations of a confessional system that would be somewhat
hasty. Lebanon at the time was indeed under French mandate, but
the French couldn’t but meet expectations of confessional groups.
It is necessary to believe that the French, anxious to preserve a
certain civil peace in the territories which were attributed to them
by the Sykes-Picot agreements, could only follow the claims of the
Lebanese who could seem legitimate at the time.

On November 10, 1943, the delegate-general of fighting France,
interpreting with rigor the instructions of the French Committee
of National Liberation, though it is his duty to oppose by force a
constitutional revision, voted without his consent by the Lebanese

62 The works were submitted to the deputies who ratify them definitively
between May 23 and 26, 1926.

83 |t would be difficult to specify the nature of these communities as Kamal
Hamdan points out in his book «Lebanese conflict: religious communities, social
classes and national identity», published in Paris by Garnier in 1997.
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Chamber with a view to limit its powers, and arrest the President
of the Repubilic, the President of the Council and several ministers.
This extreme attitude was all the less likely to be maintained when
the British authorities doubled in Lebanon, as in Syria, those of
fighting France. On November 23, General Catroux, sent by Algiers
as a mediator, released the detained statesmen, and constitutional
life was restored. Meanwhile, the free ministers had formed a
government of resistance in the mountains; the measures taken
against the first personages of the State had provoked violent
indignation among Christians as well as among Muslims, strongly
united in a common national sentiment. Such was the origin of
the National Pact of 1943, a passionate confirmation of an old
agreement. Later on, a politician and a Muslim publicist stated that
it was “consented by all Lebanese, and is the symbol of their union
and fraternity "+ .

It must be emphasized, however, that at the root of this Pact
the main map of the negotiations was the demographic base of
each denomination. However, to assess the demographic weight of
each community, the statistical tool is lacking. The last census dates
from 1932, when Lebanon was still under the French protectorate,
gave a large majority to Christians (more than 56%). In 1986, the
Catholic Information Center, CCI, published new demographic
statistics according to which the number of Christians would always
be slightly higher than that of their Muslim compatriotses .

In 1992, the Directorate of Personal Status of the Ministry of the
Interior published a distribution of the Lebanese population which
remains very imprecise for several reasons:

- The non-removal of a large number of people who died in the
1975 and 1990 period

- Negligence in the transfer of a large number of married citizens
in the same caza or between caza and department

64 Mohieddine NSOULLI, in Beirut, February 3, 1949.
8 Catholic Information Center (The East on the Day, October 24, 1986).
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- The existence of administrative errors resulting from the
repetition of many names

- The non-radiation of names of emigrants who have left the
country for many years

According to more recent unofficial data, Muslims have become
a clear majority (63% against 36% for all Christians). No doubt
the refusal to organize a new census of the entire population
corresponds to the desire not to affect the institutional balance
between Christians and Muslims.

Be that as it may, the Taif accord took into account the significant
decline in the relative share of Christians in the Lebanese population
by instituting parity between Christians and Muslims for the
distribution of the 108 seats in the Chamber of Deputies which
included previously 66 Christians for 33 Muslims and carrying out
a transfer of prerogatives, formerly held by the President of the
Republic, to the Council of Ministers. The National Covenant of
1943, concluded between Bechara el-Khouri and Riad el-Solh has
thus become the founding charter of Lebanon.

“The Nation is thus based on a foedus, a pact, as if it were limited
to the expression of a community compromise, a modus vivendi, a
collective way of lifess .

66 Edmond Rabbath, The Historical Formation of Political and Constitutional
Lebanon, publication of the Lebanese University, Beirut, 1986.
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The Contents of the National Pact

To formalize® the confessional balance of the Lebanese entity, the
National Pact has resulted in a distribution of the highest functions
of the State:

e To the Maronites, the Presidency of the Republic and the
command of the army;”

¢ To the Sunnis, the Presidency of the Council of Ministers;
¢ To Shiites, the Presidency of Parliament;

¢ To the Greek Orthodox, the vice-presidency of the Parliament.

57 |t should be emphasized that the National Pact formalized the Community
system but did not create it. The participation in the power of communities
dates back to the nineteenth century, precisely in 1842, when the Lebanese
Mountain was divided into two caimacamats, one Druze and the other Maronite.
In 1845, the Chekib Efendi settlement endowed each caimacamat with a council
representing the different communities. There were indeed two Maronite
representatives, two Druze, two Greek-Orthodox, two Greek-Catholic, two
Sunni and one Shiite. The bloody events between the Maronites and the Druze
in 1860 would precipitate the intervention of the French army with the blessing
of Napoleon Ill. The Cayazamats are replaced by a Moutacarrifat regime whose
leader is a Christian Moutacarrif assisted by a Central Administrative Council
composed of representatives of the religious communities. Subsequently, the
French Mandate and the proclamation of Greater Lebanon did not change the
principle of community representation confirmed both by the composition of the
Representative Council instituted before the vote of the Constitution and by the
Constitution adopted in 1926.
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However, one should not think/conclude that before the National
Pact the distribution of these posts was done without any reference
to the candidate’'s community membership. Participation of the
various communities in power had gradually taken place, but in
a flexible way, without rigid assignment of posts to a particular
community® .

The distribution of functions within the Government and the
administration was carried out according to the principle of parity
and on the basis of article 95 of the 1926 Constitution, before its
repeal by the Taif agreements: transitional and in accordance with
the provisions of Article 1 of the Charter of Mandate, and with an
intention of justice and concord, “the communities will be fairly
represented in public office, and in the composition of the Ministry
without this however harm the property of State”.

From the earliest days of its independence, Lebanon is thus a
“federation” of confessional communities, although with regard to
classical constitutional law, it remains a unitary state.

Historically, the 1943 National Pact was an agreement never
signed and made public as such. It was therefore an agreement
between a Maronite current favorable to a wide opening to the Arab
world and a Sunni current, which, informed of the state of mind that
had developed after the Franco-Lebanese Treaty of November 13,
1936, opted for a coexistence with Christians in an independent
Lebanon, no stranger to the Arab world that surrounds it.

% Thus Lebanon knew two Presidents of the Greek Orthodox Republic (Charles
Debbas, President from 1926 to 1931 and Petro Trad appointed in 1943) and a
Protestant (Ayoub Tabet, President also appointed in 1943). As for the Chamber
of Deputies it was presided by a Maronite (Moussa Nammour, from July 1926
to October 1927), two Sunnis (Muhammad Al-Jisr from 1927 to 1932 and
Khaled Chehab from October 1935 to June 1937) and three Greeks Orthodox
(Charles Debbas from 1934 to 1935, Petro Trad from 1937 to 1939 and Habib
Abu Chahla from 1946 to 1947). Maronites also assumed the presidency of the
government (Auguste Adib and Béchara El-Khoury, 1926 and 1927, Habib Bacha
al-Saad from 1928 to 1929 and Emile Edde from 1929 to 1930).
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The history of Lebanon, the action of the Mandate, and the ethnic
and demographic composition of the country had already polarized
the Lebanese around two fundamental trends.

On one hand, that of Christians favorable to a rapprochement,
at all levels, with the West. “Despite the fact that the Mandate
was a state of dispossession and exploitation, it nevertheless
involved a security aspect for minorities. Far from being a dam, the
sea is a place that connects the Middle East, Lebanon in particular,
to different countries of Greco-Latin civilization. All this allowed
Lebanon to maintain a cultural and economic level beyond that of

"

its neighborhood® “.

Lebanon was indeed a reference in the region. Writers and
thinkers from neighboring countries came to publish their works
and live in Lebanon, which guaranteed them certain freedom that
they could not hope for in their countries. This is the case of the
Syrian poet Nizar Kabbani whose work, sometimes controversial,
could only be published in Lebanon™.

8 Gérard Figuié, Update on Lebanon, Anthology editions, Beirut, 1996, p. 51-54.

70 This freedom is however relative; it is less affirmed when the confessional
sensibilities are at stake. A famous example, dating back to the sixties, under
the mandate of General Fouad Chehab, was the ban on television of Athalie
de Racine, where the censorship thought to detect obvious manifestations

of "Zionist propaganda”; General Chehab, who was waiting in front of his
television set to see a play he had, like all the schoolboys of his time, studied
in class and of which he knew that the most knowledgeable connoisseurs
consider it to be the masterpiece to be tragic French theater, had to resign
himself to cash the blow, the grievances invoked against the biblical tragedy of
Racine creating a “delicate” situation. Most recently, censorship has refused to
authorize, unless modifications were made to it, certain sequences of a ballet
performance of Maurice Béjart»s troupe, for reasons relating to the costumes
of the dancers, not to be indecent but prejudicial to certain religious values,
these costumes seeming to evoke the dress of whirling dervishes in Sufi

ritual dances. Neither the protests of the press, nor those of Maurice Béjart
himself, though a Muslim, who refused to change the show, could do anything
about it. A few years ago, all editions of the Qunan in foreign languages,

even those made under the aegis of Muslim religious authorities or with their
agreement, were removed from the bookstores, the Qunan being insusceptible
to translation. What led Professor Jean Salem, during a conference at the

St Joseph University of Beirut in May 2000 on the theme of “religion and
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On the other hand, some still consider Lebanon as the cultural and
economic extension of the Arab world. Their refusal of the \West is
radical. Instead of being a hyphen, for them, the sea is a barrier that
should not be opened to goods, lest they convey concepts hostile
to their lives. In this perspective, Lebanon is not an eternal entity,
but, according to Arab needs and interests, at the service of any
unionist movement.

The National Pact was a common denominator for both of
these trends. The Christians consented to give up all external
protection, especially from France and broke with the Mandate. The
Muslims, for their part, renounced all attempts at union with Syria.
The foundations of a state were thus laid, but the solution of the
fundamental problem, that of identity and national belonging, was
forgotten either by negligence or because it was likely to pose more
problems than solving them.

The fact remains that this negligence threatens the Lebanese
institutional balance built on bases whose solidity remains, at
least, uncertain. Can we conceive of a nation without it? As long
as community belonging will prevail over national belonging, is it
possible to envisage setting up stable institutions?

As Gérard Figuié asserts, “for Muslims, the independence of
Lebanon is relative and provisional. The Arabs are brothers who
must be helped, whether persecuting or persecuted. The dogmatic
fraternity cements this esprit de corps. The National Pact can be
broken as soon as the interest of the Umma” demands it”.

constitutionalism in Lebanon”, to affirm that “a state thus constantly on the
defensive, because it is aware of its infirmities and its servitudes and incapable
of overcoming them ... it cannot constitute a dynamic instrument of framing

of the social body, neither a functional tool, with accepted legal and moral
authority, regulation and arbitration between its constituent elements, nor, a
fortiori, the promoter of genuine recognition between spiritual and intellectual
families as well as between citizens.

' The Umma means "nation” in the broadest sense of the term, that is, the
Muslim nation. Geographical boundaries are no longer appropriate when talking
about the Umma. There is only one nation «lslam» to which belong “Muslims”.
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This statement, however, is not definitive and must be understood
with many nuances and precautions. It has been partially verified
several times, the Arab world is far from homogeneous. The
Umma itself is divided into several currents and branches whose
ramifications extend to the heart of Lebanese society without
winning a unanimous adherence to a single ideology of all Lebanese
Muslims. If, for example, some of the Shiites express some
allegiance to Iran’, this is not the case for all Shiites. Similarly, if
some Sunnis turn to Saudi Arabia, this is certainly not the case for
all Sunnis. There are deep differences between Shia Muslims and
Sunni Muslims.

Besides, the association of Muslims with the life of the
Lebanese State is not done without delays, hesitations, sometimes
backtracking; they are attracted to it by very different considerations,
ranging from the possibility of a very wide participation in power,
even of a decisive influence on the Christian divisions, the desire
to avoid the development of a practically “Christian” Lebanon.
On the margins of the Arab world; in the opposite direction, they
are sometimes held back by the attraction of the Arab states with
a Muslim majority from the inside, by the feeling of a primordial
allegiance to the Arab world, by the inevitable disappointments
resulting from the dynamics of Lebanese institutions.

If one subject has collected a broad although not unanimous
Muslim adherence, it is indeed the Palestinian cause. But again,
it is not, a solidarity specific to the Muslim community, the
Christian communities also associated with it, while refusing that
the Palestinians use the Lebanese territory as a rear base for their
operations.

Therefore, and given the geopolitical situation, the institutional
and political stability in Lebanon remains largely dependent on the
political stability in the region, Lebanon being subjected, willy-nilly,
to outside influences.

2 Financial support of Hezbollah.
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But the main fragility of the National Pact remains its legitimacy,
which is quite limited, and its low legal value. Not that the intentions
of the two parliamentarians behind this pact were bad, quite the
contrary, but the complexity of the Lebanese social fabric required a
more ambitious approach.

As Georges Corm asserts, Lebanon is a "“sovereign state
conditioned by the agreement of religious communities”. The
fathers of independence had concluded a national pact as a “social
contract “. This contract has many shortcomings, however.

In the first place, this contract is unwritten and its exact content
remains largely unknown outside the two protagonists who concluded
it. All that remains is the distribution of the main State expenses and
the renunciation of the main communities to any foreign allegiance.

The second deficiency is the quality of the two characters who
concluded this Covenant. Indeed, although Béchara EI-Khoury
and Riad El-Solh were deputies at the time, did they have the
necessary quality to conclude such a Pact? Did their parliamentary
representativeness confer on them national representativeness?

This question of representativeness calls for the more complex
question of the interpretation of the notion of community. Are these
the two major religious groups in the country? or, within each of
these two major groups, different denominations ?

For Georges Corm, in the first case, the 1943 Pact is a pact
between Christians and Muslims, all communities combined; in the
second case, it is only a pact between Maronites and Sunnis, since
its authors are one Maronite (Béchara ElI-Khoury) and the other
Sunni (Riad EI-Solh).

73 Holy Spirit University of Kaslik, Seminar “Difficult Democracy in Lebanon”,
Historical, regional and international constraints in the functioning of democracy
in Lebanon. Georges Corms lecture given on 11.05.05.

74 Christians and Muslims.

75 Sunni and Shiites for Muslims; the different Christian communities; the Druze
and the Jews.
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The fact remains that in both cases, the lack of representativeness
of the two historical figures who concluded the Pact undermines its
very legitimacy. The main weakness of this Covenant lies in this
fundamental point.

Criticism of the legitimacy of the National Pact is not intended to
challenge or discredit the intentions of those who initiated it. The
National Pact is ultimately the fruit of the meeting between a future
President of the Arab-Maronite Republic’® and a future Lebanese-
speaking Arab Prime Minister” .

Despite the relative legitimacy of the National Pact, its two
instigators have always wanted to give it a much greater scope
than it deserves. Thus, in a speech dated March 7, 1944, on the
occasion of the commemoration of the birth of the Prophet and in
the presence of the Mufti of the Republic, President Béchara El-
Khoury defines the National Pact as “a commitment to the honor
taken by all Lebanese of all tendencies and all classes in order to
perpetuate true independence, national sovereignty, a safeguard of
the Constitution of the country”.

But this assertion of President EI-Khoury does nothing to
strengthen the legitimacy of the Covenant itself being one of the
two instigators of the Covenant and having obtained no special
mandate for this purpose.

This Pact is ultimately an agreement between two characters
who, despite their historical dimension, were only parliamentarians
with no delegation of powers relative to this effect.

Moreover, the Covenant itself was not subject to popular approval
by referendum or even parliamentary approval. If that were the case,
the Covenant would have acquired, to varying degrees, greater
legitimacy because it would have associated all the communities of
the country indifferently.

76 From September 21, 1943 to September 19, 1952.
77 From 1943 to 1945.
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Moreover, if the Covenant had been put in writing and submitted
to a referendum for inclusion in the text of the Constitution, it would
have acquired an indisputable legal value.

The state set up in 1943 seemed to contain the seeds of its
failure. It has been placed in a precarious balance dynamic that
nothing could break.

The equilibrium will indeed be broken and a new equilibrium
should emerge from the signing of the Taif Agreement.

lll. The Taif Agreement and the Establishment
of the Second Republic

It was in 1989, when General Michel Aoun was appointed Prime
Minister at the head of a military government by the outgoing
President of the Republic Amine Gemayel that some deputies took
the road to Taif, in Saudi Arabia, to attempt to find a solution to the
conflicts that were raging in Lebanon.

The agreement found in Taif marks a break in its content (Section ),
which has not failed to elicit a number of reactions (Section Il).

The Content of the Taif Agreement

Following a proposal by the Arab Troika”, 58 out of 99 Lebanese
MPs meet in Taif on September 30, 1989, to agree on a “national
document of understanding”. This is how the members sign this
agreement on October 22, 1989. This agreement governs Lebanon
today and has largely inspired the Constitution of the Second
Republic. The Taif Agreement was indeed ratified by the Lebanese

78 Saudi Arabia, Morocco and Algeria. Under the auspices, moreover, of different
other countries like France, the United States and Syria.

59



Revisiting the Path of Lebanon over the Past 100 Years

Parliament, at least what remained of it on 5 November 1989, and
incorporated into the Constitution by the Constitutional Law of 21
September 1990.

One can, without too much venture, make an observation. Taking
into account the demographic shift in Lebanon, the constitutional
revision resulting from the Taif agreement legally endorses the
lesser influence of Christians and the greater place of Muslims,
especially Sunnis.

This document provides for a plan for the gradual disarmament of
militias and a revision of the 1943 Constitution to adapt the Lebanese
political system to the current demographic weight of the various
communities. This constitutional reform has made it possible to:

¢ Reduce the powers of the President (Maronite Christian) to
those of the Prime Minister (Sunni Muslim) and the Speaker of
the Assembly (Shiite Muslim);

¢ entrust the executive power to a Council of Ministers where
the portfolios will be equally divided between Christians and
Muslims;

¢ increase the number of deputies from 99 to 128 removing the
numerical superiority of Christians to achieve parity between
Christians and Muslims.

For the rest, the key posts of the State will remain confessionally
distributed as in the past namely:

e The Presidency of the Republic will return to a Maronite
Christian,

¢ The Presidency of the Council to a Sunni Muslim,

® The Presidency of the Chamber of Deputies to a Shia Muslim.
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It is, therefore, useful to recall the objectives and benchmarks set
by the two artisans of the National Pact during its elaboration in 1943:

e Complete and real independence from the states of the West,
from all the states of the West;

e Complete and genuine independence with regard to the States
of the East, of all the States of the East;

¢ No guardianship, protection, preference or privileged position in
favor of any State;

e Cooperation to its most extreme limits with sister Arab states;

¢ Friendshipwithallforeign statesthatrecognize ourindependence
and respect.

One of the widespread ideas about the National Pact is that it was
concluded for a provisional period. After the latter, Lebanon would
see itself in its golden period, that of complete national integration.

Taxed to be provisional, the Community system still lasts at the
moment when we are currently witnessing the preludes to the trial
of the National Pact itself. Fifty years after the elaboration of the
latter, the revelations made by the generation of politicians of 1943
denote a tendentious political game of the parties involved and a
false Machiavellianism in the construction of the future.

The seriousness of such a situation is that it was perceived by
some as an “indispensable” fait accompli. And others went on to
say that the privileged relations that were created with Syria in the
aftermath of the Taif Agreement constituted for Lebanon the only
way to face the many challenges that lie ahead. This option was
practically tantamount to exerting, automatically, the Lebanese on
the way of a policy of regional axis, and to force them to a forced
marriage which would place the country of Cedar lagging behind its

Syrian neighbor.
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Admitting in this way that Lebanon must be attached to the
Syrian locomotive was equal to questioning the very foundation of
the National Pact, since one of the two negations of this Covenant
is thus relegated to oblivion. However, this famous double negation
which was at the base of the inter-Lebanese consensus in 1943
was to serve as a starting point for consolidation of incipient
independence. The latter was threatened by the conception that
some people had of privileged relations.

In order for the National Pact to be radically and profoundly
amended in this way, it was imperative that a consensus be
reached in this regard among the country’'s multiple social, political
and community components. Otherwise, it is the raison d'étre of
the Lebanese entity, and therefore its political independence, which
could be altered by regional interference. However, it is clear that the
signing of the treaty with Syria as well as the nature of the relations
maintained between Damascus?™ and the Lebanese authorities
were not the fruit of a freely expressed national will and consensus,
but rather a balance of power and a regional context, both of which
are subject to changing circumstances.

While it is true that the Taif Agreement provides that Lebanon
is an “Arab country of belonging and identity” whose borders are
internationally recognized, this should exclude any annexation of all
or part of its territory by one of its neighbors, Syria and especially
Israel, the fact remains that this agreement devotes a specific
paragraph to the Lebanese-Syrian® relations. On the basis of this
declaration of principle, the two countries signed on 22 May 1991
a treaty of fraternity, cooperation, and coordination which went as

7% Adoption by the United Nations of Resolution 1559, September 2, 2004,
reminded Syria of its obligation to withdraw from Lebanon. But it was the
assassination of Rafik Hariri on February 14, 2005, that precipitated this
withdrawal after a multi-faith popular uprising, but again not unanimous. Recall
that the militants of Hezbollah and Amal Party, both mostly Shia and faithful to
the Syrian regime, protested against this withdrawal.

8 “|ebanon, which is of Arab identity, maintains fraternal bonds and friendship
with all Arab countries. It has a special relationship with Syria that derives its
strength from the neighborhood, history and common fraternal interests”.
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far as the creation of a Superior Council composed of the highest
constitutional authorities from both countries.

The first Lebanese Constitution of 1926 had retained the principle
of the abolition of political confessionalism insofar as the Community
distribution of public functions and posts was transient®’. The Taif
Accord takes up this principle by affirming that “the abolition of
political confessionalism is a primordial national objective that would
be achieved, in stages, according to a plan”.

Article 958 of the Constitution entrusted the establishment of this
plan to the Chamber of Deputies elected on an equal basis between
Muslims and Christians who could deliberate from the work of a
National Committee chaired by the President of the Republic and
including political, intellectual and social figures in addition to the
Speaker of the Chamber of Deputies and the President of the
Council of Ministers.

81 Article 95 before its amendment by the Constitutional Law of 21.9.1990:
“As a transitional measure and with an intention of justice and concord,
the communities will be fairly represented in the public offices and in the
composition of the Ministry, but this can not harm the good of the state.

82 Article 95 (Modified by the Constitutional Law of 9/11/1943 and by the
Constitutional Law of 21.9.1990): The Chamber of Deputies, elected on an
equal basis between Muslims and Christians, must make adequate provision
to ensure the suppression of political confessionalism, following a step-by-step
plan. A national committee will be constituted and chaired by the President

of the Republic, including political, intellectual and social figures in addition to
the President of the Chamber of Deputies and the President of the Council

of Ministers. The mission of this committee is to study and propose ways to
suppress confessionalism and to present them to the Chamber of Deputies
and the Council of Ministers and to continue the implementation of the plan by
stages. During the interim period:

A) Communities will be fairly represented in the formation of the Government.
B) The confessional representation rule is deleted. It will be replaced by
specialization and competence in the public service, the judiciary, the military,
security institutions, public institutions and mixed economy and this, in
accordance with the needs of the national agreement, except the functions of
the first category or their equivalent. These functions will be divided equally
between Christians and Muslims without reserving any function to a particular
community while respecting the principles of specialization and competence.
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Pending the realization of this plan, the Constitution instituted a
transitional arrangement providing for the equitable representation
in the formation of the Government and the suppression of the
confessional representation, with the exception of the functions
of the first category civil servants, the judiciary and the military
institutions and its replacement “by specialization and competence”.
Ultimately, the Chamber of Deputies would be elected on a national
and non-community basis.

It should be noted, however, that since 1990, with the exception
of the abolition of the mention of community membership on identity
documents, the record of the abolition of political confessionalism
has not progressed.

Thus, as confirmed by an interview, considered particularly
interesting by the report 111-1996 /1997 of the delegation of the
Commission of the Laws of the French Senate, with Mr. Elie Ferzli,
Vice-President of the Chamber of Deputies, the functioning and the
internal organization of it remain marked by community logic. This
is the case first of all for the division of functions: the presidency
returns to a Shiite, the vice-presidency to a Greek Orthodox and
the presidency of the commission of the Laws, the “mother of all
the commissions”, according to Mr. Ferzli must be attributed to a
Maronitess .

For Mr. Issam Sleiman, the parliamentary groups are only “the
expression of the confessional and clan structure of the countrys ”.

The question, therefore, arises whether the system of
representation as it exists in Lebanon does not ensure the
reproduction of the same traditional pseudo-elitist political caste,
more and more based on the power of clans and families. So full
of consensus that it ends up forgetting its representational function

8 Op. cit.

84 |ssam Sleiman, Interfaith Balance and Institutional Balance in Lebanon,
Lebanon today, 1994, Edited by Fadia Kiwan (CERMOC). Mr. Sleiman is a
professor in the Faculty of Law and Political and Administrative Sciences of the
Lebanese University. He is currently the President of the Constitutional Council.
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and, without transcending the community barriers, manages, by
consensus, to form a homogeneous caste whose sole purpose
would be to remain in power. The pluralist “consensual” system
would then operate to reproduce and perpetuate its own structures
by permitting a lack of reproduction and circulation of elites, and
de facto prevent the existence of a “national” legitimacy that
transcends mere consensus.

According to Professor Theodor Hanf®#, *“the Constitution-
Electoral Law-National Pact axis is a clear consensual system in
Lebanon. The country is no longer governed by a simple majority
but always by a broad coalition, each major community having a
veto right under the rule of proportional representation.” Moreover,
adds the German sociologist, the national pact, and therefore
Taif, “impose a consensual constitutional and democratic reality,
important decisions cannot be taken by a simple majority, but only
by consensus and unanimity”.

The Lebanesepoliticalinstitutions, sidelinedby communitarianism,
thus remain dependent on demographic hazards. Already in the
National Pact, the major religious sects had won the lion's share.
This logic did not decline after the Taif agreement.

In fact, the President of the Republic, formerly the sole holder
of a two-headed executive power, is stripped of a large part of his
powers for the benefit of the Prime Minister in the Constitution
after Taif.

At the time of the National Pact, the Christians, then the majority,
had obtained the presidency of the Republic and the widest part of
the powers. After the agreement of Taif, the demographic balance
had bent against the Christian clan, the Muslims being largely in the
majority.

8 Director of the International Center for Human Sciences, Byblos, Lebanon.
He co-wrote with Nawaf Salam, Lebanon in limbo. Postwar society and state in
a specific regional environment, Baden-Baden 200
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This observation did not escape the drafters of the Agreementss
who took into account this demographic shift to redistribute tasks.
Thus, greater powers were entrusted to the Prime Minister, Muslim,
to the detriment of the President of the Republic, still a Maronite
Christian.

For the sake of political stability, therefore, the distribution of
powers in the light of demographic trends is thus explicitly adopted.
However, this logic is itself a factor of instability in that it is dependent
on changing circumstances and not based on any unifying principle.
This did not fail to trigger a number of reactions.

Reactions to the Taif Agreement

During the establishment of the Taif agreement, some Lebanese
opponents denounced it, being according to them signed at the
peak of the Syrian occupation and by a Parliament not reelected for
nearly 15 years; among them, General Michel Aoun, then interim
prime minister and commander-in-chief of the Lebanese army.
Immediately, some prominent Lebanese political figures express
their opposition to this agreement:

e The Muslim Shiite and Druze communities are disappointed
by this agreement because it does not call into question
the national pact of 1943 which is barely reworked for the
sole benefit of the small Sunni community, globally; there is
no evolution in the confessional system, the distribution of
powers and the Lebanese army. Nabih Berri, head of the Shiite
community considers that this “scandalous” agreement does
not concern him or engage him in any way. Walid Jumblatt,
leader of the Druze community, believes that “The Taif meeting
will be useless. These old Lebanese deputies do not represent
anything, if not the old regime, which we do not want any more

8 The Syrians, According to the statements of Mr. Georges Haoui, then
Secretary General of the Lebanese Communist Party, who had participated in its
elaboration.
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“but he confided as of October 23, 1989, to the newspaper Le
Figaro: “I will be summoned this week to Damascus, | will be
told to accept the agreement, | have no choice”.

e According to Raymond Eddé, a Christian deputy in exile in Paris:
“In 1976, Lebanon was under Syrian “mandate”. Since the
document called “national agreement”, Lebanon has become
a Syrian colony”.

¢ General Michel Aoun, prime minister and head of the Lebanese
army, opposes the agreement which he believes endorses the
presence of the Syrian army in Lebanon: “The deputies are not
authorized to conclude treaties with foreign countries, this is
the responsibility of the government”.

It should be emphasized that not only this agreement does not
abolish confessionalism in Lebanon but places it implicitly under
Syrian tutelage. No agreement was so much disputed because
it touches the very foundations of the National Pact of 1943. The
hesitation even gained the ranks of the deputies who signed the Taif
agreement, going so far as to qualify it as a “dupe’s agreement”.

This is the case, for example, of the former secretary-general of the
Lebanese Communist Party, Georges Haoui®”, who had taken the road
to Taif and who has constantly denounced the resulting agreement
stating that it has been respected, neither in its dispositions nor in its
spirit.

Moreover, the reservations to the National Pact regarding its
legitimacy are also valid with regard to the Taif Agreement. The
actors behind the National Memorandum of Understanding have
tried to give more legitimacy to their Agreement by respecting a
number of forms, including:

8 He was assassinated on June 21, 2005 during an attack attributed to
the Syrian-Lebanese services. Philippe Ardant, Political Institutions and
Constitutional Law, 12 Edition, L.G.D.J., 2000, p. 74.
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® The association with the decision-making of a wider community
base, that is to say not only Maronite and Sunni but also Druze
and Shiite,

* The endorsement of the Agreement by Parliament, even if a
referendum would have been more adequate.

But the fact remains that the Taif Accord suffers from a lack of
legitimacy, linked in the first place to the fact that the deputies who
took the road to Taif no longer acted in the name of the Lebanese
people, their representativity being largely started because, on
the one hand, they were elected in May 1972 for four years; their
mandate had, therefore, expired for more than 17 years in 1989. On
the other hand, of the 99 deputies elected in 1972, only 58 made
the trip to Taif, that is to say barely more than halfe. This largely
undermines the legitimacy and legality of an agreement signed by
deputies who no longer represented anyone, except perhaps their
own interests. Because, as Georges Corm points out, “the idea of
sharing the management of institutions that has been systematized
since the establishment of the Second Republic has given rise to
permanent bargaining and a system of spoils (mohasshassa) that
arrogate community civilian leaders that are utterly undemocratic
and unacceptable®”.

Moreover, the Lebanese deputies had not received any mandate
to this effect. The conclusion of such an agreement is not part of their
competence®. Especially when the agreement in question takes
the form of a “quasi-treaty”, giving the country a new constitution.

This supports the idea that power in Lebanon would be held by

8 Knowing that in 1989, only 70 of the deputies elected in 1972 were still alive.
8 Op.cit.

% Article 52 before its amendment by the Constitutional Law of 21.9.1990: The
President of the Republic negotiates and ratifies the treaties. He informs the
House as soon as the interest and security of the State permit. The treaties
which bind the finances of the State, the commercial treaties and, in general,
the treaties which cannot be denounced at the end of each year, are definitive
only after having been voted by the Chamber.
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a traditional pseudo-elitist political caste whose sole purpose would
be to remain in power. The deputies gathered at Taif thus acted in a
manner, at least, rather undemocratic. As Philippe Ardant®' argues,
“In undemocratic societies, the original constituent power-holder is
the leader, monarch or dictator, or the group of individuals who hold
power. They can develop at their pleasure a Constitution without
any popular participation. The constitution of the second Lebanese
Republic, largely inspired by the Taif Agreement, thus takes the
form of a Charter granted to the Lebanese people who had no say
in the matter before, during, or after its drafting.

If the differences are to constitute a capital, we find that in
Lebanon they only erect obstacles leading to paralysis plunging
the country into a general standstill. Aiming to bring some political
stability, this community compromise constitution has shown its
limits and fragility since its creation. Due to the de jure recognition
of confessional communities, Lebanon is, in fact, a “compound,
variegated” state®.

The respective powers of the three presidents are likely to
neutralize each other and lead to paralysis. Lebanon is concretely
run by a kind of “Troika” or, more precisely, by a triumvirate whose
functioning requires a constant agreement between the President
of the Republic, the President of the Council of Ministers and the
President of the Chamber of Deputies.

The fragility of this constitution of community compromise and,
consequently, of the resulting institutions lies both in its nature and
in the difficulty of reconciling different points of view which must
define a common destiny. How, indeed, can solid institutions be
built when they must constantly obey the demographic hazards and
in the absence of common objectives?

9 Philippe Ardant, Political Institutions and Constitutional Law, 12 Edition,
L.G.D.J., 2000, p. 74.

%2 |n the words of the report of the French Senate Committee on Laws, entitled
“What future for Lebanon?”, Report 111-1996 / 1997.
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While it is true that the submission to demographic hazards
contributes to the fragility of the Lebanese Constitution, it is also true
that the absence of common objectives, ignoring the allegiances of the
community, inscribed this fragility in mentalities and in the long term.

Abyssus abyssum invocate, the abyss calls the abyss® that is
how the institutional confessionalism in Lebanon can be translated.
Indeed, since its implicit adoption by the French protectorate,
sectarianism has steadily grown and become the only solution for
the proper functioning of institutions.

The artisans of the National Pact of 1943, for the sake of social
peace, subjected the institutions to community divisions on a
demographic basis. The community with the largest population
base inherits the greatest power.

Now, this agreement did not have, and did not claim to have, an
eternal significance, quite the contrary. At most, it was subject to
specific circumstances. Confessionalism had to disappear, little by
little, to give way to a healthy system.

This would, of course, have been possible if there was some trust
between the protagonists. On both sides mistrust is omnipresent. If
a project is launched by one community, it is automatically suspected
by the other as having specific aims. If one pushed this reasoning to
its climax, one could easily borrow these few words from La Boetie%:
“They do not love each other, but they intertwine”.

It was probably for fear of seeing the power grabbed by a
community that the community compromise was found. This
compromise creates the illusion of stability.

Democratic principles are certainly present but sacrificed on
the altar of confessionalism, and thus endangered whenever
communitarian interests are targeted.

% Psalm of David (XLI, 8), which is used to express that one fault leads to
another.

% Boetie, Speech of voluntary servitude.
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It is also from this observation, that MPs signatories of the
Taif Agreement have denounced its application - we could even
say its non-application-: “We address King Fahd, Syrian President
Bashar Assad, on the Security Council, to the Arab League to tell
them that the agreement they supported was not implemented.
The agreement and the true national reconciliation have not been
realized. The independence and sovereignty of Lebanon are flouted,
his will is prisoner, his decision annihilated. We are afraid for the
unity of his entity, for his destiny and for the future of his people%”.

The cultural diversity that should be a factor of enrichment for
Lebanon has become a factor of division and weakening. This
situation is unfortunately likely to continue as long as principles
capable of going beyond communitarian ambitions are not
highlighted. The difficulty would come from the inability to define
common objectives.

Instead of being a factor of wealth, Lebanese communalism is,
on the contrary, a factor contributing to the sclerosis of institutions.
This of course conflicts with the official speech.

Thus, at the Ottawa Congress®, the Lebanese Constitutional
Council, answering the question of whether the Lebanese
Constitutionis unitary or federal, recognizes that “Lebanonis a unitary
country in its territory, multi-denominational in the components. Its
population, its politics and its government must always take into
account a certain balance, salutary for its peace and its duration”.

% Communiqué published in the Lebanese French-language daily “L)Orient le
Jour” on December 15, 2001.

% Conference held on December 18, 2002 in Ottawa, Canada, on the theme of
«Brotherhood».
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IV.The Outcome of the Taif Agreement in
Relation to the Executive

The Taif Agreement did not affect the confessional distribution
implicitly agreed on in the National Pact; the President of the
Republic remained Maronite Christian, the Prime Minister Sunni
Muslim, and the Speaker Shia Muslim. The Taif Agreement simply
operated a redistribution of powers among these authorities. Two
readings of this redistribution can be made:

First, this redistribution dispossessed the Maronite President
from a number of prerogatives to the benefit of the Cabinet in order
to reflect the evolution of confessional demography and ease the
confessional frustrations.

Second, this redistribution was engineered in a rather complicated
manner and led to the adoption of a bi-cephalic executive within
which neither the President nor the Prime Minister can overrule
each other in case of a disagreement on public policies. This
institutional architecture often leads to deadlocks quickly waved by
the intervention of the representatives of the Syrian occupation up
until 2005 and the Cedar revolution. Ever since, Lebanon is living
In a continuous, seemingly never-ending, institutional crisis. The
situation is nearly similar to the fourth Republic in France where
the institutional instability led to the formation of 22 different
cabinets in 11 years of existence and where the president made the
following statement: “| have no right to decide, | have the duty of
warning and advice. This requires a complete study of all the files,
reading the reports of the prefects” and ambassadors and all the
documents concerning the economic and social life of the nation in
the permanence of its existence .

% |t is the name given to the locally appointed Governor by the Central
Government and reporting to the Minister of Interior.

% Vincent Auriol, Mon Septennat, Gallimard, Paris, p. 427.
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The Doha Agreement made things even worse by granting
political minorities within the Cabinet a veto right making decisions
even harder to take.

Constitutional Recognition of the Political Role of
Religious Denominations

The communitarian fact, the basic structure of Lebanese society,
invades the juridico-political space within the state, investing and
perverting the constitutional edifice at all levels: organization and
functioning of power, production, and management of the normative
system, rights and freedoms. The multi-community structure of
the Lebanese society, the antiquity and the solidity of its historical
anchorage, the diversity of its models and its cultural references
required that it be taken into account by the constituent and found a
legal expression in the institutional arrangement of the State and in
its normative order, although in principle nothing prohibits a society
of this type from organizing its political unity in the framework of
a secular state, provided that the various expressions of religious
freedom properly so-called, but also those of its cultural implications®
and extensions are safeguarded and institutionally guaranteed so as
to give full substance to Cavour’s' famous formula: Libera Chiesa
nel libero Stato (Free Church in the Free State).

In Lebanon, the attachment of the confessional communities
to prerogatives which often went back to the Arab conquest, their
mistrust of both the state and one against the other, and finally the
heterogeneity and the cultural fragmentation of the communitarian
act, which its secular crystallization had only strengthened, made it
very difficult to integrate into the uniform mold of secularism which
was unacceptable, in principle as well as in its consequences.

% This goes well beyond freedom of worship, preaching, and religious instruction.

190 Camillo Benso, Count of Cavour (Turin, August 10, 1810 - Turin, June 6, 1861)
is an ltalian politician, important artisan of Italian unity.
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Also other solutions could prevail; that of the recognition of a
constitutional and legislative status to communities and that, distinct
from this legal status and established in principle on a provisional
basis, of political confessionalism, the institutional expression of
the participation and association of communities, through their
representatives, to the structure of the public authorities in their
different organs. It follows that in Lebanon, religion, far from being a
private sphere, investsall sectors of the public space. The existence ofa
highly particularized plural society could have led to the establishment
of a federal state or, at least, to the adoption of an advanced form of
regionalism or decentralization, similar to those used by other States,
as constituting an appropriate framework for the expression of their
human diversities, more flexible than federalism.

However, by a strange paradox but historically explainable by the
context in which was born the first Lebanese Constitution, elaborated and
adopted at the time of the French Mandate, it set up a hypercentralized
state, inspired by the Jacobin and Napoleonic tradition and in accordance
with the political and administrative model transmitted by France from
the Third Republic to the Lebanese'' constituents.

By superimposing the structures of a centralized unitary state
of the classical type, according to the French model, with those
of the communitarian regime and political confessionalism, one
sought to reconcile the requirements of two opposite conceptions
of the nation and the state, balancing them and correcting them in
some way in a compromise inspired, it was thought, by a wise and
cautious pragmatism, even if, by the hybridism of its arrangement,
it seemed to run counter to the principles and categories of the
public law and state theory.

While the political role of religious denominations existed prior to
the Taif Agreement™?, it has now officially recognized it by giving it a

197 Working under the supervision and with the active participation of the
High Commissioner of the Republic, Henri de Jouvenel. On this point, the
Constitution has remained virtually unchanged since its promulgation in 1926.

102 Article 95 (former): As a transitional measure and in accordance with the
provisions of Article 1 of the Charter of the Mandate and with the intention of
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constitutional value. This Agreement even went further by offering
the opportunity to spiritual leaders to seize the Constitutional
Council™ and opening the possibility to the creation of a Senate
where the different spiritual families' will be represented.

The same is true for members of Parliament. The former article 24
of the Constitution did not mention the confession of the deputies®
at most it referred to the electoral laws in force.

The new Article 24 now contains no ambiguity in stating that
“pending the elaboration by the Chamber of Deputies of an electoral
law without confessional constraint, the parliamentary seats will be
distributed in accordance with the following rules:

a. Equal between Christians and Muslims.

b. Proportionally between the communities of each of these two
categories.

justice and concord, the communities will be fairly represented in the public
posts and in the composition of the Ministry without it may, however, be
detrimental to the good of the state. Article 95 before its amendment by the
Constitutional Law of 21/9/1990: As a transitional measure and with an intention
of justice and concord, the communities will be fairly represented in the public
offices and in the composition of the ministry without this however being able
to harm for the good of the state.

103 Article 19 (Modified by the Constitutional Law of 17/10/1927 and by the
Constitutional Law of 21.9.1990)... The right to appeal to the Council for the
control of the constitutionality of laws belongs to the President of the Repubilic,
to the President of the Chamber of Deputies, to the President of the Council

of Ministers or to ten members of the Chamber of Deputies, as well as to the
heads of legally recognized communities with regard exclusively to personal
status, freedom of conscience, the exercise of religious cults religious and
freedom of religious education ...

194 Article 22 (Repealed by the Constitutional Law of 17/10/1927 and reinstated
by the Constitutional Law of 21.9.1990). With the election of the first Chamber
of Deputies on a national and non-sectarian basis, a Senate will be created
where will be represented all the spiritual families; its remit will be limited to
national issues of major interest.

195 Article 24 before its amendment by the Constitutional Law of 21.9.1990: The
Chamber of Deputies is composed of elected members; their number and the
manner of their election are determined by the electoral laws in force.
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And since, of course, no steps have been taken to draft an
electoral law without confessional constraint, representativeness
remains conditioned by denominational membership (Chapter
One); we are even witnessing a strengthening of confessionalism
(Chapter Two). The candidature of a particular person for the office
of deputy remains conditioned by his membership of a recognized
confession. This excludes de facto any atheist, agnostic candidate
or not belonging to any recognized confession. Such a candidate
would, in fact, have no legal existence.

Parliamentary Representation on a
Confessional Basis

In an article entitled “A serious puzzle: the abolition of political
confessionalism™s”, Emile Khoury stresses that, in principle, the
abolition of the political confessionalism prescribed in Taif should
be on the agenda of the present government to lead to the election
of ‘a chamber of deputies on national bases, non-confessional, in
2009. But the goal is not easy to achieve, he says, because we must
first find a consensus on the composition, at least complex, of the
National Committee in charge of preparing the transfer. In addition
to the Head of State who will be its President, this Committee must
bring together the Prime Minister and the Speaker of the Parliament,
political, intellectual and social figures whose selection could lead to
infinite dealings. Therefore, the mere announcement of the creation
of the said Committee would be a victory in itself. But the difficulties
will not stop there. It is necessary to find a compromise around the
status of this Committee, its mode and its rhythm of operation, etc.

At the same time, says Emile Khoury, “it will be necessary
to look into a law governing political parties in order to favor the
emergence of formations with a national character, in preference to
the confessionalized organizations. The lists would thus no longer
be formed “on the faith-based alliances which sanction the so-called

1% Pyblished by the French-language Lebanese daily “L)Orient le Jour”, May 24, 2005.

76

democratic predominance of the denominational digital majority,
while the denominational minority remains violated in its rights. This
is contrary to the very principle of consensual coexistence on which
this composite country is based”.

The electoral system (Section |) certainly has a lot to do with
it, which has generated a number of criticisms (Section Il). The
first-past-the-post vote consecrates the regime of notables and
the inheritance of political representation in certain families. This is
denounced by Georges Corme who states that “we deserve better
in Lebanon than the perpetuation of this regime, incompatible
with the very idea of democracy where excellence is a major
criterion of choice of governments. The reign of the notables is the
transformation of democracy into plutocracy, it is the opposite of
the republican spirit.

Since the Lebanese Republic is essentially a “multi-community”
state, very complex problems have emerged, concerning the social
and political balance and the parliamentary and governmental
representation of very diverse and often rival groups, none of which
alone is a majority in its territory.

The Lebanese representative system, and even more so its
practical functioning, must be considered within the framework of
the proportional representation of the communities, or “proportional
communitarian”, of which it appears, logically and historically, like
a complement. The proportional representation of communities or
rites in the Assemblies, traditional in Mount Lebanon from the middle
of the nineteenth century, was preserved, at least temporarily, in
modern Lebanon, under the aegis of the French Mandate first, then
under the regime of independence.

Indeed - writes in 1925 an excellent observer of the beginning
of the Mandate, - belonging at that time to his high administration
— "it seemed to the mandatory Power that to break... abruptly with

197 Op.cit.
198 |pid.
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the past ... would only lead to sharpening the struggles between
the confessions, precisely to confine the elections in the only
confessional domain. On the contrary, by ensuring in advance the
equitable distribution of seats among the different religious groups,
it might be hoped that voters would be more easily placed in the
presence of their true political and economic interests, in the face
of major national and international issues. The danger of popular
consultations on the single and relatively sterile basis of the widest
representation of the confession would be removed... Each grouping
had in each State the number of representatives assigned to it by its
demographic importance”.

The fixing of the number of representatives to be elected for
each community and their distribution in each electoral district
have been settled in practice by the provisions of the decree of the
High Commissioner of the French Republic in Syria and Lebanon,
No. 1307 of March 10, 1922, In the words of this decree, “an
electoral quotient is calculated by dividing the total of the electoral
population by the number of members of the representative council
to be elected. In each municipality or Sandjak, at least one seat is
assigned to any rite comprising the electoral quotient. When the
division of the total of the nationals of a rite by the electoral quotient
gives a fraction greater than half of this quotient, the rite is however
entitled to a representative. Likewise, if the result gives a whole
number increased by more than half of the quotient, the number
of members of the representative Board allocated is equal to that
whole number plus one.

A seat of a member of the Representative Council ... will be
granted to the unrepresented minority rites and attributed to Beirut.

99 R, de Fériet, The Application of a Mandate. France, Mandatory Power in Syria
and Lebanon, 2™ edition, Beirut, 1926, p. 77. On community representation in
Lebanon, see also Pierre Rondot's thesis, Political Institutions in Lebanon, Paris,
1947, especially pp. 78-100.

10 This decree was maintained provisionally in force by article 24 of the
Constitution of the Lebanese Republic of May 23, 1926, in view of the elections
to the Lebanese Parliament. It has been maintained in its main principles by the
last electoral law dating from the year 2000.
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No rite can have, for all the constituencies, neither more nor
less representatives than the number to which entitles it the total
number of its nationals in the State, divided by the electoral quotient.
If the sum of the representatives of a rite in all the constituencies
of the State exceeds the figure fixed by the preceding paragraph,
the additional seat will be abolished in the municipality or Sandjak
to which it is attributed by the weakest fraction. And where the rite
is already represented. In the opposite case, the seat to be filled is
awarded to the highest fraction”.

In fact, the equitable rigor of this distribution is most apparent,
not only because of the uncertainty of the censuses, but above all
because of the difficulty of taking advantage of the total or partial
inclusion of emigrants in the number of the electoral population.
The political expediency often leads, not only to increase the total
number of deputies, as in 1937 and 1991, but also to modify more
or less empirically their distribution between the communities, as in
1943 and 1991.

The plurinominal vote, however, elicits several reactions. Corm
advocates an electoral system based on proportional representation
that can ensure the representation of all existing political currents
within communities or cross-community.

This opinion is not shared by Elie Fayad" who criticizes the
proportional to be inapplicable in Lebanon because confessionalism
is almost impossible to marry with the proportional which caused
the arrival in a number of countries, including France, of political
formations, deemed not very commendable2.

For Fayad the single-member constituency would be more
adequate for Lebanon. The advantage of such a voting system,
whether it is one or two rounds, would be that it would simplify
the election and reflect much more faithfully the opinion in each of

" In an editorial titled: “In the voting mode market, what choice for Lebanon?”,
Published on November 30 and December 1, 2004 in the daily newspaper
“L'Orient le Jour”.

2 Extreme right, but also alternative movements protesting or fanciful.

79



Revisiting the Path of Lebanon over the Past 100 Years

the constituencies of the country. Moreover, it would considerably
reduce the harmful effects of large-scale clientelism, since the area
where this clientelism is supposed to be exercised is by definition
reduced. Lastly, it would lead more responsible MPs to Parliament
because in the end, whatever political or financial support they
receive from here or there, each of them would stand alone in front
of his constituents.

But is the first-past-the-post voting system applicable in Lebanon?
Doesn't it legitimate the denominational fact in the country? One
of the major difficulties, but not the only one, that this system
encounters is that of circumscriptions in a “mixed” environment
where several denominations coexist. Knowing that the principle
of confessional representation is still in place and that, in addition
to maintaining Christian/ Muslim parity, quotas must be respected
within each community. This, to say the least, delicate task must be
accomplished by an authority that must show absolute neutrality.
An authority that does not exist in Lebanon.

For Eric Verdeil3,"the question of the confessional distribution of
the population represented a point of passage to describe a multi-
faith society”. It is, therefore, the exploitation of the electoral rolls
which makes it possible to draw an official map of the Lebanese
confessions. This map is ultimately the basis of the regional
distribution of deputies™ .

The population is indeed divided between 17 confessions and a
category “other denominations” on the electoral lists. This category
is not taken into account by the table of the Ministry of the Interior.
But we can already point out some inconsistencies among which, as

3 Eric VERDEIL, 2™ class researcher, CNRS UMR 5600 “Environment, city,
society”, (Lyon II, Lyon lll, St Etienne, ENTPE and INSA Lyon universities). To
consult in particular his article entitled “The territories of the vote in Lebanon”
published in World map, No. 78 (2-2005), available on the following web link:
http:/mappemonde.mgm.fr/num6/articles/art05209 .html.

14 See Antoine Ghossain, “Map Appendices”, in Fares Abi-Saab, Legislative
Elections 1996: The Crisis of Democracy. Beirut: Lebanese Center for Policy
Studies, 680p.
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an example: of the 5956 Jews registered on the electoral rolls there
are only a few families left in Lebanon. Since that carried out under the
French Mandate in 1926, no official census has come to update the
demographic trends of the country. The tool is not missing, however.
The authorities limit themselves to advance the pretext of civil
concord. Proof, once again, that the community compromise system
remains subject to the demographic hazards whose consequences
we are trying to limit. Members are divided by denomination based
on community distribution in each constituency. Thus the district of
Jbeil is represented by two Maronites and a Shiite.

The plurinominal vote as it is conceived in Lebanon imposes the
composition between candidates of different communities. No one
can hope not only to be elected but even to see his name on a
list, if, in addition to the support of the electors of his community,
he does not have the audience of another community at least. In
most cases, the resolute opposition of one community, even a
minority in the constituency, would be enough to defeat a candidate
from another community, even if he was strongly supported. This
way, exclusive or narrow minds whose horizon is limited to the
community, champions too dedicated to a rite, fanatics whose
thinking is tainted by uncompromising confessionalism, are virtually
removed from the competition or forced to moderate oneself
steadily. The plurinominal ballot, therefore, brings to the Parliament
deputies chosen at the same time because of their belonging to
such a community and elected because they have been able to
mitigate a too strict community attachment. This explains some of
the original features of Lebanese parliamentarism.

The plurinominal vote is also combined with a division of electoral
districts increasingly difficult.
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The Difficult Division of Electoral Constituencies

The division of electoral constituencies is part of the principle
of fairness of the ballot. According to Richard Ghevontian®s, “the
question of electoral division, that is to say, the technique by which
the national territory is divided into constituencies in which voters are
distributed to exercise their right to vote is decisive in the collective
sincere expression of the electorate”. The electoral division of the
national territory is of paramount importance in the functioning
of democracy because, if its purpose and its implementation are
diverted, the electoral result obtained will be due only to an artificial
regrouping of voters™e,

The Lebanese Constitutional Council sanctioned this kind of
practice in a decision dated 7 August 1996"” concerning the law of
11 July 1996 on the election of members of the Parliament. After
having specified that “the people are the source of the powers
and the holder of the sovereignty that they exercise through the
constitutional institutions” and that “the election constitutes the
democratic expression of this sovereignty; that it can only be democratic
if the rules conform to the principles of the Constitution, in particular
to the principle of equality of all citizens before the law “, the Council
affirms that the credibility of an electoral system is based on the
division of the various electoral constituencies so as to guarantee
an equality of representation.

The Council also considered that any division must be made on
an essentially demographic basis in order to be representative of

5 Professor at the Faculty of Law and Political Science of Aix-Marseille GERJC-
CNRS UMR 6055 Director of the IEFEE, Cahiers du Conseil Constitutionnel,
no.13, March to September 2002, studies and doctrine, The notion of the
sincerity of the vote, p. 65. See also Thierry Debard, Francois Robb, The fairness
of the political representation, LyHarmattan, 2004. By conducting a critical
analysis of the French electoral legislation, this collective work tries to measure
the place left to everyone in the preparation and conduct of the polls.

16 This practice is well known as Gerrymandering, after the name of the
American governor (Gerry) who cut out a salamander-shaped constituency to
sustain his election.

17 Decision No. 4-96.
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a territory and its inhabitants, but that the demographic criterion
in the division of electoral constituencies is not rigid and absolute.
It is incumbent upon the legislator to mitigate it when exceptional
circumstances have to be taken into account and these mitigations
which affect the principle of equality can only be accepted if they
are inspired by precise imperatives of general interest and apply
within narrow limits™e,

The impugned law adopted different criteria in the division of
electoral constituencies. It had indeed erected the Mohafazats
(Governorates) of Beirut, North Lebanon and Bekaa in separate
constituencies. It then added the Mohafazat of Nabatieh to that
of South Lebanon to make it a unique constituency. Finally, in
the Mohafazat of Mount Lebanon, each Caza (Jurisdiction) was
considered a proper constituency.

The legislator, in the new article 2 of the law, established
differences in the division of the electoral constituencies, by
discriminating between the voters and the candidates of the various
regions of the country, without these differences being based, in the
text of the law, on exceptional considerations of an urgent nature,
which makes the law contrary to the principle of equality set forth in
Article 7 of the Constitution, as in the preamble thereof.

Article 24 of the Constitution has established the distribution
of the various seats of the House on the basis of rules designed

8 The Lebanese Constitutional Council thus joins the position already adopted
by the French Constitutional Council which, based on the respect of the
principle of the equality of the suffrage, clarified the scope of the principle of
demographic equilibrium by qualifying it as “fundamental rule” which must
allow an equal representation of the populations without demanding a strict
proportionality. If the demographic criterion is the principle, differences of
representation may, however, be admitted to take into account specific general
requirements such as the need to ensure a close link between the elected
representative and the elector, or the consideration given territorial continuity.
These differences must however be exceptional and limited. See for this
purpose the following decisions: DC 86-208 of 1 and 2 July 1986, DC 86-218 of
18 November 1986 (Electoral breakdown, GD, No. 40) and DC 2000-438 of 10
January 2001, Organic Law for to improve the fairness of the elections to the
Assembly of French Polynesia.
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to achieve justice, a balance between the various communities,
as between different regions of the country, so as to ensure their
adequate representation and to preserve their common coexistence
necessarily loses its significance if the electoral law, for the division
of the electoral constituencies is not based on a single criterion
applicable in all the regions of the country. The legislator may
resort to effect this division either at the Mohafazat, at the Casa,
or at another mode of geographical delimitation, provided that it is
uniform. This uniformity ensures the equal treatment of voters and
preserves the equality of candidates, giving them the same rights
and subjecting them to the same obligations.

The Council ultimately considered “that it cannot be accepted
that the legislature gives exceptional and provisional circumstances
a permanent character, on the basis of which they are stable and
general rules which undermine in a lasting manner the principle of
equality”. And that the Law 530/96, by adopting different criteria in
the delimitation of the electoral constituencies, without emphasizing
that these differences are temporary, exceptional, justified in the
eyes of the legislator by circumstances of extreme gravity, calling
into question the imperatives of general interest, is found to have
violated the constitutional principle of equality before the law and
must therefore be censored.

Professor Ghevontian rightly points out that in most cases
it is the government and the Parliament that have the power to
proceed with the division of constituencies™®, which gives it a
highly political character'®. He thus agrees with Philippe Ardant's
opinion on the choice of the electoral system™". “The choice of an
electoral system”, he writes, “is not neutral, it is a political choice.
Similarly, the technical adjustments that are made to it, from time
to time, here and there, must not be misleading, most often they

% In Germany, however, an independent Commission can be involved in
deciding decisions.

120 Op.cit.

21 Philippe Ardant, Political Institutions and Constitutional Law, L.G.D.J., 12t
Edition, 2000, p. 206.
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do not seek to give a more faithful representation of the currents
of opinion, they aim above all to preserve and, if possible, increase
the representation, that is, the power of those who decide them”.

This political character is accentuated in Lebanon where the
electoral system reflects the compromise between the confessions
by striving to guarantee the representation of the confessional and
regional diversity at the level of circumscriptions which are generally
the cazas'2. MPs are both confessional and caza voters, but they
are usually elected as part of a larger constituency. Thus, deputies
are still dependent on a multi-community vote.

According to the criterion of the registration on the electoral
lists, very strong contrasts of the geographical location of the
denominational groups can be underlined. This geography of
the confessional communities is inherited from the territorial
transformations of the end of the Ottoman Empire, with, for
example, the growth of Beirut and the population movements
that accompanied it, such as the migrations of Christians from the
mountains to the Capital or the settlement of Armenians fleeing
Turkish persecution',

We can thus distinguish between locally dominant or even
exclusive denominational groups, such as Sunnis, Maronites,
Shiites, or more occasionally, Orthodox or Druze, and groups that
are constantly in the minority. However, depending on the region, a
confession may very well be in a minority situation.

Sunnis, for example, are very present in the big cities and are in
particular clearly the maijority in Saida and Tripoli, while forming the
first religious group in Beirut. In rural areas, Sunnis are mainly in
the northern regions of Akkar and Denniyé, as well as in southern
Bekaa and Iglim al-Kharroub, north-east of Saida, where they hold

122 Administrative units equivalent to the cantons.

123 To read this Xavier de Planhol, Minorities in Islam, Political and Social
Geography, Flammarion, 1997. But also Etienne de Vaumas, The confessional
distribution in Lebanon and the balance of the Lebanese State, Revue de
géographie alpine, no. 43, p. 511-603.
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majority positions. Shiites are very concentrated in the South (Jabal
‘Amil) and in the northern Bekaa, where they are sometimes in
an exclusive position. They are traditionally almost absent from
cities while having a minority community in Beirut and its suburbs.
Minority communities are located in the Jbeil region and central
Bekaa. The Druze settlement is concentrated in southern Mount
Lebanon (the Chouf and Aley region) and the foothills of Hermon.
It is sometimes strongly dominant and elsewhere more mixed.
In northern Lebanon, the Alawites form small minority groups in
the geographical continuity of their main community home, Jabal
Ansarieh, in Syria.

Christian communities also have a high geographic concentration.
The Maronites are very established on the western slope of Mount
Lebanon. Majorities in northern Mount Lebanon, from Kesrouan to
the Zghorta region, they are most often mixed in the southern part,
with Shiites (South, Jbeil), Druze (Chouf, Aley, Metn) or Orthodox
(Metn, Koura). Greek-Orthodox and Greek-Catholics are generally
In @ minority position in locations that do not completely overlap.
Greek Orthodox traditionally have strong communities in the major
coastal cities of Tripoli and Beirut. In rural areas, they are mixed
in the Metn and Central Mount Lebanon, as well as in the south-
east of the country, in the central Bekaa and in the Akkar plateaus.
They are the majority only in the Koura, south of Tripoli. The Greek-
Catholics are present, minority, in the cities of Zahle, Saida and
Tire, and more modestly in Beirut. Otherwise, they are scattered
in the Southern Mount Lebanon and Central Bekaa, as well as in
the North of the Bekaa. The two Orthodox and Catholic Armenian
communities are concentrated in Beirut and its eastern suburbs, as
well as in Central Bekaa, since their arrival from Anatolia. The other
Christian communities are mainly in Beirut and in Central Mount
Lebanon or Central Bekaa.

In order to counterbalance this valorization of the minority fact
and to avoid potentially belligerent or extremist identity bidding, the
Taif agreement provided that it is not in the context of cazas, or
“small constituencies”, which are generally fairly homogeneous in
terms of confessions, that the deputies would be elected, but in a
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broader framework, theoretically that of mohafazas. This implies that
a deputy can only be elected with the support of a multi-community
electorate.

To ensure that there were not too big constituencies, the
agreement called for an increase in the number of mohafazas from
six to eight in 2003.

The game on the size of constituencies is also a practice that
allows preserving electoral fiefdoms. We are faced here with the
classic maneuver called gerrymandering, which we have already
exposed. This question is the most controversial in Lebanese
political debates. The challenge is the adequacy between an
electoral potential, linked to particular networks (confessions,
political clientele), and a representation level. Such potential maybe,
as Eric Verdeil asserts, effective at the caza level, or even two
cazas, but it will be weakened in a wider constituency'. It may be
to isolate a specific electorate whose political expression'? is to be

124 See Antoine Ghossain, “Map Appendices”, in Fares Abi-Saab, Legislative
Elections 1996: The Crisis of Democracy. Beirut: Lebanese Center for Policy
Studies; Antoine Messara, Electoral Geography in Lebanon, Historicity of the
Cazas and Divisional Districts, Lebanese Foundation for Civil Peace, Konrad
Adenauer Stiftung, 2002.

125 Op.cit.

126 As an example, the small district of Chouf has several times favored Druze
leader Walid Joumblat. The latter, a genuine representative of these great families
of notables who have dominated their community for several generations, would
have been dependent on a composite electorate, including a Christian majority

and Shiites, at the level of the mohafaza of Mount Lebanon, which would have
could put him in check. Conversely, a large constituency served the purposes of
the leader of the Amal Shiite party in the South or the Bekaa, through a system of
negotiated lists with his allies and obligates. In these areas, Christian candidates
can only be elected if they make an alliance with the Shiite parties that dominate
the electorate of the region. Overall, it has been calculated that about a third of
Christian deputies are elected in constituencies where they depend on the Muslim
vote, whereas no Muslim MP is in this case. Similarly, for the 2000 elections, the
Bcharré caza, a Maronite settlement largely acquired by the former Lebanese Forces
militia, was linked to the Denniyé (Sunni) and Akkar (Orthodox and Sunni Cazas)
cazas. in defiance of geography and administrative realities: no road connects these
mountainous regions separated by deep gorges, and the caza of Miniyeh-Denniyeh
was split for the occasion. On this question, see Nicolas Nassif, Elections Summer
2000, Arab World Maghreb Mashrek, No. 169, p. 116-127.
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preserved. As Elizabeth Picard'? points out, such a system places
communitarianism at the center of political practices. The decryption
of the Lebanese electoral system in its territorial dimension brings
out the issue of equitable representation of the confessional
fact, which involves a precisely codified territorial inscription. The
articulation between the scale of the confessional representation
and that of the vote, and thus the question of territorial division,
constitutes one of the keys to understanding the political struggle.

In the end, as Eric Verdeil asserts, “even if the vote in Lebanon
is exercised in territorial frameworks, it can hardly be considered
as territorial information, particularly in the legislative elections. The
confessional geography of the electorate is in fact largely a symbol,
out of step with contemporary demographic realities. A century of
internal and external migration and, in particular, the exodus and
massacres of the war years have upset this reference geography”.

The last electoral Law based on proportional voting with the
option of the preferential vote did not change anything to this reality.

It is for these reasons and for many others that the Lebanese
electoral system continues to be criticized.

V. An Electoral System Favoring
Clannish Alliances

Dynasties operate within each community giving the impression
of a feudal or even monarchical regime. For example, from 1943 to
1993 the ministerial portfolios were occupied by 260 people, some
of whom were ministers several times.

If we operate a ranking by families, names inevitably come back
in the formation of successive ministries. When a father disappears,

27 Op. cit., “The new clothes of the Lebanese communitarianism”, cultures and
conflicts, n ° 15-16, autumn-winter 1994,
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it is to leave his place to a successor who, for the vast majority of
cases, is his son; a beautiful subject of observation for authors like
Marc Abéles™.

Thus, again as an example, Saeb Salam gave way to his son
Tamam Salam; Soleiman Frangie did the same for his son Tony
Frangie; Walid Jumblatt succeeded his father Kamal Jumblatt; Dory
Chamoun took over from his murdered brother Dany Chamoun who
himself had succeeded his father Camille Chamoun. Takieddine Al-
Solh appointed his son Rachid Al-Solh as a worthy successor and
the sons Gemayel, Amine and Bashir will succeed their father,

A strange phenomenon of political heredity in a representative
democracy. This phenomenon is probably no stranger to the feeling
of mistrust towards politicians widespread in Lebanon, even more
than elsewhere.

It should be noted that this phenomenon of heredity coexists
with a confessional representation. Thus, some families have
represented a confession for decades. Is it for the sake of stability?
Does longevity promote alliances to avoid crises? Nothing is more
hazardous when we know that these families existed before, during
and after the war in Lebanon.

Itis, therefore, easy to draw a conclusion: political heredity is well
adapted to the communitarian system, which favors the presence
of certain families.

128 Author, among others, of «The Place of Politics», Paris, Ethnographic Society,
1983; “Anthropology of the State”, Armand Colin, Paris, 1990.

29 The list is certainly much longer but, for the sake of readability, we will limit
ourselves to these few families.
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This hereditary power which cultivates clannish nepotism, with
well-oligarchic™® contours, favors the perpetuation of a political class
that evolves within the community it is supposed to represent.

The power is thus confiscated on a small scale, willy-nilly, by
some families. It is the same when it comes to national politics,
family alliances are going well, often relegating the national interest
to the background.

The political mobilization remains, as we have already stressed,
dominated by a certain logic of networks both cross-community and
transterritorial, all the more so during the legislative elections™.

Through the use of the list system, in effect until the last few
months, the local clans have become part of the actual electoral
process. The chief, or Zaim, of the region, is blindly obeyed by those
of his clan who make up the majority of the constituents of the
district. As aresult, itis he who decides the choice of his “colistiers”.
His omnipotence appears especially in the final negotiations for the
final formation of the list. It determines the conditions in which
candidates may be included, sets the sums that they must pay
him and whose importance is known to all, and negotiates with

130 The concept called “the law of brass”, used in sociology to describe

the tendency of any organization to secrete an oligarchic elite, is true in
Lebanon. Who says organization says oligarchy. Every organization engenders
relationships of domination. Internal differentiation and division of labor
processes are being implemented, and as the partisan organization develops,

a bureaucracy populated by professional leaders emerges. These will rely on
the control of the collective resources generated by the organization and will
develop know-how that allows them to collect mandates and responsibilities.
They become almost irremovable leaders. This means that the organization
creates leaders who become independent of the masses and cut off from their
control. It is, in a way, a process of capturing power. See on this point, Eva
Etzioni-Helevy, The Elite Connection, Cambridge, Polity Press, 1993 and Roberto
Michels, Political Parties, Flammarion, 1971.

31 Tristan Khayat, “Construction of the municipal territory and metropolitan
planning in Borj Hammoud"”, in Favier, Municipalities and local authorities

in Lebanon, “Cahiers du CERMOC” collection, No. 25, 2001, p. 207-225.

For a more in-depth analysis of electoral disputes, see Adel Boutros, “The
Constitutional Council and Electoral Disputes”, Halabi editions, 1998. (Written
work in Arabic).
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the Government to obtain from its privileged position the maximum
benefits against certain electoral concessions, such as admission
to the list of an official candidate. This is, as Alfred Naccache points
out, “a market where the public interest is deliberately sacrificed.
Thus, whole minorities are represented by a deputy whom they
would never have wanted... As long as the zaim gets along with the
authority, the election becomes a simple administrative formality2”.

Lebanon being a country of contradictions, it is noticeable that
the National Assembly which must gather the representatives
of all legally recognized confessions does not feel legitimately
empowered to solve denominational problems when necessary.
Hence, extra-parliamentary “working groups” emerge punctually.

The Formation of “Groups” of Extra-Parliamentary
Representatives

Lebanon absolutely lacks organized parties around an ideology.
Charles Ammoun'3 wondered in this terms: “A program of action,
clear and precise, would not hurt too obviously some situations; is
it not possible, by too much precision, to run into one of the various
factors whose mass makes up the Lebanese unit?”. An instinctive
concern with community equilibrium, and more precisely with
Muslim-Christian concord, would make it easier to form “blocs” in
which natural leaders fit themselves than “western” parties, where
would prevail intellectuals and members of the liberal professions.

A properly functioning intercommunity assembly appears
indispensable to all Lebanese, subject to a few nuances. For a
Maronite editorialist of the day, “it is the unique and necessary
place of confessional representation, which is, in Lebanon, the

32 Alfred Naccache, Electoral Reform, Conferences of the Cenacle, 1948, 2nd
year, no. 3-4, p. 49.

133 Charles Ammoun, Return to the Fray, Conferences of the Cenacle, 1950,
Grade 4, No. 162, p. 27.
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particular and inescapable form of representation of minorities™".
For the Sunni director of Beirut, “the representative regime is
the only one able to force the adherence to the Lebanese status
of all elements of the Lebanese population®”. One wonders,
however, whether it is possible to apply to this regime “the rules
of Western parliamentarism, whereas it is only the expression of
an interdenominational representative regime, which has no equal
elsewheres”,

In fact the Assembly, thanks to the compromises imposed by the
mode of choice of the deputies, effectively removes from its bosom
any real confessional conflict; it never includes a religious-based
parliamentary group; it is often reluctant to deal with community
issues, even when it comes to regulating powers, for example, in
the personal status reform that involves the exercise of justice.

The deputies are thus, by the conditions of their election and the
atmosphere of the Assembly, less well placed than one might think
to be the spokesmen of the communities; moreover, ministerial
portfolios and administrative functions are distributed according
to the same proportional principle as their seats. The charge of
“speaking for one's community” is therefore infinitely shared; a
circumstance which ordinarily dilutes denominational claims in
current affairs, but may inflate them loudly in the event of a crisis.

Thus, the opinion represented by the press, by ad hoc
congresses, or even by crowd movements, by the “street”,
appears, spasmodically at least, as an organ of the expression of
communities. Here is an example: dissatisfied, especially in North
Lebanon, with the slow economic negotiations with Damascus,
some Muslim groups prepared in the spring of 1953 a congress
whose preparatory commission launched a manifesto which
“appears as a real disavowal of the mandate of the Sunni deputies

134 Al Nahar, November 15, 1938.
135 Beirut, March 30, 1939.
136 Al Shark, November 6, 1952.
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by their very voters'’ .

For many Lebanese observers, a regular balance of institutions is
difficult to achieve because the Assembly is too dependent on the
government, which is pushing for its election. “The Seraglio cannot
base its authority on an assembly that is only emanated from him ...
[The government] drowns in its own majority'®”. “The Assemblies,
noted a former minister in 1951, have always died of violent death,
but have never been dissolved as a result of major conflicts with
the executive. It was rather their docility that lost them. Indeed,
the disappointed voter demanded the dismissal of the deputy, as
if he could ask him to be independent of governments when ...
[he had] elected precisely because he enjoyed their benevolence ...
[and] because we hoped for preferences and benefits ... The voter
has not yet realized that his choice is at the origin of all power, that
his freedom is the foundation of the freedom of Parliament which
guarantees all other freedoms?® .

In the mechanism of election as well as in the behavior of the
Assembly, powerful local influences remain as reconstitution of
feudalism or manifestations of the clans. The Assembly is primarily
involved in the abuses of feudalism. It neglected to vote for the
status of civil servants. A Lebanese observer believes he touched
here the origin of the evil. The malfunctioning of our parliamentary
system has resulted in a rebirth of the feudal spirit, a real obstacle
to any internal reform, to any reorganization of powers™". In fact,
the Assembly sometimes seems paralyzed by the feudal lords;
“Whoever has not seen the exercise of feudal powers in the very
precincts of the House"”, declares a former Vice-President of the

187 Al Shark, March 18, 1953. Christian opinion, supported by many modern-
minded Muslims, will react strongly against the narrow Islamic confessionalism
of this manifesto. The case will rebound in November with the publication of a
pamphlet Moslem Lebanon Today.

38 | 'Orient, January 12, 1950. The Seraglio is the palace of the government.

139 Alfred Naccache, The Constitutional Problem, Conferences of the Cenacle,
Beirut, 1947, the year, n° 2, p.16.

140 A Shark, August 12, 1952.
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House, “cannot be aware of the misdeeds of this reactionary
force™.”

The need for the Assembly as a source of understanding and
collaboration among the representatives of the various communities,
as well as the various difficulties that it might experience in fulfilling
this role, have thus long been perceived in Lebanon. Under the
decree-law of 6 November 1952, this need is already reaffirmed,
in the most opposite camps: “The Constitution makes it possible
to involve all the elements of the population in the management
of public affairs. There is no need for particular denominational
issues to be debated in Parliament so that it appears as the place
where conflict and friction arising from the coexistence of a dozen
different communities are resolved. It is enough that this assembly
exists ... within it, all the communities participate in the making of
the laws™2”. “The Assembly in Lebanon is both a place of political
meeting and a factor of interfaith union™".

But, no doubt because Parliament, as we have observed, is
often shy in these matters, and because of the absence of typical
representatives, true champions of communities, we sometimes
forget or pretend to forget that there is a Chamber to play this role of
Intercommunity Assembly. \We are therefore concerned to organize
an occasional meeting to fill it. This was the case in the spring of
1953: on 16 April, during conversations held with the leader of the
Kataeb movement, in the presence of the President of the Chamber,
deputies suggested the “creation of a permanent intercommunity
commission whose attributions extend to the settlement of most
national problems, by channeling all denominational claims™+"” . [t will
be necessary for one of the deputies present, Charles Helou, to recall
that such an Assembly already exists and is none other than Parliament.

41 Gabriel Murr, in the East, July 4, 1950.

142 Al Shark, April 21, 1953 and January 23, 1954.
43 Charles Helou, in The Day, December 17, 1953.
144 According to L»Orient, April 21, 1953.
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A vyear later, however, Kemal Joumblat, a Druze deputy and
chairman of the Progressive Socialist Party (P.S.P.), again gave the
example of a parliamentarian suggesting that major religious issues
be dealt with outside parliament. During a press conference, he
proposedamong otherthings “the organization of a national congress
of parties and groups for the examination of all the problems that
arise, and in particular: the confessional representation, the abolition
of confessionalism and the general census™s"”.

The same politician will return to this idea in 1956. On the
occasion of an upsurge of denominational agitation recalling “the
traditional law of national politics which has always handled our
internal problems with a reserve, a spirit of tolerance, almost a well-
known prudence, the chairman of the PSP suggests the following:
“First and foremost, it is necessary to restore trust and goodwill
among the representatives of the various Lebanese communities,
through meetings organized in periodic national congresses, where
the dialogue of extremists of all kinds may be less formal than
Parliament and higher than that of the street™s”.

To a certain extent, this wish will have found a beginning of
realization. In order to cope with a renewed confessional tension
between Christians and Muslims, provoked by a fact that may be
minimal but which came after a long series of similar incidents,
Council Vice-President Saeb Salam convened, on 4 September 1956,
during the parliamentary holidays, a “national congress” at his home.
Eighteen Christian and Muslim personalities answered his call;
after some of them attributed the unrest to the lack of government
authority and some unthinking attitudes of parliamentary figures
Saeb Salam “proposed to the presently assembled personalities to
form a Higher Council to support the government in its decisions to
counter the effects of confessionalism™"”.

148 According to LyOrient, April 6, 1954.
146 Statement issued by LyOrient, May 27, 1956.
47 Al Shark, September 5, 1956.
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Raymond Edde, MP Maronite, Philippe Takla and Charles Helou,
former deputies and ministers, Greek Catholic and Maronite,
retorted that these were the attributions of the House to which
only the government is accountable. Shortly after, Charles Helou
communicated to the press a text in which he attempted to
synthesize the problem of representation. He did it in these
terms: “Communities, when they are not aware of expressing
themselves fairly widely in the Political Assembly, tend to fall back
on themselves, and within their own hierarchy, to take care of their
problems. To hear ourselves in Parliament, or even to stop listening
to each other outside, is our dilemma ... The electoral law under
which we live and which has earned us a political assembly elected
in addition to a vote that can be described as it is in the light of
these first truths that the reform must be made. In the past, the
25-member Assemblies earned us the transfer of political debates
to the shadow of mosques and archbishoprics. Since the current
legislature, it is at the tenth meeting that we are convened in private
homes to debate issues that would not only have been resolved in a
broader Parliament, but that might not have even been discussed™s,

A further example, if it were still needed, is the more recent
one of a summit to dispel intercommunal conflicts following the
announcement of the creation of an international tribunal to judge
those responsible for the attack that cost life to former Prime
Minister Rafic Hariri. On the initiative of Nabih Berri, who is also
president of the Lebanese Parliament and head of the Shiite Amal
movement, a summit gathering the main leaders of the Lebanese
political scene, all confessions, was organized on March 2, 2006.
This summit was presented as the most important since the Taif
agreements. Berri said that if successful, the conclusions of the
Summit “will be considered as annexes to the Taif agreements™”,
Berrihas achieved a tour de force by gathering around the negotiation
table the fourteen leading Muslim and Christian leaders of the
country, in a unique initiative since the Lebanon war (1975-1990):
the Sunni Saad Hariri, the leader of Hezbollah Hassan Nasrallah, the

148 | ebanese Press of September 71, 1956.
149 AFP, Beirut, March 5, 2006.
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current Prime Minister Siniora, Maronite Christians Samir Geagea
and General Michel Aoun, Druze Walid Joumblat, etc. This initiative
did not succeed, however. The differences were so deep that
they became irreconcilable. We can see that since 1953 the trend
towards “paraparliamentary” deviation has been constant. It should
be noted, however, that it is usually Christian personalities who
oppose it.

To remedy the flaws of the Lebanese electoral system, several
proposals have been put forward. While emphasizing the need to
take into account demographic trends and to maintain soft guards,
Georges Corm™® advocates the distribution of seats equal between
Christians and Muslims, without the under-distribution within
these two major groups. The confessional basis of the Lebanese
elections, combined with the imperative of territorial division,
resembles an almost insoluble equation. The operation becomes
more complicated when we know that the confessional reality
contains many flaws™ :

¢ the obligation to vote in one's place of origin and not one'’s place
of residence;

¢ the limited possibility of voting for Lebanese expatriates who still
have active links with their country. This is not inconsequential
as we know that there are twice as many Lebanese abroad as
Lebanese living in their country;

%0 But in the end, for Georges Corm, there will be no democratic reform in-
depth in Lebanon without the decree No. 60 L.R. of 1936 being canceled.
Religious communities must cease to be the basis of public order, to return

to their fundamental, spiritual, cultural and social role. It is moreover this
decree which continues to lock up the laity in the perverse logic of creating an
additional community for those who wish to be subjected to a personal status
of a civil nature, which the decree had foreseen and which does not has never
been realized. Holy Spirit University of Kaslik, Seminar “Difficult Democracy in
Lebanon”, Historical, regional and international constraints in the functioning of
democracy in Lebanon. Georges Cornms lecture given on 11.05.05.

8 |t would be interesting to consult on this subject the website of the Lebanese
Association for Democratic Elections: www.ladeleb.org. Site in Arabic and English
very well documented with detailed reports on the last legislative elections.

97



Revisiting the Path of Lebanon over the Past 100 Years

¢ the lack of control over the financing of election campaigns as
well as political parties;

e the non-updating of the electoral lists.

But, already, one can question the scope of these reforms if
they are not accompanied by real changes of substance. Must we
not break with a system that makes confessional membership a
condition of national representation? Even if the Constitution claims
otherwise™?, is it not legitimate to think that a Lebanese MP is first
and foremost the representative of the voters of his confessions. In
a modern democracy, it would be inconceivable to subject national
representation to any condition of denominational membership?-.
By way of example, the French Constitution confines itself to
specifying in its article 3 that national sovereignty belongs to the
people who exercise it by its representatives and by way of the
referendum and that neither section of the people nor any individual
can ‘assign the exercise’.

In the exercise of national sovereignty, no obstacle must be
erected before the elector in the choice of his representatives,

52 Article 27 (Modified by the Constitutional Law of 17/10/1927 and by the
Constitutional Law of 21/1/1947) "The member of the Chamber represents the
whole Nation. No imperative mandate can be given to him by his constituents”.

53 |t should be noted in the margin that, on this specific issue of representation,
the case of several Western representative democracies is not fundamentally
different. In France, for example, deputies have become accustomed to
behaving not so much as representatives of their constituency, but as “their
natural defender”. For essentially electoral reasons, they multiply tie with

their constituents. For their part, citizens consider the elected as «their» MP
and expect him to take their interests firmly in hand. It would be interesting

to know how many members would be willing to sacrifice the interest of their
constituents in the public interest. The French Constitutional Council itself is
hesitant. In a decision of 1-2 July 1986 (86-208 DC), they described the MP

as “the elected member of a constituency”, who must maintain “close ties”
with the electorate, whereas in a decision of March 15, 1999 (99-410 DC) they
proclaimed that each parliamentarian “represents in Parliament the whole
Nation and not the population of his/her constituency”.

54 This runs counter to the principle of equal access to political posts, a principle
enshrined in Article 7 of the Constitution and Article 25 of the International
Covenant on Civil and Political Rights.
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even that of confessional membership. This is, to use Professor
Ghevontian's expression, the “sincerity” of the ballot. But it is clear
that confessionalism still has a bright future ahead in Lebanon as the
political class seems to be unable to initiate the necessary reforms
to suppress it, despite the provisions of Taif and the Constitution in
this sense.

The constitutional recognition of the political role of religious
denominations is not limited to parliamentary representation, it
goes further by giving the spiritual leaders of each community the
opportunity to approach the Constitutional Council and setting the
goal of creating a Senate where the different religious families will
be represented, which leads us to question whether we are moving
towards a strengthening of confessionalism.

It is of great interest, without going into details but simply
through reading the results, to notice the outcome of the completely
perverted electoral law based on the principle of proportionality; it
did not bring any change to the flaws of the majoritarian system.
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CONCLUSION

From a confessional system aiming at guaranteeing fair
representation of the different minorities the system was perverted
over decades into being replaced by a mechanism through which
official institutions were replaced by personalizing the confessional
representation. The major tools used in this process are those of
corrupting the system by excessive use of the following: clientelism,
nepotism, spoils, bribery, etc. This leads to the extreme challenge
of moving back from personalizing to institutionalizing the exercise
of power.

Efficiency in the public sector is identified through: the leadership
(on the national level), the judicial system (on the state level), the civil
service (on the institutional level) and the organizational structure.
Corrupt practices involving political and bureaucratic influences,
weak organizational structures, and incompetent appointments
render the public administration inefficient. The lack of checks and
balances due to a weak judicial system also contributes to the public
sector's ills™s .

Executive Action > Public Administration

) Responsiveness
Nepotism

Spoils

Effectiveness
& efficiency
required

Conflict of Interest

Representatives
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Expectations

Citizens <: ) Citizens

Clientelism

% Mihaiu, D., Opreana, A.and Cristescu, M. (2010). Efficiency, Effectiveness
and Performance of the Public Sector. Romanian Journal of Economic
Forecasting.
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In a liberal democratic setting, the Public Administration is
designed as an executive tool to serve citizen’s expectations. These
expectations are primarily expressed through the voting process
based on Agendas. The elected representatives, now officially
transformed into policymakers, are expected to demonstrate
responsiveness for two major reasons; the first is to keep their
electoral promises and the second to secure their reelection. They
can do this through executive action by vertically interacting with
the Public Administration. The latter can only perform properly and
reach a high level of efficiency and effectiveness if it is protected
from the negative interference of political bias.

As Milton Friedman puts it: “To the free man, the country is
the collection of individuals who compose it, not something over
and above them. He is proud of a common heritage and loyal to
common traditions. But he sees the government as a mean, an
instrumentality, neither a grantor of favors and gifts, nor a master or
god to be blindly worshiped and serveds”.

Thousands of years separate the modern man from the man living
in the state of nature. As a hunter-gatherer, man'’s ability allowed
him to build industrial and agricultural societies. From a rudimentary
or even non-existent administration, human’s sophistication has
allowed them to build a complex administration that can respond to
their aspirations and expectations.

To guarantee his survival and to ensure his safety man had to
make concessions. According to John Locke™, Thomas Hobbes

1% From capitalism to freedom, University of Chicago press, 1962.

1871689, Two Treatises of government. Lockess political theory was based
on the theory of Social contract. Unlike Thomas Hobbes, Locke believes that
human nature is characterised by reason and tolerance. Like Hobbes, Locke
believes that man is selfish by nature.
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and Jean-Jacques Rousseau™® , he had to sign an implicit covenant,
renewable by tacit acceptance; the social contract. Any contract
being a generator of rights and obligations; the social man had to
give up some of his absolute rights-to tell the truth to limit them-
to guarantee his survival among his peers. That is when another
concern was born. While it is true that life in society offers a man
security that he could not have in the state of nature, itis nonetheless
true that it requires an administrative and institutional architecture to
safeguard public order; the risk being, otherwise, to sink into chaos.

Different forms of government were then born through history. In
primitive societies it was sufficient for a tribal leader to exercise his
physical strength to obtain the obedience of all; passing through the
politico-spiritual societies of the divine monarchies, to the modern
democracies where the legitimate source of all power is the people.

The question now is no longer whether democracy is the best
form of government, but what form of democracy guarantees a
better government.

For a long time, administrative centralization was synonymous
with national unity, uniformity, equality, and prosperity. The central
power had no rival in the decision-making of fear, whether justified
or not, that autonomist ambitions or even independentists manifest
themselves here and there. For this reason, highly centralized states
such as France, in order to maintain public order on a vast territory
— because it is the primary concern of any state — have had to make
use of the well-known concept: deconcentration. In other words “It

'8 |n the social contract, Rousseau seeks the basis of a legitimate authority
among men. It is for him to define under what conditions man can submit to an
authority, here of a political nature, without losing anything of his freedom. Man
being naturally free, this foundation can only be a convention. How can men join
forces without giving up freedom? This is the problem of the social contract,
stated in these terms: “To find a form of association that defends and protects
from all the common force the person and the property of each partner, and by
which each one, uniting with all, obeys however only to himself, and remains as
free as before”.1762, the Social contract.
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Is the same hammer that strikes but it has shortened the handle™®
". So to speak, decisions are always taken at the center and relayed
to the periphery by authorities appointed by the central authority.
Their aim was to ensure that the law of the Republic was applied
throughout the National territory in a uniform manner.

For decades, even centuries, centralized and decentralized
democracies have demonstrated their effectiveness, but they also
suffered from weaknesses, especially that they no longer respond
to the aspirations of the peoples of Modern democracies. The
worries of national unity, uniformity, equality, and prosperity were
no longer the only masters of the game, other considerations came
to be grafted into it. What once could be understood or interpreted
as an affront to central power has now become the symbol of
democratic modernization. Other concepts came to make a pied-de-
nez to those we had already mentioned. These concepts have been
comforted by a widespread disaffection of centralized governments
increasingly perceived as being far away (not only physically) from the
daily concerns of citizens. Decentralization has, therefore, become
a solution because it brings power of participation in decision-
making, that is to say, greater participation in the political life of the
City to the local authorities and consequently to the communities.
Local authorities are also more receptive to the expectations of the
administrations. Democracy being, in fine, popular, it reinforces its
legitimacy by its rapprochement with the people. Decentralization
finally liberates local people from the tyranny and corruption of a
central power which even if it is omnipresent is not omniscient.

189 Qdilon Barrot . The latter was at the time the first Vice-President of the
Council of State of the Third Republic. He declares himself very attached to
the principles of the Revolution of 1789 and belongs to the doctrinal current of
the “Dynamic Lefts"”. This man pronounced this expression that remains in the
history of France: “In the context of the deconcentration it is always the same
hammer that strikes but we shortened the handle”. The latter can be defined
as a system of administrative organization which arises from the creation on
the periphery, of relay of the central power. This quotation is extracted from
his famous book “of centralization and its effects” where he developed his
opposition to centralization.
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Decentralization is not federalism: indeed in a federal state,
we are witnessing a sharing of national sovereignty between the
Federated state and the federal State, even if the federal State
retains a monopoly in vital areas. We take, for example, national
defense, international relations, etc.

Decentralization requires, depending on whether it is extended or
not, a delegation of powers. This delegation is made by the central
authority which will henceforth no longer be able to interfere in the
affairs of the local authorities unless its authorities are unable to
manage the affairs of their administered. The local authorities will
also have elected assemblies that benefit from this delegation of
powers. Moreover, and this is by far the most important prerogative,
the territorial authorities will enjoy quasi-financial independence
because they have the capacity to collect taxes that are their own.

As Lebanon does not live in isolation, the concerns of the peoples
of the world are also those of the Lebanese people. Their aspirations
too. Faced with the endemic inability of the central power to offer a
decent life to the administered, who are often disregarded as citizens
of the Republic, some reformist voices have constantly proposed
decentralization as an alternative to Institutional sclerosis?®. Political
tendencies that were once refractory to any idea that could endanger
national unity have accepted the idea that the only possible way of
relief is administrative decentralization™" .

But decentralization is not a miracle cure. The ills suffered by
the centralized State may also affect a probable decentralized
state. Corruption does not know an administrative boundary, nor is
the clientelism. Diversity in Lebanon is not or no longer a symbol
of enrichment, unfortunately, it has become a cause of national

160 \www.kataeb-program.org

61 This is the meaning of the speech of former prime Minister Saad Hariri
before the general elections of 2013 (which did not take place elsewhere): To
respond to the chronic complaints of all Lebanese regions and groups that are
linked to obstacles at the level of Development and administration, by adopting
immediately the provisions of the Taif Agreement on enlarged administrative
decentralization.

104

heartbreak. Instead of working for the nation, each one works for his/
her confession in the best of cases. In this mindset, decentralization
will be distorted and deviated from its original meaning. The very
values of decentralization will be misused in the total lack of civic
responsibility.

At a time when some (Eric Verhaeghe?) speak of liquid
Democracy in modern democracies, we are still in the early stages
of decentralization. If our national anthem begins with these words:
“All for the nation”, we find that in reality, we are all “each for
oneself” and “no one for the Nation”.

162 http://www.eric-verhaeghe.fr/a-propos/ .2011, Au cceur du MEDEF. 2012,
Faut-il quitter la France?
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LEBANON’'S CONSOCIATIONAL DEMOCRACY:
A BLESSING OR A CURSE

Elie El Hindi

“Lebanon is much more than a country it is a message for both
East and West; a message of peaceful co-existence and of love”

Pope John Paul Il, 1989

Introduction

Lebanon is one of the smallest Arab countries, yet the most
diverse. It has eighteen different sectarian components divided
into two main religious groups, Christian and Muslim's3. No single
sectarian group constitutes a majority by itself and therefore they are
all minorities. All of these components are indigenous in that area of
land, in the sense that their presence pre-exists the establishment
of the modern Lebanese Republic in 1920; the presence of the
major components™* can be traced back to more than a thousand
years. (Hitti 1962; Boulos 1968; Hourani 1968; Salibi 1988; Hariri
Foundation 1996; Taqgi el Din 2002)

63 The 18 recognised sects are: 12 Christian sects — Maronite, Greek Orthodox,
Greek Catholic, Armenian Orthodox, Armenian Catholic, Syriac Orthodox,

Syriac Catholic, Assyrian, Chaldean, Latin, Evangelical, Copts; and 5 Muslim

— Sunni, Shiite, Druze, Alawites and Ismaili; in addition to Judaism with 5635
members still registered though only a few dozens actually live there. There

is a significant Kurdish population (~50,000) in Lebanon notably in Beirut but
they are considered as part of the Sunni group and are not recognised as a
separate ethnic group (Meho, 2002). Chamie (1980) presents a good descriptive
exploration of the Lebanese religious groups. Table 3 at the end of this section
present a review of all the sects and their changing numbers over the years.

%4 The Maronites, Greek Orthodox, Greek Catholic, Sunni, Shiite and Druze are
considered the major groups due to their most ancient presence, their largest
numbers and their effect in the political life. Other groups are also indigenous but
their presence in Lebanon is relatively more recent and their role less effective.
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Lebanon is the only Arab country that has attempted a non-
adversarial political system that accommodates its different
components. The independence of Lebanon in 1943 was based on
a National Pact that unified the Lebanese Christians and Muslims
against the French Mandate. In this oral pact, the Christian leader
Beshara el Khouri refused to remain under western / French control
and the Muslim leader Riad el-Solh refused all Arab, Islamic and
Syrian unity calls. The result was an independent Lebanon in which
the power is divided between the Christians and the Muslims?s
(El Khoury 1983; Dahir 1984; Firro 2003; El Solh 2004).

The National Pact of 1943 was not the first attempt at power-
sharing and accommodation of the different religious groupings; it
came as the continuation of a long-held tradition. Questions about
how long back this tradition goes, and about its ongoing worth,
stir up a big debate. In fact, the National Pact has survived many
challenges and conflicts since 1943, the most devastating of which
was the civil war of 1975-1990 that ended with the Taif Accords,
a constitutional reform that confirmed the National Pact and the
power-sharing concept, while adjusting the proportions according
to the demographic reality'®. However, today 30 years after the Taif
Accord, and 100 years after the formation of Greater Lebanon, the
country has not found the sustainable stability aspired for.

Lebanon has enjoyed very little stability and on the contrary, it has
suffered many internal and external conflicts since its establishment
in 1920 including a long civil war between 1975 and 1990. It is still
today suffering from severe political unrest and armed clashes and
is facing a significant risk of sliding once again into civil war. At the

185 The power-sharing resulting from the National Pact divided the top
positions among the two main groups and set a quota for the parliamentary
representation of 6 Christians to every 5 Muslims.

66 The challenges to the national pact over the years 1943 to 1990 and the
circumstances of the Taif Accord will be discussed and analysed later in this
chapter.

67 The new proportion set by the Taif Accord supposes equal division of

parliamentary seats and key public positions. The allocation of the top positions
was kept and confirmed (again only orally).
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heart of all these armed and un-armed, internal and external conflicts,
the complex composition of Lebanon and its unique political system
have played a major role in causing or at least exacerbating them.
Lebanon’s power-sharing system acknowledging minority groups
as political entities and giving them group rights seems to be the
cause of all the instability experienced which still hinders its peace
and development. Can this system that has been tagged as being
“consociational” really be considered to be a factor of stability or on
the contrary has it been and still is the main catalyst for deadlock,
instability, and conflict?

How successful was the power-sharing systeminaccommodating
all the different groups and their aspirations? What lessons can
possibly be drawn for Lebanon after 100 years? What makes these
lessons relevant to other unstable plural Arab countries? Can the
system be improved to serve better Lebanon'’s future and eventually
lead to more stability?

This paper aims at answering these questions by empirically
addressing the Lebanese case study. In its first part, this paper will
explore the nature and development of the accommodation system
in Lebanon from its origins up to the present time and the theoretical
debate which surrounds it. It will then explore in the second part
how much this system coincides with the consociational theory
principles, aiming to prove that the problem is in the misapplication
of the model rather than in its invalidity.
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l. Political Accommodation in Lebanon

The Early Foundations

One of the main academic debates concerning Lebanon'’s political
system is about how far back the tradition of accommodation and
the foundations of the sectarian system go. It is the political not the
historical meaning of this debate that is relevant to this research
because it determines whether the accommodation system is
something recent and artificially implanted by foreign powers or a
natural process that came as a result of the peoples’ interaction,
conflicts, trial and error over years of co-existence.

The larger body of literature determines the accommodation
system as an artificial mutation that was put in place through foreign
intervention in the nineteenth century to serve the political interests
of the major European powers at the time. According to this body
of literature, this nature of the system leads to the continuous
power struggle between sects and generates Lebanon’s instability.
Therefore, the sooner it is overcome by ‘developing’ the political
system into a better form; the sooner stability will be achieved.
Arzouni, Bashir, Cobban, El Hassan, Farah, Firro, Galioun, Kardaoui,
Kanaan, Khashan, Longgrigg, Makdisi, Tagi el-Din, Sayegh and
others, agree that the social divisions are the result of the system
and not the inverse. Most of these authors agree that the alternative
should be a complete/simple democracy a la western model with
the equal citizenry and non-religious political parties. However,
the practical validity of this theoretical alternative is questioneds,
and more importantly, it has not gained any popularity among the
people concerned. The Syrian Nationalist Social Party (SNSP) and

68 The works of these authors and others are included in the bibliography of this
research.
69 Simple democracy, even with the help of the best protection frameworks,

has not been able in many cases to solve the dissatisfaction of some minorities
and to neutralise the instability they may cause.
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the Baath party are the only ideologically secular political parties that
have any significant popular support. In the 1980s and 1990s, this
support was much inflated during the Syrian occupation of Lebanon
due to these parties’ alliance with Syria; it has dropped quickly and
drastically with the end of the Syrian military presence in Lebanon',
The different Left movements and parties have never been able
to reach the Lebanese parliament. All other political parties draw
their popular support from their sectarian environment’, which
really makes the theoretical secular alternative difficult to consider.
Some of these parties use secular political speech as a political
tactic but they always have in the background sectarian interests
that frequently re-emerge, notably in times of conflict2 (El Khazen
2003; Ficquelmont & Feki 2008).

The second body of literature comprising predominantly Christian
scholars refers the sectarian division and accommodation attempts
to the earlier history of Lebanon. The scholarly historian and politician
Jawad Boulos (1984) argues that similar accommodation systems
can be found throughout Lebanese history dating back as far as
Phoenician times because this geographic area has always been a
refuge for people with many different beliefs, who have co-existed

70 From an average of 8 to 10 deputies and 2 ministers, the two parties’
representation dropped from 2005 to 3 deputies (Lebanese Parliament
Website), who won seats as members of Hezbollah's coalition lists.

7T With very few and insignificant exceptions, the political parties membership
in Lebanon coincides with the social and sectarian divisions: Hezbollah
(Nasrallah) & Amal (Berri) are Shiite; Future Movement (Hariri) is Sunni;
Progressive Socialist Party (PSP) (Jumblat) is Druze; Lebanese Forces (Geagea),
Free Patriotic Movement (Aoun), Kataeb (Gemayel), Ahrah (Chamoun), Marada
(Frangiye), Ketleh (Edde), Independence Movement (Moawad) are Christian;
Tashnag, Hanshaq & Ramgavar are exclusively Armenian.

72 The Free Patriotic Movement has long claimed to be a national non-
sectarian leader and his movement to be a secular one. However, in elections
campaigning it has usually used the propaganda of regaining the Christians’
rights and reinforcing their participation in the system. The PSP of Jumblat
was founded on secular ideology and by a multi-sect group, but it quickly
transformed, notably during the war, into a Druze party and militia. The Future
movement has some Christian members and always presents Christian
candidates for election or appointment but it draws its strength predominantly
from its Sunni supporters around the country.
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under different forms of compromise systems. For Boulos, the
National Pact is the contemporary form that the common conviviality
has taken. Charles Malek, Fouad Ephrem el-Boustani, Edward
Hnein, Maurice Gemayel, and Kamal Yusef Al-Hajj, all of whom have
gained academic significance beyond Lebanon, have emphasised
the pluralistic nature of Lebanon and the necessity to translate this
pluralism into a consociational political system that acknowledges
and respects the social, cultural and religious autonomy of all groups
while giving both Christians and Muslims enough influence in the
central political decision making.

Unlike the first body of thought that invokes the need to abolish
the temporary accommodative measures as soon as possible
because they are a source of division, this body of literature and
notably the work of Al-Hajj (1969), Al Bustani (1982) and Boulos
(1984), argue in favour of the permanence of the National Pact
and show its importance to ensure security, while attributing the
existing divisions and problems to the personal interests of the
feudal elite and the absence of true political parties. They do not
see a necessary contradiction between the rights of the groups
in a consociational system and the rights of individuals as equals
before the law. This school of thought was passed onto the second
generation of scholars including Nabil Khalife (2005), Antoine Najem
(1979; 1997, 2005), Antoine Messara (1983; 1994) and Abbot Boulos
Naaman (2006; 2007). Today it inspires a large number of younger
intellectuals, notably Christians. On the political level, this ideology
has been embodied and has flourished within the Christian parties
and movements and still persists today.

The authors of the second body tend to differentiate between
two dimensions of sectarianism. The first dimension is the social
sectarianism represented in the unhealthy social divisions and
fragmentation continually threatening civil peace and blocking
development; this view is naturally rejected by all. The second
dimension, however, is political sectarianism incarnate in the
consociational system, political pluralism and power-sharing among
sects. While anti-sectarian scholars do not see the differentiation and
refuse all forms and dimensions of sectarianism, the second bloc
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differentiates between the two dimensions refusing the social and
advocating the political. Al-Hajj (1961) explains that in anti-sectarian
thought the problems persisting in the Lebanese society and blocking
its development are the result of sectarian power-sharing, while in
reality a closer look at these problems (class divisions, clientelism,
corruption, and fundamentalism) will reveal that they have little to
do with sectarianism and, are instead due to an immature mentality
and feudalism. Al-Hajj argues that the details of the administrative
system could be changed but consociationalism should never be
upset because it is the essence of Lebanon and its raison d'étre
(1961, pp.157-162). Furthermore, Al Bustani (1982) argues that
there can never be a single Lebanese culture because the culture
is the result of history and religious traditions. Thus, Lebanon has
many cultures that the system should boldly protect and ensure
their healthy development and prosperity.

In this regard, this paper acknowledges the differentiation of
social and political sectarianism and argues for the application of
practical steps to consolidate and ameliorate political sectarianism.
This consolidation and improvement of the power-sharing system
will ease the fears of the different groups and negate the need for
aggressive competition. It will thus act as a means for removing
society’s tensions and divisions (social sectarianism) and their
impact on daily life affairs.

The Formation of Modern Lebanon 1920-1943

Since it is the very basis of the Lebanese political system, sectarian
power-sharing has been and will continue to be a critical issue
in the theoretical debate and in the political landscape. In order to
comprehend the broader political picture, it is important to understand
the way the Lebanese Constitution and the different political positions
on political sectarianism have developed over the years.

The modern Republic of Lebanon was created in 1920. It included
the autonomous region of Mount Lebanon in addition to the coastal
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area and cities and the four regions of the South, Akkar, Baalbek and
Rachaya that the Ottomans had detached from the mountain and
joined to the surrounding Wilayat of Akka, Damascus and Aleppo
hundreds of years earlier. At that time, Mt Lebanon’s population
was 80% Christian and 20% Muslim, while in the added areas,
only 30% of the population was Christian and 70% were Muslim.
As a result, the population of greater Lebanon was formed of 55%
Christians and 45% Muslims™ (Sammak 1990, p.87; Sleiman 1991,
p.112). Although it changed the demographic equilibrium drastically,
this addition was asked for and welcomed by the Christians of the
Mountain,

The first constitution of 1926 was expected to provide the basis
of the Lebanese political system while taking into consideration
the sectarian composition of Lebanon, the previous traditions and
customs, and the new demographic reality of the Greater Lebanon.
This constitution was largely based on the French Third Republic
constitution and thus, the only reference in it to sectarian power-
sharing was under Article 95 in the ‘Final General Regulations’
section. Article 95 requires fair representation of the different sects
in the formation of cabinets and public employment. This article was
added upon the request of Muslim representatives because the
public administration at the time was controlled to a great extent
by Maronites. As for the deputies/ representatives, the constitution
did not mention any sectarian distribution. Article 24 says only that
their number and their election procedures are left to the electoral
laws in place.

73 The Maronites who constituted 64% of the population of Mt Lebanon
remained the largest group in Greater Lebanon but with a much smaller
percentage of 33% (see sources as cited).

74 During the First World War, Mount Lebanon was hit by a famine that killed
almost one-third of its population. The fact there were no agricultural plains and
no important seaports increased the severity of the situation, which motivated
the Christians to support the creation of Greater Lebanon in 1920 including large
agricultural regions. The Maronite Synod of 2006 referred to this acceptance

by the Christians as one of many genuine proofs of their free choice and

sincere wish of living together with their Muslim neighbours (Al-Jisr 1978, p.50;
Maronite Patriarchal Synod 2006, p.701-729)
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The Ottoman sectarian distribution system put in place after
the collapse of the feudal system and with the creation of the
first representative councils in Mt Lebanon' was continued in
electoral laws and public offices throughout the French Mandate.
The system usually gave the Christians only a slightly superior
number of representatives to the Druze although they constituted
80% of the population at the time. Sleiman (1991, pp.101-108)
argues that this over-representation of the Druze is due to other
social, economic and traditional factors taken into consideration
and not only to their numerical importance — as the Druze emirs
and sheikhs were the traditional feudal lords of the lands and the
leaders of the political structure in the past centuries. Later during
the Mutasarifiya'® era (1861-1918) the Lebanese executive council
included 12 members with 8 Christians (5 Maronites, 2 Orthodox,
1 Catholic) and 4 Muslims (2 Druze, 1 Sunni, 1 Shiite) meaning a
ratio of 65% to 35% (Khater 1967). Based on the 1932 census in
Greater Lebanon (including the added areas), this formula was again
adjusted and fixed at a 6 to 5 ratio in favour of the Christians giving
55% of the seats to the Christians and 45% to the Muslims out of a
number of representatives that is a multiple of 11 (Longgrigg 1958;
Browne 1976; Rabbat 1978; Cobban 1985; Dahir 1986; Farah 2000;
Firro 2003).

75 As mentioned in the previous section, the system instituted by the Ottomans
is considered by the secular school as the creator of sectarianism and its
consecrator in the political system. This argument is seen in Tagi el-Din (2002),
Masters (2001), Makdisi (2000), Arzouni (1997), Bashir (1993), Dahir (1986)

and Sharara (1975). For a socio-political description of Lebanese divisions see
Thomson 1861.

76 The Mutasarifiya, the Ottoman system put in place for Lebanon under
European auspices, consisted of an appointed non-Lebanese Christian as
Ottoman ruler assisted by an executive council that represented the different
religions and regions of Lebanon.
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The National Pact Era

The National Pact (Al Methak al Watani) is the agreement between
the Muslim and Christian leaders of Lebanon that started to take
shape since 1938 to face the Lebanese-French Treaty of 1936 and
present a nationalistic alternative aiming at an independent Lebanon
based on power-sharing between the two groups (Khalife 1998).
This agreement materialised with the alliance of Christian leader
Beshara el Khoury and the Muslim Riad el-Solh allying and winning
the elections of 1943 and becoming the President and Prime Minister
respectively. The National Pact has since symbolised the common
will of the Christians and Muslims to live together and share power
in a Lebanon independent from the East and the \West. The majority
of the Christians represented by Khoury decided to relinquish their
western alliances (notably with France)”” and aspirations while the
Muslims represented by Solh decided to abandon their Pan-Arabism,
Pan-Islamism and/or their dreams to install a Unified Greater Syria'’
(Al Hajj 1961; Al-Jisr 1978; Rabbat 1978; El-Khoury 1983; Dahir
1984; El Solh 2004).

On the constitutional level, the National Pact made no changes so
that the applied customs and ratios were respected and continued
after independence without ever being written in the constitution.
The consecutive electoral laws changed the number of deputies
several times while keeping it a multiple of 11 and preserving the 6/5

77 The Christians of Lebanon have important ties with Europe and in particular,
France going back for centuries, based on common Catholic beliefs, a large
number of missionaries working in Mt Lebanon, the significant trade exchange,
and most importantly the political and military protection it offered for Lebanese
Christians in a largely Muslim environment. The French mandate in Lebanon
was thus welcomed by the Christians as it favoured them and at the same time
offered direct protection.

78 The Muslims in Lebanon notably the Sunnis (the largest in number) shared
the dreams of their Muslim counterparts around the Arab world in refusing
national feelings that they considered a colonial construct aiming at continuing
the “divide and conquer” rule. They could not, however, agree on the form that
the unity should take. A Greater Syria ideology was one of the theories based
on regional/geographical distinctions in the Arab world, claiming that Lebanon,
Syria, Palestine, and Jordan should reunite to re-form the historical and natural
entity of Bilad el Sham.
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ratio. The fair representation in the cabinet and public administration
according to Article 95 continued and reached equality in the number
of ministers and key public positions. However, the political practice
within the National Pact created a new custom of reserving the key
positions for specific sects rather than the more general religious
groupings. The Presidency was specifically reserved for a Maronite,
the Prime Ministry for a Sunni, and the presidency of the Parliament
for a Shiite. This distribution was due to the influence of the two
parties of the National Pact and to the population numbers where
Maronites, Sunnis, and Shiites were respectively the three largest
components. In spite of its logical validity, this further step in sectarian
allocation represented the first signs of failure of the Lebanese
accommodation system. First, it overlooked the Druze (who consider
themselves the main part of Lebanon’s historical conception) and all
the other Christian sects. Second, it created disequilibrium by giving
two key positions to Muslims and one key position to a Christian.
Compensation for this disequilibrium was laid in the distribution of
constitutional powers favouring the Maronite President.

The 1926 constitution gave great power to the President who
was the head of the Executive power. On the other hand, the Prime
Minister was chosen by the President from among the ministers
that he appointed to assist him. The Head of the Parliament was
merely a spokesperson of the legislative body that the President
could dissolve at any time. Over the years, the personal and political
practices of the respective presidents coupled with the great
regional pressure of the Arab-Israeli conflict and the Cold War to
cause a number of serious challenges to the National Pact and the
accommodation formula. As Muslims increased in number because

7% The war of 1948 between the Palestinians and the Jewish settlers, just three
years after Lebanon's independence, put the fragile country under increasing
pressure with a flow of Palestinian refugees into Lebanon and an over zeal that
many Lebanese notably Muslims showed toward their Palestinian brethren. The
cold war conflict also reached the area and increased the pressure on Lebanon.
Lebanon’s official position has since been an attempt, on one hand, to maintain
positive relations with the west so necessary for its survival and on the other
hand to deal with Arab issues and the mounting pressure from its own people.
This divergence is clearly present in all the conflicts that are discussed below.

116

of their higher birth rate and a Christian tendency for emigration,
their influence and power in the system were still as specified by
a fixed agreement. They became more and more dissatisfied with
the liberal economic system that favoured the upper business class
who were predominantly Christian. Moreover, they were inflamed
by the events in Palestine affecting their fellow Muslims and they
considered that the Lebanese Christian leadership did not provide
sufficient assistance. Although the National Pact endured and
persisted, it is important to enumerate the different crises it went
through in order to note their frequency and escalation°:

1-In 1947, only four years after independence, the opponents
of President Khoury accused him of abusing his powers and
manipulating the elections to engineer his re-election in 1949.
Although this was a political rather than a sectarian conflict, it
marked the first misgivings with the extended powers given to
the Christian President. Khoury resigned in 1952 three years
into his second term under pressure from the opposition.

2- In 1958, local economic inequalities™ coupled with regional
politics to initiate the armed revolution against President
Camil Chamoun who refused to cut diplomatic relations with
the West and allied himself with the Bagdad Pact, which at

'8 This review is not meant to give a detailed historical account of the

events but to reflect the pressures on the consociational system. From

the large literature on this period of Lebanon’s history (1943-1990) here

are some key works that can give a clear view of the events and that were
used for this review: Beshara El Khoury's Hagaek Lubnaniya (1984); Camil
Chamoun's Muthakarati (1969); Charles Helou’s Memoires (1995); Elie Salem’s
Modernization without revolution (1973) & The Troubled years (1995); Joseph
Abu Khalil's Kossat al Mawarina fil harb (1990) & Pierre Gemayel (2002); Pierre
Gemayel's Lubnan Wagii wa mutaja (1970); Igore Timoviev's Kamal Jumblat
(2000); Kamal Jumblat's | Speak for Lebanon (1982); Fouad Boutros’ Kitabat fil
siyasa (1997). Nicholas Nassif’s Raymond Edde (2002); Selim el Hoss' Lebanon
Agony & Peace (1981) & Aahd el karar wal hawa (1991); Farid El Khazen's The
Breakdown of the State (2000).

81 Economic inequalities played a major role in the dissatisfaction of the
Muslims with the existing system, but it is not clear that without the political
factors it would have lead to the 1958 and 1975 clashes (Khuri 1969; Barakat
1973; Dekmejian 1978; Vocke 1978; Hudson 1985; Johnson 2001).
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the time was backed by the USA aiming at the containment
of Communism. This pact was opposed by a growing anti-
Americanism supported by the USSR, led by Egypt's Nasser
and Syria and fuelled by the West's support for Israel. The
crisis ended with another compromise and the emergence of
the slogan “No Winner and No Loser” that became a motto
in Lebanese politics. The public employment appointment
ratio was adjusted to 6/6. With the opposition gaining further
Islamic image and the main Christian powers rallying behind
the President, the 1958 revolution can be considered as a trial
for the extensive clash of the civil war.

3- After the Arab defeat of 1967 in the war against Israel and the
clashes between the Arab regimes and the Palestinian refugee
militias™? , Lebanon became the main centre for the Palestinian
armed organisations and of the Fedaeyeen (commando)
operations against Israel. The Lebanese authority (labelled as
Christian) was not able to ban Palestinian operations from its
territory as other Arab countries did because it feared another
revolt by the discontented Muslim population. After several
clashes between the Lebanese army/security forces and
Palestinian militias, the Lebanese government was forced to
sign the Cairo Accord of 1969 which legalised the Palestinian
military presence and operations in Lebanon. This demeaned
the sovereignty of the government instigating the fears of the
Christians about a Lebanese-Palestinian Muslim alliance that
would take over Lebanon, realising the aspirations of Lebanese
Muslims to change the unjust balance of power that they had
to endure since 1943.

182 After the costly defeat of 1967, the ‘ring’ countries that have borders with
Israel (Egypt, Jordan, Syria, and Lebanon) refused that the Palestinian Militias
formed of Palestinian refugees use their lands to launch military attacks against
Israel. The governments of Egypt, Syria, and Jordan put strict regulations and
control on Palestinian actions which led to a clash with these governments and
the flow of Palestinian leaderships and fighters into Lebanon. This clash turned
bloody in Syria and more so in Jordan where King Hussein had to use air power
to bomb and control the large Palestinian camps causing a great number of
casualties in what became known as “Black September”.
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4-In 1973, President Sleiman Frangie ordered the Lebanese
army to hit the strongholds of the Palestinian presence in a
last attempt to restore the sovereignty and respect of the
Lebanese government. This attempt was aborted by Arab
pressure and the failure of Muslim Army Officers to respond.
No longer able to count on a government or a national army
to protect them, the different Lebanese parties started to arm
themselves and train their members. It was a matter of time
until a major confrontation occurred.

a

The clash happened in 1975 and it started a war that went on till
1990. Although the Palestinian military force, which was the main
initiator of the war, was dwarfed after the Israeli intervention of
1982 and the Syrian intervention of 1985, the war continued.
It became clear that the only thing capable of stopping the war
was a constitutional amendment that would alter the power
system in a way to make it fairer to the Muslims and give them
a share, proportional to their numbers. The Christian strategy
was to resist all pressures and go to the inevitable negotiation
table as strong as possible. The tactical competition with only
a few significant clashes continued until the Christians fought
each other and broke the status-quo in 19897,

'8 The Israelis drove the Palestinians out of the South and Beirut, while the
Syrians drove the Palestinian leadership out of the North and controlled their
presence in other regions.

18 As the term of President Gemayel ended in September 1988, no consensus on

a new President could be reached Army Commander Michel Aoun was appointed,
head of the transitional government (with 3 Christian and 3 Muslim Generals) whose
restrictive duty was to facilitate the parliamentary meetings to ensure a presidential
election within three months and a safe transition of power. However, the Muslim
powers refused this step and pressured the Muslim officers to resign on the same
day, leaving Aoun with an illegitimate (as it lost half of its members) Christian only
government of 3, and de facto jurisdiction over only the small Christian area where
the Lebanese Forces militia was the main actor. The antecedent Hoss cabinet
continued to claim legitimacy and exercise authority over the largest part of the
country. In two years and a few days, Aoun managed to wage two wars against the
Lebanese Forces and one against Syria and its allies, declare the dissolution of the
Parliament. This completely exhausted the Christian parties and forced them into a
very weak negotiating position at Taif were they had to accept the minimum offered.
(Tueini, 1990; Bkassini 1993; Saade 1998; Menassa 2002)
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The Taif Accord

One very significant thing to be noted is that Lebanon continued
to have a President and a power shared Cabinet and Parliament all
through the war (Hanf, 1993). This could be explained as a clear sign
that all the conflicting parties did not want to or at least knew they
could not get rid of the other altogether, but their aim was to have
the biggest share in the unavoidable power-sharing system.

The Christians understood that they could no longer retain the
power they once exercised but they wanted to preserve as much of
the image of their view of Lebanon as they could, seeking guarantees
of democracy, liberties, a liberal economy, and continued power-
sharing. Since it was obvious to them that the demographic factor
operated against them they wanted to stop the counting and set
a basis of power-sharing that disregarded the numbers even if it
meant over-representing them, as they had in the past disregarded
the numbers and over-represented the Muslims (Najem 1979;
Gemayel 1985; Abu Khalil 1990; Phares 1979 & 1995; Sayegh 2000;
Aoun 2005).

The Muslims, on the other hand, knew they had the upper hand
politically, demographically and even militarily and they wanted to
gain as much as possible at the negotiation table. They also wanted
Lebanon with a confirmed Arabic identity and a clear position in the
Arab-Israeli conflict. (Khalid 1978; Husseini 1978; Arab Information
Centre 1984; El Hoss 1991)

At a time when great changes from bi-polar to unipolar in the
international system were about to take place, when the region was
gaining more importance and attracting direct US military presence,
and when the different combating parties were exhausted and were
under enough pressure to accept a deal, the Taif Accord was born in
Saudi Arabia, under United Nations, United States, Arab League, and
Syrian auspices. The setting for the signing was a clear indication
of the end of the Christian golden era and the start of the Muslim
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(specifically Sunni) one™s. But what were the actual changes to the
accommodation system and how did they influence the balance of
power?

The Taif Accord was translated into constitutional articles
amending the Lebanese Constitution on 21 September 1990. The
amendments that are related to the accommodation system were
as follows:

a- Addition of an introduction/preamble to the constitution that
includes:

“a. Lebanon is a sovereign, free, and independent country.
It is a final homeland for all its citizens. It is unified in its
territory, people, and institutions...

b. Lebanon is Arab in its identity and in its association...

c. Lebanon is a parliamentary democratic republic... equality of
rights and duties among all citizens without discrimination...

h. The abolition of political confessionalism is a basic national
goal and shall be achieved according to a gradual plan.

I. Lebanese territory is one for all Lebanese... There is
no segregation of the people on the basis of any type of
belonging, and no fragmentation, partition, or settlement of
refugees.

j. There is no constitutional legitimacy for any authority which

contradicts the ‘pact of communal coexistence’.

These short clauses are meaningful on the political level as they
ended the disputes of the civil war, mostly in favour of the Muslims

'8 Good analysis of the circumstances before and during the Taif Accord

can be found in: Tueini 1990; Bkasini 1993, Mansour 1993 & 1994; Saade
1998; Menassa 2002; and Yaghi 2006. Evaluation and analysis of the political
significance of the Taif can be found in: Maila 1992; Menassa 1994 & 1995;
Makdad 1999; Lebanese Centre for Studies 2000; and Zahar 2002.
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by adopting their views on the ‘Arab identity’ of Lebanon, ‘equality
among all citizens’, and by refusing any ‘partition, fragmentation or
segregation’. More importantly, the new introduction adopted the
Muslim viewpoint concerning the confessional/sectarian system of
power-sharing, considering it an element that should be overcome
as soon as possible and that its abolition is a ‘basic national goal’.
From a Christian point of view, abolishing the confessional system
meant moving to a simple democracy where the control would be in
the hands of the numerical majority, while it is clearly the Muslims
who had become the majority group. Christian fears were eased
by the final clause that ensured the illegitimacy of any authority
that does not respect the ‘pact of communal coexistence’ meaning
the National Pact and the peaceful co-existence of Christians and
Muslims that it implies. While clause ‘|’ clearly mentions for the
first time in the written constitution the ‘Pact’ as the source of
legitimacy, clause ‘h’ calls for the abolishing of the sectarian system
that is the practical implementation of the Pact. This contradiction
remains unclear and subject to political interpretation especially as
the minutes of the Taif meetings remain unpublished. The different
positions on the matter of abolishing the sectarian system are
thoroughly covered by Appendix | mapping the positions of the
different political parties.

b- The other main change that the Taif Accord has made is
the shifting in (Article17) of the Executive power from the
President (who is Maronite Christian by custom) to the Council
of Ministers led by the Prime Minister (who is Sunni Muslim
by custom). The President’s authority (according to Article
49) is to be the symbol of the nation’s unity and safeguard
the constitution, independence, and territorial integrity. ‘The
President shall preside over the Supreme Defence Council
and be the Commander-in-Chief of the Armed Forces which
fall under the authority of the Council of Ministers’ (Article 49
a). Beside these ceremonial and symbolic duties, all the real
power and control over daily matters fall within the jurisdiction
of the Council of Ministers giving it significant importance that
was reflected in the 2005-2008 crisis as will be discussed in
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the next section.

c- The President also lost his ability to dissolve the Council of
Ministers (Article 69) and to dissolve the Parliament (Article
55). Moreover, an amendment (on Article 56) binds the
President with specific time limits to request any changes in
bills and laws, while both the Prime Minister and the Speaker
of Parliament are not bound.

d- The term of the Speaker of Parliament (who is Shiite Muslim
by custom) is extended from two to four years (Article 44) and
the matter of his jurisdiction is left to the internal organisation
law of the Lebanese Parliament (Article 43). The political
significance of this extended authority is also discussed in
relation to the 2005-2008 crisis below.

e- Regarding the important issue of elections and representation,
Article 24 (mentioned above in relation to the 1926 Constitution)
leaves all matters of distribution, procedures, and numbers to
the electoral laws in effect. The amendment by the Taif Accord
retains this while explicitly adding:

Until such time as the Chamber enacts new electoral laws on a
non-confessional basis, the distribution of seats is according to the
following principles:

a. Equal representation between Christians and Muslims.

b. Proportional representation among the confessional groups
within each religious community.

c. Proportional representation among geographic regions. (Article 24)

This format promotes the need to abolish sectarian representation
and accepts it only as a temporary measure without specifying how
long a temporary thing can remain. Beyond that, Article 24 also explicitly
specifies the proportions deriving from the Pact and that constitute the
basis of the accommodation system: Equality between Christians and
Muslims and proportionally within each and among regions.
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f- When the temporary period of necessary sectarian
representation finishes, Article 22 requires the creation of a Senate
in which sectarian representation would continue and whose
jurisdiction would be restricted to major issues. Nothing further
about the Senate is mentioned elsewhere, and all the details are
left for the law that will establish it.

This research is not concerned with the political practice and the
mutant implementation of the Taif Accord that destroyed its few
benefits and exaggerated its disadvantages. \What is relevant to
this research is the nature of the political system that is set in the
constitution and how effectively this system accommmodates the
different minorities and their diverging aspirations. Therefore, the
next section will examine the application of the Taif agreement and
whether it served the essence of the consociational theory.

Il. Consociationalism Post-Taif

After fifteen years of civil war in Lebanon, the whole international
community was eager to see peace and stability in Lebanon at any
price. Therefore, they accepted (to say the least) some kind of Syrian
patronage over Lebanon, allowing Syria to exercise absolute control
over all parties in Lebanon without any flexibility®. (Fisk 1990; El-
Khazen 1993; Mansour 1993; Azzi 2004; Khalife, 2005)

The Lebanese politicians had only three choices: the first was to
accept subjugation and follow orders in everything while trying to
introduce some measure of personal input. Those who made this
choice were well compensated with power, money, protection of
their followers, and the flexibility to pursue their personal interests.
This category included most of the parties and figures that owe their

'8 On the one hand, Lebanon’s open and free economy was a source of a
large income both direct and indirect for Syria (AnNahar 2005a; Deeb 2005).
On the other hand, Lebanon was an arena to confront Israel and the US and a
negotiating card when necessary, while keeping Syria, its people and economy
safe (Khalife 2005).
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existence and/or continuity to Syrian support. The second choice
was to make a truce with the Syrian control in order to survive while
trying to cooperate to achieve personal and/or national benefits.
The third choice was to refuse the Syrian control and try to survive
the crisis. The price for the third choice ranged from oppression to
physical extermination'. (El-Khazen 2003)

The concern of this research, however, is not to judge people’s
choices but to see the way the consociational system was affected.
As mentioned in the previous section, the Christians went to the
Taif Accord in a very weak position and they had to accept many
concessions that previously they had doggedly refused. However,
most of the Christians (except for Aoun) were convinced that this
accord was the best that could be achieved at the time and were
willing to work within the Taif in its terms, in the hope of ameliorating
their position in the system through its practical implementation
and daily political struggle. The answer came rapidly with the
assassination of President-elect René Moawad (1989), the exile
of General Aoun (1990), the assassination of Ahrar leader Dani
Chamoun and his family (1990), the manipulation of the elections
(1990 and 1992), the banning of the Lebanese Forces’ party and
the imprisonment of its leader Samir Geagea (1994), the prohibition
of the return of Gemayel and Edde from their French exile, and the
restriction of the political action of the Maronite church and even the
postponement of the visit of Pope John Paul Il from 1994 to 1997.

The result was a severe alienation of the real Christian
representation from the power-sharing system and a dangerous
disequilibrium in the balance of power To fill the void, Syria
marshalled its own pawns to act as Christian leaders and fill the

87 Without considering this as a judgment but merely as debatable examples
of each choice: The Qawmi party and pro-Syrian Christian Leaderships are good
examples of the first; Hariri, Jumblat, Hezbollah and Amal are good examples
of the second; Christian mainstream parties of the Lebanese Forces, Aoun, and
others are good examples of the third choice.

8 The political alienation resulted also in public employment disequilibrium and
Christian loss of key positions they once held (Grafton 2003; Maronite Seminary
Alumni League 2008; Sharara 2008).
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positions that the system reserved for them. The Taif Accord, which
is consociationally flawed to begin with, was much worsened by the
biased and manipulated practical implementation that disregarded a
large number of significant reforms suggested in the Accord. (El-
Khazen 2003)

The clash was inevitable but its timing delayed, however, the
acceptance of externaland internal powers of the unbalanced system
allowed it to persist for several years. The relative peace in Lebanon
with only controlled clashes with Israel was a tolerable situation for
external powers, while the spoils that the system offered, including
different portions of the Christian share of power were enough to
pacify internal powers. Most importantly the disequilibrium survived
because it was masked with periodic and apparently democratic
elections.

Importance of the Electoral Law

Rae (1967), Rose (1980), Grofman (1986) and McDonald (2005)
focus on the importance of election laws in a democracy and in
shaping the polity of a country. This importance is even greater
and more critical in an accommodation system because in such a
system, the representor® is not only representing the interests of
his constituents, a specific region, a specific party or a specific set
of ideas concerning daily life and economic choices, but also the
interests of a component/sectarian group of society and/or a partner
in the power-sharing system. Such representors are, therefore, a
form of insurance for the system’s continuity and thus, insurance
for the existence of the components they are representing and a
voice against threats to its identity. Any failure by representors to
accomplish this mission is not a personal failure or even a party
failure, but a failure for the whole system causing a threat of collapse.
In his discussion of the practical procedures ensuring the continuity
of a consociational system, Lijphart strongly emphasizes the role of

'8 The usage of the word ‘representor’ is explained in the next paragraph.
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the elite in each component to first establish the system and then to
ensure its continuity and success (Lijphart 1990, pp.495-498).

Using the word representor instead of deputy is intentional
because the representation of the different components in an
accommodation system is not restricted to the deputies. However,
in the specific case of Lebanon, as explained previously when
analysing the nature of the Lebanese system, the parliament is the
only place where the public has any input in the political system.
Although the accommodation system and the customs specify the
religious affiliation of the top leaders and the equal distribution of
ministers and first-class public employees, none of these is selected
by the members of the sect he/she represents or specifically
represents their choice.

Controlling the parliament in a parliamentary system as in post-
Taif Lebanon means controlling every aspect of political life including
the election of the President, the appointment of the Prime Minister
and the executive branch, and the appointment of constitutional
judges. In short, control of the Parliament brings total control.
Thus, the dominant powers in Lebanon made sure to use unfair
and manipulative electoral systems that allowed them to control the
country for fifteen years preventing any opposition worth mentioning
from reaching the parliament. This wish for control was facilitated
by the imperfections of the Lebanese consociational system, its
deviation from the basic principles of consociation, and its flexibility/
vagueness on many critical issues.

Starting with the 1990 appointment of deputies, and increasing
the number from 108 to 128 contrary to the Taif', and the Christian

1% The number of deputies was changed in the Taif from 99 (55 Christians and
44 Muslims) to 108 (adding the 11 Muslims needed to reach equilibrium). The
government in 1990 decided to appoint deputies rather than organize elections
to fill the newly-added 11 seats and the seats of other deputies who died during
the war and the 20 years of parliamentary auto-renewal (since no elections took
place between 1972 and 1992). The total number of appointed deputies was 40
out of 108 (37%). This ensured the majority needed to pass the mutant election
law of 1992, which changed the number of deputies again from 108 to 128
adding another controlled 20 seats.
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boycott of the elections of 1992, all this created a comfortable
majority in the parliament that insured the above mentioned total
control, and the self-sustainability since this majority approved
only the electoral laws that insured its persistence. The electoral
laws of 1996 and 2000 (used again in 2005) saw more participation
but much more manipulation. Manipulation was achieved not only
through district gerrymandering but also through a long list of
practices, pressures, and interferences before the elections day,
on the day and after it. Actions included the composition of lists,
buying of votes, pressuring people, threatening them, vote count
fraud, and even judicial decisions given under pressure (Gambil &
Abu Aoun 2000; Rubin 2005).

The electoral law of 2009 came as a result of armed confrontation
in 2008 and a general agreement among the Lebanese in Doha to
end the presidential vacancy after seven months and as a reflection
of strong vertical political division. It was the first law that was
drafted after the departure of the Syrian (2005) and Israeli (2000)
armies. One of the main concerns was the demand of the Christians
of a better representation of their choices, and this led to the
adoption of Caza as a small district within the continued majoritarian
law. However, the supposed gain that allowed the increase of the
Christian voters' influence on the choice of Christian deputies was
not enough and the Christian kept demanding another law that
ensures better representation and more influence over the selection
of the 64 Christian deputies in the parliament. The discussions to
find a new law took around 9 years, and the complexity of finding
a new law was due to the reality of an imbalanced number of
voters with more than 60% of the voters being Muslim and less
than 40% Christians, while the constitution allocated 50% of the
seats for each. The legislators/negotiators were trying to balance to
irreconcilable approaches in this reality, treating all citizens equally
before the law and ensuring proper sectarian representation in the
parliament (Hindy 2014). This dilemma could only be partially solved

1 Elections were held anyway, with deputies winning a seat in the parliament
with 13% of the votes and even fewer in many areas. (El-Khazen 1998 & 2000a;
IFES, 2005)
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with a weird complex law issued in 2017 including a proportional
system for the first time in Lebanon'’s history and a preferential vote
restricted to the Caza (Daily Star 2018). The estimate is that the new
law allowed the Christians in the 2018 elections to have a major
influence on 54 to 57 Christian deputies out of 64 (elnashra 2018).

Furthermore, the consecutive electoral laws intentionally
disregarded the guidelines set in the Taif Accord and article 24 of the
Constitution in several ways. First, the formula distributing the seats
(1/2 for each religion, proportionally among sects, and proportionally
among regions) was partially done in 1990 and since then the seat
allocation was never reviewed™ and was linked to the Caza not
to “regions” which could be understood as the electoral regions/
districts™s . Second, the Taif Accord specifically mentioned that the
electoral districts should be the “Mohafaza” governorates, after the
revision of administrative division, while in reality the revision never
happened and the governorates were not adopted as electoral
districts. Third, in the spirit of consociation, a lot of discussions
happened about the mixed electorate and the representability of
the deputies of a certain sect to the voters of that specific sect or
not, which will be discussed further in the next section as part of
understanding the national pact. Fourth, adopting the proportional
system, in spite of major complexities that it creates could be
positive at least in few aspects including the promotion of a more
organised party system, and making it more difficult for any political
parties to claim exclusive representation of their respective sects.
An electoral law that truly represents the different communities,
allows the representation of small groups and provides opportunities
for future political development is the one that can effectively shape
the political life in a plural accommodation country and ensure its
smooth operation.

92 A review of the seat allocation according to the formula

193 A caza may not have enough votes from a certain sect to allocate a seat
for them but when several caza(s) are joined together in one electoral district
the number of voters from that sect may become more than enough to be
represented; thus it makes much more sense to re-allocate the allocation of
seat to the regions every time the electoral districts are changed.
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Recalculation of seat allocation by sects based on 2018 numbers

2018 Percentage| Seats Seats
Numbers Allocated | Deserved

Muslims 2,341,917 %100 64 64
Sunni 1,061,123 %45 27 29
Shiite 1,045,771 %45 27 29
Druze 204,237 %9 8 o)
Alawites 30,786 %1 2 1
Christians 1,324,390 %100 64

Maronites 719,811 %54 34 35
Orthodox 255,734 %19 14 13
Catholics 170,880 %13 8 8

Or Armenians 87,611 %7 5 4
Ca. Armenians 19,509 %1 1 1
Evangelical 18,899 %1 1 1
Syriacs 30,349 %2 0 1
Minorities 21,597 %2 1 1 )

Understanding of the National Pact

Itis crucial that the political powers have a common understanding
of the National Pact. The National Pact as mentioned before is an
oral agreement, vaguely mentioned in the constitution. The general
terms of the National Pact are assumed to include the following:
Lebanon is a free, sovereign and independent country; Power-
sharing between Lebanese is the essence of the political system;
Disassociation and Neutrality in any external matter that divides the
Lebanese. However, all the terms of the National Pact have been
subject to conflicting interpretations based on conflicting political
views and positions.

On the sovereignty and independence, some groups have gone
far to argue that the Syrian Military presence was “necessary,
legitimate, and temporary” and thus does not contradict with
sovereignty nor does the presence of a sectarian militia that is
“resisting” Israel and fighting for the liberation of occupied lands
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with the full support, funding and training of a foreign state and
without coordination with the Lebanese official state institutions.

On the power-sharing level, a large debate has been constantly
reoccurring as to the specification of the partners in this power-
sharing, is it the Christians and the Muslims, or the 18 different sects
officially recognised, or is it the 6 “main” sects that are larger in
number. Although the initial agreement seems to have meant the
Christian/Muslim interpretation, the current practice is closer to the “6
main sects” interpretation which defeats the purpose of consociation
since it depends on numbers and numbers are constantly changing.
Furthermore, the specification of the partners in the power-sharing is
significant since it will reflect on the identification of the veto power
holders and on the division of shares in the executive power?,

On the neutrality and disassociation level, different times and
regional challenges have put the Lebanese political groups at odds
with each other on which position should the Lebanese government
be taking, and these different groups got engaged in these regional
conflicts in different ways, pulling Lebanon into confrontations and
instability that it could have been much better without?.

Before the Taif, the power concentration in the hand of the
Christian president gave him the ability to interpret the National
Pact as he wishes, leading to consecutive clashes and eventually
civil war. After the Taif, the Syrian control over Lebanon allowed
Syria to play a mediating role and to interpret the National Pact
in whichever way was suitable to sustain its control. Since 2005

194 The cabinet headed by PM Seniora in 2007 lost all its Shiite ministers by
resignation and although it fully preserved its “constitutionality” according to
article 69 of the constitution, it was considered “un-consociational” by the
President and the Speaker at the time because, regardless of the fact that

it continued to include other Muslim ministers; while Armenians, Syriacs,
Evangelicals, Jews, and other smaller groups have been excluded from

the government constantly without this being considered as a breach of
“consociation”.

% These involvements include a long list from the Arab-Israeli conflict to the

cold war and the Baghdad Pact up until the current Syrian crisis, the Saudi-
I[ranian confrontation, and other issues.
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the Lebanese authorities have failed to identify who is the proper
authority to interpret the National Pact and thus have failed to adopt
a common understanding of it, which led to continuous political and
occasionally military confrontations.

Explanation of the Constitution

The practice of the Taif constitution for the past 30 years has clearly
revealed the presence of many ambiguous articles that allowed
contradictory interpretations and led to the escalation of conflicts.
Though such flaws exist in every constitution, once they are revealed
it is important to discuss them, clarify them and clearly include their
explanation in constitutional amendments. More importantly, the
vagueness extends to include the critical bases of the accommodation
system and of power-sharing among the top positions's, an indication
of the vital significance of clarifying amendments.

The vagueness includes some discrepancy between the constitution
and the Taif Accord document itself notably with regard to “abolishing
political sectarianism™”. It also includes the power of the president in
comparison with the prime minister; the quorum needed for election of
the president; the time frame for the formation of the cabinet; the role
of the constitutional court; the internal by-laws of the parliament that
specify the role & power of the Speaker; the conditions of the resignation
of the cabinet; among other things each of which is enough to cause
a civil war or at least block the whole political process. Furthermore,
the interpretation of the “National Pact” and/or “Consociationalism”
as discussed in the previous section should also be translated into
constitutional framework and articles. Only by doing this, even if it

% A good example of this is the ability of the Speaker of the Parliament to close
it for 18 months although the majority of the deputies opposed this action.

%7 Point (h) in the general principles of Taif that became the “consociational”
preamble of the constitution was amended from “work for the achievement
of social justice” to the completely different issue of “abolishing political
sectarianism is an essential national objective” which somehow contradicts
with point (j) that mentions that “there shall be no legitimacy for any authority
that contradicts with the pact of communal coexistence”.
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means increasing the sectarian guarantees and regulations to a certain
extent, will the country be able to avoid contradicting interpretations
that constantly push Lebanon to the verge of a civil war.

Concluding Comments

After repetitive deadlock in the political system Lebanon, today
has a President, a Cabinet, and a Parliament. However, this return
to the constitutional institutions did not solve the problem, clarify
the ambiguities or give the needed answers. The consecutive
agreements and accommodation deals though unconstitutional
and unsustainable, seem to have put Lebanon on hold until better
circumstances in the region allow for advancement. Meanwhile,
the different parties are working on further polarizing the people
and pushing their political positions to the extremes in the hope
of winning a bigger share in the political system. This emphasizes
further the need and the chance for Lebanon today to establish the
strong basis of a truly sustainable and stable system.

lll. Is It a Consociational System?

The analysis undertaken in the previous sections resulted
in excluding adversarial systems from the suitable options and
argued for the need to have a kind of cooperative system that
ensures granting to minorities a certain level of self-determination.
The consociational model, with its four main features identified,
was presented in the literature of Lijphart and another proponent
of Consociationalism as the most appropriate system for that
purpose and thus, this section will compare the features of the
consociational model to the practical case study of Lebanon. The
Lebanese accommodation system, as the previous section has
shown, is tagged as consociational yet it has failed to do what this
theory is suggesting it would do. Is it because consociation is not
really a valid system to manage plural countries like Lebanon? Or
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are there other factors that hinder the Lebanese system from being
truly consociational and thus from giving the country the stability
the theory is advocating? How consociational is the Lebanese
system and what elements do not comply with the basic principles
of consociationalism? This is what this section will answers,

The four features of consociational theory describe a fully
consociational model, and thus they only act as guidelines which
in each specific case need to be specially tailored so as to serve
the situation best. Moreover, these instruments can suffer from
manipulation and distortion through means that need to be discussed
in light of the main purpose of consociation, the increase of stability
and development through better representation of minorities.
A close look at the Lebanese case shows how a system that is
consociational in appearance can be mutated and distorted by the
small details and the organisational laws leading to the blockage of
the whole system and the failure to achieve the intended purposes.

Before going into details, it is important to note a few points.
First, Lebanon has two bases for measuring minorities. One includes
the two religions Christianity and Islam where a clear majority and
minority can be identified, and the other includes the eighteen
recognised sects and other unrecognised groupings where each
group is a minority of less than 30% of the population. Second,
the religious division in Lebanon is primordial and thus very rigid
with little possibility for crossing or change. Finally, political life and
political parties strictly follow religious and even sectarian cleavages,
with few weak overarching or cross-cutting memberships.

%8 For analysis and evaluation of the Lebanese System see: Crow 1962; Chiha
1964; Khalaf 1968; Hudson 1976 & 1977; Dekmejian 1978; Hanf 1981 & 1993;
Messarra 1983 & 1994, Collelo 1987; El Khazen 1993; Najem 1997; Jabra &
Jabra 2001; Kerr 2005; Freiha 2007; Salamey & Tabar 2008; Salamey 2008.

% The divisions in Lebanon are religious/sectarian ones (with some ethnic
additions — Syriac, Armenian and Kurd), and therefore it is very difficult and
probable that a large movement occurs from one sect to the other. There are
few affiliations that include members from different sects (such as syndicates,
clubs, civil society organisations) and these have an almost negligible influence
on politics.
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Grand Coalition

In the presence of primordial division, the minority will continue
to be a minority and thus will never be able to participate in power,
thus the Grand Coalition is a suggested consociational instrument
that requires the participation of the different components in
governance. In the Lebanese system based on the verbal National
Pact of 1943, this means that both Christians and Muslims should
share the executive power according to the proportions agreed
upon. As the system of 1943 was presidential, the grand coalition
instrument linked the position of the President to the other top
executive position of the Prime Minister, giving the former to a
Christian and the latter to a Muslim. The constitution of 1926 and
the National Pact did not include any distribution on the second
level — the sectarian level — but the political practice developed
beyond these arrangements to specify that the sect of the Christian
President be Maronite, and the Muslim Prime Minister be Sunni,
and added the position of the Speaker of Parliament be given to a
Shiite Muslim and the positions of deputy prime minister and deputy
head of parliament to an Orthodox Christian. Further practices
developed to include many key positions like the Army Chief and
the Head of the Central Bank. The Cabinet that should according to
the constitution represents the confessional groups ‘in a just and
equitable fashion’ (Article 95) in practice included half Christians and
half Muslims again without any specification of the distribution on
the second sectarian level.

The Lebanese application of the Grand Coalition suffers from
many weaknesses. First, it is entirely based on a verbal agreement
between two individuals. The two persons/parties are both dead
and the commitment they enforced through their moral symbolism
in their relevant group is no longer in existence. Today it is the mere
goodwill of the different Lebanese parties and their wish to preserve
the consociational nature of Lebanon that assures the survival of the
system. Although this seems strong enough after surviving severe
political division and military conflict, it may change at any time and
the absence of legal or constitutional controls over that change is a
reason for instability and insecurity for the concerned groups.
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Second, the Grand Coalition concept is meant to give every
group a proportional share in and influence over the decisions of the
main executive body in the country. However, this was never true in
Lebanon because before the Taif amendment the Christian President
had almost all the powers while the Muslim Prime Minister had very
few, and after the situation is reversed.

Third and most importantly, the further development of the
sectarian distribution of positions that goes beyond the religious
distribution of the National Pact does not include large numbers of
the population of other sectarian groups. A system that forbids the
Muslims half of the population to run for the presidency can be
acceptable because it in return does not allow the other half to run for
the position of Prime Minister. But forbidding 45% of the Christians
from running for the top Christian position and 55% of the Muslims
from running for the top Muslim positions, without providing for
them another top executive position is not understandable. The
unanswered question remains whether the National Pact is between
Christians and Muslims or among all the 18 sectarian groups. The
parties of the Pact should be clearly identified because it is they
who should share in the Grand Coalition. If the parties include all
eighteen sects, then theoretically all of them (including Jews, Copts,
and Assyrians2®) and not only the largest should be included.

Proportionality

The proportions set by the French Mandate based on the 1932
census gave the ratio of 6 Christians to every 5 Muslims in the
Parliament and public offices. The National Pact of 1943 accepted
this ratio and preserved it after independence. In the Taif Accord, the
proportions were adjustedto 6/6 or half/half, withequalrepresentation
for the Christians and the Muslims in the Parliament, Cabinet and

200 For more information on the situation of small Christian minorities and the
history of their participation in power see Tawk (2008); For more information on
the Jewish community in Lebanon see Chatah (2008) and the website The Jews
of Lebanon (thejewsoflebanon.org).
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top public offices. If the exact population numbers are taken, the
6/5 ratio slightly over-represented the Muslims, but the Christian
leadership accepted it in 1943 and respected it all through the era
of their power. The current 6/6 ratio is a minor over-representation
of the Christians, but the Muslims have accepted it and have set
it explicitly in the constitution. This means that the proportions in
Lebanon do not strictly follow the population numbers. If they do,
there would be a never-ending counting and adjusting process which
is untenable. Furthermore, the explicit specification of equality in the
constitution (Articles 24 & 95) without any mention of population
numbers can be understood as expressing the willingness of both
Christians and Muslims to cease the counting and share power
equally regardless of the numbers and demographic changes. This
interpretation is, however, challenged by many political positions as
the next chapter and Appendix | show.

The rigidity of the proportions is another key issue to be taken
into consideration. While analysing the consociational literature
in the previous chapter, it was noted that in order to achieve the
wanted stability the proportions should be set at the time when the
consociational system is put in place and fixed without possibility of
change, because any flexibility would encourage parties to seize any
opportunity, based on change in the balance of power, or external
support to request and/or force a change in these proportions.
On the other hand, a drastic change in the demographics of a
country should be taken into consideration. However, the change
in Lebanon was not a natural demographic one, but a forced one
that occurred not only by massacres and displacement, but also by
political oppression and alienation. Statistics show that the political
alienation that targeted the Lebanese (notably Christians) during the
era of Syrian control (1989-2005) forced more emigration than the
long years of war,

201 The Lebanese Army official website sets the average number of yearly
emigrants as 8,733 before the war of 1975; 33,334 during the war (1975-
1986); and 54,000 after the war (Al-Balad newspaper 16/06/2008) meaning
that Lebanon lost more than 800,000 people (20% of its population) after the
war. The Christian proportion of those is much larger than the Muslim one due
to post-war political alienation in addition to the historic Christian tendency
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Within the equal share of both components, the constitution
requires proportional representation of each sect by reserving an
allocated number of seats in the Parliament Cabinet and key public
offices. But in the absence of a census, these proportions have
been somewhat manipulated according to political interests®? and
need to be adjusted to ensure fair representation.

Furthermore, pre-setting the proportionality in this way, on purely
sectarian bases, keeps out other forms of groupings or belongings.
Ethnic groups like the Kurds cannot be represented in the Parliament
as such because they happen to be Sunni. Other people whose
belief system is not one of the 18 recognised groups cannot vote
or get elected in such a system2 These flaws should be taken
into consideration so that groups that are not (proportionally) large
enough to be allocated seats in the parliament should be represented
in another consultative body.

Autonomy

The third basic element of consociation is well respected by
the Lebanese constitution that continued the Ottoman and French
tradition of allowing cultural and social autonomy for the different
sects. It gives each sect control over its own religious affairs (with

of migration (Khuri 1967). Thus if these late emigrants alone are allowed and
encouraged to participate in political life and to partially or totally return to
Lebanon the demographic balance will be readjusted to a large extent and the
equal share of power will no longer be as disproportional.

202 The 2009 electoral expectations suggest that the Sunnis should have 29
seats instead of the 27 allocated to them, Shiites 28 instead of 27, Druze 6
instead of 8, Alawites 1 instead of 2, Orthodox 12 instead of 14, Minorities 3
instead of 1. Further analysis is done in the next chapter and the related Table 5.

203 A person who does not belong to one of the 18 recognised sects, not only
lacks political rights in Lebanon but also civil and social rights, because there
is no civil personal status law by which everybody can (willingly or obligatorily)
abide, beside the respective sectarian laws and courts. Secular people and
people from other religions cannot marry, register their children, or inherit in
Lebanon because there are no civil laws that serve the people who are not
members in one of the eighteen sects.
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separate courts and civil status laws), its own schools, hospitals,
civil society associations, and cultural institutions. However, once
again this is restricted to the 18 recognised sects and does not
apply to othersz# .

More importantly for this research, the constitution, the pact,
and the consecutive electoral laws do not give the sects political
autonomy. This means that they are not allowed to choose their own
representatives in the power-sharing system, or decide their own
political propensities. The positions that are supposed to represent a
specific group follow an appointment mechanism that does not allow
this group the choice of their representatives. The President and the
Prime Minister are chosen by all the members of the Parliament and
not by the Christian and the Muslim representatives respectively.
This can be solved with high-majority vote requirements if the
Parliament is really representative, but even the deputies that are
supposed to represent a specific sect are elected by an electoral
body of mixed sects. A good example of this is the Orthodox deputy
in Tripoli who is elected by all the electors of that district, of which
80% are Sunni Muslims and only 11% are Orthodox Christians.
The manipulation of the districts can make this even worse, as was
obvious in the post-war Syrian controlled elections where Christians
were given the opportunity to choose less than 20 out of their 64
constitutionally reserved seats, and the others were pawns chosen
by Syria and elected by its allies to complete the number.

Veto Power

Neither the Lebanese constitution nor the custom ever gave explicit
veto power to anyone, though the powers of the President before the
Taif amendments allowed him to block decisions and return passed
bills. After Taif the president lost this privilege and was bound by a
time frame of fifteen days (Articles 56 & 57) to accept or return laws
and bills without the ability to refuse them if they were re-passed.

204 See Footnote 196.
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The Taif, however, did not impose this same time frame on the Prime
Minister or the Head of Parliament who are free to administer their
institutions and to decide on their agenda which allows them a large
margin for political manoeuvre and legal machinations2s .

High majority votes (2/3) in the council of ministers and the
Parliament (without any sectarian specification) are required for
some specific topics of national importance that are explicitly
enumerated in the Constitution (Arts 65, 77, 79). However, the fact
that most decisions are taken by simple majoritys, means that a
decision can be passed in both institutions even if many minorities
and even if 80% of the Christians or of the Muslims reject it.

The consociational model suggests that the veto power
should theoretically be given to all parties of the Grand Coalition
/ National Pact in a way that does not block the daily workings of
the government and the state. In the Taif Accord veto power is
given to a House of Lords (yet to be formed) in which all sects are
represented. With a genuine representation of the different sects,
this can be an acceptable way of dealing with issues and restricting
sectarianism. The Taif Agreement also allowed all religious sects’
leaders to appeal any decision to a special constitutional council.

Evaluation of the ‘Consociationality’ of the
Lebanese System

This consociational system that was tailored to fit Lebanon’s
very complex society has many weaknesses that have facilitated
the descent into civil war and still threaten the fragile 'new
independence’ of 2005.

205 | ebanese Constitution (Arts 43, 64, 73); The Internal Bylaws of the Parliament
(Arts 8, b4, 105); The Internal Bylaws of the Council of Ministers (Art. 4).

206 The simple quorum for a Parliamentary session consists of 65 deputies and
the decisions in such a session can be taken by simple majority i.e. 33 deputies
out of 128. Without any sectarian obligations, the 33 deputies can simply be
from one or two sects disregarding the 16 other ones. (Lebanese Constitution
Art. 34; Parliament Internal Bylaws Art. 55)

140

The first and most basic problem is that the consociational
arrangements are presented by the constitution as a negative trait that
should be abandoned as soon as possible, instead of considering the
sects as the real political components that should be accepted, preserved
and even promoted as facilitators of Lebanese nation-building.

The second main weakness is that the whole system is based on
a verbal agreement among leaders who have since passed away,
while very little in the written constitution enforces the application
of its content.

The thirdissue, closely related to the second, is the level of stability
in the proportionality system. The basis of the long devastating
civil war can be traced back to the demands of the Muslims to
change the proportions in the parliament from 6 to 5 in favour of
the Christians to 50/50 and their readiness to take extreme actions
and find support from any source in order to do so. The Christians
in return refused any change until they were forced to accept it
in the Taif Accord. In the current crisis, deep between the lines,
side talks, and analysis about a further proposal for change in the
proportionality (to become 1/3 Christian, 1/3 Sunni and 1/3 Shiite)
prove that any flexibility in the proportions whether rightful or not
will lead to continual instability, with recounting and renegotiations
of agreements.

Fourth, the autonomy given to the different sects and the
seats reserved for them in the parliament conceal a severe
injustice dealing a harsh blow to the fairness of representation.
The Lebanese constitution does not specify the most appropriate
electoral law to serve the consociation and inter-communal
stability. Thus, electoral laws have always been manipulated by the
strongest party to control the results. Moreover, gerrymandering
and malapportionment are common, and the fact that electorates
are always mixed (with different sects in one electoral district), has
made it almost impossible for the voters of each sect to choose
their representatives. Consequently, the stronger party always
ensures the success of its allies, rarely the true representatives
of their respective sects. Another consequence of this injustice is
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the rigid alignment of voters with their respective sectarian (even
feudal) powers and the lack of real political parties that have a say
in decision-making.

Fifth, the fact that most decisions in the parliament and the
cabinet are taken by simple majority apart from a few topics
explicitly mentioned in the constitution, and the fact that both
simple and 2/3 majority do not have any sectarian specifications,
mean that the institutions largely neglect one or more components
of the population and overlook their interests. This has led, since
independence, to consecutive revolts of the oppressed groups once
they have acquired enough internal and/or external support; these
revolts often led to a temporary blocking/ failure of the system.

Conclusion

This section has analysed whether Lebanon fits the criteria of a
consociational system, with its complex composition of eighteen
different minorities, with the firstaccommodation systemin place inan
Arab country. Previous sections have also explored the development
and challenges that the system has endured over the years in order
to better understand its nature and weaknesses. Finally, the chapter
evaluated the consociational nature of the Lebanese accommodation
system concluding that it is far from realising the features of the
model and thus its potential stabilising role.

The next section will take the analysis further by exploring the need
to introduce the actual consociational features. The way to introduce
these features and the effect of such efforts will then be developed.

The next section will present possible solutions for Lebanon’s
problems in establishing a stable consociational system and explore
their feasibility. It will also extract the main lessons from the
Lebanese experience.
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IV. Lebanon: Solutions & Lessons

As made evident in this paper, Lebanon’s society is plural and strongly
divided. None of the different sects represents a majority by itself and
thus they all show the indicators and characteristics of minorities. They
share little of their history, their present and their vision for the future
and they have very diverse ways of life, but in spite of these differences,
they amazingly share the common will to live together. However, this
desire for a shared conviviality is insufficient for the establishment of
a strong, secure and prosperous country. The strong diverging powers
and the major tensions along the social cleavages can cause a slide
back to the brink of another devastating civil war and represent an
ever-present threat. In addition, the severe social divisions and the
presence of unsatisfied groups, render the country more vulnerable to
all other internal and external causes of instability27.

However, in spite of major flaws andfailures, theaccommodation
system that has been in place historically for centuries and formally
since the mid-nineteenth century has set the foundation of peaceful
co-existence and power-sharing among the different minorities of
Lebanese society. This accommodation system falls short of being
a consociational system as it does not satisfy the basic consociation
theory concepts. Further, it is not tailored to meet the needs of the
country, nor is it adapted to achieve both the stability and future
development which are the aims of any political system.

This section will discuss what is needed to transform the
Lebanese system into a truly consociational one that accommodates
the aspirations of all its minorities. It will also examine the feasibility
of these suggestions. Finally, the section will extract the lessons
that can be drawn from Lebanon’s analysis for plural Arab countries.

207 Although the Syrian intervention in Lebanon is by far the most influential, the
Palestinian presence, the Israeli occupation, Saudi and other Arab influences,
American, French and other western influences and lately the strong Iranian
influence have all played a role in destabilising the country and attempted to
draw it into regional and international political axes.

208 |n addition to other lesser clashes, the civil war of 1975 may be the biggest
failure of the system.
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Revisiting the Political System

In order to achieve long term stability in Lebanon, the different
minorities need to agree on the nature of Lebanese society and the
best political system that accommodates this reality. The protracted
political crisis presents serious questions and triggers a vast debate
about the Lebanon wanted and the political system needed. The
public debate about these matters is today more open than ever
since each sect and its political players have explicitly stated their
fears, hopes, and aspirations.

a- Abolishing Sectarianism

The high increase in sectarian tension may have encouraged
academic and theoretical calls to abolish sectarianism. However,
as previously shown, such calls do not express social and political
realities or even the practices and composition of the parties who
support the move. A review of the Lebanese powers shows, few
political parties call for the abolition of sectarianism and of those, the
really secular parties which do not use this as a mere political tactic
are even fewer in number and have less popular support. (Maalouf
2005; Makdisi & Marktanner 2008)

b- Federalism

Federalism re-emerges recurrently in the political discourse in
Lebanon. There have been books and articles, talk shows, debates,
and even a Presidential candidate all in support of the application of
federalism in Lebanon (Kheir 2006; Atallah 2007; ANB 2007; Katrib
2007; Saad 2007; Future News 2008; Husseini 2008). For many, the
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policies and stance of Hezbollah®® show that they have established
an undeclared independent state within the Lebanese Republic, or
at least, a de facto federal status disregarding the rest of Lebanon
and the other Lebanese?® (Ghiryafi 2005; Sabbagh 2005 & 2008;
Atallah 2006; Abu Nasser 2007; Eid 2007; Hokayem 2007; ICG 2007,
W. Sharara 2007; Abi Najem 2008). Thus, federalism is sought as a
means of protecting the rights of the other minorities and ensuring
the continuity of the Lebanese system; without it, many believe
that the country is heading for division (Naoum 2005; F. Azzi 2007,
S. Azzi 2007a & 2008b; Ghandour 2007; Hajjar 2007).

Theoretically, federalism can be either geographic or nominal/
personal. Practically geographic federalism would be very difficult
to implement in Lebanon because of the high level of intermingling
and inter-connectivity of sectarian populus distribution over the
Lebanese territory. A very high percentage of Lebanese villages are
mixed with two or more sectarian groups; the Christian presence
is spread from Qobayat in the far north to Ain Ebel in the far south
and from Ras Beirut in the far west to Kfarshouba, Qusaya and Kaa
in the far east and any Christian federal area will not encompass a
large number of those; the population of a city like Zahle includes
Greek Catholics, Orthodox, Maronites, Armenians, Syriacs, Sunni,
and Shiites. Any geographical division may therefore cause a wide
range of sectarian cleansing and popular migration increasing
divisions and slowly leading to complete secession (Kerr 2005;
Salamey 2008; Salamey & Tabar 2008). Personal federalism, on the
other hand, is practically applicable but it is no more than another
developed form of the existing consociational system and this will
be discussed in the next section. Moreover, the Taif has mentioned
an "extended"” form of decentralisation which would involve giving

209 Hezbollah's stance include: their refusal to give up arms; their refusal to leave
the decision of peace and war to the Lebanese government; their insistence on
having a veto power in the cabinet and parliament; the continuous autonomy
they exercise in their regions; their financial, social, cultural, economic, military
and political independence from the Lebanese government

210 |t is important here to note that what unleashed Hezbollah's furious attacks
on Beirut and Aley/Chouf areas on May 7, 2008 was a cabinet decision to
investigate the illegal independent communication network of the party.

145



Revisiting the Path of Lebanon over the Past 100 Years

the regions large authority and a redrawing of the administrative
regions. It is therefore not clear at this stage what is meant by
federalism. Politically, with the exception of the equivocal position
of the Kataeb, none of the political parties has officially adopted
federalism as a policy?". It is clear that there are serious questions
pending about the proposal’s feasibility in the Lebanese context
(Yussef, 2007).

c- Adjusted Consociationalism

In spite of its failures, the Lebanese consociational system has
survived and has set a model for the management of diversity (Labaki
1999) and positive change (Dorgham 2006). Its flaws, however,
cannot be disregarded. The continuous crisis since 2005 initiated a
wide debate and a process of rediscovering consociationalism, its
features, and its applicability to Lebanon (S. Kiwan 2005; F. Kiwan
2006; Sammak 2006; Aoun 2007; EI Mawla 2007; Yusef 2007;
Atallah 2008; Azzi 2008b; Berri 2008; Cobban 2008; ICG 2008;
Salamey 2008).

The analysis of previous crises from a consociational perspective
leads to a key conclusion: the system that Lebanon needs is one that
accounts for reality as it is and accommodates it. The accommodation
system should remove the tensions and severe sectarian divisions
from the streets so that they are addressed within an apt healthy
framework based on the constitutional institutions. These frameworks
should indeed be clear and rigid and they should allow challenges,
clashes and competition within the set limits of consociation. In
other words, the system should permit healthy competition and

21" In Yusef (2007), president Gemayel insists that federalism is not an option
and that the Kataeb party works for the proper implementation of Taif, while
in 2008, he clearly adopts federalism based on the failure of the Taif formula
to bring peace and stability to the country. Historically the Christians were the
people interested in federalism, while currently Patriarch Sfeir clearly declared
its invalidity (An-Nahar, 2005b), and the two largest Christian parties (LF and
FPM) are not adopting it as their positions in Appendix | show.
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normal democratic procedures within a general frame that is clear,
that satisfies all the components and eases their fears of being
threatened and excluded. The Lebanese consociational system
should, in fact, aim at cementing the rights of the different sectarian
minorities within the system, and consequently, removing sectarian
tensions and easing them on the public and social levels. The system
Is intended to unite what is divided, not divide what is united. It is
intended to formalise and frame the divisions in the right setting (the
constitutional institutions) and not adopt disregard and oppression as
a way of overcoming them. A system is supposed, at the same time,
to allow effectiveness and possibilities of future development.

Proper Representation of Components

As previously explained, the electoral law in a consociational
system is too critical and too important to be left to common laws.
The basic elements of the electoral law should be recorded in the
constitution in accordance with the consociational spirit directing
the country. The Lebanese electoral law is meant to be the channel
that allows all components of the Lebanese society to elect their
representatives to the power-sharing system. These representatives
are the voice of their respective components and the defenders of
their interests in the Parliament. The latter is indeed the core and
essence of any consociational system. Therefore, any breach of the
validity and truthfulness of this representation is a serious breach
of the consociational system and a violation of its basic principles.

Faithfulness to the consociational spirit as well as to the basic
democratic parameters requires an electoral law that allows
every sect to elect its own representatives. However, there are
parameters that render this impossible. The first problem is that the
constitution describes the deputy as a representative of “the whole
nation” while the consecutive electoral laws notably after the Taif
have linked the Parliamentary seat to a specific caza and a specific
sect regardless of the electoral district and the number of people
from the concerned sect inside this district. The second problem
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is that the ratio of distributing the seats to Christians and Muslims
has been fixed in the Taif and is not adjustable nor is it proportional
to the real numbers of the population. The seats in the parliament
are fixed to 50% for each religion while the real numbers are more
than 60% for the Muslims and less than 40% for the Christians.
Furthermore, the electorate/constituency has always been mixed
and any ideas of separating the voters based on their sects were
drastically refused.

All the above led to the reality that was very visible in 1992, 1996,
2000 & 2005. The distribution of the electoral districts made that the
Muslim voters are the majority in most of the mixed electorates, while
these districts included a large percentage of the Christian seats. As a
result, the Muslim majority of voters had a decisive influence on more
than half of the Christian deputies?'2. The number of Christian deputies
that were chosen with a predominantly Christian vote reached as low
as 29 out of 64 in the 2000 electoral law.

This reality led many Christian politicians and even the previous
Maronite Patriarch Sfeir to demand that the electorate be separated
based on their sectarian affiliation and that the others of each sect
should elect their own deputies that are theoretically representing
them, independently from any external influence from the voters
of other sects (An-Nahar 2005c). The deputies representing a
specific sect in a specific region should be elected by the members
of that specific sect in that specific region (For example, the
Orthodox deputy of Tripoli should be elected by the Orthodox
community of Tripoli). On the other hand, the counter-arguments
stated against this suggestion are based on the claim that it will
increase the segregation and societal division and thus is contrary
to the communal co-existence principle on one hand and that it will
allow extremist voices and leaders to reach the parliament. These
counter-arguments have been widely accepted and adopted by
many political parties notably the Muslim political leaders, although

212 \With the exception of Northern Mount Lebanon, the Christian regions were
always joined to Muslim regions that are larger in the number of voters, giving
Muslim voters more leverage over Christian deputies.
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these are few in number and unsubstantiated as the analysis of
political life throughout that era showed.

In fact, the adopted policy has increased disintegration and
enhanced feelings of oppression and exclusion, notably within
the components that were fewer in number in the respective
districts?s. The advocates of this policy also claimed that it can
exclude the extremist voices, but even though it kept them
out of the Parliament, the facts show that it has increased the
public support for such powers mainly among the disadvantaged
components?#. This has meant that the extremist powers from
the different camps, excluded from the parliament, were left
to settle their disputes in the streets, threatening stability. In
addition, if voters feel that these extremist voices represent them
better than the more moderate ones, it means that the problem
of division and mutual fears exists in the society and must be
dealt with realistically and politically in the relevant constitutional
institutions, not be neglected in the hope that one day they wiill
disappear (Al Hindy 2005; Bashur 2005; IFES 2005; Farha 2008).

213 \When as a Minister of Interior he was in charge of suggesting a new
electoral law Frangiye a faithful Syrian ally admitted in 2005, that having mixed
electorate in the same district will allow the majority to elect the deputies of
the minority and will thus increase the feeling of alienation and justify the fears
of minorities. It is important to note that the problem is not only the Muslims
controlling Christian seats and choosing their deputies; but also a problem on
the sectarian level within each religion. This was clear in many instances when
the majority sect in a district controlled the minority sect from the same religion,
or when due to the presence of many parties, allows a minority sect to favour
a candidate in spite of his lack of support within his own sect. This is true not
only in the Muslim community where the political divisions follow the sectarian
cleavages, but also in the Christian community.

214 The hardline anti-Syrian Christian leaderships (namely Aoun, Geagea and
Gemayel) were considered as extremists and thus excluded from Parliamentary
representation by manipulating the consecutive electoral laws in favour of

the more moderate powers. However, after the Syrian withdrawal and the
return of these leaderships to political life, their level of support among their
Christian constituents had greatly increased and their exclusion made them by
far the leading powers by far. Also, Sunni extremists were always kept out of
Parliament and yet this did not stop their growing popularity.
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On the other hand, most parties who oppose this amelioration
In sectarian representation have little credibility in doing so.
Themselves sectarian parties have benefited over the last four
elections from their numerical superiority in many districts allowing
them, in a mixed electorate, to control the seats of other sects in
addition to their own?®. Non-sectarian parties have more credibility
when requesting non-sectarian electorates on an ideological basis
as they are secular parties with constituents from different sects.
However, these non-sectarian parties are still very weak when it
comes to popular support and they have failed so far to have any
reasonable impact on Lebanese political life.

With the end of the Syrian control, the political debate on fixing
the representation was very lively and the Christian demand for a
better representation was very vocal. The first step in fixing the
problem came with the 2008 electoral law that was agreed upon in
Doha (after the armed confrontations of May 2008). The 2008 law
returned to the principle adopted in the 1960 law and that based the
electoral districts mostly on the Cazas. This liberated many Christian
seats from the influence of Muslim voters and raised the number of
Christian deputies elected mainly by Christian voters up to 38. This
improvement remained far from the theoretical demand of electing
all 64 Christian deputies, and the Christian leaderships kept pushing
for better representation and were able to force the negotiation for a
new law after two extensions of the parliamentary term in 2013 and
2015. But this Christian pressure was faced with strong opposition
and invited aggressive political responses including the logic that
if the Christians want to elect their own deputies, they should be
given 38% of the parliament proportionally to their numbers and not
50% as they currently have.

The negotiation to find a new fairer electoral law was faced with
a serious dilemma. In light of the fact that the Christians are 38% of

215 The 2005 electoral law allowed the Sunni Future movement to control 15
Christian seats, Amal-Hezbollah to control 8 and Druze leader Jumblat to control
8, resulting in half of the Christian deputies not representing the Christian
voice.
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the voters and have 50% of the seats, treating all voters equally by
the law will give the Christians influence over a proportional number
of seats (i.e. 48 seats out of 64); On the other hand, giving Christians
control over their 64 seats will lead to serious discrepancies and
unfairness between the Christian and the Muslim voters, giving
every 17000 Christian voters a deputy, while giving every 28000
Muslim voters a deputy. Eventually, the law adopted in 2017 (and
implemented in 2018 elections) tried to achieve the mathematically
impossible task of being fair to the sects while treating the Lebanese
equally and without separating the electorate. It tried balancing the
two approaches by adopting proportional representation and one
preferential vote system.

Although the 2017 law included some technical reforms in
addition to the ones adopted in 2008, it still suffers from very serious
flaws that keeps it far from international standards of free and fair
elections?¢ notably with the lack of proper party system in Lebanon
and the complexity of continuing to have the seats attached to the
caza and the sect and not only to the district. The results of the 2018
elections proved that it achieved the objective of a better Christian
representation as more than 54 Christian deputies got elected mainly
by Christian votes. However, it did not achieve the change that the
“proportional” system was thought to bring, and the “change”
seeking parties were not able to achieve any significant win.

Further improvement could be made on the electoral law to
achieve better fairness and equality between voters and definitely
better application of international standards. Because of the
extreme complexity of applying proportionality as explained in the
previous chapter and with the rejection of the concept that each
sect elects its own representatives, a suggestion that could be an
improvement is a majority vote system with small districts equal in
size (with 2 to 4 deputies each) and the necessary attribute of ‘one

216 The law does not provide equal district, nor equal weight of the votes, lack of
care for people with disability, lack of control over financial spending, fairness in
media coverage, etc...
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Man/one vote'?”. However, the real advancement in the electoral
philosophy can only be achieved with more drastic reforms including
the formation of the Senate house according to the Taif constitution,
which will dismiss the sectarian complexity from the parliamentary
elections, or at least the redistribution of the seats to the districts in
every election based on the specific implementation of article 24 of
the constitution. Knowing that reaching the 2017 law took around 8
years of negotiations and it will be very unlikely that an amendment
can be agreed on easily.

Multi-Level Consociational Reform

To satisfy the key consociational principles of Grand Coalition,
Autonomy, Veto power, and Proportionality as set out in Chapter
Four, the recommendations given above, concerning a new way of
thinking about the electoral law, need to be coupled with changes in
the central level of government. These steps suggested below can
meet the need of each component?'® for self-determination and at
the same time improve the functionality of the system and its future
development.

a- Enhancing Political Parties

It is a commonly agreed-upon concept that political parties
are the basis of a healthy political life and that the better and the
more developed parties are, the more organised and more stable
is political life (Ostrogogrski 1970, p.39; Sartori 1976; Ware 1996;
Diamond & Gunther 2001; Gunther 2002 pp.2-4). Political parties

277 This attribute is meant to limit the control of the majority voters over the
seats of the minority in mixed districts, because individuals in a divided society
tend to a large extent to elect a candidate from their own sect. This will
significantly increase the level of influence minority groups in a certain district
have on the choice of their representative.

218 |n the case of Lebanon, the components are all minorities but they can also
include a majority in other cases.
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are the way to eliminate feudalism, tribalism, regionalism and other
divisions. However, in a plural segmented society, political parties
strictly follow social cleavages. This is true in Lebanon with the
further division of the Muslim parties along sectarian lines and of
the separate Armenian parties on the Christian side. Consequently,
elections become a counting process in which the members of
every sect vote by overwhelming percentages for the specific party
or parties that represent the sect. Political debates and/or political
programs do not really make a difference in people’s choice,
because one way or the other, the main criterion people care about
is the ability of the candidate to defend the wellbeing of the sect
and pursue its interests in the best way possible.

As long as the competition is between the religion, the family,
the tradition, the land, and other primordial factors on one side and
political programs, economic theories, and ideologies on the other,
people in Lebanon and other segmented societies tend to identify
with the more intimate belonging. It is unfair competition. No non-
sectarian political party has ever been, is today, or will ever be in the
near future able to compete with the parties that claim to serve the
most basic interests of the sect; survival. However, what should
be sought is not to overcome sectarian feelings, as some theorists
argue, but to separate the primordial affiliation from political life and
avoid the competition between them. This can be done through
enshrining the rights of the sects, which the present effectively
sectarian parties are claiming to protect, in constitutional laws and
institutions in a way that guarantees them and eases the people’s
legitimate fears and apprehensions. As a result, the sectarian
political parties will lose their ‘Raison d'étre’ and they will need to
adopt political and economic agendas if they want to survive.

A major step in this direction would be to make sure that the
electoral law ensures proper representation of the different sectarian
components within the parliament or in a separate chamber as
suggested in the previous section. Once this is achieved and the
sectarian variable is minimised, the Lebanese will be able technically
and professionally to identify the system that best suits their hopes
and aspirations. Many steps that have always seemed impossible
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can become possible within that framework. Each political party will
tend to have non-sectarian programs and seek to have supporters
and run candidates from different sects and political life will be
healthier. The political process inside the Parliament can then follow
the normal democratic process of party coalitions, cabinet formation,
ruling group and opposition, checks and balances between the
executive and legislative branches, transparency, and accountability.
All this remains within the general framework of equal Christian/
Muslim power-sharing that the Lebanese have set for themselves.

b- Decentralisation

As a complementary step to the electoral philosophy and
enhancing political parties, extended administrative decentralisation
gains a consociational dimension. If representatives are elected
on political parties lists and based on large national platforms and
agendas, then sustainable equal development and the regional level
of representation becomes necessary, more beneficial, and easier
to achieve. Without detailing the benefits of regional representation
on the developmental level, giving autonomy to the regions allowing
them to manage their own affairs is crucial when the society includes
very different traditions and ways of life. This makes it un-necessary
to achieve consensus over every minor matter which would prove
impossible with the extent of diversity in the Lebanese society.
Every region should be allowed to adopt the regulations that suit it,
within the national limitations and constitutional guidelines, without
forcing its choices on the others.

Decentralisation has been advocated for long in Lebanon and it
was explicitly mentioned in the Taif Accord without finding its way
to implementation. The different law proposals?*® suggested by local
and international experts have mentioned many points that comply
with the consociational concepts. These points include: organising

2% These law proposals were reviewed by the author through the Office of the
Minister of State for Administrative Reforms (OMSAR) on January 2007 during a
field work trip to Lebanon.
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Lebanon into relatively equal autonomous regions based on the
historical Caza with some needed adjustments?; giving every
region a Local Council to be elected by the people regardless of any
sectarianism; an elected Governor heads every region and together
the Governors form a centralised consultative body that works
closely with the central government; the impossibility to combine
the membership of a local council and a parliamentary or ministerial
position. The local councils’ jurisdictions include development,
infrastructure, environment, tourism, and other issues that link the
people from different sects together, in an environment of lesser
political tensions; while the central administration’s role will be
minimised and restricted to supervision, guidance, training, and
dealing with issues of national interest, issues related to national
security, and long term plans and policies.

Such local councils would be a major step towards overcoming
both feudalism and sectarian societal divisions by creating a bond
among people who share common concerns and interests on the
local level and by limiting the authority of national feudal lords,
clientelism, servitude, and personal benefits. When applied in
different countries, decentralisation has proven to be a positive step
that can be beneficial regardless of the consociational suggestions
of this thesis. However, if it is applied along with the first and
second steps previously suggested, it will increase the stability
and functionality of the whole system and be another source of
satisfaction and fair representation.

c- Parliamentary By-laws

On the parliamentary level, each sect electing its own deputies
would lead to a fully representative Christian half and a fully
representative  Muslim half, each divided into many different
party blocs, with some blocs reaching across the cleavage. This,

220 To be equal with smaller Cazas in size and population, large Cazas need to

be divided into 2 or 3 regions. Cazas most nominated for division include: Akkar,
Metn, Chouf, and Baalbek.
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accompanied with some changes in the rules and regulations of
Parliamentary procedures, satisfies the consociational principles and
achieves the aim of restricting sectarianism to its proper dimension
and proper places. The quorum needed for a meeting, the number
of votes needed for simple decisions, for special decisions, and for
electing the President and other nominations do not need to be
changed but the number needs to be adequate from a consociational
perspective. For example, a simple majority would not be satisfied
by any 65 of the deputies (even if there are 64 Muslims and one
Christian); it would need to include half of both parliamentary groups
at least (32 Christians and 32 Muslims); The 2/3 needed for voting on
special decisions and constitutional amendments also would need
to be formed not of any 85 but of 2/3 of both groups (42 Christians
and 42 Muslims). This will not make it more difficult to reach the
parliamentary decisions because the total number is not changed, but
it will ensure that both components of the country are involved and
no one party is left excluded as was the case during the Syrian era.

On the other hand, the jurisdiction and authority of the Speaker
of the House should be amended and restricted to the role that
the constitution gives that position. The Speaker is not a partner
in a presidential executive troika. The duties are to keep order in
the parliament and manage its daily procedures. This position is not
part of the grand coalition and therefore should not be designated
for any sect or religion. The Speaker should be elected regardless
of any specifications by the deputies for a short term of one or two
years with the possibility of re-election as was the case before the
Taif Accord.

d- The Executive Power

Once the consociational nature of the system is entrenched
in the parliament, that is the source of all powers and the main
representative of the people, the progressive step of cancelling the
designation of specific positions for specific sects should be taken.
Having the only Christian head of state in the entire region is an
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important symbolism for Lebanon and can be kept if the Lebanese
choose, but once the minority is convinced that nothing against its
right of existence and participation can pass without its consent,
allocated positions would no longer be indispensable. A Christian
may be more interested in the real executive power of the Prime
Minister or a Muslim in the prestigious position of Head of State.
A possible suggestion, therefore, can be that the executive duo of
President and Prime Minister be chosen interchangeably from both
religions in a way that preserves the basic power-sharing concept?'.

The other reforms discussed concerning the powers granted to
each position and creating equilibrium, with checks and balances
betweenthe legislative and executive authorities should also be taken
into account. Both parties of the National Pact, as representatives of
their respective religions, should have enough power to fulfil their
role in the power-sharing system. This is a progressive suggestion
that is difficult to adopt, but once an appropriate representative
system is established, this suggestion may become easier to
understand and to accept.

Whether the suggestion of religious rotation in the leadership
positions is adopted or not, the sectarian specification in these
positions can and should be eliminated. The consociation agreed
upon in the Lebanese National Pact is between Christians and
Muslims and not among the 18 sects (meaning that a Christian
position can be reached by any Christian, and the Muslim position
reached by any Muslim without sectarian specifications). It is unfair
to many minorities and does not comply with individual human rights.
A Muslim or a Christian individual from any sect should be allowed
to reach the position that the consociational system specifies for his
religion. Otherwise, based on the Grand Coalition concept, every
sect should have an equal share in these positions and the country
should be governed by a council of 18 members representing the 18
sects. Added together, the two suggestions (rotation and elimination

221 |f a Christian President is elected, the Prime Ministers during his presidency
should be Muslims and reciprocally if a Muslim President is elected, the
consecutive Prime Ministers during his term should be Christians.
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of sectarian specification) tend to reconcile the Lebanese system
with the general norms of democracy allowing any Lebanese to run
for any position of public service.

The cabinet should be formed of a coalition of political parties
that ensures it wins enough parliamentary support to rule, with the
condition that it remains equally divided between Christians and
Muslims, and that it wins the confidence of the majority in both halves
of the Parliament. If parliamentary representation is reformed, there
will be no need for any further sectarian specifications in the formation
of a cabinet. In that case, the central public administration - especially
with the application of decentralisation that will reduce its size
considerably - can also be gradually liberated from sectarian restriction
or distributions, with merit and competence slowly introduced.

e- Social Awareness

After the enshrinement of sectarianism and its restriction
to the constitutional institutions, and according to Section ‘h’
of the Introduction and Article 95 of the Constitution, a National
Committee for Abolishing Sectarianism should be formed. This
committee should not work to end the consociational system but
to complement it by creating a national plan and social programs to
ease the tensions among sects and alleviate social divisions among
citizens. Since the consociational tools will ease political tension
and set a general framework for sectarian cooperation, the National
Committee should do the same on the social level.

Once a proper non-sectarian party system is in place, sectarian
clashes are restricted to relevant constitutional institutions, and
other reforms implemented, the Lebanese system may move easier
towards the next level that the constitution indicates in Article 22.
All the sectarian representation, procedures, and regulations can be
transferred to a Senate and restricted to it, leaving the House of
Representatives open for strictly political representation of political
ideas and parties without any sectarian specifications. The Senate
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will then have to ratify according to its rules the special decisions
that the constitution specifies, or any decision that is appealed by
the religious leaders or a certain number of its members who may
see In that decision a threat to the consociational system or the
National Pact.

V. Feasibility and Lessons

All the above are details of a proposed model to transform the
Lebanese system into a fully consociational one that accommodates
all the components/minorities and satisfies their aspirations to self-
determination bringing stability to the country. At the same time, the
above suggestions allow flexibility for daily functioning and promote
future developments. It is fair to all the existing components/
minorities and makes a place for the formation of other new
groupings. It separates the cleavages sufficiently to avoid conflict
and maintains sufficient proximity to constitute a unified country.
It respects differences and allows minorities to manage their own
affairs and regions while allowing them sufficient participation in the
central government to veto any decision that they see as threatening
or aggressive. These suggestions are not a ‘package deal’ and could
be used in a variety of combinations. The consociational model is
flexible and allows space for innovation and creativity, in the hope
of bringing more stability to divided societies and allowing them to
move to development while preserving the heritage, traditions and
special characteristics of their different components/minorities.

Feasibility

Although the consociational reforms mentioned in the previous
section constitute a shift from what is currently being practiced
in Lebanon, almost none of these reforms need a constitutional
change. Reforming the electoral law, enhancing political parties,
decentralisation, the internal procedures of the Parliament, the
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authority of the Speaker of the House, changing the procedure for
forming the cabinet and even cancelling the sectarian distribution
of positions can be done by political consensus and a few law
changes. The fact that the constitution does not comprise any of
these matters is a clear sign of the fragility and weakness of the
current system. Un-written customs and political arrangement
regulate much of political life in Lebanon. This makes change easier
to achieve but agreement more difficult to reach.

The Taif Accord has shifted the balance of power in Lebanon in
favour of the Sunnis at the expense of the Christians and left behind
the Shiites. The Syrian manipulation of the Taif implementation
ensured an increase in the role of the Shiites in order to create a
balance that would allow Syrian control. Thus, the instability that
the country is experiencing since the withdrawal of all occupying
armies (Israeli in 2000 & Syrian in 2005) manifests a power struggle
to define the new role and power of the different parties: the Sunnis
are trying to secure their acquisitions; the Shiites trying to translate
their armed power and success into durable political gains; the
Christians trying to regain some of the influence and power they
lost in the last 15 years; and the Druze are trying to go through
the transitory period and come out with the best position for their
diminishing numbers.

Knowing that the constitution is not the main regulator of political
life and since its amendment by a single party is almost impossible,
the different parties are aiming at changing the regulations by
forcing different customs and new political deals. The instability that
led the country to the brink of civil war when Hezbollah invaded
Beirut and controlled its streets for days has been reversed by the
implementation of the Doha agreement that restored constitutional
institutions and partially eased tensions in the streets. The Doha
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agreement, like the Taif Accord before it??, is a set of new political
deals settled once again under foreign auspices. But settling the
conflict through the same kind of unhealthy deals will only be a
limited truce that does not give solutions but merely hides the
problem, waiting for the first opportunity to resurge and destroy
everything that has been built in the brief interval of stability.

However, these times of instability, and the revelation of the
different parties’ positions this clearly for the first time present a
great opportunity. Lebanon today has a historical opportunity, with
help from both the entire external and internal pressures, to achieve
a change in the system that would set the basis for long term
stability and development. The parties have reached their most
progressive positions revealing how they really see Lebanon and
what they want from the system?2. At the same time, they have all
expressed and practiced their will of continuing to live togetherin one
country sharing power. Though armed clashes have reached their
maximum capacity falling just short of civil war and complete state
breakdown, they failed to change the political reality. All this makes
the different parties ready to negotiate new agreements that can be
for the first time achieved inside Lebanon; an agreement that is very
well needed at this stage of regional instability and shifting plates.
Understandably, any new agreement would mean renouncing some
of the high-level political slogans raised and settling for less.

222 | egally, it is wrong to compare the Doha agreement to the Taif Accord as the
first is a mere political agreement to halt the deteriorating situation, restored
constitutional institutions and regulated political life until the next elections (mid-
2009). The Taif was a complete constitutional reform that changed the nature of
the Lebanese system from a presidential to a parliamentary one and introduced
permanent norms to political life. The comparison, however, is valid with regard to
the urging circumstances, armed tensions, foreign auspices, and compromise that
allowed all parties to claim gains.

223 Between the two ideological extremes of “Wilayat al Fagih” of Hezbollah
on the one hand and the calls for a Federal system adopted officially by the
Kataeb in their November 2008 convention (Gemayel, 2008) and supported by
many Christians, the discussion on the future of the Lebanese system is open,
and can only be closed when a new settlement, new compromise and a real
consociational system with negotiable details are reached.
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Whatever the new consociational arrangements, they should
be within the framework of a unified country, power-sharing, and
peaceful coexistence that all parties strongly support. One key
Issue remains: the Lebanese leaders must admit their commitment
to a real consociational system rather than maintaining the suicidal
attitude of trying to overcome it because this is the only valid way
to organise political life in a plural society as complex as Lebanon.

On the other hand, the international community during this
transitional period should help and pressure the different Lebanese
components to achieve durable stability and peace. This requires
that the international community understands the uniqueness of
the Lebanese composition and accepts that a stable system may
deviate from the bases of western-style democracy. In fact, the
international community needs to advocate a permanent settling
and a clear identification of the bases of long term stability which
can only be achieved through a real consociational system.

Lessons

Since no sect in Lebanon constitutes a majority by itself, the way
that the country is surviving and achieving such a level of stability
240ffers rich material for study, analysis, and extraction of lessons
that can benefit other similarly divided or less divided societies,
notably those who share similar characteristics. The Lebanese
system, however, has many flaws and shortfalls that cause it to
plunge into crisis every few years. The detailed research and
analysis presented in the previous chapter have shown that the
main problem in the system is that it is not a really consociational
system. The solution lies not in abolishing the system altogether but

224 |t is difficult to talk about stability in Lebanon according to international
standards; however, the situation today is much better than what could be and
what is expected. This relative stability is due to the awareness of the different
components that in spite of all the problems it presents, their community in a
unified country is better than any confrontational choices that have been tried
and have failed.
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in fixing it and making it compatible with the basic characteristics of
consociation, with the needs of the country, and with international
norms. Therefore, the Lebanese experience in its successes and
failures provides the following lessons:

1- The leaders of plural divided societies need to recognise that the
different cleavages and social segments including minorities
are the real and maybe the only political components of the
state. Therefore, these differences should not be regarded as
negative traits that should be overcome, but as considerable
social powers that can be beneficial if employed in building and
enriching the country.

e

It is only by responding to all the fears, needs, and aspirations
to self-determination of the different components notably the
weaker ones (i.e. minorities) through a consociational non-
adversarial system that these components will cease wrangling
and start cooperating for their common interests.

3- A consociational system helps remove competition among the
components by setting out their rights and duties in a clearly
articulated agreement. When inter-cleavage competition is
avoided, the antagonism should be restricted to political,
economic and social matters that represent cross-cleavage
alignments.

4- A consociational system should not leave any unsatisfied
minority regardless of its size and power. Political power
should, however, reflect proportionally the share that every
component occupies in the society.

o

The rules and regulations of the system should be specifically
and clearly recorded (not kept as an oral agreement between
individuals), specifying the authority allowed to interpret it in
case needed.

6- A consociational system should include fixed proportionality
in the power-sharing system in a way that ensures stability
and discourages frequent and/or forceful attempts at change.
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At the same time, it should include a constitutional and
peaceful mechanism that determines how the proportions
can be adjusted if needed, in consensus with all the different
components.

7- A consociational system should ensure explicit veto power
for each of the components over specific major issues. For
feasibility, the parties entitled to veto power and the major
iIssues to which it applies should be clearly and restrictedly
identified.

8- A consociational system should include a fair and permanent
electoral law that ensures effective representation of
all especially the minorities. This law should allow each
component to choose its own representatives in the power-
sharing system, and should at the same time allow for future
possibilities of development and for accommodating drastic
demographic changes in society.

These lessons constitute the basis of a solution for the protracted
Lebanese crises, but they are also prerequisite guidelines for
stability in other divided plural Arab countries. Putting them into
practice can be urgent and crucial for countries experiencing critical
instability that is reshaping their whole systems. They provide
general suggestions about ways to improve long term stability and
state-building in relatively stable countries.
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