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Chapter 1

Digitalising Courts: Leaving No One Behind

Siddharth Peter de Souza and Julia Wellhausen

A. INTRODUCTION

Courts are unique locations to witness digital transformations. Not only are
they institutions upon which digitalisation is having increasing effects such
as in terms of court management and adjudicatory processes, they are also
institutions that are actively shaping discourses on what digitalisation means
for the delivery of justice. With the advent of digitalisation in different aspects
of the working of the court such as document discovery, legal research, evi-
dence gathering and processing, workflow management, predictive sentenc-
ing, and virtual hearings, the approach taken by courts as institutions that
must ensure access to justice in digital and networked spaces remains vital to
a study of justice delivery.

Technology is often discussed as an enabler which allows for speedy,
economic and efficient justice processes.! This has led to several judiciaries
around the world establishing committees to find ways to address work prac-
tices on account of the escalating impacts of digital technology.

Across Asia, courts are taking different approaches to digital transforma-
tions. Some place an emphasis on building technical infrastructure. Others
focus on creating enabling environments for the technology to be used, while
a few are also engaging increasingly in governance considerations around
the use, and regulation of technology. For instance, in 2023, the Supreme
Court of India published a vision document that is designed to provide a
road map for the use of technology in Indian courts through the develop-
ment of a platform architecture for different digital services to be offered.?
In Singapore, digitalising the judiciary is seen as part of the blueprint for a
digital government.? The Japanese Supreme Court has created a new tech-
nology division to ensure that digitalisation is taking place across civil and
criminal administrative processes.* Malaysia too has been developing an
E-court system at a civil and criminal law level and has established ways to
integrate the digital systems with other stakeholders including the police,
prison system, department of insolvency, etc.?

Several concerns have emerged, from an access to justice perspective, on
the use of technology in judiciaries. These include challenges to transparency
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and accountability of judiciaries due to their dependencies on technology,
in particular where such technologies may be controlled by private enti-
ties. These developments also create challenges for public values that are at
the forefront of the administration of justice, and the imperative to ensure
that justice is not made subject to economic interests of private actors.®
Digitalisation of justice also has a bearing for fair trials where there is an
opacity in terms of the use of code, and the risk of potential biases that might
emerge when they are used for critical judicial purposes such as sentencing.
This has already been seen in the US, with the creations of risk profiles to
test for recidivism which discriminated against people on the basis of race.”
Digital divides are also a persistent challenge for judiciaries, where there is
a gap in terms of how digital infrastructures are created and distributed in
society. These challenges affect litigants, lawyers, as well as members of the
public who might not have the ability to take part in virtual proceedings and
are further alienated from the judicial process.®

In 2023, UNESCO conducted a survey with participants connected with
the judiciary in over 96 countries, and found that 44% of respondents includ-
ing lawyers, judges and prosecutors were using Artificial Intelligence (AI).”
This included for drafting, research, as well as brainstorming. The survey also
identified risks around Al systems with 27% of the judicial actors concerned
about the accuracy, and the potential for falsehood with outputs from chat-
bots, 18% concerned about issues around data protection and data security
and 14% concerned with its lack of transparency.!® Critically, despite the
increased usage, only 9% stated that there were clear guidelines or institu-
tional training on the use. As demonstrated in this survey, while digital trans-
formations continue to happen, they often take place in ad hoc ways without
necessary preparation, caution or risk analysis, and often times driven by
the promise of the ‘magic” of technology,!! and seeing justice in managerial
terms.'? It is therefore important to address this practice, as a means to avoid
arbitrariness which may result if decision-making on digital transformations
is not made with care.

This book emerged from a project organised by the Tilburg Institute
for Law, Technology and Society and Konrad-Adenauer-Stiftung Rule of
Law Programme Asia and a workshop held in Singapore in April 2023. The
workshop brought together judges, academics and practitioners to reflect on
digitalisation processes taking place in courts across Asia.

In this introductory chapter, we will discuss why we are focusing on Asia
as a location to understand technology developments for the delivery of
justice. We will thereafter discuss a framework for the digitalisation of courts
based on discussions that have emerged in this book and will examine key
elements of each of the aspects of the framework through reflection from the
various contributions.
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B. FOCUSING ON ASIA

The focus on Asia is for several reasons. The first is to tackle the increasing
homogeneity of experiences that are cited by policy makers when it comes
to digital transformations. This is particularly due to the fact that widely
circulated case studies of digital transformations of courts are typically from
the global Minority. Despite their usefulness primarily to a particular legal
geography and institutional mooring, their developments are posited as ‘best
practices’ for the rest of the world. This asymmetry of knowledge is not new
but has contributed over the years, to legal transplantations, with repeated
and ongoing failures of the replication of legal institutions, laws and cultures
on account of a lack or difference of situated knowledges.

The second reason to focus on Asia is the need to decentre and provincial-
ise developments in the global Minority which are often ill-suited to address
the particularities of institutions in the global Majority.’* Comparisons are
often made between contexts in the global Minority with those in the global
Majority, despite these comparisons needing to be force fitted to make justi-
fications for why they are useful at all.'* In focusing on Asia, the book takes
as its starting point that Asia is not a monolith, especially given the different
development and growth trajectories that judiciaries have taken, the politi-
cal context of the different countries, as well as the technical capabilities that
exist in these different regions.'> However, within Asia, there are possibilities
for regional learning, exchange, as well as South-South collaboration.

Thirdly, and critically, Asia is a site of new ways of seeing and doing digi-
talisation. This is demonstrated in innovations being undertaken by courts
whether in terms of case management systems, document review, or the use
of Al, where courts in some instances are also at the forefront of driving tech-
nological innovation. On the other hand, it is also as a site for the engage-
ment with frictions, and fault lines in society, where structural inequalities
demand that courts do not view digitalisation as a technical enterprise alone
but as one that engages in its politics, and in the challenges of digital divides,
digital discrimination, digital inequality. Thereby, foregrounding the need to
situate the digital transformation processes within the development trajec-
tory of a state.

Through discussing a variety of geographic, cultural and regulatory land-
scapes, the chapters in this book document the diversity and complexity of
the ways in which judiciaries are seeing the promise, as well as the perils
of digital transformations. In doing so, authors discuss that the emancipa-
tory potential of technology is tied to the need to engage with the political
economy of the court.® The chapters draw from the contextual knowledge
of their contributors, who are deeply embedded in the legal cultures of their
jurisdictions. Uniquely, the book brings together contributions from those
with experience in the administration of technology itself to those who are
actively finding ways to develop technology as a tool for adjudication. The



4 Siddharth Peter de Souza and Julia Wellhausen

book also includes reflections from those who are challenging the effects of
technology in terms of court processes and arguing for the need for strin-
gent policy to ensure digital justice. The pieces take the form of institutional,
policy, empirical studies that each analyse the non-linearity of digital trans-
formations. In doing so, they offer practical pathways as well as critical reflec-
tions which bridge theory and practice.

C. FRAMEWORK FOR UNDERSTANDING DIGITAL
TRANSFORMATIONS IN COURTS

There are multiple points at which digital transformation is taking place in
courts and changing judicial functions. Sourdin describes three trends: first,
it can take the form of providing assistance through information, support,
and advice apps and websites.!” Secondly, it can also replace aspects of the
judicial process typically carried out by humans such as through case man-
agement systems, chat bots, online filing platforms; and, thirdly, it can also
fundamentally change how processes are being carried out such as through
the use of predictive systems.!®

These developments are significant because not only are they changing
the ways in which judicial functions are taking place, but they are also chang-
ing the relations between people and courts. Refaie and Santuber outline
different values of e-justice which are affected by digital transformations.
These include for the independence of the judiciary due to the emergence
of new technological actors with their own interests and values.! It also
has impacts in terms of impartiality, and in terms of how information is col-
lected, analysed and used in decision-making processes. It has implications
on transparency in terms of how court activities are subject to public scrutiny,
and also on privacy based on what kinds of data protection mechanisms exist
to handle data.?

In this book, by placing justice considerations at the centre of digital
transformations, we are interested in examining how the digitalisation of
courts affects how people continue to have access to judicial institutions, the
ways in which their participation is reshaped as a consequence of technology,
and how interests of people and communities are served through technol-
ogy mediated solutions.?! From a people-centred justice lens, this involves,
“taking the needs and voices of people into account when designing, deliver-
ing, implementing and evaluating public policies and services”.?? In ensuring
that courts as public institutions build a people centricity to their approach
to digitalisation it becomes imperative to develop a culture that empowers
people, ensures that there are rights protections, and that there is rule of law
that builds accountability and inclusivity.

With this in mind, the book offers a novel framework to analyse digital
transformations, which considers how the court relates to different stake-
holders in terms of digital transformations.
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Typically, the digital transformation of courts is assessed in terms of
outcomes, for instance whether a process has become more efficient or
economical. Less attention is placed on the process and choices that go into
undertaking a digital transformation. In addressing both process and out-
comes of digital transformations, the framework looks at three sites upon
which such analysis can be studied.

The first aspect is in terms of aspects of the administration of justice. The
second aspect is in terms of how courts adjudicate on the implications of
technology for society. Finally, the third aspect discusses the ways in which
people are approaching and engaging with courts to facilitate and guarantee
digital rights.

The section on Administering technology explores the purposes and moti-
vations of different courts to introduce technology in the administration of
justice. It examines how these developments influence transparency and
accountability in the court administrative practices.

Some of the questions that are discussed include the following:

e What are the purposes and motivations of the court to introduce technol-
ogy in the administration of justice?

® How are courts ensuring transparency and accountability in their admin-
istrative practices?

¢ What are the methods in which technology is being developed, sourced or
tendered?

« This theme discusses reflections on the mechanics that go
behind such digital transformations and are practice oriented, as
well as introspective. In doing so, this section highlights the
various implementation steps required to digitally transform
judiciaries.

Administering
Technology

.

e This theme reflects critically on how digital transformation has
Adjudicating impacts on different aspects of the judicial process including

Technology procedural developments, mindset changes, aspects related to
judicial leadership.

This theme explores the importance of problematising the use
Challenging of technology in courts by highlighting challenges of digital
divides, the capture of courts by private interests, and the use of
strategic litigation to bring interests of different stakeholders to
the fore.

Technology

Figure 1.1 Framework for understanding the mechanics of digital
transformations in courts
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The section on Adjudicating technology discusses what sort of role the court
plays in adjudicating disputes around the use of technology, particularly in
terms of how technology impacts fundamental rights. Some of the motivat-
ing questions for this aspect are:

e What are some of the ways in which courts are using technology for adju-
dicative practices? Which functions can be enabled by technology?

* How are courts building competency for their staff on the implications of
technology?

e What are the cases/areas of law wherein major technology issues are
being adjudicated upon?

The section Challenging technology discusses the need to problematise the use
of technology to account for the societal implications of its use. Some of the
key questions they discuss are:

e What are the risks of digitalisation, and how to assess different kinds of risk?

* How are courts applying constitutional and fundamental rights reasoning
to address the social implications of technology?

¢ How are groups building an understanding of digital rights in courts?

Through examining digital transformation across these three aspects, this
book argues that it is critical to move beyond seeing digitalisation which
prioritises economic and efficiency gains and argues for placing emphasis
on equity in digital transformations.® In doing so, it reflects on a ‘whole of
society’ approach to digital transformation, ensuring that such processes do
not further injustice and exacerbate existing inequalities that inhibit how
people access justice.?* This is to ensure that the digitalisation of the court
leaves no one behind. Taking such an approach would require examining
how people are being discriminated against, how their geography and where
they are positioned may cause marginalisation such as based on gender,
race, class and caste. It also includes engaging with those who are affected by
unjust or inequitable governance process, based on socio-economic oppor-
tunities as well as those who may be most exposed to shocks such as those
based on economy or conflict.”

D. EXPLORING TRENDS IN DIGITAL TRANSFORMATION

The chapters discuss a variety of approaches. They offer insights from the
inner workings of the court through the eyes of those designing systems, and
in doing so provide an understanding of the kind of choices that are being
made to manage digital transformations. They provide critique of digitalisa-
tion processes from a public interest perspective, human rights law stand-
point, as well as access to justice considerations, and also offer pathways to



Digitalising Courts: Leaving No One Behind 7

ensure that digital transformation can be made more deliberative and careful,
accounting for the people who will be affected by it.

The first cluster of chapters discuss the ways in which technology has
been administered in courts. In the chapter ‘Administering Technology:
The Implementation of Court Technology in the Indonesian Constitutional
Court’, Pan Mohamad Faiz discusses the Judicial Administrative System (JAS)
and the General Administrative System (GAS) that have been developed.
The JAS includes e-filing, video conference hearings, case tracking system,
live streaming of hearings, digital transcripts, and a digital mobile application
called “Click MK’. The GAS system includes a dynamic archival information
system, real-time financial reports, talent pool system, and interactive social
media of the court. The chapter highlights the importance of court technol-
ogy, particularly in an archipelagic country like Indonesia, and discusses that,
in addition to technology adoption, a future challenge is to work towards
changing the mindsets of court employees to embrace technology.

Locating the technology transformation in contexts where there are
digital divides, deep inequalities in society and structural access to justice
problems is the challenge that S. Muralidhar discusses in “Transformation
through Technology: ICT Initiatives in the Odisha Judiciary’. The chapter
draws from the author’s work as the Chief Justice of the High Court in
Odisha and discusses efforts to digitise court records, create virtual court
rooms, develop e-services, as well as e-libraries, and conserve the legal herit-
age of the court. The chapter highlights the potential of digital transforma-
tion, but also raises concerns around questions of privacy, security, as well as
mindsets of different members of the court system.

Nam-Chul Chung in his chapter ‘Access to Justice and Digitalisation of
Courts in South Korea” explores how the Korean Judiciary has been imple-
menting different mechanisms for digital transformations. This chapter
highlights the democratic implications of such transformations, including for
judicial independence. It argues that it is critical that democratic control of
the judiciary should be enhanced to ensure that the concerns of citizens are
considered through creating mechanisms for public participation and access
to judicial information. Further, the chapter calls for creating frameworks
for risk management that ensure that the judiciary accounts for the adverse
and discriminatory implications that may arise from the use of technologies,
including Al in courts.

For a successful digital transformation, many aspects need to be uncovered
including strong leadership, finances, technical capacity, as well as a clear and
coherent strategy. This is a key contribution from Ingrid Gorre’s work from the
Philippines. This chapter places an emphasis on enhancing human capacity
along with digital transformations. Through reflecting on the Go Just project,
Gorre — in ‘Digital Transformation of the Philippine Judiciary for the Filipino
People’ — discusses the importance of balancing people-centred needs,
constitutional rights, as well as outcomes such as efficiency and consistency.
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Similarly in their chapter, ‘Empowering Judiciaries to Protect People’s
Rights in the Design of Court Technologies in ASEAN’, Diana Torres, Tomas
Kvedaras and Sarah McCoubrey focus on the adoption of new technologies
in courts and their potential impact on justice gaps and vulnerable groups.
They emphasise the importance of judges’ leadership through their work
at the United Nations Development Programme in ensuring a rights-based
approach in the design of court technology, particularly in identifying biases
and promoting rule of law and trial fairness criteria. This chapter also high-
lights the need for gender equality in these technology reforms and the
potential risks of perpetuating inequality and eroding public confidence in
the judiciary without active judicial input.

The second cluster of chapters discuss some of tensions that arise in
the deployment of technology in as much as they affect the adjudicatory
practices of the court. This cluster provides insights on aspects of trans-
parency, accountability as well as fair rights considerations that might be
affected through digital transformations, and offers pathways to address the
challenges.

Kraiphol Aranyarat provides a framework to discuss Al adjudication in
Thailand. He argues how to balance Al and human labour by examining the
strengths and weaknesses of Al, and at the same time exploring the nature
of judicial discretion. In “The Division of Adjudicative Tasks in the Age of
Al Adjudication in Thailand’, he proposes a task division between human
judges and Al to ensure a clear division of labour. Human judges are good
for providing context, nuance, handling hard cases, making social contribu-
tions, and explaining decisions. Al is best suited for non-discretionary and
low-stakes tasks, providing consistency, accuracy, transparency, impartiality,
and predictability. The chapter proposes a three-tiered approach to task divi-
sion based on the seriousness of the case and the degree of judicial discretion
required.

The complexities of administering technology without affecting judicial
independence are a key concern that Yi-Yi Lee discusses in the follow-
ing chapter, “The Past, Present and Future of Technology on Sentencing
in Taiwan: Some Constitutional Reflections’. With the sentencing process
requiring discretion by judges, she discusses three different technological
systems to build transparency of sentencing. Through an analysis of each
of the systems, the chapter examines the constitutional issues that emerge
including in terms of the rights to a fair trial and the challenges for maintain-
ing accountability and explainability while developing technical procedures.

In China, pioneering efforts have been made to use technology for the
administration of justice. Xiaohan Yin, in ‘Al and Criminal Sentencing in
China: Applications, Misgivings and Prospects’, discusses how Al is being
used as a decisional aid, rather than a decision maker. This is because — while
Al is used to build judicial efficiency and increase consistency across the judi-
cial system — doubts remain, and concerns arise, over the manner in which
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the use of such technologies will facilitate harms. Yin discusses the challenges
particularly in regard to aspects related to fairness, accountability, as well as
the public nature of the justice process, which might be dependent on private
actors.

The third cluster of chapters provide cautionary approaches around digital
transformations. They raise issues of alienation, private sector capture, digital
divides, as well as tech solutionism, highlighting the importance of not seeing
digitalisation as a panacea to long-standing concerns of judicial systems.

In their chapter, “The Routinisation and Depersonalisation of Justice’,
Jane Loo and Mark Findley discuss how digital processes result in aspects
such as procedural fairness being substituted by procedural efficiency, and
that digital structures create distances resulting in a lack of acknowledge-
ment of the due process rights and existing challenges that users may have.
They argue that while digitalisation does not automatically mean alienation,
it must prioritise concerns of access to justice.

The concern for foregrounding access to justice considerations in legal
tech developments is discussed by Varsha Aithala and Siddharth Peter de
Souza in their chapter “The Lengthening Shadow of the Legal Tech Market
on the Supreme Court of India’. This chapter discusses the role of the court in
promoting, participating in and regulating the nature of the legal tech market.
With India emerging as one of the largest legal tech markets in the world, the
chapter explores the ways in which the Supreme Court has facilitated the cre-
ation of this market. It offers a typology of the intersections between the court
and the market and argues what the role of the court should be. The chapter
raises concerns about how, without careful cognisance, the court can emerge
as a willing party to the privatisation of judicial functions, which can further
have implications for its own independence.

The next two chapters discuss the problems of a technology-first approach
to digital transformations. Rita Baramu’s chapter, ‘A Case of Digital Rights
Discourse and Advocacy within Nepali Judiciary’, discusses how legal tech is
currently still a new phenomenon and that, with its rise, there is also a rise
of techno-solutionism, which results in little attention being paid to digital
rights. She addresses how digital rights need to account for marginalised
communities, and representing these experiences will enable digital transfor-
mations to be inclusive. Aimen Taimur, in ‘Lessons from Pakistan’s Judicial
Techno-Solutionism’, analyses the drawbacks of techno-solutionism in the
judiciary. With Pakistan as a case study, she analyses the expeditious justice
initiative and the use of Al in predictive judgment drafting and automated
decision-making. This chapter emphasises the importance of addressing tech
literacy, the importance of intersectionality in the South Asian context in
addressing the implications of technology development in courts, highlight-
ing sustainability concerns such as from software/hardware updates, and
ensuring that resources are available to address cybersecurity, and privacy
threats in Pakistan.
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Lastly, Letitia Visan and Emilie Palamy Pradichit, in ‘Digital Rights in
Southeast Asia: Civil Society’s Legal Tactics and Courts” Roles’, highlight
the need to uphold and protect digital rights amidst the political, economic
and human rights concerns posed by technology. While technology has
positive impacts such as increased efficiency and enhanced access to justice,
it also has negative impacts such as targeted surveillance and similar threats.
Judiciaries have a role to play in ensuring digital rights are protected. The
authors discuss how, in Southeast Asia, civil society actors are approaching
courts to guarantee digital rights, while facing challenges such as restrictive
political environments, weak judicial systems, and digital repression. The
chapter recommends promoting and advancing internet freedom, recog-
nising and strengthening the role of courts, and urging tech companies to
respect and protect human rights.

E. CONCLUSION

As this introduction has outlined, this book offers insights into the various
ways in which courts are negotiating with digital transformations. Reflecting
on the in-depth case studies, it becomes apparent that the path to digitalisa-
tion is not linear but fraught with unique opportunities as well as challenges
that emerge from specific socio-technical environments within which these
transformations are taking place. These include the development of techni-
cal infrastructures, the assessment of the choices of how technologies are
designed, developed and deployed, the analysis of the policy as well as regu-
latory frameworks that are created to complement digital developments, and
the cultivation of approaches and cultures of those who are executing these
changes.

The different perspectives of digital transformations of courts across Asia
demonstrate the ways in which these institutions are changing — in terms of
how they perceive their own roles in society, their understandings of legal
needs of justice users, and their understandings of technology. In many
chapters, court administrators are wrestling with difficult decisions where
on the one hand there is a need to build more efficient and effective systems
for justice delivery, while on the other hand there is concern that using tech-
nology to achieve this may in fact exacerbate existing problems within the
system.

By identifying three elements to interrogate these processes of digitalisa-
tion, that is, through administering technology, adjudicating technology as
well as challenging technology, this book aims to provide space for dialogue
for evaluating the implications of taking different pathways to digital trans-
formations. Exploring these elements can lead to more careful and delibera-
tive ways in which courts can digitalise.

The chapters in this book offer pathways to digital transformations that
are situated, complex and at the same time driven by the goal of ensuring
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that no one is left behind. Together they bring to light why we need more
narratives on digital transformations on courts from plural locations, and
why studying developments across Asia can provide important repositories
and imaginaries of engaging in socio-political and technical choices of digital
development.
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Chapter 2

Administering Technology: The Implementation
of Court Technology in the Indonesian
Constitutional Court

Pan Mohamad Faiz

A. INTRODUCTION

The Indonesian Constitutional Court was established on 13 August 2003,
based on the results of the amendments of the Indonesian Constitution to
strengthen the checks and balances mechanism in the system of separation
of state power in Indonesia. Pursuant to Article 24C paragraph (1) of the
Indonesian Constitution, the Court has granted five constitutional authori-
ties. The Court has powers to review the constitutionality of laws, resolve
disputes of authority between state institutions, decide political parties” dis-
solution, settle disputes over the general election results, and decide on legal
issues related to the impeachment of the President and Vice President.! With
this authority, the Indonesian Constitutional Court functions as the guard-
ian of the Constitution and the principles of democracy and the protector of
citizens’ constitutional rights.?

The Constitutional Court in Indonesia is an independent court on equal
footing with the Supreme Court.® Therefore, as a judicial institution, the
Court has a vision and acts as a means of reference in carrying out its duties
and authorities. In realising the goal of being recognised as a modern and
trusted judicial institution, five strategic objectives were set.*

1. Increasing the institutional capacity of the Constitutional Court in carrying
out its constitutional authority.

2. Improving court administration services and general administration in
resolving constitutional cases.

3. Enhancing the support for facilities and infrastructure of constitutional
justice based on ICT.

4. Strengthening the role of the Constitutional Court in encouraging the
realisation of a democratic rule of law on a national, regional and global
level.

5. Increasing public knowledge and understanding of the values of the
Pancasila and constitutional norms in the society, nation and state.’
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Based on the 20-year journey since its establishment, the presence of the
Constitutional Court has been a significant achievement for the constitu-
tional system and the development of democracy in Indonesia. As of April
2023, the Constitutional Court has ruled 1,628 cases of judicial review, 29
cases of dispute over the authority of state institutions, 676 cases of legislative
elections, 5 cases of presidential elections, and 1,136 cases of disputes over
the results of regional elections.® Thus far, no applications have been submit-
ted to the Constitutional Court related to the dissolution of political parties
and alleged violations of the Constitution by the President or Vice President.
Thus, the details of the Constitutional Court’s decisions are presented in
Table 2.1.

An increase in citizens” understanding and constitutional awareness
correlates with their increasing desire to submit cases to the Constitutional
Court. Therefore, this presents the challenge of providing excellent judi-
cial services for justice seekers who litigate in the Constitutional Court.
To achieve this goal, applying court technology in the Constitutional
Court is an inevitable necessity, reflected in the aforementioned strategic
objectives.

This chapter will examine how the Indonesian Constitutional Court uses
technology for its day-to-day functioning. It will discuss the importance of
technology for the court, followed by the implementation of court technology
in the Indonesian Constitutional Court, an analysis of its implications and an
evaluation of the challenges faced.

B. THE IMPORTANCE OF COURT TECHNOLOGY

Judicial institutions in various countries that seemingly competed to imple-
ment court technology have proved to be successful examples of utilising
technological advancements to facilitate the business process in their judicial
institutions. In the Case Management or Electronic Case File (CM/ECF)
service in the US Supreme Court, for instance, technological innovation has
played a critical role in the performance of the judiciary. Greenwood and
Brinkema explained that this service system is the oldest and largest in the
world with an integrated case management and e-filing system. This system
was fully developed by a group of highly qualified and experienced pro-
grammers, system analysts, computer scientists and other IT professionals
employed by the US Court Administration Office (AOUSC). In addition, US
Judicial Branch agents were responsible for all lower federal court adminis-
tration and management support.”

Furthermore, the European Commission on Justice Efficiency (CEPE])
has illustrated that information technology can be utilised in three ways: (1)
direct support for judges and staff; (2) support for court management; and
(3) support for interaction between courts and parties.® According to Reiling,
the interaction developed between the judiciary and its users will increase
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opportunities to improve the administration of justice and the ongoing
handling of cases.” Moreover, the use of court technology can reduce costs
incurred by parties to gain access to legal information provided by the court.
Likewise, publishing legal information and court decisions on the website
will increase public understanding of the constitutional justice system and
create more accessible judicial institutions.?

The Indonesian Constitutional Court also uses technology in the admin-
istration of justice. It has become necessary because the Constitutional
Court has the vision to “Uphold the Constitution through a Modern and
Reliable Court’. The modern court means a court with an Information and
Communication Technology (ICT) based working system and a progressive
mindset and culture set. The purpose and motivation for utilising court tech-
nology in the Indonesian Constitutional Court are to reduce costs and time
processes, create transparent, accountable and reliable work processes, and
improve the quality of public services.

Responding to Disruption Era,'' the Indonesian Constitutional Court
provides online applications, digital transcripts, live streaming hearings, and
conducts hearings remotely to simplify judicial processes. These court tech-
nologies developed by the Court aim to ensure transparency and account-
ability in the administration of justice. It is carried out directly by the Court
IT staff under the Center for Information and Communication Technology
(Pusat TIK) in collaboration with IT professionals. They built a grand
design of a court technology system that can strengthen transparency and
accountability in implementing judicial administration.

C. COURT TECHNOLOGY IN THE INDONESIAN
CONSTITUTIONAL COURT

Even though it is still relatively young, the Constitutional Court is an insti-
tutional icon in establishing a modern court in Indonesia, as it can continue
to follow new developments and progress at any time. Court technology is
a handy tool for the Constitutional Court in resolving cases and providing
access to information that is open to parties and the broader public regarding
case examination. In addition, it enables transparency and accountability in
each stage of case settlement.

The court technology system in the Indonesian Constitutional Court has
two main systems. First, the Judicial Administrative System (JAS), including
electronic filing (e-Filing), video conferencing, a case tracking system, live-
streaming of hearings, digital transcripts, and a digital mobile application.
Second, the General Administrative System (GAS) covers a dynamic archival
information system, real-time financial reports, a talent pool system and
social media. These systems will be examined below.
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I. Electronic filing (e-Filing)

With the online application system, applicants do not need to come directly
to the Constitutional Court building to submit their documents. In particu-
lar, the presence of an online application is beneficial in handling cases that
require a quick examination, especially in resolving disputes over election
results. As described in the case statistics above, election disputes form the
most considerable percentage of cases decided by the Constitutional Court.
However, the election law in Indonesia has outlined strict deadlines for
applicants to submit disputes within 3 x 24 hours after the General Election
Commission has determined the election results. If the application is submit-
ted beyond the deadline, the case will be dismissed.'?

This short period would be sufficient for the applicants if transportation
options were not limited. However, as the largest archipelago in the world,
candidates do not have the same accessibility to file a dispute over elec-
tion results. For example, due to the great distance, election participants in
areas such as Papua and West Papua in eastern Indonesia need more than
one day to get to the Constitutional Court building in the nation’s capital,
Jakarta. Aside from distance and time, a further obstacle is transporting many
documents needed as supporting evidence. Therefore, an online application
system can avoid the expiration of the period if filing an election dispute
to the Constitutional Court is possible. The biggest challenge is to change
the habits of the parties to move on from the conventional mechanism that
carries the application file and physical evidence to the paperless mechanism
by sending all the application files and evidence through an online system.

Given that not all justice seekers understand the online application tech-
nology, the Constitutional Court needs to issue a mandatory requirement
for applicants to submit their applications online gradually. Indeed, it is not
required for applicants in the Constitutional Court to be accompanied by
a lawyer, resulting in self-represented litigants being able to submit their
applications to the Constitutional Court directly. This policy is carried out
to provide broader access to justice and public service. However, when the
COVID-19 pandemic occurred, all applications had to be submitted online.
Under conditions of compulsion, they realised how beneficial court tech-
nology is in supporting their cases before the Court, particularly in judicial
review cases. This practice is illustrated by the line chart in Figure 2.1, which
shows a significant increase in online applications during the COVID-19
pandemic.

Indonesia is a vast archipelagic country with around 17,000 islands, while
the Indonesian Constitutional Court is only located in Jakarta. Therefore,
the Court seeks to provide easier access to justice for citizens who want to
fight for their constitutional rights. In this context, a court hearing in the
Indonesian Constitutional Court can also be conducted using video confer-
encing. The Court has cooperated with more than forty-two universities in
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Figure 2.1 Statistics of online applications (2017-2022)
Source: ICT Center of the Constitutional Court.

all thirty-eight provinces in Indonesia to place its video conference facilities
and devices."

The Constitutional Court owns the facilities and devices, but daily mainte-
nance is carried out by local officers assigned by the local university. With this
video conference, all regions of Indonesia are connected to the Constitutional
Court located in Jakarta, the capital of Indonesia. The parties can simply go to
their nearest university to conduct the hearings. Thus, remote hearings using
this video conference have created a more effective process. For example,
experts or witnesses who are involved in resolving disputes over election
results, particularly in national legislative election disputes, do not need to be
flown to Jakarta to provide their expertise or testimony, instead attending via
the university closest to them (see Figures 2.2 and 2.3).

This video conference facility is not only used by parties from Indonesian
territories but also to listen to experts from different continents, such as the
Americas, Europe and Australasia. When this facility is not being used for
court hearing purposes, it can be utilised instead by holding public lectures
with universities within Indonesia and abroad, enabling a large number of
students to participate. To show its dedication to academia, the Constitutional
Court goes as far as facilitating a schedule for various educational activities to
ensure there are no collisions in timetabling.

With current technological advances, primarily since the COVID-19
pandemic, the Constitutional Court also uses Zoom to hold court hear-
ings. This application was chosen because the system is easy to understand
and has a more stable network where everyone can use it from their office,
home, or other places as long as they are connected to the internet. Almost
all court hearings during the COVID-19 pandemic from 2020 to 2022 were
conducted online. The use of video conference hearings has dramatically
assisted the Constitutional Court in continuing to sit in the midst of a pan-
demic. Until now, the court hearings via video conference have also been
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maintained if there is a request from parties. Currently, the Constitutional
Court is also building smartboard mini-courtrooms at various universi-
ties so that the examination process will run as if it were in the middle of a
courtroom.
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II. Case tracking system

As an effort to make information more transparent, the Constitutional Court
implemented a policy to upload every application file registered along with
other relevant documents from the parties to the Court website. Even for
election dispute cases, the submitted applications not yet registered by the
Registrar’s Office will still be uploaded on the website so that other can-
didates can know from the outset whether the submission of the election
dispute will harm their interest or change the result of the elections.

In addition, only by accessing the Constitutional Court’s website, the
parties can also search the ongoing cases to find out the next court hearing
schedule, how far along the court hearing is, and when the decision will be
read. They can also find all similar cases that the Constitutional Court has
decided. This case tracking system will make it easier for parties to trace
various decisions that the Court has previously declared based on the case
number, case title, name of the applicant, date of the decision, keywords,
verdict and other subjects.

III. Live streaming of hearings

The use of court technology is also implemented through the video streaming
facility available on the website of the Constitutional Court by broadcasting
the entire court hearing process live. This live streaming ensures that the
public, both local and international, can follow the court hearing process
without having to attend the courtroom. Furthermore, in high-profile cases,
various national television stations are permitted to broadcast the court
hearing process live. The Court also expanded access to video streaming by
connecting it to the Constitutional Court YouTube channel, which has a sub-
scription of more than 100,000 with 11,698,566 views, a significant number
considering it is not a channel for entertainment.!*

The bar chart in Figure 2.4 shows, for instance, the number of video
streaming viewers during the 2019 Presidential election dispute, both broad-
cast through the official YouTube channel of the Constitutional Court and
the Kompas TV YouTube channel, one of the biggest national television sta-
tions in Indonesia. More people watched the hearings through Kompas TV’s
YouTube channel because they opened a live commentary forum for viewers
during the court hearings.

The combination of online and offline access to information and court
hearing services has also resulted in the Constitutional Court obtaining
another award from the Indonesian World Record Museum for having ‘the
most transparent court hearing process’.’ The court hearings of the 2019
presidential election were broadcast live by almost all national television
channels and their respective YouTube channels. In addition, based on data
held by the Public Relations Division of the Constitutional Court, those
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hearings were covered by 544 journalists consisting of 74 online media
outlets, 130 domestic and foreign media outlets, 39 TV stations, 9 radio sta-
tions, 16 print media outlets, and 80 other countries monitored through the
Court’s website. With such wide access, the Indonesian public and people
from abroad were able to follow the proceedings in real time.

IV. Digital transcripts

One of the strengths of the use of court technology in the Indonesian
Constitutional Court can also be seen in the availability of digital transcripts
or minutes from each court hearing. Records from every court hearing are
recorded in an audio and visual format, and then converted into a transcript
or written document. The standard operating procedure for uploading tran-
scripts and audio recordings to the Court website is no later than six hours
after a court hearing is closed. These must be uploaded regardless of whether
the court hearing is lengthy.

The most extreme example is the court hearing of the presidential elec-
tion dispute in 2019, which won an award from the Indonesian World Record
Museum for being the ‘Longest Non-Stop Court Hearing’ for twenty hours.!
It consisted of a non-stop court hearing for nineteen hours and fifty-two
minutes, beginning on Wednesday, 19 June 2019 at 9.08 am and terminat-
ing on Thursday, 20 June 2019 at 5.00 am. Within six hours after the court
hearing was closed, a 917-page digital transcript was completed and could be
accessed immediately from the Court website.



28 Pan Mohamad Faiz

4,000,000
3.2 3,500,000
E 3,000,000
5 2,500,000
% 2,000,000
E 1,500,000
= 1,000,000
500,000

Total

0
B A A A I S S AN
Year

Figure 2.5 The minutes of court hearings
Source: ICT Center of the Constitutional Court.

This digital transcript could be done using an automatic audio conver-
sion machine supervised by a team of transcribers and editors. However,
on account of Indonesia’s diverse cultural and ethnic backgrounds, the
machine was unable to differentiate between the various dialects spoken by
Indonesians, resulting in a low accuracy rate of 60%.'” Professional staff was
necessary to work alongside it to prepare the minutes of the hearing. Having
said this, the Court still cooperates with technology institutions in Indonesia
to develop the automatic transcript machine to improve its accuracy level.
This improvement is necessary to ensure that subsequent hearings are more
accountable. The availability of the minutes is pivotal to the accuracy of the
data and facts. Justices of the Court and all parties can read and re-examine
the matters that have been debated, examined and proven in previous court
hearings.

V. Digital mobile application

With regard to the various court technology systems discussed above, the
Constitutional Court has also transformed them in the form of a digital
application called ‘Click MK’ which can be installed on Android and iOS-
based gadgets (Figure 2.6). This application enables users to follow the court
hearing process through live streaming, the progress of the case with the
case tracking system, read the minutes of the hearings and view the deci-
sion made. Documents that previously could only be obtained by visiting a
court can now be found quickly and easily at any time using their respective
smartphones or gadgets.
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VI. Dynamic Archival Information System (SIKD)

In the general administration system, the Constitutional Court applies a
new technology called a Dynamic Archival Information System (Sistem
Informasi Kearsiapan Dinamis, SIKD), which has shifted the administration
model from a print-out system to an online system. For internal purposes,
only a few essential documents are printed. Using the SIKD, all instructions
and directives from the court leadership are carried out through an online
system, so there are no longer piles of documents on the desks of Court
employees.

This SIKD can be accessed from anywhere using a unique VPN that
employees of the Constitutional Court own. During the COVID-19 pan-
demic, the SIKD was very useful for completing work from home so that,
even though a pandemic was occurring, various preparations for online hear-
ings could be carried out optimally. Moreover, the SIKD system developed
by the Constitutional Court now serves as an example and a reference for
other state institutions in Indonesia, including non-judicial institutions, to be
adopted in their respective institutions.

VII. Real-time financial reports

The Constitutional Court is also a pioneer in introducing real-time financial
reports announced on its official website to implement judicial transparency
and accountability in the general administration system. Therefore, anyone
can evaluate the use of the budget allocated for the Constitutional Court at
any time.®
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This real-time financial report is also prepared in detail based on monthly
periods, working units, programs, and activities. With these reports, the
House of Representative members or the Ministry of Finance staff can also
control and supervise the use of the judicial budget at the Constitutional
Court.

VIII. Talent pool system

Currently, the Constitutional Court is developing and implementing a talent
pool system (Talent Management) to select and promote employees to
higher positions. This system uses technology to evaluate employee perfor-
mance and potential. The assessment of this talent pool system consists of
several criteria, namely employee potential (30%), competency (30%), track
record (15%) and other criteria (25%), such as foreign language skills and
collaborative awards.

This talent pool system can also show how fast each employee responds
in following up on the directives they receive through a Dynamic Archival
Information System (SIKD), as described above (see Figure 2.7). Based on
the data displayed in this system, the Constitutional Court can determine
the successor candidates who will fill strategic and structural positions in the
future. The higher the performance of an employee, the greater the chance of
getting a promotion to a judicial administration position.
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IX. Social media of the Court

In addition to the technology system implemented above, the use of social
media applications owned by the Constitutional Court also helps disseminate
information on case developments and the various Court activities. In some
countries, judicial institutions have also begun to have social media accounts
to disseminate information about their decisions.!” Social media applica-
tions run by the Indonesian Constitutional Court, among others, are Twitter,
Facebook, Instagram and TikTok. Through these social media accounts, the
Constitutional Court can provide the latest developments on a daily basis for
hearings that will be or have just been held. Presently, the number of people
who follow the Constitutional Court’s social media accounts is 131,500
on Twitter (@officialMKRI), 20,220 on Facebook (Mahkamah Konstitusi
Republik Indonesia), 178,000 on Instagram (@mahkamahkonstitusi) and
2,845 on TikTok (@officialmkri).

These accounts’ followers are still relatively small compared to other
influencers” accounts. However, the Constitutional Court shows its commit-
ment to sharing information that can be accessed openly. The use of social
media for a judiciary can have pros and cons. Nevertheless, as long as the
information disseminated is public, the use of social media helps inform the
broader community, particularly the younger generation.’

D. THE FUTURE CHALLENGES

Based on extensive evaluation, an ongoing target is to connect the court
technology system established in the Constitutional Court with other state
institutions, such as the House of Representatives, the Ministry of Law and
Human Rights and the Supreme Court. Furthermore, this e-Court system
should be built integratively to make the case examination process more
measurable and of better quality.

The experience of various courts in many countries shows that the main
challenge often faced in administering court technology is more than finan-
cial support. However, it lies in the mindset of internal or external parties
to take the initiative and to make changes to routines that have been done
conventionally to become more modern, progressive, and out of the box.
The mindset that wants to maintain conventional methods will undoubtedly
hinder the development and application of court technology. In fact, in this
disruptive era, creative and innovative ideas are urgently needed to anticipate
future challenges so that reformers can overcome them.?

In addition, as also conveyed by Dory Reiling,?> the Indonesian
Constitutional Court also faces the challenge of changing the culture and
mindset of its employees, some of whom still have concerns regarding the
failure of the court technology, especially senior Justices and employees.
These concerns can affect innovations in the development of e-Court in the



32 Pan Mohamad Faiz

Indonesian Constitutional Court. However, as most of its employees are
under forty years old, the transition to applying and using the court technol-
ogy will be smoother as they are more inclined to adapt.

Furthermore, when handling disputes over election results, the Indonesian
Constitutional Court always receives many documents of evidence. For
instance, in the 2019 presidential election dispute, the Court received
approximately 11,000 boxes containing documents of evidence. As a result,
the Court must introduce electronic evidence in the form of soft files. The
International Criminal Court has successfully implemented this electronic
evidence system.? If the Indonesian Constitutional Court also applies this
system, there will be a reduction in the number of documents that accu-
mulate in the Constitutional Court building. It will also reduce the use of
paper. This transition should be done gradually: although it can be quickly
implemented, the public needs time to understand the switch to an electronic
evidence system.

E. CONCLUSION

Some of the ICT systems discussed above have provided an overview of the
kinds of court technology developed by the Indonesian Constitutional Court
related to the administration of justice. However, the court technology pro-
vided by the Constitutional Court still needs to be improved. Therefore, the
Court must conduct more profound research on the best practices for imple-
menting court technology in other countries.

For this reason, the Indonesian Constitutional Court needs to learn and
join the consortium of leading courts in order to exchange experiences of
using appropriate technology in the administration of justice. The technolog-
ical system applied in the Indonesian Constitutional Court may be superior to
other judicial institutions in Indonesia. However, the system needs to catch
up compared to other developed countries.?*

Based on the discussion and data presented above, the use of court
technology in Indonesia also gained momentum during the COVID-19 pan-
demic, when it was impossible to have face-to-face physical hearings. At that
time, court technology at the Constitutional Court was optimally used, espe-
cially for the online submission of applications and case examinations using
a video conferencing system.

Given that science and technology are constantly developing, the
Indonesian Constitutional Court must be active in carrying out various inno-
vations in applying court technology in its judicial institution. Thus, the Court
can create a more efficient and effective system, not only for the Judicial
Administration System (JAS) and the General Administration System (GAS)
but also for improving public services for justice seekers in Indonesia.
Equally important, information and communication technology (ICT) must
be used with principles of integrity, cleanliness and trustworthiness (ICT).
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If technology is understood merely as a tool, then the person behind the tool
will not be able to use the technology properly. Therefore, integrity, cleanli-
ness and trustworthiness are inseparable from the court technology applied
at the Indonesian Constitutional Court.

NOTES

1.

11.

12.

13.

14.

S. Butt, The Constitutional Court and Democracy in Indonesia (Brill Nijhoff, 2015);
S. Hendrianto, Law and Politics of Constitutional Courts: Indonesia and the Search
of Judicial Heroes (Routledge, 2018); I. D. G. Palguna, S. Isra and P. M. Faiz, The
Constitutional Court and Human Rights Protection in Indonesia (Rajawali Pers, 2022).
S. Isra and P. M. Faiz, Indonesian Constitutional Law: Selected Articles on Challenges
and Developments in Post-Constitutional Reform (Rajawali Pers, 2021).
Constitution of Indonesia, art. 24(2), states: ‘Judicial power shall be exercised by
a Supreme Court and its inferior courts in the jurisdiction of general courts, the
religious affair courts, the military tribunal, the state administrative courts, and by
a Constitutional Court.”

Mahkamah Konstitusi Republik Indonesia, Dokumen Rencana Strategis Mahkamah
Konstitusi 2015-2019 [Constitutional Court Strategic Plan Document 2015-2019]
(Kepaniteraan and Sekretariat Jenderal, 2015).

. Pancasila (five principles) is the Indonesian state philosophy, namely: (1) the

belief in the One and Only God; (2) just and civilised humanity; (3) Indonesian
unity; (4) democracy led by the wisdom of the representative of the People; and
(5) social justice for all the peoples of Indonesia.

Statistics of the Indonesian Constitutional Court decisions can be accessed at
www.mkri.id.

M. ]. Greenwood and ] Brinkema, ‘E-Filing Case Management Services in the US
Federal Courts: The Next Generation: A Case Study’ (2015) IJCA 3, 3.

D. Reiling, “Technology in Courts in Europe: Opinions, Practices and Innovations’
(2012) JCA 1, 2.

D. Reiling, “Understanding IT for Dispute Resolution” (2011) ICJA 1, 6.

. R.van den Hoogen, ‘Will E-Justice still be Justice? Principles of a fair electronic

trial” (2008) IJCA 65, 66.

The term denotes the significant transformation initiated by the Fourth Industrial
Revolution (Industry 4.0), which is defined by the incorporation of advanced
digital technologies across various sectors, including the judiciary. This revolution
is characterised by the emergence of technologies such as artificial intelligence
(Al), the Internet of Things (IoT), big data, automation, and cloud computing.
Constitutional Court Regulation Number 2 of 2023 on Procedural Law on
Disputes of Legislative Election Result, art. 7(1) (Indonesia).

The legal validity of this video conference is regulated based on Regulation of
the Indonesian Constitutional Court Number 18/PMK/2009 on Guideline of
Electronic Filing and Video Conference Examination, which has been changed
by Regulation of the Indonesian Constitutional Court Number 1 of 2021 on
Organizing Remote Hearings.

Indonesian Constitutional Court, YouTube Channel <www.youtube.com/@mah
kamahkonstitusi> (accessed 15 February 2024).
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15. A. Dwi, ‘"Mahkamah Konstitusi Catatkan Tiga Rekor MURI [Constitutional Court
receives three records from MURI]" Media Indonesia (August 2019) <https://
mediaindonesia.com/hut-ri/253568/mahkamah-konstitusi-catatkan-tiga-rekor-
muri> (accessed 14 February 2024).

16. Dwi (n. 15).

17. Based on data released by the Language Development Board of the Ministry of
Education and Culture, the number of local languages in Indonesia in 2018 was
652. These local languages also influence the dialect used by different people when
they speak Bahasa Indonesia. See ‘Badan Bahasa Petakan 652 Bahasa Daerah di
Indonesia [The Language Agency maps 652 Regional Languages in Indonesia]’
(Ministry of Education and Culture) <kemdikbud.go.id/main/blog/2018/07/badan-
bahasa-petakan-652-bahasa-daerah-di-indonesia> (accessed 16 January 2023).

18. ‘Grafik Informasi Anggaran [Budget Information Graph],” (Constitutional Court
of Indonesia) <www.mkri.id/index.php?page=web.Keuangan&id=2&pages=1&
menu=7> (accessed 2 February 2023).

19. J. Gibson, ‘Social Media and the Electronic “New World” of Judges” (2016) IJCA
1,1

20. Gibson (n. 19), 2.

21. P.M. Faiz, ‘"MK dan e-Court di Era Disruptif [Constitutional Court and e-Court in
Disruptive Era]’, Konstitusi No. 134 (Jakarta, April 2018), 80.

22. A. Wallace, ‘Developing IT for Courts — Ten Questions for Dory Reiling’ (2019)
[JCAT, 2.

23. M. Dillon and D. Beresford, ‘Electronic Courts and the Challenges in Managing
Evidence: A View from Inside the International Criminal Court” (2014) IJCA 1, 5.

24. For instance, when Indonesia just began to implement the e-filing system, the US
Federal Courts had developed the second generation of e-filing. See Greenwood
and Brinkema, ‘E-Filing ..." (n. 7), 3.
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Chapter 3

Transformation through Technology:
ICT Initiatives in the Odisha Judiciary*

S. Muralidhar

A. INTRODUCTION

The judiciary in India is structured in a broad hierarchy of the District Courts,
the High Courts and the Supreme Court. India has had to grapple with
numerous challenges, including case backlogs, limited accessibility, inef-
ficiencies and transparency issues. In 2005,! the first Vision Document of
the Indian Judiciary was released which attempted a blueprint for overall
improvement in judicial infrastructure, with a special focus on digitalisation.
It advocated the extensive adoption of Information and Communication
Technology (ICT) to achieve the targets set for itself in the said document.

The Odisha judiciary has, since 2021, adopted several measures
towards this digital transformation. From digitising case records and admin-
istrative files to introducing virtual hearings and live streaming of court
proceedings, the Odisha judiciary has embraced a comprehensive approach
leveraging technology. This chapter provides an overview of the ICT initia-
tives undertaken by the Odisha judiciary, highlighting its position as one
of India’s largest and most progressive judicial systems. It delves into the
digitisation of case records, the introduction of virtual courtrooms, the
establishment of e-libraries and e-services, and the preservation of legal
heritage.

Moreover, this chapter aims to share the experiences and best practices of
the Odisha judiciary with an international audience, particularly developing
and emerging countries seeking to modernise their judicial systems through
ICT. By contributing to the global discourse on the opportunities and chal-
lenges of ICT in the judiciary, it seeks to advocate for a more accessible and
sustainable justice system worldwide.

* This is a modified version of a talk delivered online on 28 April 2023 at the “Access to Justice,
Technology and Courts in Asia Conference’ at the Ibis on Bencoolen in Singapore. The author
wishes to thank Rachit Sharma of Justice Adda, India and Sri Sai Santosh R, Final Year B. Com
LLB, SASTRA University for their assistance in the preparation of this piece.
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B. THE EVOLUTION OF DIGITALISATION IN THE INDIAN
JUDICIARY

The digitisation? journey of the Indian judiciary commenced in 1989, with
the introduction of computers at the Supreme Court for caveat matching.?
This marked the initiation of a transformative phase in legal technology.
In the subsequent decade, various states, led by Karnataka, attempted
district-level computerisation, facing challenges due to the diverse applica-
tions and platforms in use.

By 1997, the National Informatics Centre (NIC)* computerised 430 district
courts, supported by funding from the Ministry of Electronics and Information
Technology (MeitY), signifying a significant milestone in streamlining court
registry operations. Additionally, complete computerisation of twenty-seven
district courts commenced in Nanded District, Maharashtra, in 1998.

In the early 2000s, focused efforts were directed towards comprehensive
computerisation. A centrally sponsored scheme aimed at computerising
700 city courts across Delhi, Kolkata, Mumbai and Chennai was initiated in
2003/04.> However, this phase primarily focused on back-office tasks rather
than holistic digitisation.

In July 2004, the Chief Justice of India (CJI) proposed the formation of an
e-Committee to formulate a National Policy on the computerisation of the
Indian Judiciary.® Subsequently, the e-Committee, chaired by Dr Justice G. C.
Bharuka, meticulously crafted a strategic plan presented to the CJI in May
2005.7 This laid the foundation for a national policy and action plan, empha-
sising judicial autonomy in technology adoption.

Early on in the journey towards digitalisation, a significant decision was
made to opt for what is known as open-source software, specifically the Linux
system. This choice, driven by budget considerations and the appeal of free
and open-source software, presented both advantages and challenges. While
Linux offered cost savings and accessibility, its compatibility issues with pro-
prietary software posed significant hurdles. The efforts of the e-Committee
during the 1990s at standardising procedures and devising uniform formats
for legal documents in the various courts faced several hurdles including, at a
broad level, resistance to change from the legal fraternity, including lawyers
and their clerks.

In a market dominated by generic licensed products, including pre-
bundled software sold with desktop computers and laptops, the prefer-
ence of the judiciary in most states for an open-source system like Linux
meant that the progress of digitalisation across courts remained uneven.
Having a separate unit of skilled technical manpower helped some of the
courts, including the Delhi High Court, adopt innovations faster than other
courts.

In parallel, the e-Courts Project, launched in October 2005, aimed at uni-
versal computerisation of courts. The project evolved through three phases,
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emphasising citizen-centric services, software development models, and
migration to cloud infrastructure.

Despite challenges, states like Kerala, Delhi and Odisha made significant
strides. However, concerns over the digital divide prompted gradual imple-
mentation strategies, including training programmes and assistance centres
for e-filing.

The milestones achieved during Phase I of the e-Courts Project were the
automation of case workflows, the establishment of virtual courts, and the
introduction of mobile-based services, underscoring India’s commitment to
enhancing accessibility and efficiency. This phase began in 2007 and con-
cluded with extended timelines up to 30 March 2015. Phase II® marked by
the consolidation of available technology and innovation, laid the ground-
work for future advancements, including the migration to cloud computing
and the integration of big data mining and artificial intelligence. The gov-
ernment of India sanctioned the project on 4 August 2015 and this phase
concluded in 2023.

The eCourts Vision Plan Phase II,7 from 2023 onwards and projected
over a period of four years, aims to revolutionise the Indian judicial system.
Guided by the principles of ‘access and inclusion’, it focuses on creating
digital courts, simplifying procedures and establishing a robust digital infra-
structure. Through decentralised implementation and leveraging emerging
technologies like Al and Machine Learning, Phase III aims to bridge the
digital divide, streamline processes, reduce case backlogs, and make the
justice delivery system more accessible, cost-effective and citizen-centric.

As we reflect on our journey thus far, it is imperative to recognise that our
efforts extend beyond mere technological adoption. They embody a collective
vision for a more accessible, transparent and efficient justice system — one
that upholds the principles of fairness and equity for all.

I. Digitisation of judicial and administrative files

Recognising the challenges and limitations of conventional paper-based
record management, the High Court of Orissa has since 2021'° adopted
various projects and strategies to digitise and manage the records of
disposed-of, new and pending cases, as well as administrative files. These
initiatives have addressed the issues of space, preservation, retrieval and
verification of records, and have enhanced the efficiency and accessibility of
record-keeping.

One of the major initiatives undertaken by the High Court of Orissa was
the digitisation of disposed-of case records. To achieve this, a dedicated
committee of six High Court Judges was formed to oversee the ambitious
digitisation project. Their primary responsibility was to monitor the scanning
and digitisation processes in both the High Court and the District Courts
periodically. Further, relevant changes to incorporate digitisation were made
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to the General Rules through the Circular Orders of the High Court." The
new Rules outlined a clear procedure for record disposal.

This initiative not only addressed the immediate challenge of space man-
agement but also ushered in an era of efficient, digitised record-keeping,
guaranteeing the preservation of important legal records for future genera-
tions. To facilitate this process, the Record Room Digitization Centre (RRDC)
was inaugurated in September 2021, as part of record management and
preservation efforts. The RRDC presented a modern efficient solution to the
long-standing challenge of managing civil and criminal records. Maintaining
the servers within the RRDC ensured that the repository of scanned records
was accessible not only within the RRDC itself but also in courtrooms and
offices of the High Court, enhancing accessibility and efficiency. One notable
aspect of the RRDC’s operations was its strong commitment to data accuracy,
ensuring reliable records for all users. Before records were uploaded, a thor-
ough verification process was undertaken to uphold the integrity of the dig-
itised documents. A systematic three-step verification process was instituted,
followed by the secure shredding of digitised physical records. Figure 3.1
explains the workflow at the RRDC.*?

As of 31 January 2024, in the Record Room Digitization Centre (RRDC),
the number of case records scanned is 9,77,436, the number of case records
uploaded to the server is 9,90,778, and the number of records shredded is
8,94,509.13

One of the most salient revelations is the remarkable reduction in the
turnaround time for retrieving and providing copies of records. In instances
where a record has been successfully scanned and uploaded onto the
Document Management System (DMS) server, the entire process of generat-
ing a hard copy can be accomplished in a matter of minutes.™

Traditionally, in a conventional procedure, when a litigant or advocate
requested a copy of a record, the Copying Section would initiate a requisi-
tion to the relevant section or the Record Room. The provision of a copy was
contingent upon the retrieval of the physical record, a process that inher-
ently introduced delays and uncertainties. In stark contrast, the digitisation
process has ushered in a transformation in the efficiency of record retrieval
and reproduction. With digitisation, the Copying Section now possesses the
capability to swiftly locate and access the required file within the DMS. This
transformation applies not only to current records but extends to the legacy
records that have undergone digitisation.

The District Court Digitization Centres (DCDCs), aimed at extending the
principles of storage, scanning, preservation and retrieval of legacy records
to district and taluka courts, commenced with a pilot phase encompassing
four major District Courts of Cuttack, Ganjam, Sambalpur and Balasore. The
project was subsequently expanded to an additional ten districts, highlight-
ing its ongoing progress and potential for broader implications. One key
observation is the strategic approach taken in formulating and disseminating
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Standard Operating Procedures (SOPs) to guide the uniform execution of
storage and scanning processes across all DCDCs. Furthermore, the transfor-
mation of these fourteen DCDCs into ‘Digitization Hubs’ for the remaining
sixteen Districts stands out as a pragmatic and scalable solution. The four-
teen District Court Digitization Centres (DCDCs) are tasked with scanning
pending records for the Paperless Courts. This approach not only optimises
resource utilisation but also positions these centres as pivotal drivers of digital
transformation within the legal landscape. The concept of utilising these hubs
to scan pending records for the realisation of Paperless Courts aligns with
contemporary trends towards greater efficiency and sustainability.’® As of
31 January 2024, there are eighteen judgeships across fourteen District Court
Digitization Hubs/Centres, the number of case records scanned is 19,81,158,
and the number of case records uploaded to the server is 9,57,927.1¢

II. The e-Filing Section and Centres

The e-Filing Section and Centre, within the High Court of Orissa, have been
instrumental in the efficient processing and integration of legal petitions,
cases and related documentation. This systematic approach includes both
physically filed submissions by advocates and electronically submitted docu-
ments, supporting the Paperless court system. Within this context, the Filing
Section plays a pivotal role by promptly scanning and processing all newly
filed petitions and cases, as well as accompanying documents like annex-
ures and affidavits, on the same day they are received. Simultaneously, the
e-Filing Section is responsible for the reception and processing of petitions,
cases and documents submitted electronically by Advocates. These materials
are efficiently processed within this specialised division and subsequently
transmitted to the Judicial Sections of the Court for further proceedings.

The e-Filing Section and Centre have also facilitated the extension of
e-filing capabilities across the state of Odisha, marking a significant milestone
with the introduction of this feature in 244 court establishments, encompass-
ing all thirty districts within the state. Additionally, a total of thirty-four
Paperless Courts were inaugurated as part of this initiative. In these Paperless
Courts, judges utilise a specialised device known as "WACOM’ to access
scanned and bookmarked copies of case records. This custom device stream-
lines the process, allowing judges to navigate through extensive case records
with the simple click of a mouse button.!”

ITII. Paperless Courts

The other major initiative undertaken by the High Court of Orissa was the
digitisation of pending case records for Paperless Courts. The High Court
of Orissa has embarked on a substantial initiative aimed at the transforma-
tion of its judicial operations into a paperless environment. The inception of
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this transition was set in motion on 11 September 2021, with the inaugura-
tion of the Paperless Court of the Chief Justice, High Court of Orissa. As of
31 March 2023, a total of twelve benches within the High Court of Orissa
successfully transitioned into a paperless mode, marking significant progress
in this transformative journey. In an effort to facilitate and support the tran-
sition to e-filing, the High Court of Orissa established e-facilitation centres
and e-filing stations. These centres serve as valuable resources for advocates
seeking to adopt e-filing practices, particularly those who may lack the neces-
sary knowledge or means to do so independently.

The Paperless Office initiative, launched within the High Court of Orissa
on 2 April 2022, has been made possible through the implementation of the
Odisha Judicial Workflow Automation System (OJWAS). It has enabled the
Chief Justice’s administrative office to operate in a paperless mode, eliminat-
ing the need for physical files to be presented for the Chief Justice’s approval.
This digital platform is accessible to the Chief Justice and the offices of the
Registry, not only from their workplaces but also from their residences, all
while maintaining the highest levels of security through a Virtual Private
Network. It is worth noting that this automation initiative has resulted in the
digitisation of nearly all administrative processes, creating a digital ecosystem
that no longer relies on traditional paper-based files.!

Within this context, the evolution towards a paperless paradigm has
extended to various committees operating within the legal framework- One
such is the Information Technology and Artificial Intelligence (IT and Al)
Committee, which set a significant precedent by becoming the first com-
mittee to transition into paperless mode. Subsequently, a growing number
of committees have embraced this paperless transformation. Notably, these
committees have adopted the Odisha Judicial Workflow Automation System
(OJWAS) to manage their administrative processes, thereby enhancing effi-
ciency and accessibility. The transition to a paperless environment has not
only streamlined administrative processes but also significantly reduced the
physical space required for file storage."

Another initiative of the Odisha judiciary was the e-LCR System, which
streamlined the record access and management, eliminating the need for
physical LCRs (Lower Court Records). The High Court of Orissa equipped
every District Court complex with high-speed ADF scanners to meet the
demands of official scanning requirements. District Courts have been directed
to scan and send electronic copies of LCRs or e-LCRs whenever requested
by the High Court. This digital approach has enabled the High Court to
readily access LCRs in electronic format without impinging upon the acces-
sibility of the original case records by the respective Subordinate Courts. This
marks a significant departure from the previous practice, where District and
Subordinate Courts would dispatch physical LCRs after producing photocop-
ies, which incurred substantial resources in terms of transportation, receipt,
storage and retrieval of the LCRs.?
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IV. Digitisation of court proceedings and services

The High Court of Orissa, under the guidance of the e-Committee of the
Supreme Court of India, has embarked on a journey of digitisation and
transformation of court proceedings and services.

The Odisha judiciary transformed the physical hearings into virtual hear-
ings, by introducing the Hybrid Hearing System in February 2021. This
system, combining physical courtroom proceedings with remote participation
through video conferencing, was a response to the potential issues arising from
the digital divide, where access to ICT devices was limited. The High Court
proactively addressed this by installing video conferencing cabins within their
premises and equipping district court VC cabins accordingly. State-of-the-art
audio and video equipment in functional courtrooms facilitated a seamless
interface for lawyers, enabling them to address the bench whether physically
present or connected remotely. The Hybrid Hearing System was supported
by a comprehensive Standard Operating Procedure (SOP), which granted
parties the flexibility to choose between physical and virtual appearances and
established strict entry and exit protocols, preventive measures, and general
etiquette for physical hearings. The SOP aimed to ensure the smooth conduct
of hybrid hearings while prioritising the health and safety of all participants.!

Building on the Hybrid Hearing System, two Model Virtual Courtrooms
in the District Court complexes of Angul and Nayagarh were launched in
November 2021, and operational in twenty-four districts by November
2022.22 These Model Virtual Courtrooms (Figure 3.2) were equipped with
advanced audio and visual equipment allowing the accused or litigant
(whether in a criminal or civil case) to attend court virtually. Remote point
coordinators were appointed for each of these Courts.

Since 2 August 2021, Virtual Courts have enabled the online adjudi-
cation of cases, especially traffic challan cases, which can now be settled
online by the litigants and their advocates within the Cuttack-Bhubaneswar
Commissionerate area.?

Further, Virtual Centres of the High Court were established in all
thirty District Courts. These Virtual Centres (Figure 3.3) are equipped with
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Figure 3.2 Virtual courtroom in Angul (left) and Nayagarh (right)
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Figure 3.3 Virtual Centres

video conferencing facilities and include a vital ‘Back Office” to support
lawyers in e-filing their cases, facilitating the transition to digital operations.
Additionally, for individuals less proficient with computers, the Back Office
employs dedicated staff to assist in tasks such as scanning, preparing, and
e-filing petitions and documents.

The Odisha judiciary also made a progressive step in enhancing the
transparency and accessibility of court proceedings by introducing the live
streaming of court proceedings in the Chief Justice’s Court in August 2021.
This groundbreaking initiative, accessible through the official High Court
YouTube channel,? provides a direct window into the legal proceedings. The
live streaming of court proceedings was enabled by the implementation of the
‘High Court of Orissa Live Streaming of Court Proceedings Rules, 2021’, which
extended the Open Court concept to physical, virtual and hybrid hearings.
The rules provide a detailed framework for the conduct of live streaming,
including the categories of cases that are excluded, the responsibilities of
authorised personnel, the restrictions on public participation, and the meas-
ures to address disruptions. The rules also emphasise the adaptability of the
framework, subject to further modification as required.

To serve as an aid to these hybrid hearings, paperless and virtual courts
and as well as to digitise the whole system, many services were introduced to
make it truly digital and leverage the technology to our advantage. Some of
the main services that were introduced are:

1. The e-Filing 3.0, a web portal designed by the National Informatics
Centre (NIC) to cater to the needs of advocates and litigants engag-
ing with High Courts and Subordinate Courts throughout the country.
This web portal, launched across 244 court establishments spanning all
districts within the state, allows users to file cases, documents and fees
online, without having to visit the court premises physically. It also pro-
vides users with features such as e-verification, e-signature, e-stamping,
e-acknowledgement and e-tracking of case status. The e-Filing portal
has significantly enhanced the efficiency and convenience of filing cases,
as well as reducing the paper consumption and environmental impact of
court operations.?
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. Another initiative of the Odisha judiciary was the establishment of
e-Inspection Centres,?” which improved the accessibility to legal case
records. After the comprehensive scanning of pending case records, these
records became available not only to the judicial sections but also to advo-
cates and law clerks. This represented a departure from the previous prac-
tice, where advocates often experienced significant waiting periods for
the physical retrieval and inspection of records. With the implementation
of the e-Inspection Centre, records are now accessible within seconds,
saving time and resources for the users.

. The Odisha judiciary also introduced the e-Payment of Court Fees and
e-Facilitation Centre, which offered advocates and litigants a convenient
and efficient way to handle financial transactions related to court fees.
The e-Payment of Court Fees was facilitated through the e-Committee’s
e-Pay Portal,?® which allowed users to pay court fees online using various
modes of payment, such as debit cards, credit cards, net banking, and UPIL.
Furthermore, a dedicated Facilitation Centre for e-Payment of Court Fees
was established within the High Court of Orissa to provide assistance to
advocates and litigants in navigating e-Payment procedures.?

. The National Judicial Data Grid (NJDG) is a prime example, serving as a
comprehensive database that provides case details, orders and judgments
from courts across the nation, enhancing transparency and accessibility.
Complementing this is the e-Notification System (e-NS), a paperless
method of circulating court notices among court employees, improving
efficiency and reducing environmental impact.*

. The Order Communication Portal (OCP) further bolsters this efficiency
by providing a secure platform for transmitting orders and judgments to
subordinate courts, reducing potential delays and errors. The e-Custody
Certificate System streamlines the process of obtaining custody certificates
by providing prisoner information to applicants before the High Court’s
bench.3!

. In an effort to keep relevant parties informed about developments in their
cases, the Automated E-Mail Alert System collects and dispatches orders
and judgments involving government departments to the designated
nodal officers.?> Similarly, the Automated SMS Alert System sends real-
time notifications to advocates and litigants about the status and schedul-
ing of their cases.

. The High Court of Orissa eServices Mobile App® extends these services to
mobile platforms, offering features such as case status, cause lists, display
boards, judgments and orders, and free-text searches. Finally, the court’s
presence on social media platforms like YouTube and Telegram expands
the reach and dissemination of court-related information, allowing the
court to engage with a wider audience and provide timely updates.3*

. The Odisha judiciary also introduced e-Sewa Kendras,* which bridges the
digital divide by providing e-services to advocates and litigants who may
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not have access to ICT tools, ensuring equitable access to legal services.
These centres, including one within the High Court of Orissa and 109 in
District and Taluka Court complexes, provide assistance to users in access-
ing various online platforms and features, such as e-filing, e-payment,
e-inspection, e-notification, e-custody, e-libraries, NJDG, OCP, e-NS,
and eServices Mobile App.*

The Odisha judiciary also introduced the Vulnerable Witnesses Deposition
Centres (VWDCs),?” which function as secure spaces for witnesses involved
in both criminal and civil trials, ensuring they can testify without fear or
coercion. These centres, established in accordance with directives from
the Honourable Supreme Court of India, consist of three distinct rooms: a
virtual courtroom equipped with electronic devices and cameras, a waiting
room for the witness, and a separate room for the accused. The virtual
courtroom is equipped with a two-way mirror, allowing the judge and the
lawyers to observe the witness without being seen. The witness’s testi-
mony is recorded and transmitted live to the courtroom, ensuring that the
proceedings are conducted in a fair and transparent manner. These centres
have been established in all thirty districts of Odisha, ensuring that vulner-
able witnesses are provided with a safe and secure environment to testify.

ACCESS TO INFORMATION AND CASE LAW

Over the years, the Odisha judiciary has undertaken various projects and
strategies to provide access to case law and legal heritage, both to the legal
community and the general public. These initiatives have facilitated legal
research and knowledge sharing among legal professionals, and have pre-
served and showcased the rich and diverse judicial history of Odisha. The
initiatives are as follows:

1.

SCC Online is a comprehensive online legal database that offers access to
judgments, statutes, parliamentary bills, and scholarly articles from various
tribunals, High Courts and the Supreme Court of India. In February 2022,
the provision of SCC Online facility access was extended to every judi-
cial officer in the state, marking the beginning of an era characterised
by increased accessibility to an extensive reservoir of legal knowledge.
Judicial officers now enjoy unrestricted access to SCC Online, enhancing
their access to essential legal resources. This initiative has empowered
judicial officers to conduct thorough and efficient legal research and to
stay updated with the latest developments and trends in the field of law.
Furthermore, it has enabled them to deliver well-reasoned and informed
judgments, thereby strengthening the quality and credibility of the judicial
system in Odisha.®

The Odisha judiciary also introduced e-Libraries for Advocates, which
empower them with access to an extensive array of online law journals,
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statutes, parliamentary bills, scholarly articles, and case law summaries
and commentaries. These initiatives, launched in March 2022, were stra-
tegically set up at the headquarters of all thirty districts in Odisha, with
additional stations in Rourkela and Koraput. They also provide access
to prominent sources like AIR ONLINE and MANUPATRA FAST. They
also enable judicial officers to exchange and review case law summaries
and commentaries, fostering an interactive environment for professional
discussions and knowledge sharing.*

. Similarly, the Case Law Portal (CLP) is an online platform that was intro-
duced in May 2022. This platform empowers judicial officers to exchange
and review case law summaries and commentaries, fostering an interac-
tive environment for professional discussions and knowledge sharing.
Access to the portal is exclusively available to judicial officers, promoting
a collaborative space tailored to their needs. The portal allows judicial
officers to upload and download case law summaries and commentaries,
and to provide feedback and suggestions to their peers. The portal also
features a rating system, where judicial officers can rate the quality and
usefulness of the summaries and commentaries. The portal serves as a
valuable tool for enhancing the analytical and writing skills of the judicial
officers, and for encouraging them to engage in constructive and colle-
gial dialogue with their fellow officers. Moreover, the portal helps them
to broaden their perspective and gain insights from diverse and varied
sources of legal wisdom.

. Justice Clock is an innovative display that was introduced in December
2019, aiming to provide lawyers and litigants with pertinent information
about District Judiciary matters when they visit the High Court. However,
the advent of COVID-19 necessitated a shift in approach, as physical
visits became restricted. To ensure stakeholders could access this valuable
information remotely, the concept of a web version of the Justice Clock*!
was born. Launched on 10 February 2021, this digital rendition mirrors
the physical Justice Clock installed within the High Court building. Now
seamlessly integrated into the High Court’s official website, the web
version of the Justice Clock offers easy accessibility from the comfort of
one’s home or office. The web version of the Justice Clock displays various
judicial statistics, such as the number of cases filed, disposed of, and
pending in the District Judiciary, the number of cases under the National
Judicial Data Grid (NJDG), the number of cases under the e-Courts
Project, and the number of cases under the Lok Adalat and Mediation. The
web version of the Justice Clock also provides a graphical representation of
the data, making it easier to comprehend and compare. The web version
of the Justice Clock serves as a useful resource for monitoring and evaluat-
ing the performance and efficiency of the District Judiciary, and for iden-
tifying the areas of improvement and intervention. Additionally, it serves
as a transparent and accountable mechanism for informing and educating
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the public about the functioning and progress of the District Judiciary, and

for enhancing their trust and confidence in the judicial system.*?

5. Public Interest Litigation (PIL) is a form of litigation that seeks to protect
and promote the public interest, especially the rights and interests of the
marginalised and disadvantaged sections of society. The PIL Portal,*
launched in August 2021, serves as a valuable resource for disseminat-
ing information about significant pending PILs that are currently under
consideration by the High Court of Orissa. In addition to providing a
concise description of each case, the portal offers comprehensive access
to all the orders issued in a particular PIL. Notably, since August 2021,
some of these proceedings have been live-streamed, and the portal
includes links to these hearings.** The PIL Portal serves multiple pur-
poses, such as:
¢ For individuals contemplating the initiation of a fresh PIL in the High

Court of Odisha, the portal offers the convenience of checking whether
any related matters are already pending. This serves as a helpful
measure to prevent the duplication of petitions.

e For the Bench responsible for hearing PILs, the portal aids them in
staying informed about ongoing cases and related developments, and
in ensuring the speedy and effective disposal of PILs.

e For the public, the portal provides an opportunity to learn about
the various issues of public interest and importance that are being
addressed by the High Court and to witness the judicial process and
deliberation in action. This fosters a greater awareness and apprecia-
tion of the role and contribution of the High Court in advancing the
cause of social justice and public welfare in Odisha.

D. TRAINING PROGRAMMES, MODULES, AND
SAFEGUARDING LEGAL HERITAGE

The journey towards integrating technology into the legal landscape of
Odisha has been both transformational and enlightening.

To equip legal practitioners with the necessary skills, the High Court of
Orissa initiated ‘Hands-On Training’ programmes focused on e-Filing and
e-Services. These practical sessions provide advocates with firsthand experi-
ence in utilising technology within their legal practice. Complementing these
programmes, the court also developed video tutorials, available in English
and local languages. These resources serve as self-help guides, empowering
advocates to enhance their technological proficiency independently, covering
various aspects of e-filing, e-payment and other essential e-services provided
by the High Court and District Courts.

Amidst this technological change, a remarkable discovery was made
during the establishment of the Record Room Digitization Centre in April
and May 2021. Fragile records dating back to the nineteenth century were
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uncovered, showcasing the rich legal heritage of the region. Recognising
their historical significance, steps were immediately taken to preserve these
invaluable records. Expert conservationists were engaged to ensure their safe-
keeping, and efforts are underway to digitise them for posterity. Among these
records, dating as far back as 1813, are tangible artefacts that offer insights
into the region’s legal history.

Building upon this preservation effort, the Centre for Judicial Archives
was established on 1 May 2022. This initiative seeks to delve deeper into
Odisha’s judicial history by conducting research on centuries-old records.
With a vast repository of Fragile Case Records dating from 1950 and earlier,
efforts are underway to catalogue and digitise these records for accessibility
and preservation. Led by a Director-cum-OSD, the Centre serves as a beacon
of judicial history, offering insights into the evolution of the legal system and
judiciary in Odisha.

E. CHALLENGES

The integration of technology into the judicial system, while beneficial, also
presents several challenges.

Digitisation of court proceedings and records brings the risk of unau-
thorised access and potential exposure of sensitive information. The Data
Protection and Privacy (DPP) Act plays a crucial role in regulating the col-
lection, storage, processing and sharing of personal data. Compliance with
these regulations involves implementing robust encryption, access controls
and secure storage methods. Regular security audits and assessments are
essential to identify and rectify vulnerabilities.

As technology evolves, software and hardware components become out-
dated, leading to redundancy. Regular updates and replacements are neces-
sary but come with increased costs and potential downtime. To address this,
adopting a modular and scalable infrastructure allows for easier integration
of new technologies and reduces the impact of obsolescence. Cloud-based
solutions can offer flexibility and automatic updates, mitigating the need for
manual interventions.

The traditional judicial systems may be resistant to change due to scep-
ticism, lack of understanding, or trust issues related to digital platforms.
Overcoming this requires comprehensive training programmes to educate
stakeholders about the advantages of technology. A phased approach to
implementation can build confidence gradually. Demonstrating successful
pilot projects and highlighting the efficiency gains can contribute to over-
coming reluctance.

Allocating resources for technological advancements while balancing
other needs is a complex challenge. Prioritisation based on the impact
on efficiency, accessibility and overall judicial effectiveness is crucial.
Conducting thorough cost-benefit analyses helps in making informed
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decisions. Collaboration with experts in both technology and law can opti-
mise resource allocation.

Shifting to digital platforms requires a mindset change and dedicated
resources for training. Training programmes should be tailored to the needs
of different stakeholders, addressing their specific roles and concerns.
Ongoing support, workshops and user-friendly interfaces can facilitate the
transition and help individuals adapt to new technologies gradually.

Al in judicial functions can introduce bias and lack transparency, raising
ethical concerns. Addressing this involves establishing ethical guidelines for
Al use, ensuring transparency in algorithmic decision-making, and regularly
auditing Al systems for bias. Striking a balance between automation and
human oversight is crucial to maintaining fairness and justice.

Clear protocols and governance frameworks are essential for controlling
the use of technological tools. Establishing accountability mechanisms for
errors or misuse ensures responsible implementation. Transparency in pro-
cesses, decisions and the functioning of technology is vital for maintaining
public trust and confidence in the judicial system’s integrity.

F. CONCLUSION

In conclusion, the High Court of Orissa’s journey towards digitalisation can
be seen as a pilot test of the transformative power of technology in the judi-
cial system. The court’s use of Information and Communication Technology
(ICT) initiatives, ranging from the National Judicial Data Grid (NJDG) to
the High Court of Orissa eServices Mobile App, has significantly enhanced
the efficiency, transparency and accessibility of its services. These initiatives
have not only empowered stakeholders but also paved the way for a more
modern and user-friendly judiciary.

However, this digital transformation is not without its challenges. Issues
such as privacy concerns, data security, redundancy, reluctance to change,
and the effective utilisation of funds pose significant hurdles. Moreover,
the training of staff and changing the mindset of judicial officers, high court
judges, lawyers and law clerks to adapt to new technologies requires consid-
erable effort.

While significant strides have been made in integrating technology into
judicial processes, it is important to recognise that there is still a long way to
go to achieve complete transformation; and in the journey towards eCourts
Project Phase 1III, the High Court of Orissa strides ahead compared to other
courts in India, showing significant advancements in technology adoption
and judicial effectiveness.
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11.

‘National Policy and Action Plan for Implementation of Information and
Communication Technology in the Indian Judiciary” (E-Committee of Supreme
Court of India, New Delhi, 1 August 2005) <https://cdnbbsr.s3waas.gov.in/s388
ef51f0bf911e452e8dbb1d807a81ab/uploads/2020/05/2020053162.pdf> (accessed
15 February 2024).

The terms “digitalisation” and ‘digitisation” are often used interchangeably, but
they have slightly different meanings. Digitisation is the conversion of analogue
information into digital format, like scanning paper documents into PDFs, ena-
bling electronic processing, storage and transmission, whereas digitalisation is a
broader concept involving the use of digital technologies to transform business
models, operations and customer interactions, leveraging tools like cloud com-
puting, big data analytics, Al, and Internet of Things (IoT).

Caveat matching is a legal process introduced in India in 1989, primarily utilised
in appellate courts. When one party anticipates litigation against them, they can
lodge a caveat in the court, notifying the court not to pass any order without
hearing them if the opposing party appeals. This ensures that both parties are
given an opportunity to present their arguments before a decision is made.
National Informatics Centre (NIC) under the Ministry of Electronics and
Information Technology (MeitY) is the technology partner of the Government
of India. NIC was established in 1976 with the objective to provide technology-
driven solutions to Central and State Governments: National Informatics Centre,
Govt of India <www.nic.in> (accessed 15 February 2024).

“E-Courts” (Ministry of Electronics and Information Technology) <www.meity.gov.
in/content/e-courts> (accessed 15 February 2024).

Official website of e-Committee, Supreme Court of India <https://ecommitteesci.gov.
in/> accessed 15 February 2024.

E-Committee, Supreme Court of India (n. 2).

“Policy and Action Plan Document Phase II of the eCourts Project’ (e-Committee
of Supreme Court of India, New Delhi, 2014) <https://cdnbbsr.s3waas.gov.in/
$388ef51f0bf911e452e8dbb1d807a81ab/uploads/2020/05/2020053169.pdf> (acc-
essed 15 February 2024).

‘Digital Courts Vision & Roadmap e-Courts Project Phase III' (e-Committee
of Supreme Court of India, New Delhi, 2022) <https://cdnbbsr.s3waas.gov.in/
s388ef51f0bf911e452e8dbb1d807a81ab/uploads/2023/04/2023042088.pdf> (acc-
essed 15 February 2024).

The author took over as the Chief Justice of the High Court of Orissa on 4 January
2021 and continued as such until his retirement on 7 August 2023.

High Court of Orissa, Circular Order 03 of 2022 (2022) <https://districts.ecou
rts.gov.in/sites/default/files/circular%20order%206.pdf> (accessed 28 October
2023). It stipulated that ‘every disposed of Case Record of applications under
sections 438 and 439 of the Code of Criminal Procedure, 1973 would be
destroyed after one year and three years, respectively, from the date of the final
order. For all other case records, destruction would occur after five years from
the date of the final order. Importantly, no record would be destroyed unless
it had been digitised and verified. In cases where any part of the file was too
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fragile for digitization, that portion would be preserved permanently in the
Fragile Records Section.’

A video explaining RRDC — High Court of Orissa, ‘One Year of The High Court
Record Room Digitization Centre” (10 September 2022) is available at <www.
youtube.com/watch?v=UhlvdvCpWzY> (accessed 15 February 2024).

High Court of Orissa, Cumulative RRDC <https://orissahighcourt.nic.in/Cumulat
ive_RRDC.pdf> (accessed 15 February 2024).

High Court of Orissa, Annual Report 2021 (2022), 43 <www.orissahighcourt.nic.
in/annual_report_2021.pdf> (accessed 28 October, 2023).

High Court of Orissa, Annual Report 2022 (2023), 48 <www.orissahighcourt.nic.
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ative_DCDC.pdf> (accessed 15 February 2024).

High Court of Orissa, Souvenir 1948-2023 (2023), 125 <www.orissahighcourt.nic.
in/souvenir.pdf> (accessed 28 October 2023).

Annual Report 2022 (n. 16), 47.
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Chapter 4

Access to Justice and Digitalisation of Courts
in South Korea

Nam-Chul Chung

A. INTRODUCTION

Innovation and breakthroughs in information and communication tech-
nology (ICT) are accelerating digital transformation in many fields. Digital
transformation is an unavoidable fateful task of the future society, and
Digitalisation has become the megatrend of the times.! Digitalisation and the
advent of artificial intelligence (Al) systems have made it possible to collect
vast amounts of data and make rapid decisions based on them. The process-
ing of Big Data by digitalisation has brought benefits to human society, but
it may also lead to the leakage of personal data or invasion of privacy. Also,
artificial intelligence and digitalisation based on algorithms can threaten
democracy.? Digitalisation may lead to prejudice or discrimination, limiting
access to justice.

Lately, computerisation and digitalisation of the judiciary have made
remarkable progress in South Korea. Digital transformation is underway in
all areas of public administration, and judicial administration is no excep-
tion. In Korea, a computerised information system was introduced to judicial
affairs, enabling efficient court affairs and improving the quality of judicial
services to the people. The Korean judiciary has provided diverse legal infor-
mation, case search information, Internet real estate registration information,
and auction information through the high-speed Internet network. In par-
ticular, a ‘Comprehensive Legal Information System’ provides precedents,
legal information, etc. Through this digitalisation, the Korean judiciary has
been making significant changes in the trial system and the court’s work style
beyond simple computerisation of judicial information or computer system
support.

In South Korea, the public demand for the disclosure of judicial informa-
tion has gradually increased. The Korean judiciary approach to expanding
people’s access to justice through computerisation and digitalisation is essen-
tial regarding the rule of law. The imbalance and monopoly of information in
the field of the judiciary can make it challenging to seek individual rights relief.
It is indispensable to supplement democratic elements in the judicial area,
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where democratic legitimacy is relatively weak. The Korean court website
provides a communication space to expand public participation. These efforts
show that the Korean judiciary has been trying to strengthen democratic
elements. Furthermore, the Korean judiciary established an ‘Electronic
Litigation System” due to information and communication technology.

Recently, the Korean judiciary has been discussing ways to use artificial
intelligence for trial work. In the field of criminal justice, artificial intelligence
technology will be applied soon. These changes and attempts will bring
about the efficiency of judicial administration. But they can cause various
problems regarding protecting privacy or personal information, democracy,
and the rule of law. The following discussion will consider some issues of
informatisation and digitalisation of the court, democracy, access to justice,
and the rule of law in South Korea.

B. INFORMATISATION AND DIGITALISATION OF COURTS
IN SOUTH KOREA

I. Background and progress of an informatisation project

(a) Stage1

Due to information and communication technology changes, the Korean
judiciary has also promoted a so-called ‘Informatisation Project’ in a social
atmosphere to improve services to the people. The concept of ‘informatisa-
tion’, as espoused by the Korean judiciary, is comprehensive in scope and
primarily encompasses the computerisation of judicial processes and the
establishment of a network of judicial (trial) information. This informati-
sation laid the foundation for the subsequent digitalisation of the judicial
system. The informatisation of the Korean judiciary can be divided into
three stages. The first step is as follows. In 1979, the Supreme Court of
Korea commissioned the Korea Institute of Science and Technology (KIST)
to research the feasibility of computerising judicial affairs. Besides, in the
1980s, the people’s enthusiasm for democratisation increased in South
Korea. As the people’s demand for the right to know also grew, they wanted
to know about documents and materials of lawsuits related to them or social
issues. Above all, the workload of judges at that time increased rapidly, so
there was a need to reform the judiciary’s information system to improve
work efficiency.’> The National Court Administration under the Korean
Supreme Court established a precedent database between 1980 and 1982.
In 1986, it developed the “Civil Small Claims Trials Management Program’
and started operating it. Civil small claim trials mean simple cases with a
low value of lawsuits in the civil field, so this programme was the first to be
created.
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(b) Stage 2

In the second stage, informatisation of the Korean judiciary was promoted
through specific plans, and computerisation of the trial affairs was the actual
content. In 1992, the Korean National Court Administration established
the “5-year Basic Plan for Computerisation of Judicial Affairs’. It prepared a
comprehensive plan for computerising real estate registration in 1994. The
Judicial Affairs Computerisation Promotion Committee was established
as an advisory body to the head of the National Court Administration to
promote the computerisation of judicial affairs. The Supreme Court of Korea
announced the informatisation of the judiciary to systematise judicial works,
informatisation of all judiciary staff, and service of judicial information to
the public. In addition, the Informatisation Project of the Judiciary was to
provide various computerisation means to personal computers supplied
to the personnel of the Judiciary under the name of the so-called JURIST
(Judiciary Users Requirements for Integrated Systems Technology).® It
devised the ‘Long-term Development Plan for Informatisation of the Judiciary’
and opened the Supreme Court website in 1998.° In 1999, the informa-
tion system of the Korean judiciary began to develop in earnest. As the
informatisation project was progressively promoted, the Korean judiciary
developed the civil case system in 1999 and created the criminal case system
in 2000.

(c) Stage 3

The Korean judiciary established a web-based information system and
computerisation network in the third stage. In 2001, the Supreme Court
of Korea established a master plan for the judiciary’s information com-
munication network and the electronic court. As the computerisation of
the judiciary was promoted, a large-scale nationwide network was built.
As some problems, such as network failure, old equipment and slow inter-
net speed, were revealed, it became necessary to establish a master plan
for building an independent network within the judiciary. This included
the development direction of the judicial information network building of
courts across the country, uninterrupted service plan, and network access
by external users. It completed the so-called ‘Case Management System
(CMS)" and set up the electronic court. And the Korean judiciary made
a filing master plan in 2002. At that time, the court auction information
website was also opened,” and the real estate registration internet brows-
ing service was also launched, completing the computerisation of 212
registry offices nationwide. Electronic registration was conducted for paper
registers of 45 million lots of land. Entering 2003, the level of informa-
tion system services began to rise considerably. The CMS was improved
to be web-based. In 2007, the Korean judiciary established a customised
trial support system called ‘JUSTICE’ to support judges’ trial work. This
system made it possible to provide systematic and comprehensive support
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for managing trial schedules, case progress, and the preparation of electronic
judgments.®

II. The judiciary’s working organisation for informatisation
and digitalisation

Since 2000, the Korean judiciary has established a working organisation to
promote efficient and systematic informatisation and digitalisation. In this
regard, the Assistant Minister of the Planning and Coordination Office under
the Korean National Court Administration was appointed as the CIO (Chief
Information Officer) to take responsibility for the informatisation of the
Korean judiciary. The Korean National Court Administration oversees the
administrative affairs of courts across the country. The Deputy Director General
for Judicial Information Technology supervised and assisted the divisional offic-
ers. The main task was to establish and coordinate the comprehensive plan
for the computerisation and digitalisation of the judiciary.

Currently, the Korean National Court Administration installed the Judicial
Information Technology Bureau (Judicial IT Bureau) separately. It placed a
Deputy Director for Judicial Information Technology under the Judicial
IT Bureau. The Judicial IT Bureau has some Departments of Judicial IT
facilities, IT support, cyber-safety, and a Judicial Archives Center. In addi-
tion, the Korean National Court Administration established the ‘Judicial
Procedure Office’, with a Deputy Director General for Judicial Procedure under
it. It is preparing a next-generation electronic litigation strategy.” As the
proportion of electronic litigation gradually strengthens, it is entrusted to the
Judicial Procedure Olffice. However, general judicial informatisation tasks and
e-lawsuit promotion tasks are distributed, so it may be, in the present writer’s
opinion, difficult to uniformly carry out tasks related to judicial digitisation.

ITI. Current status of the Informatisation and Digitalisation

(a) Establishment of a judicial computer network
In 1995, the Korean judiciary installed a judicial computer network only for
28 courts out of 166 nationwide. In 2004, it established and operated a dual
high-speed network in all courts. Nowadays, all courts, including city and
county courts, are connected and form a large-scale network supported by
data centres in Bundang and Daejeon. In 2008, the Korean judiciary estab-
lished under the Supreme Court the Computer Information Center, the infra-
structure for the integrated operation of the judicial information system. The
Korean judicial computer network uses a LAN and Internetwork exclusively.
In 1998, the Korean judiciary made, as already mentioned, an integrated
menu called the 'Case Management System.” The Supreme Court of Korea uti-
lises this system that supports cases in all fields, such as civil, family, criminal,
administrative, and bankruptcy. Through this system, the Korean judiciary
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created a standard procedure for case reception, distribution, document
arrangement, delivery, preservation, etc. In particular, it built a ‘Criminal
Justice Information System’ to exchange electronic information on criminal
cases with the police, prosecutors and the Ministry of Justice. The Ministry of
Justice operates a criminal justice website for citizens.!® Through this, citizens
can know their case progress information and check the payment of fines.
However, it should be ensured that these systems do not infringe on an indi-
vidual’s privacy or personal data. Recently, the Ministry of Justice plans to use
artificial intelligence to digitally convert the document preparation process.
That is, it recognises the contents of the investigation between the investiga-
tor and the examinee as voice and converts it into text.

(b) Judicial Information Service for the People

The Korean judiciary provides various judicial information services to facili-
tate communication with the public. It operates the Korean court website
(www.scourt.go.kr) to publicise the court and offer trial materials through
the Internet, and an average of 100,000 users view it daily. The Korean court
website includes menus such as an introduction to the judiciary, the Supreme
Court, courts of all levels, and the judicial information service for the people.
The websites of the Supreme Court and courts of all levels provide services
such as court introductions, significant decisions and announcements. In
particular, the Judicial Information Service for the People offers various services
such as case search, judgment publicity, comprehensive legal information,
various public notices, and access to information. These contribute to com-
munication with people. Besides, the Supreme Court of Korea operates a
Comprehensive Legal Information System.!! This System provides free-charge
precedents (including Supreme Court and lower courts), statutes, treaties
and legal documents.'?

The Korean judiciary operates an ‘Internet Access to Decision Documents
System’, which allows anyone to search and browse civil/administrative/
patent/criminal final rulings.’ The Korean Courts have provided the public
with written decisions anonymised to protect the personal data or the
privacy of persons involved in the case. From 1 January 2013, the Korean
judiciary began disclosing rulings of criminal cases electronically and non-
electronically. Also, from 1 January 2014, the list of evidence and criminal
justice records was made public. Civil judgments began to be made public
on 1 January 2015. On 1 January 2019, the Korean judiciary opened an ‘inte-
grated Internet browsing and searching service for the decision’. In addition,
from 1 January 2023, unconfirmed civil judgments are also being released.

In 2002, the Korean judiciary completed computerising all registries and
established the real estate registration system. In the registration departments
and registration offices of courts across the country, all people could obtain
certified copies and abridged copies of real estate registries through comput-
erised systems. In parallel with the computerisation of registration, courts
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and registry offices across the country have installed automatic dispensers to
issue certified copies and abstracts of real estate registers, enabling anyone
to receive and view necessary documents conveniently. In addition, in 2007,
the Internet Registry Office service was launched, allowing easy access to real
estate registration information through the Internet. Since 2006, applying for
online electronic real estate registration has been possible.'*

Since January 2008, the Korean judiciary has implemented a new Family
Relation Registration System to replace the former patriarchal family system
following the improvement of the family relation system. In the past, all
members’ data within the same family register could be revealed, leading to
personal data and privacy infringement. Accordingly, it has prepared a system
that minimises the disclosure of personal data by classifying certificates into
five types of certifications, including family relation certificates, essential cer-
tificates, marital relation certificates, etc., according to the purpose of proof.
Through the family relation registration information system, local govern-
ments (Si/Gun/Gu offices) can receive applications for cases related to birth,
death, marriage, divorce, etc., at all family relation registration offices and
issue certificates for them. From 4 March 2013, the electronic family relation
registration system has issued certificates for each registration item, such as
a family relation certificate, basic certificate and marital relation certificate,
through the Internet service. People can conveniently obtain a certificate at
home or work.

(c) Construction of an electronic litigation system

The era of electronic litigation has come, in which citizens can file lawsuits
online without visiting the court in person. Accordingly, the Korean judici-
ary implemented electronic litigation services for intellectual property rights
cases filed at the Patent Court in April 2010, followed by electronic civil liti-
gation in May 2011, electronic family and administrative litigation in January
2013, and electronic litigation for temporary relief applications in September
2013. In April 2014, the Korean judiciary also implemented electronic litiga-
tion for rehabilitation and bankruptcy. Furthermore, it established an elec-
tronic litigation system for enforcement (civil enforcement, non-litigation
cases) in March 2015. Currently, electronic litigation is possible in all cases
except for criminal cases.

The Korean judiciary has made an electronic litigation website and
operated the Korean Electronic Case Filing System (ECFS).' It is the Korean
Judiciary’s electronic litigation system.'® The use of electronic litigation is
now gradually increasing. As of the end of 2016, approximately 95 per cent of
patent cases and 66 per cent of civil cases are filed electronically. About 450
electronic courts are being built nationwide in high, district and civil branch
courts. A total of 892,607 civil claims were filed through electronic lawsuits in
2021. Among the civil cases on merits, electronic lawsuits at the first instance
accounted for 792,702 (97.3 per cent).
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Regarding electronic litigation, the ‘Act on the Use of Electronic
Documents in Civil Litigations, etc.” has been enacted in South Korea.
Electronic litigation is operated by conveniently receiving electronic docu-
ments on the Internet without paper documents and disclosing trial infor-
mation, such as the receipt and delivery of documents and the progress of
procedures, in real-time through the Internet. In this respect, electronic
litigation is more efficient than paper litigation (offline) because it takes less
time and money from the standpoint of the litigation parties, and judiciary
members can simultaneously view records through a computer. In the elec-
tronic court, real-time access to electronic records using computers is pos-
sible, and electronic media such as beam projectors, working imagers and
large monitors are provided. Through this, the Korean judiciary is working
to increase trial procedures’ efficiency and transparency and expand judicial
information sharing.

C. DIGITALISATION OF THE JUDICIARY AND DEMOCRACY

I. Democratic legitimacy of the judiciary

Since the 1990s, people have strongly demanded the judiciary’s democra-
tisation in South Korea. It is challenging to secure democratic legitimacy in
the judicial branch compared to the legislative or the executive. Since the
independence of judges is protected from the executive or public opinion, so
is public participation relatively limited. In 2017, through the impeachment
case of a former president in South Korea, many citizens began to recognise
the importance of democracy and the people’s sovereignty more desperately
than ever.'” As participatory democracy was emphasised, the judiciary reform
request has also risen. The guarantee of human rights and the transparency
of the litigation process were crucial elements of judicial reform.

In South Korea, appointing Justices and judges is significant for democ-
ratising the judiciary. The South Korean President appoints the Chief Justice
of the Supreme Court with the approval of the National Assembly. Also,
the Korean President appoints the Justices of the Supreme Court with the
consent of the National Assembly upon the recommendation of the Chief
Justice (Article 104, Paragraphs 1 and 2 of the Constitution of the Republic
of Korea). Article 104, Paragraph 3 of the Constitution stipulates that the
Chief Justice appoints general judges with the consent of the Supreme Court
Justices” Conference. For securing the democratic legitimacy of the judici-
ary, the participation of the National Assembly or the Judiciary Selection
Committee is essential.'®® In the Korean judiciary, personal democratic
legitimacy is fundamental. Although the Supreme Court Justice Candidate
Recommendation Committee is established to select Supreme Court Justice
candidates, the final recommendation of Supreme Court Justice candidates
ultimately depends on the Chief Justice’s decision.
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In addition, as the President finally appoints the Supreme Court Justice,
the political orientation of the Supreme Court judges may change according
to the change of government, which may be a crucial problem in light of the
principle of separation of powers. To strengthen the democratic legitimacy
of the Korean judiciary, it is essential to improve the process of appointing
Supreme Court justices. At least the person recommended by the National
Assembly should be the Supreme Court Justice candidate. The author-
ity on judicial administration concentrates on the Korean National Court
Administration. It is a fundamental cause of the judicial bureaucracy. The
decentralisation of the judicial administration authority in South Korea will
be the starting point for judicial reform in the future.

In Germany, various theories of democratic legitimacy have been pro-
posed, including the German sociologist Max Weber’s theory of democratic
orthodoxy.! And former German Federal Constitutional Court Justice E.-W.
Bockenforde established the classical theory of democratic legitimacy.?
Recently, there has been a new discussion about democratic legitimacy in
South Korea. In particular, E. Schmidt-Afimann, a German jurist, empha-
sised procedural legitimacy, such as acceptance, participation, and making
public.?!’ Among them, making public is related to access to documents or
information.

II. Digitalisation and procedural vulnerability

Digitalisation and automated administrative decisions are vulnerable regard-
ing procedural requirements, such as prior notice, hearing, signature, etc.
Even in judicial administration, prejudice or discrimination can arise due to
insufficient data or information distortion by digitalisation. Digitalisation in
the judicial sector can also seriously infringe on personal data and privacy, so
itis essential to supplement the procedural element. In particular, automated
administrative decisions by artificial intelligence are becoming a significant
legal problem. The rise of artificial intelligence systems and digitalisation
can make it challenging to secure democratic legitimacy, especially from a
procedural point of view. Domination or control by algorithms may threaten
meaningful constitutional values like democracy and the rule of law. The
formation of free political opinion is a crucial element of democracy. But
political decision-making can be distorted by fake news or artificial intelli-
gence algorithms, and the emergence of so-called algocracy can endanger the
foundation of democracy.?

ITI. Democratic control over judicial administration

Democratic control must be strengthened to secure procedural legitimacy in
the judicial sector. In this regard, procedural elements like public participa-
tion must be supplemented in a trial or judicial administration. And access to
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judicial information and fair and transparent procedures must be fully guar-
anteed. The Korean judiciary has made a menu on public participation on the
court website, where people can report irregularities, corruption and budget
waste. Besides, some improvements to the website can be suggested via the
Internet.”® This shows that the Korean judiciary has tried to communicate
with the public. The Act on Citizens” Participation in Criminal Trials in South
Korea has been enacted to introduce a participatory trial system similar to a
jury system. It means that democratic legitimacy is supplemented to some
degree through this system.*

Even though it sounds paradoxical, judicial digitalisation can complement
procedural democratic legitimacy. Expanding access to judicial informa-
tion can strengthen democratic control by public opinion or the media. The
Korean judiciary should reinforce publicity for the digital transformation
and inform the public so they can easily access information about it. It also
contributes to enlarging communication and public participation in digital
transformation. In addition to the democratisation of judicial administration,
transparency and fairness of trial procedures should be secured in judicial
digitalisation. In the Korean Electronic Case Filing System (ECFS), litigants
and their attorneys can file cases and access electronic case records, proce-
dural information, etc. Protecting personal information is still crucial for a fair
trial. Thus, it should be strengthened in the digital transformation of litigation
data. In this regard, the Korean judiciary should prepare procedures for noti-
fying the parties or obtaining consent about processing personal information.
It can help to increase transparency and fairness in electronic litigation.

D. ACCESS TO JUSTICE AND THE RULE OF LAW

I. Emergence of artificial intelligence and access to justice

Ensuring access to justice is a core element of the rule of law. The protection
of equal access to justice for all is also essential. The digitalisation of the judi-
ciary should not result in trial discrimination. Discrimination and restricted
access to justice can seriously violate the right to a fair trial. The Korean judi-
ciary must guarantee equitable access to justice to ensure litigants’ rights in a
court. Al systems based on algorithms may cause problems of discrimination
or prejudice, and a trial operated by an Al system may threaten the inde-
pendence of judges.?® Discrimination in access to justice can seriously violate
the rule of law, so the Korean judiciary must sufficiently guarantee access to
justice for the socially underprivileged or information-vulnerable.

Artificial intelligence has already been used in the United States and the
United Kingdom criminal justice.?® In particular, the Wisconsin Supreme
Court of the United States ruled that using artificial intelligence (e.g.
COMPAS) for the decision did not violate constitutional due process.?” Also,
along with the computerisation and digitalisation of trials, some Korean legal
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scholars actively argue for introducing artificial intelligence in South Korea.?®
In recent years, the Korean National Court Administration entrusted research
on ‘Artificial Intelligence Utilisation Plans in Damage Compensation Cases’.
This research examines calculating the percentage of negligence or the
amount of damage automatically through learning judgment data of courts.
If this research is realised, it will reduce the judge’s work and save time.
However, it may be highly controversial whether introducing artificial intel-
ligence into trials violates the right to a trial by judges under the Constitution
and laws. To what extent the judges will be involved in this regard is essen-
tial. Utilising Chat GPT to find the facts of the case or related issues will help
the efficiency of the trial work. But it is a constitutionally significant challenge
if artificial intelligence makes the final decision beyond this role.

Recently, there has been a lively discussion in South Korea that so-
called Generative Al like Chat GPT 4.0 should be used to open up a new
legal service market. There is also a positive evaluation that it will automate
about 50 per cent of the work of associate judges in courts.”” On the other
hand, there are concerns that this use of generative artificial intelligence may
infringe on personal information, trade secrets, and copyrights. In the future,
the appearance of Chat GPT will have a significant impact on the judicial
field. The recently revised Korean Privacy Act stipulates the right to reject
automatic administrative decisions, including artificial intelligence, if they
significantly impact individual rights or obligations (Article 37-2).

II. Access to justice and disclosure of court rulings

Disclosing court rulings is essential regarding access to justice in South
Korea. Criminal trial suspects can also effectively defend themselves using
judgments and judicial data. The Korean judiciary has expanded the scope of
precedents disclosure through a Comprehensive Legal Information Service.
This service dramatically helps ordinary citizens, lawyers, law school students
and law scholars. However, not all courts” rulings are public. In particular,
information for unconfirmed rulings was not provided, and the contents
could only be known simply from the court’s press release. As the disclosure
of judgments may violate privacy rights or personal information, anonymis-
ing the decision is essential. Due to this anonymisation work, disclosing the
written judgments of courts was limited.

In particular, non-finalised courts’” decisions were not announced, and it
was not easy for the parties to the lawsuit or interested parties to grasp and
understand the contents of the judgment. A fee for reading and disclosing
courts’ rulings, except for Comprehensive Legal Information Service, must be
paid. However, lawyers’ organisations (e.g. the Korean Bar Association)
have requested improvements in fees and payment methods related to the
disclosure of decisions. A particular reading service for judgment informa-
tion allows people to visit the court library and search for the rulings, but the
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viewing time is limited. In response, the Supreme Court introduced an inte-
grated Internet browsing and searching service for judgments on 1 January
2019. As criticism of lawyers’ organisations for non-confirmed rulings con-
tinued, from 1 January 2023, unconfirmed civil court rulings were also made
public.

III. Digitalisation and risk-based regulation

The guarantee of access to justice includes the right to a ‘speedy and public
(open) trial’.® Article 27, Paragraph 3 of the Constitution of the Republic of
Korea stipulates that all citizens have the right to a speedy trial. The digital
transformation of the judiciary can also help people realise the right to a
speedy trial. The digitalisation of the Korean judiciary contributes to the effi-
ciency of the court’s administration and trial affairs. Judges can quickly obtain
reference materials by digitalising litigation data to make draft judgments
and efficiently analyse related precedents. It contributes to the writing of
courts” decisions by computerising litigation records and converting various
data into digital ones. This digitalisation makes it possible to overcome the
limitations of time and space. If people can quickly obtain data or information
accumulated through digitalisation, it helps to increase the chance of receiv-
ing a speedy trial.

It is difficult to predict how the digitisation of justice and the rise of arti-
ficial intelligence will affect access to justice and the rule of law. Although
the digitisation of the judiciary cannot promise only a rosy future, it should
be used to strengthen access to justice. Also, it is necessary to try to find
ways in which the digitalisation of the judiciary contributes to fair and
non-discriminatory trials. Risk management is essential to prevent prob-
lems derived from artificial intelligence and the digitalisation of courts. For
example, like the European Union (EU)’s regulation on artificial intelligence,
real-time remote biometric identification systems for facial recognition, fin-
gerprints and walking photographs should, in principle, be prohibited.?* A
lifelong risk management system is needed for high-risk artificial intelligence
that can harm human health and safety or negatively affect fundamental
rights. To this end, transparent information provision, human supervi-
sion, regular risk assessment and public participation procedures must be
secured.’> In the era of digitalisation and artificial intelligence, it is also
required to introduce a risk-based regulatory method in the judicial field.

E. CONCLUSION

The ‘Informatisation Project’ pursued by the Korean judiciary was rela-
tively successful. The judiciary’s digitalisation has enhanced the efficiency
and transparency of court work and expanded citizens’ access to justice
by providing various judicial information. However, this digitalisation also
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faces many complex challenges in the future. With the rapid development
of digitalisation and the rise of artificial intelligence, there are many con-
cerns about protecting fundamental rights, democracy and the rule of law.
The Korean judiciary should try to solve this problem so that digitalisa-
tion and artificial intelligence systems do not undermine the rule of law or
democracy.

In response to the challenges of digital transformation, some institutional
improvements should be prepared systematically. First, democratic control
over judicial administration has to be strengthened. Public participation
and cooperation are also significant in the judicial system. To reinforce the
democratic legitimacy of the judiciary, opportunities for citizens” involve-
ment in judicial reform need to be expanded. Second, access to justice should
be fully guaranteed through securing access to judicial information. The
emergence of artificial intelligence or electronic courts should not exclude
oral trials or infringe on the right to a fair trial. Also, discrimination and bias
in access to justice should not limit the chances of substantive remedies for
citizens’ rights. The Korean judiciary must try to expand access to justice for
the socially underprivileged. To obtain citizens’ trust, transparent and fair
access to digitalised judicial information must be guaranteed. In this regard,
discrimination in electronic litigation must not occur.

Finally, risk management is crucial to protect fundamental constitutional
rights such as human rights, non-discrimination and privacy rights. The risk
that may result from the digitalisation and introduction of artificial intel-
ligence systems should be reduced as much as possible. What is essential
is to establish norms or standards that can regulate the use of high-risk
digitisation or artificial intelligence systems. To this end, the Korean judi-
ciary should consider introducing the risk-based regulation proposed by
the European Union in earnest. At least, it should prohibit behaviours that
violate human dignity or fundamental rights or threaten constitutional
values. Besides, regulatory strategies for high-risk artificial intelligence
should be established. Regarding this, the Korean judiciary should prepare
transparent and sufficient access to judicial information, procedural provi-
sions for citizens, human supervision and public participation, and regular
risk assessment.
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Chapter 5

Digital Transformation of the Philippine Judiciary
for the Filipino People

Ingrid Rosalie L. Gorre

A. BACKGROUND

According to the United Nations Development Programme (UNDP), access
to justice involves a spectrum of actions both from the grievance side (demand
side) and the remedy side (supply side). Thus, strengthening access to justice
involves improving capacities in terms of legal protection, legal awareness,
legal aid and counsel, adjudication, and enforcement. (See Figure 5.1.)

The UNDP framework! shows that strengthening adjudication and
enforcement is just as important as legal empowerment in addressing the
justice gap in the Philippines. ‘A strong and impartial judiciary is a corner-
stone of access to justice.”?

I. The justice gap in the Philippines

In 2021, the European Union—Philippines Justice Sector Reform Programme:
Governance in Justice (EU GOJUST) commissioned a National Justice
Needs Survey (JNS) conducted by the Social Weather Station that outlines
the justice-seeking behaviour of Filipinos.® Based on a JNS, 36 per cent or
70.84 million Filipinos have experienced some kind of justiciable issue.* Of
the 36 per cent that had justiciable issues, 63 per cent took action to resolve
the issue and at the time of the survey, 60 per cent of the 63 per cent (or more
than half that took action) reported that the issue had already been resolved.’
When asked how the issue was resolved, only 19 per cent went through the
formal justice system in resolving their disputes, either through the barangay
(village) justice system (17 per cent), dispute resolution agencies (1 per cent)
or the court (1 per cent).® According to the JNS, “plurality to majority of those
whose disputes have been resolved are satisfied with how their disputes were
ultimately resolved’, ” with the exception of those who went to Small Claims
Court; 100 per cent of the respondents said they were satisfied.® In terms
of those who went to a court trial, ‘27% are satisfied, 42% are undecided if
satisfied or not and 31% are not satisfied”.”
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Figure 5.1 Fundamental elements of access to justice

The satisfaction rating for dispute resolution through the courts is
also reflected in the relatively low percentile ranking of the Philippines in
three selected sub-factors of the World Justice Project Rule of Law Index
(see Figure 5.2). In particular, the percentile rank of the Philippines in the
timeliness and effectiveness of criminal justice has remained in the lowest
85-90 percentile between 2015 and 2022. The two sub-factors in civil justice
are generally much higher in percentile rank and have shown significant
improvement since 2015. In particular, the sub-factor relating to ‘civil justice
not subject to delay’ has improved from 92 percentile rank in 2015 to 66 in
2022, an improvement of 22 points. The sub-factor on access to civil justice
was at 62 percentile rank in 2022. The improvements in the percentile rank
for the two sub-factors in civil justice is reflected in the high satisfaction
rating for Small Claims Courts in the Justice Needs Survey.

In the context of the Philippines, issues around efficiency and delay
exacerbate challenges in access to justice. To illustrate, one of the main
reasons for overcrowded jails in the Philippines and the lengthy pre-trial
detention are the delays in criminal cases. ‘Jail congestion is a conse-
quence of a defective criminal justice system rather than increasing criminal
activity."!% According to 2021 data from the Bureau of Jail Management and
Penology (BJMP) and the Bureau of Corrections, 63.61 per cent of persons
deprived of liberty (PDLs) in Philippine jails are awaiting court trial or final
judgment.!!
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The above data shows why improving efficiency and effectiveness of
courts and reducing delay should also be a key strategy in improving access
to justice in the Philippines.

This study will look into the recent reforms undertaken by the Philippine
Judiciary, particularly technology-related reforms, and their potential impact
in closing the access to justice gap in the Philippines.

II. Overview of recent reform efforts in the judiciary

One of the foremost problems of the Philippine judiciary is the twin problems
of congestion and delay. Between 2010 and 2021, total pending cases in first-
and second-level courts fluctuated between 600,000 and 800,000 cases.

Recent reform efforts of the judiciary focused on decongesting courts,
instituting procedural reforms to avoid delay such as the Rules on Continuous
Trial for Criminal Cases and Small Claims Court, and strengthening case
management systems.

Figure 5.3 shows that before the COVID-19 pandemic, the outflow of
cases in the courts was increasing and the pending cases were decreasing.
The clearance rate was at 119 per cent for second-level courts and an average
of 104 per cent for first-level courts, while the disposition rate for second-level
courts was at 43 per cent and an average of 67 per cent for first-level courts.
The COVID-19 pandemic lowered the productivity of the courts and brought
down the clearance rate of both first and second-level courts to 93 per cent
and the disposition rate' to 39 per cent.' Based on data from the Supreme
Court — Court Management Office, as of December 2021, some 423 trial
courts have pending cases 500 and above and are considered overloaded
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500,000 — - — . ¢
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Figure 5.3 National case flow of first and second level courts 2010-2021
Source: SC CMO
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courts, and 103 trial courts have pending cases 1,000 and above.'> Generally,
in areas where the courts are overloaded, jails are also often congested.

With the appointment of the current Chief Justice of the Philippines
Alexander G. Gesmundo, a new round of reform initiatives is being under-
taken. On 14 October 2022, the Philippine Supreme Court launched the
Strategic Plan for Judicial Innovations: 2022-2027 (SPJI).!® The SPJI seeks to
address persisting problems of congestion and delay in the judiciary caused
by ‘scarce resources, poor court-to-population ratio, rules of procedure
that allow for protracted litigations, manual processes that engender delay,
and incompetence or negligence on the part of some court officials and
employees’.!” The SPJI recognises that the outcome of this persisting problem
is ‘distrust and lesser confidence in the courts on the part of the general
public’®® as evidenced by the low satisfaction rating indicated by court users
in the Justice Needs Survey.

Recognising the need to leverage technologies to address problems beset-
ting the judiciary, the new reform programme puts in the centre the digital
transformation of the judiciary. The SPJI is anchored on the principles of
timely and fair justice, transparent and accountable justice, equal and inclu-
sive justice, and technologically adaptive management' and seeks to have
outcomes on efficiency, innovation, and access.

B. HIGHLIGHTS OF ICT REFORM IN THE JUDICIARY

I. Early technology innovations prior to SPJI

The Philippines is in a very nascent stage of digital transformation. At present,
most courts are still using antiquated equipment and legacy systems. Some of
the technology innovation projects piloted and/or implemented before 2023
include the following.

(a) Electronic service of notice, subpoenas, and warrants
One of the early technology-related reform efforts was in relation to the elec-
tronic service of subpoenas to police witnesses.?’ The e-Subpoena is

an automated web-based notification system that enables the courts to send
electronic subpoenas to the police witnesses and the police units where they are
assigned. Through the system, receipt of subpoenas is automatically acknowl-
edged by the Philippine National Police, the e-Subpoena is electronically routed
to the unit of the concerned police officer, and automatic confirmation of the
attendance of said officer is likewise electronically issued to the relevant trial court.
The e-Subpoena is deemed served upon receipt of confirmation.!

Prior to the pilot and roll-out of the e-Subpoena, judges complained that cases
were often postponed because police witnesses were unable to attend hear-
ings. After an initial pilot in the Quezon City court station, anecdotal evidence
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from judges indicated that the attendance rate of police witnesses increased
by 90 per cent. This led to the nationwide roll-out of the programme.

Delays in the service of notices and subpoenas to non-police witnesses
because of the postal service also resulted in postponement and delays in
cases. The Supreme Court authorised electronic service of notices and sub-
poenas through A.M. No. 12-11-12-SC and expanded the application to civil
cases through A.M. No. 13-04-11-SC on 5 August 2014. The rules allowed for
the use of short message service (SMS), phone calls and email for the service
of notices and subpoenas. The objective of the reform was ‘to expedite the
timeline of serving notices and subpoenas to parties, witnesses, and counsel
to eventually reduce overall duration of trial court proceedings’.??

Based on an unpublished study of EU GOJUST of 59 pilot courts for the
E-Notice,

80% of 59 participating trial courts in the CALABARZON Region reported using
the e-Notice system but to widely varying degrees of usage (25-100%). Findings
show the most robust uptake is for SMS/text messaging as an alternative mode of
issuing notices, followed by mobile phone calls, and then emails. Empirical data
show that 81.3% of trial courts have used SMS/text messaging from some time to
all the time (25-100%). Seventy-one percent reported using mobile phone calls
from some time to all the time (25-100%), while only 50.9% reported using email
notifications. Overall, court personnel are optimistic (84.7%) on the innovations
e-Notice brings to the court since 84.7 percent of them also agree that it made the
task of informing court litigants much easier.?

While both reforms were widely used by the pilot courts, courts also faced a
challenge in using e-Notice and e-Subpoena for those with poor internet access.
The use of mobile phones and SMS was considered as a useful alternative.?*

The Supreme Court institutionalised the use of electronic service of plead-
ings, summons, subpoenas in 2019 Amendments to the 1997 Revised Rules
on Civil Procedure.”

(b) Pilot of first generation of eCourt system for lower courts

In 2013, the Supreme Court of the Philippines, with support from United
States Agency for International Development (USAID), piloted the eCourts,
an electronic case management system in Quezon City court station. The pilot
was expanded to ten other court stations, with a total of 327 court branches.

The eCourt system has two main components: (1) court computerization, includ-
ing a case management system for operational support; and (2) an on-site kiosk
allowing public access to basic case information. The core features of the eCourt
system include docketing of cases; electronic raffling of cases; monitoring and
management via a dashboard of dates important to a case; generating reports
and calendars; recording of different actions taken during hearings, including
decisions and writs of execution; printing and serving of orders from the bench;
and determining and recording fee payments. These measures sought to improve



Digital Transformation of the Philippine Judiciary 75

transparency by linking court kiosks with eCourts, providing supervising judges
with easy access to case records, and ensuring fairness in case assignment through
e-raffling.?

In 2019, the International Initiative for Impact Evaluation conducted an
assessment study of the eCourts. Based on qualitative interviews and
an online survey, court users were generally supportive of the eCourts.
According to the online survey, benefits of the eCourts include the following:
‘checking of case status (67%), raffling of cases (61%), safekeeping of records
(41%) and setting of hearing dates (32%). They also claimed that eCourt
increases the number of cases disposed (23%) and speeds up case disposal
(20%).?” The study also reported challenges in the implementation of the
eCourts such as ‘lack of computers and server connections, inadequate train-
ing of court personnel and the lack of IT support, and a shortage of human
resources to update and maintain the eCourt system’.?

While the study found the eCourts generally useful, it also found that only
’33% of respondents claimed to have fully integrated eCourts in their work-
flow” while the rest of respondents used it daily or a few times a week.?’ The
study also found that despite the existence of eCourts in their court branch,
some courts still have parallel case management systems whether manual or
Excel-based.®

The study reiterated that for an eCourt system to be successful, court
branches should be provided with the basic infrastructure, regularly update
old and new cases, transition fully into the eCourts, and mitigate the other
inefficient case management practices of the court, among others.>

(c) Pilot of videoconferencing hearings

In 2019, the Supreme Court, with support from EU GOJUST, conducted a
pilot of videoconferencing hearings between courts and jails in Davao City for
the remote appearance or testimony of certain persons deprived of liberties
(PDLs).3? On 27 April 2020, in response to the nationwide quarantine meas-
ures due to the COVID-19 pandemic and to address the restriction on move-
ment of people, the Supreme Court expanded the pilot to include more than
seventy court stations nationwide.?® Based on a successful pilot, the Supreme
Court issued Guidelines on the Conduct of Videoconferencing Hearings
(2020 Guidelines) on 9 December 2020. The 2020 Guidelines now allowed
the roll-out of videoconferencing hearings nationwide.3*

The 2020 Guidelines allowed for continuity of court cases despite the
restrictions on mobility posed by the COVID-19 pandemic. According to
Associate Justice Midas Marquez, as of 13 October 2022, ‘there have been
1,139,720 video conferencing hearings conducted with a success rate of
89.27%. We likewise released 132,916 persons deprived of liberty (PDLs),
2,120 of which are children in conflict with the law (CICL), because of
videoconferencing hearings.”®
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The 2020 Guidelines also allowed for videoconferencing hearings to
be conducted in Philippine Embassies and consulates abroad for Overseas
Filipino Workers (OFWs), Filipinos Residing Abroad or Temporarily Outside
the Philippines, and Non-resident Foreign Nationals.* The 2020 Guidelines
have the potential to address the justice needs of an estimated 1.83 million
OFWs* who would otherwise have to go home to the Philippines to attend
court hearings.

The 2020 Guidelines also include as a ground for videoconferencing
hearings the ‘inability or difficulty of litigant, witness or counsel to physi-
cally appear in court due to security risks in his or her transport in going
to and from the court, real or apparent danger to his or her life, security or
safety, serious health concerns, disability, or the fact that he or she is a victim
of a sexual offence or domestic violence’.3® The 2020 Guidelines provide a
technology solution not just to address the limited movement during the
COVID-19 pandemic but also seek to address access to justice issues faced
by some sectors.

According to a study conducted by the EU-GOJUST in 2023,

One considerable factor of trial courts in determining whether to allow the conduct
of VCH is allowing a participant who faces considerable difficulties in accessing
the courts to nonetheless take part in the proceeding. Over 60% of courts reported
allowing VCH when the participant is inconvenienced by illness, while over 59%
allow VCH when the participant is inconvenienced by physical distance. Over
27% of courts also reported that they have authorized VCH proceedings where
a participant does not have the financial resources to travel to court. During the
FGDs, informants had cited that for several litigants or witnesses, notwithstand-
ing poverty, would have to incur considerable travel expenses to attend court
hearings; VCH has reduced their expenses in undertaking litigation. Practicing
lawyers, including those representing public interest cases, have also reported that
because of VCH, they are able to handle more cases and even schedule hearings
on the same day in court stations that are hundreds of kilometers apart.¥

Videoconferencing hearings also facilitate hearings for those who have
already been previously convicted by final judgment and serving sentence in
a penal facility. The logistical challenge in attending a court hearing by a con-
victed PDL has been a repeated problem faced by courts and litigants prior
to the adoption of videoconferencing hearings. For example, the completion
of the trial and eventual second conviction of an infamous child trafficker/
pornographer/child abuser was made possible by videoconferencing hear-
ings held by a court in Misamis Oriental attended by the accused in the
Davao Penal Colony where he was serving a prior sentence.*

Based on November 2022 unpublished data from the Supreme Court —
Court Management Office, 2,510 court branches or an estimated 78 per cent
of trial courts nationwide have used videoconferencing for hearings at one
point or another. However, frequent users of videoconferencing hearings
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(500 videoconferencing hearings and above) are only at 438 trial courts or
14 per cent of total trial courts.

Poor internet connection and lack of equipment not just for the judiciary
but for all stakeholders has remained the biggest challenge in the roll-out.
The Supreme Court and other justice agencies need to provide further invest-
ment in technology, equipment and network infrastructure in order to allow
increased adoption of videoconferencing technology for the entire court
proceeding.

(d) Deploying Philippine Judiciary Office 365 nationwide

In the early part of the COVID-19 pandemic, the Supreme Court deployed
Office 365 to all courts nationwide for video conferencing hearings through
Microsoft Teams. Eventually, Philippine Judiciary Office 365 became “a unified
communication and collaboration platform’.*! On 25 September 2020, the
Office of the Court Administrator issued a circular announcing that dissemina-
tion of all administrative orders, circulars and other court issuances, as well as
court reports, will be done through the official Philippine Judiciary Office 365
accounts.* Prior to the deployment of the Judiciary Office 365 accounts, not all
courts had official email addresses and courts that had official email addresses
were based on a slow legacy email system. The deployment of Judiciary Office
365 accounts also provided for official email addresses to courts facilitated the
electronic filing of pleadings by litigants, as well as the electronic service of
notices and subpoenas. (See early discussion on electronic service.)

(e) Bar Personal Login Unified System (Bar PLUS)

The Office of the Bar Confidant of the Supreme Court (SC-OBC) has deployed
the Bar Personal Login Unified System (Bar PLUS) as the online platform for
applicants to the Philippine Bar. Prior to Bar PLUS, applicants had to submit
their forms to the SC-OBC in Manila. This meant that applicants from
outside Metro Manila needed to travel just to file their application.*®

(f) Judiciary Electronic Payment Solution (JePS)

After a successtul pilot in 2022, the Supreme Court rolled out the Judiciary
Electronic Payment Solution (JePS). ‘The JePS is a platform that allows the
assessment and payment of legal fees and other collections of the Judiciary
in a more convenient and accessible manner. It provides litigants, their
counsels/representatives, and persons requesting clearances, certifications,
and other services from the courts, the option to pay online through major
banks and digital wallets.”** Prior to the introduction of the JePS, litigants
had to go to the courts physically for the assessment and payment of fees.
The introduction of the JePS “aims to streamline the processes of assessment
and payment of court fees, increase the accessibility of the public to judicial
services, increase transparency and accountability, and provide the Supreme
Court with efficient accounting and auditing mechanisms.”*
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(g) Philippine Judicial Academy (PHILJA) Learning Management
System?®

During the COVID-19 pandemic, the Philippine Judicial Academy (PHILJA)
launched a Learning Management System (LMS), an online training plat-
form for judges and judiciary personnel.*” The online platform will allow
distance learning through ‘interactive online services, including information,
tools, and research materials’.*® The LMS contains available courses and their
schedules. The LMS is still in an early stage of development and PHILJA
intends to develop more research materials and asynchronous courses for
judges and court personnel.

The COVID-19 pandemic fast-tracked the roll-out and implementation
of some of these reforms. The Supreme Court has recently adopted an agile
approach in developing and rolling out the ICT applications and microser-
vices so that court users and the general public can quickly benefit from the
benefits of the digital transformation of the judiciary.

II. Strategic Plan for Judicial Innovations: 2022-2027 (SPJI)

The new reform agenda of the Philippine Supreme Court seeks to leverage
technology to transform the judiciary to meet the justice needs of the Filipino
people. The SPJI promotes ‘innovation by utilising the most appropriate,
secure, and advanced technologies to enhance the efficiency of court services,
reduce delays in case processing and disposition, and increase justice system-
wide collaboration’*’ with the end goal of ‘seamless access to justice for all’.?

Some of the initiatives identified in the SPJI have already been imple-
mented as discussed in the previous section. However, there are other initia-
tives that are still going to be undertaken over the next few years. Some of
these initiatives include the following.

Exploring the use of Al applications
Initiatives include exploring the use of artificial intelligence (AI) applications
such as the following:

1. Al-enabled voice-to-text transcription application in the production of
court stenographic notes.*

Currently, the mode of producing stenographic notes in the judiciary
is still largely a manual process. In recent years, it has been more difficult
to recruit qualified stenographers. The limited number of stenographers
deployed in trial courts sometimes causes delay in cases especially when
stenographers are unable to deliver the transcript of stenographic notes
(TSN) in a timely manner to aid the litigants and the courts in preparing
their pleadings, orders, resolutions and decisions. An Al-enabled voice-
to-text transcription application can speed up the process of producing
TSNs and hopefully also reduce delays in cases.
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In June 2024, the Philippine Supreme Court with support from the EU
GOJUST programme completed the successful pilot of the use of a voice-
to-text transcription solution for the production of court TSNs. With the
use of machine learning, a Tagalog-English language model was devel-
oped allowing the solution to accurately transcribe English with Filipino
accent, as well as mix of Tagalog and English language. By the end of the
pilot, the solution was able to transcribe audio recordings of court hear-
ings using a mix of Filipino and English with an accuracy rate of 90 per
cent. The solution effectively reduced the time to produce the court TSNs
by 50 per cent. Some users even indicated a reduction of time by 80 per
cent. The Philippine Supreme Court will be rolling out the transcription
solution to other courts. In addition, the Philippine Supreme Court is also
planning to develop additional language models for other local languages
such as Ilokano, Waray, Cebuano, and Kapampangan. This innova-
tion is very important to the Philippines because it is estimated that the
Philippines has around 130 languages.>>

. The SPJI also indicated that the Judiciary E-Library will be re-developed

with the use of Al-enabled legal research tools® and ‘Al-enabled plat-
forms for self-help and public assistance services’>* will be deployed.

Developing the next generation of eCourts

The SPJI also prioritised the development of the next generation of eCourts
(eCourts PH 2.0) that aims to move more court processes into the digital
space: e.g. online filing, service of notices, warrants, decisions online. The
eCourts PH 2.0 system aims to automate processes such as raffling, compu-
tation of overstaying PDLs, and computation of sentences.> It will have the
following functionalities:

eCourt Portal - ‘single window” for the clients of judiciary institutions
eFiling via eCourt Portal and through external systems

fully digitalised rollo or case records

ePayment

full automation of raffling

workflow-driven processing

auto-generation of outgoing documents

digital signing based on biometric features

electronic service (mailing)

personal calendars, court calendar, and hearing room calendars
system-supported scheduling

report generator based on query wizard

extensive tracking with reminders and notifications

intra-office and/or inter-office messages

information exchange with external institutions.
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Exploring interoperability with systems of other agencies

The Supreme Court also intends to explore interoperability with systems
of other agencies.”® The data will be shared through the National Justice
Information System (NJIS) ‘based on parameters that will be authorised by
the Court’.5” NJIS is:

[a] project that involves the development and setup of core agency information
management systems and inter-agency exchange mechanisms. The NJIS is com-
posed of two discrete clusters: the Law Enforcement Cluster composed of the
DOJ National Prosecution Service, Philippine National Police, National Bureau
of Investigation, Philippine Drug Enforcement Agency, Dangerous Drugs Board,
and Bureau of Immigration; and the Corrections Cluster involving the Bureau of
Jail Management and Penology; Bureau of Corrections; Board of Pardons and
Parole; and Parole and Probation Administration.>®

The Department of Justice has developed a middleware exchange platform
whereby case management systems of the different justice agencies can
connect through an interoperability layer. Currently, the Supreme Court
is not part of the NJIS implementing agencies. However, the Philippine
Development Plan: 2023-2028 and the SPJI include the participation of the
judiciary in the NJIS as a target.

Real-time exchange of information such as subpoenas, orders, decisions
and warrants will not only expedite cases but may also be critical in ensuring
the delivery of justice. Real-time delivery of a Hold Departure Order to an
immigration officer may prevent an accused from absconding. At the same
time, real-time delivery of Judgment of Acquittal to a detention facility may
allow a person deprived of liberty to be released immediately.

These initiatives are all in their early development.

C. ACCESS TO JUSTICE CONSIDERATIONS IN TECHNOLOGY
TRANSFORMATION IN THE JUDICIARY

I. Technological transformation must include building the capacity
of people

Critical to the digital transformation initiative is the strengthening of
the Management Information System Office (MISO). In May 2021, the
Supreme Court approved the MISO Reorganisation and Development
Plan. Under the approved MRDP, the MISO will ‘serve as a catalyst of
change to enhance and support the Philippine Judiciary in the dispensa-
tion of justice and to institutionalise its core functions and competencies on
ICT Governance and Planning, Information Security, Project Management,
Systems Development, Systems Operations, and Technical Support
Services’. For the first time, the chief of the MISO is now designated as a



Digital Transformation of the Philippine Judiciary 81

Chief Technology Officer. The Supreme Court is also currently strengthen-
ing the capacity of MISO.

In any digital transformation initiative, it is important that there is no
one left behind. In 2022, GOJUST conducted a survey on Information and
Communications Technology (ICT) and cybersecurity competency and train-
ing for judiciary personnel.”” An estimated 35 per cent of judiciary personnel
responded to the training. Based on the survey, it is confirmed that there is a
high percentage of judiciary personnel that can already be considered digital
natives: 92% of respondents own mobile phones while 76% own a computer.
The majority of judiciary personnel have indicated that they have either basic,
sufficient or advanced knowledge/skill on basic ICT concepts. However,
there are still gaps in basic ICT and cybersecurity knowledge. The Philippine
Judicial Academy, with support from GOJUST, intends to roll out training on
basic ICT and cybersecurity for judiciary personnel.

II. Technology and fundamental rights

(a) Balancing needs to improve efficiency with access to justice
According to the 2020 Philippine Digital Economy Report by the World
Bank, ‘the limited digital infrastructure of the Philippines has generated a
digital divide, contributing to an unequal access to services delivered via
the internet’. In 2018, about 40 per cent of the Philippines” 103 million total
population and 23 million of the households did not have internet access.
Digital and technological innovations promise increased efficiency for courts
and court users. However, there is a need to ensure that those without
access to the internet and technology tools will still be able to access court
services. Thus, there is still a need to maintain dual platforms. For example,
analogue filing systems need to be retained side-by-side online filing options
or there is a need to at least provide accessibility options for those who do not
have access to the internet and the technology tools, such as online kiosks
similar to what is envisioned in the SPJI. A strategy also needs to be in place
to ensure that maintaining dual platforms does not negate the efficiency gains
of the technology. Based on lessons from the first roll-out of the eCourts in
the Philippines, requiring courts to maintain records both digitally and in an
analogue format involved repetitive work for the staff and discouraged them
from utilising the eCourts system to the fullest.

(b) Balancing needs to improve efficiency with constitutionally
mandated rights

During the COVID-19 pandemic, videoconferencing hearings have been

allowed nationwide. This was to ensure business continuity despite on-

and-off lockdowns. Challenges to the implementation include the lack of

adequate equipment for both the courts and the litigants, and poor internet

connection, among others. Judges have learned to balance the need to avoid
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delay in proceedings and the need to ensure integrity in the proceedings.
Based on unpublished Indicative Findings on the Assessment of Court
Remote and Videoconferencing Hearings in the Philippines, 59.7 per cent
of courts surveyed prefer face-to-face hearings so they can better observe
witness demeanour.®’ For persons deprived of liberty (PDLs), access to their
lawyers is also sometimes affected when the hearing is through videocon-
ferencing.®! Safeguards need to be provided to ensure that constitutionally
mandated rights are protected.

(c) Need to strengthen security measures and measures to protect

the right to privacy
The digital revolution is also a massive transfer of data from analogue format
to the digital space. Court data contains sensitive information. Security
measures and measures to protect the right of privacy of litigants must be
strengthened.

(d) Respect for labour rights and security of tenure

The SC with the support of GOJUST has recently completed a study on reor-
ganisation for lower courts and the Office of the Court Administrator. The
study sought to examine the following, among several others:

¢ Technology tools needed to facilitate the work of the courts and the court
administrators.

¢ Implication of technology on human resources including re-evaluating
competency requirements.

The digital transformation initiative can affect those who are not adept and
knowledgeable in the new technology. There is a need to ensure that those
who have limited capacity in technology are provided with the opportunity to
learn new skills required for the new systems.

(e) Opportunities for increased access to justice

Based on the 2021 Justice Needs Survey, aside from legal fees and lawyer’s
fees, transportation and communication costs are one of the main cost
centres for those who have court cases. The digital space can also provide an
opportunity for reducing these costs. For example, hearings can be via vide-
oconferencing hearings to avoid the need for travel. This is very important
for OFWs who have court cases in the Philippines. Currently, OFWs and
other Filipinos overseas can avail of videoconferencing hearings within the
premises of Philippine embassies and consulates overseas.

(f) Open justice
The expanding digital space can also be an opportunity for the judiciary to
provide information to the general public on the court and its operations. At
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present, aside from its website, the Supreme Court is also maximising the use
of social media platforms to disseminate court information. Oral arguments
or hearings on issues of public importance are also streamed live on YouTube.
The Supreme Court has also made available to the public the Supreme Court
E-Library, which was formerly available to judiciary personnel only.

The information currently available in the various online platforms of
the Supreme Court is mostly highly technical and may only be understood
by those in the legal field. However, the Supreme Court Public Information
Office (SC-PIO) is also now slowly adding content that will make recent SC
issuances accessible and understandable for the general public.®?

D. ELEMENTS FOR A SUCCESSFUL DIGITAL
TRANSFORMATION INITIATIVE

Based on the Philippine experience, the following are key elements in a
successful digital transformation initiative.

I. Strong leadership and strong consensus within the implementing
agency

There should be a strong consensus among the leadership and at all levels
in the judiciary. All of the ICT reforms discussed were authorised by the
Supreme Court en banc. In addition, a change management strategy is in
place that includes having champions at the local level and providing infor-
mation and education materials for each reform introduced. A communica-
tion strategy for the SP]I is also currently being developed.

In 2009, an Enterprise Information System Plan (EISP) was adopted by the
Philippine Supreme Court. In 2013, the EISP was reviewed and an updated
work plan and budget for the EISP was approved.®® More than a decade has
passed since the first version of the EISP was drafted. New technologies have
been developed in the interim and some technologies that have been identi-
fied in the original EISP may have become obsolete. “The EISP failed to guide
the judiciary in managing these projects. These problems range from having
failed biddings, misinterpreted requirements during implementation, inef-
fective or lack of use of up-to-date technologies, to fragmented information
systems developed from within and outside the judiciary.”* The Supreme
Court is currently developing an ICT Governance Framework, a Five-Year
Strategic Plan, and a Judiciary MIS Operations Manual to leapfrog the
technological transformation of the judiciary.®

II. Financing must be available

The adoption of the EISP has provided the Supreme Court with an accompa-
nying budget to implement the plan. Over the years, the Supreme Court has
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used this budget together with parallel funding and/or technical assistance
from development agencies and other donors to implement various ICT
initiatives. More often than not, budget and planning agencies view ICT ini-
tiatives as a capital outlay investment. However, since technology is quickly
changing, there should be provision for modifications in the system and a
recurring budget for equipment. All of these must be available in a timely
manner for ICT reform efforts to succeed.

There should also be a budget for redundancy in equipment and internet
facilities. As the judiciary moves into the digital platform, ensuring the avail-
ability of backup equipment is important for business continuity. At present,
some judges have subscribed to multiple internet providers to ensure contin-
ued access to online court systems.

ITI. Strong technical capacity must be present in the organisation

One of the lessons from the early implementation of the eCourts is that for
the roll-out of ICT projects to be successful, there must be strong technical
support internally. Even if the software is developed externally, technical
personnel of the Supreme Court must be able to determine whether the
software delivered is sufficient and acceptable. They should also be able to
troubleshoot and maintain the system. Currently, the Supreme Court is striv-
ing to develop some of its software internally with the hope of ensuring the
sustainability of the systems.

IV. Proof of concept

Technological innovations usually require a huge investment by the gov-
ernment. Conducting pilot testing of a technological reform initiative and
showing proof of concept will justify the investment and also convince both
decision-makers and other stakeholders on the effectiveness of the reform.

V. Enabling rules

In the past, certain technological reforms have been hindered by the absence
or by conflicting rules. In recent years, successful initiatives such as the
e-Subpoena, e-Warrant, Videoconferencing Hearings and the like have been
successful because the Supreme Court was quick to adopt enabling rules to
allow for ICT reform.

VI. Technological transformation must be an iterative process

Finally, technological transformation is an iterative process. The develop-
ment of software is not completed in its first iteration. There should be
room for improvement and re-development based on stakeholder feedback.
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The agile approach currently adopted by the Supreme Court MISO allows for
this strategy. Financing for ICT projects should also take this into account.

E. CONCLUDING REMARKS

In the past two decades, the Philippine Supreme Court has introduced sig-
nificant ICT solutions to improve the efficiency and effectiveness of the judi-
ciary. As pointed out at the start of this paper, all the substantive, procedural
and technological reforms that have taken place have led to some significant
improvement especially in terms of civil justice sub-factors on delay.

As the Supreme Court rolls out more reforms, it is hoped that improved
effectiveness and efficiency of the courts will lead to greater access to justice
for Filipinos. At the end of the day, however, technology solutions should
never be a monolithic solution but should only be part of a plethora of reform
options for the court. Technology should not be the end but the means to
achieve the goal of providing for the justice needs of the Filipino people.
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Chapter 6

Empowering Judiciaries to Protect People’s
Rights in the Design of Court Technologies
in ASEAN

Diana Torres, Tomas Kvedaras and Sarah McCoubrey

Technology is transforming justice services. People relying on courts expect
greater transparency, faster data processing and access to court documents
and decisions. Technology is also changing the administration of justice,
streamlining case management, facilitating electronic evidence and virtual
hearings and other data-driven possibilities.

The transformation from a paper-based, analogue system to a digital,
integrated system has been somewhat slower than the disruptions evident
in other sectors. However, the pace of technological change in justice
accelerated considerably because of the widespread lockdowns during the
COVID-19 pandemic. In some courts judges and court staff scrambled to
run virtual trials, using software previously designed for meetings or aca-
demic institutions. Other courts invested in purpose-built video platforms.
As temporary solutions to keep courts functioning transition into permanent
changes in justice services, courts and legal professionals are addressing
long-standing knowledge and capacity deficits when it comes to technol-
ogy. The historic reluctance or refusal of justice systems to adopt automated
or digital services has given way to a new recognition of the vulnerability of
analogue, paper-based, justice systems. There is a new appetite for digitali-
sation and e-justice. New technologies are now being seen as tools not just
for efficient operations but also as strategies for resilient and secure admin-
istration of justice.

Human rights scrutiny and Rule of Law protections remain critical as
courts navigate these changes, both planned and crisis-based. Judges are
the independent, neutral guardians of fundamental rights. Their leadership
is necessary to maintain fair trials and cultivate public confidence in digital
court processes. Situations of crisis and fragility, whether caused by climate
crises, war and violence, or political instability, make judicial involvement in
new technologies essential for stable, healthy democracies. The Bangalore
Principles of Judicial Conduct (Figure 6.1), which emphasise integrity, inde-
pendence, impartiality and competence, must continue to guide the judiciary
as it adapts to these technological changes. Ensuring these principles are
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The Bangalore Principles of Judicial Conduct, adopted in
2002, are a set of six core values that serve as an
international standard for ethical behaviour in the judiciary.
These principles — independence, impartiality, integrity,
propriety, equality, and competence and diligence — provide
a framework for judges to uphold and promote the
independence of the judiciary, ensure fair treatment of all
parties, and maintain the dignity of the court.

Figure 6.1 Bangalore Principles of Judicial Conduct

upheld in the digital era is essential to preserving public trust and upholding
the rule of law.

In the Asia Pacific region, there is wide variation in the adoption of court
technologies. Some courts have adopted robust plans for digital transforma-
tion responsive to data security needs while others made ad hoc adapta-
tions to the pandemic-era lockdowns. Judges, court staff and lawyers have
participated in training, hired external IT support, and looked into best
practices in court technology to accelerate the digital transformation in
justice.

Not only does technology make it easier to maintain court files or store
evidence, but it also results in improved outcomes for the public. Digital
case management reduces human errors, speeds up court processes and
allows people to monitor the progress of their cases, resulting in faster pro-
cesses that are easier to understand. Technology can be used to track the
pace of cases, streamline scheduling, assign human resources and reduce
the opportunities for corruption. Adaptive technologies make it easier for
people with disabilities to participate in court processes. Virtual appearances
can protect vulnerable victims, child witnesses, and allow people in rural
and remote areas to attend court. Technologies like these allow for increased
access to justice, cultivate public confidence and allow for media and public
scrutiny of justice institutions. Any discussion that treats technology simply
as an efficiency tool, while confining judicial leadership to the courtroom,
misses a critical opportunity to integrate justice outcomes with administra-
tive priorities.

To ensure a meaningful judicial voice in the technological evolution of
courts, individual judges and judiciaries need to be empowered to participate
fully. Judges are not simply users of court technologies but are also experts
in the range of rights issues that arise in the courtroom, the impact of the
digital divide on litigants, and the rigorous, rights-based scrutiny required
of emerging court technologies. Yet, too often, digital technology projects
are planned by IT departments, technology providers and court administra-
tors without the expertise of judges in the design of digital transformation.
Sidelining judicial perspectives runs the risk of wholescale denial of rights,
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increasing the vulnerability of minority communities and exposing people to
data and privacy risks. Integrating judicial leadership in the implementation
of new technologies can embed critical rights protections in the evolution of
digital justice services.

A. CHANGING JUSTICE NEEDS

The COVID-19 pandemic revealed the vulnerability of justice systems across
the globe as courthouses closed, files were inaccessible, prisons and police
restricted access, and judges and lawyers had to use personal devices to
connect. It also revealed the extent of inequality and injustice.! Beyond the
initial health crisis, economic instability and disruptions in global trade have
resulted in recession, protracted conflicts, and a rise in authoritarianism.
Climate emergencies have put pressure on local communities and national
and regional decision-makers.? Justice and injustice are threads that weave
through each of these crises. In times of instability and transition, people
rely on stable democratic structures to protect rights, guarantee stability and
uphold the rule of law. A strong functioning justice system is more important
than ever — and gaps in the administration of justice have more dramatic
impacts than ever.

Courts are being asked to address individual rights and to protect citizens
and consumers against the increasing, globalised power of corporations.
They are navigating competing and overlapping pluralistic rights protec-
tion mechanisms. The global economy and the accumulation of wealth by a
small proportion of society are increasing disparities. When combating these
challenges, technology can be an effective tool for defending human rights,
enabling access to justice, and increasing the transparency and accountability
of institutions.

However, not everyone has had equal access to justice. In 2019 it was esti-
mated that 5.1 billion people globally have unmet legal needs.? The promise
to Leave No One Behind* creates an overarching obligation to continually
raise questions about how to close this justice gap.

Women and minority communities have less access to justice and feel
the impacts of economic and political inequalities more dramatically. When
excluded from decision-making, systems miss the opportunity to build on
women'’s perspectives or address their needs. This is even more evident in
conflict situations, where women and girls are disproportionately impacted.
Gender injustices must not be treated as less urgent or less significant
than wider human rights issues.> There are corresponding opportunities
to promote women’s leadership and access to justice when emerging from
periods of conflict and crisis.

In 2020, when Dr Ngozi Okonjo-Iweala assumed the role of director
general of the World Trade Organization (WTO) she noted that ‘women
face a glass cliff: they are given leadership roles only when things are going
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really badly’.® Justice sector reform has the opportunity to proactively engage
with women leaders before reaching that metaphorical cliff and invite
women'’s leadership for meaningful, sustainable solutions.

Failing to meaningfully address gender inequality as we transform funda-
mental democratic systems misses the opportunity to address these inequali-
ties. Ignoring gender equality and treating justice sector reform as a neutral,
administrative task will further entrench gender biases that heighten griev-
ances, destabilise societies, and contribute to conflict and violence.

When introducing justice reforms and new technologies, there is a risk
of perpetuating and reinforcing the power imbalances and inequalities that
have both caused discrimination and led to conflict.” If digital processes
require expensive devices, data or infrastructure, these system improvements
will only be available to those with financial resources. Without attention
to linguistic and literacy barriers, technology will further exclude people.
Artificial intelligence can entrench discrimination if not designed to elimi-
nate, rather than replicate bias and assumptions evident in past decisions.®
Justice reform must be based on an examination of the power imbalances
entrenched in the system. As we enter a period of accelerated change, there
is an opportunity to examine and address the range of power relationships
reflected in justice situations.

B. E-JUSTICE AS A TRANSFORMATIVE STRATEGY

Often dismissed as simply an infrastructure concern, e-justice has the poten-
tial to advance sustainable, rights-respecting development. To meet these
goals, it must be planned and implemented with a nuanced understanding of
the positive and negative implications of these new digital tools.

Table 6.1 illustrates the multifaceted nature of technological integration in
the legal process. At each stage, from avoiding legal issues to appeals, there
is a range of technologies being employed to address specific needs, such as
ease of use, affordability (user needs) and transparency, discretion, cost effi-
ciency (judicial needs) as well as security for both users.

New court technologies can replicate or entrench sexism, racism and sys-
temic discrimination or they can provide solutions to these systemic issues.
They can increase access to justice for those in remote areas or using adaptive
technologies, or they can exclude those without reliable internet and access
to devices. Digital tools designed to simply replicate existing court processes
will embed the biases and inequalities of the old system, rather than uproot-
ing them.

E-justice projects often promise greater efficiency and cost savings, yet
primarily benefit the justice system itself and those who can afford lawyers
to navigate complex systems. Bringing judicial understandings of inequality
into the design of digital solutions offers a chance to introduce reforms that
harness technology not just to make the system more efficient, but to make
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it fundamentally more equitable. The role of judges in this process of trans-
formation is critical.

Informed by the voices of judges in the region and based on its strategic
commitment to digital transformation to advance development goals, UNDP
is advancing a vision for judicial leadership in digital transformation in the
Asia Pacific.

C. JIN ASEAN

The Judicial Integrity Network ASEAN, a UNDP initiative, has been working
to amplify judicial leadership in the digital transformation of courts. It con-
nects judges and judiciaries across the ASEAN region to share resources and
amplify the discussion about judicial excellence. JIN ASEAN’s model of peer-
to-peer support and capacity building is designed to support judges, as an
independent voice, able to balance the drive for efficiency with careful atten-
tion to human rights and the rule of law. JIN ASEAN produced two publica-
tions designed to build a regional understanding of the impacts of emerging
technologies and to support judges participating in e-justice initiatives.

In 2020-21, JIN ASEAN researched international best practices and
emerging trends in court technologies. It then surveyed ASEAN region
judges about their own experiences with technology. Gender equality and
issues of digital privacy were key concerns, while the use of data collection,
algorithmic monitoring and electronic case management all raised questions
and opportunities to protect human rights and amplify the needs of vulner-
able communities. Technology was cited as making courts more accessible,
and faster, with particular benefits for women and people with disabilities.?

More accessible 5 25
4 27
3 24
2 11
Less accessible 1 8
0 5 10 15 20 25 30

Number of Responses

Figure 6.2 Are new technologies making courts more accessible to
everyone?
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Faster 5 15
4 35
3 30
2 7
Slower 1 8
0 5 10 15 20 25 30 35 40

Number of Responses

Figure 6.3 How are technologies affecting the speed of trials?

More accessible 5 16
4 35
3 28
2 6
Less accessible 1 10
0 5 10 15 20 25 30 35 40

Number of Responses

Figure 6.4 How are technologies affecting the ability to participate from
home or from their communities?

The survey of ASEAN region judges revealed the urgency of judicial
participation in decisions about the technologies in use in their courts.
Technologies were already in use, or at stages of development in each
country. Without active judicial input, these technologies may perpetuate
inequality, erode public confidence in the judiciary, and obscure critical infor-
mation that judges require to make independent, transparent decisions.

The research also revealed that emerging technologies are often devel-
oped by an external technology company, or a ministry department focused
on court efficiency, but not led by judges. Judges are not always engaged in
the design, selection or implementation of new technologies. Judges in the
region expressed concerns that aspects of the trial process, previously within
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their control, are now concealed by technology. They are uncertain about
the veracity of documents received electronically or the security of online
hearings. Their doubts about machine learning reveal how these complex
technologies obscure parts of the decision-making process. Yet despite these
concerns, survey respondents expressed optimism about how new tech-
nologies will improve transparency, protect against corruption, and improve
access to justice.

At the conclusion of the Emerging Technologies and Judicial Integrity paper,
based on this surveying and sector-wide research, JIN ASEAN made nine
recommendations for how individual judges and judiciaries can build their
own capacity and engagement in the accelerated pace of technological
change in their courts.

Recommendations:

1. Raise the rule of law and trial fairness criteria when new technology is
proposed.

2. Ask questions about the data being used to train the algorithms.

3. Identify gender, racial and identity-based bias in machine learning
processes.

4. Receive detailed briefings about the training of Al systems.

5. Prepare litigants and witnesses for the virtual court process, decorum and
technology use.

6. Scrutinise evidence and witness testimony presented through new
technologies.

7. Promote understanding of the court processes with litigants and witnesses.

8. Support judicial colleagues to build the skills and understanding of the
new technologies.

9. Maintain rigorous attention to avenues for corruption.'

A complementary Toolkit!"! was designed to build the capacity of judges
and judiciaries to engage in the design of e-justice to address their specific
regional needs. It includes a range of tools that can be used by individual
judges to better understand the technologies in their courts, or by the judici-
ary as a whole when designing digital technologies. The toolkit includes:

Understanding Emerging Technologies

Understanding Artificial Intelligence/Machine Learning
Understanding Online Dispute Resolution

Understanding Blockchain

Understanding Virtual or Remote Courts

Understanding Electronic Case Management

Understanding E-Filing and Online Forms

Understanding Guided Pathways and Public Education Apps
Judicial Role in Design and Procurement Criteria
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e Judicial Excellence Procurement Checklist

¢ Evaluating New Technologies

e A2] and the Rule of Law Implications of Courtroom Technologies: Judicial
Excellence Checklist.

The two JIN ASEAN publications have been the basis for virtual training and
strategic foresight activities.

JIN ASEAN also supports efforts by judiciaries to conduct self-assessments
and adopt action plans to address judicial excellence and strengthen the
independence of the judiciary. The Judicial Integrity Checklist, developed by
JIN ASEAN, has been integrated into the International Framework for Court
Excellence.'? It outlines key areas of transparency and judicial independence
and assesses the level of training and institutional protections within the
judiciary. Based on the results, judiciaries develop action plans to address
self-identified deficiencies and to protect areas of strength.

Currently, four ASEAN countries are using the Emerging Technologies
publications as a component of developing Action Plans for assessing and
protecting judicial excellence in the ongoing evolution of national courts.
Courts in Vietnam, Thailand, Laos PDR and Indonesia are each engaging
with new technologies in different ways, examining gender equality and trial
fairness in the process of technological change.™

Starting in 2022, Lao PDR started workshops for its judges on the Self-
Assessment process and worked with UNDP to develop an action plan
focused on public user engagement. Indonesia is strengthening its anti-
corruption efforts and protecting whistleblowers through a new online
anti-corruption platform that also monitors gender equality and the services
provided to people with disabilities. Vietnam’s Supreme People’s Court has
introduced the Self-Assessment process through a two-day workshop and is
implementing the process in the court. Thailand developed a Judicial Service
Design workshop and is preparing the court in one region to develop an
Action Plan.

UNDP supports these projects through the JIN ASEAN initiative to culti-
vate independent, robust judiciaries.

D. ADVOCATING FOR AN EQUITABLE FUTURE

UNDP’s work to empower judiciaries to actively participate in digitalisation
is premised on the view that the judiciary can work to ensure that digital
transformation does not exacerbate the digital divide or further exclude those
already marginalised. Instead, judges can use their position as protectors of
individual rights to actively promote digital transformation that protects the
most vulnerable and focuses innovation on the needs of those most excluded.

To do this, gender equality must continue to underpin these reforms.
Women's legal rights to property, safety and autonomy must be protected by
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legal institutions if women and children are going to benefit from the digi-
talisation of justice systems. Access to justice must not only be maintained in
digital platforms but must be expanded to rectify gaps created by geography,
economic status and discrimination.

At each stage of digital transformation, privacy rights and individual data
protection are a high priority for judges leading this change. Most people
who do not understand how technology operates will rely on decision-
makers to protect their interests. Judges are uniquely situated to combine
their understanding of people’s needs and the impacts of rights violations
on the most vulnerable with their justice system expertise. Judges, as a com-
munity of professionals with shared obligations, can support each other to
build capacity and continue to collectively raise concerns about the impact
of technologies, while still advocating for digital transformation. This model
of independent, principled leadership will set high expectations for other
legal professionals to embrace technology as a tool for advancing rights and
protecting the rule of law.
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Chapter 7

The Division of Adjudicative Tasks in the
Age of Al Adjudication in Thailand

Kraiphol Aranyarat

A. THE RISE OF THE MACHINE AND THE CHALLENGE
OF SUPERSESSION

Artificial Intelligence (AI)! is becoming increasingly integrated into our daily
lives, powering a wide range of real-world applications, from facial recogni-
tion and language translation tools to virtual assistants such as Siri, Alexa and
Chat GPT. In 2020, the global Al market was valued at USD 62.35 billion, and
it is expected to grow at a rate of 40.2 per cent annually from 2021 to 2028.2
This rapid pace of growth and the widespread adoption of Al is having a
profound impact on the labour market. Experts predict that Al will replace
many professional jobs in the next decade, with some going as far as to say
that half of all jobs will be automated by Al within the next fifteen years. This
raises the question of how the legal profession will withstand this challenge
of supersession.

In the past, people in the legal profession believed that they were immune
to the threat of automation through Al. However, the reality is that Al is
becoming increasingly prevalent in the legal industry, with the ability to
improve efficiency, accuracy, consistency and productivity. This includes the
use of Al for contract review and analysis, contract drafting, legal research,
and legal chatbots. The same trend can be seen in the law enforcement sector,
where Al-based tools are being utilised to support decision-making, imple-
mentation, and interaction in various tasks. Today’s software already plays
a role in detecting and punishing speeding drivers, monitoring prohibited
speech on social media platforms, forecasting criminal activities to allocate
police resources, and predicting the risk of recidivism in bail determination
and the sentencing process.

Apparently, the challenge of supersession is also threatening the state
agencies, and the courts, as a crucial state organ responsible for administer-
ing justice to the public in an efficient manner, will not be exempt from this
pervasive, profound and permanent transformation.’ Therefore, it is necessary
to accept the fact that Al is now knocking at the courtroom’s door and judges
need to be ready to adapt to changes Al would bring to their role and task.
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Next, this chapter will explore how Al could contribute to the current
judicial decision-making process at a global level, and discuss how the
concept of ‘put the right man on the right job” is important to the task alloca-
tion in the hybrid human-AI decision-making process. Finally, this discus-
sion will examine whether Thailand is on the right track in adopting Al in
the judiciary.

B. HOW COULD AI CONTRIBUTE TO THE CURRENT JUDICIAL
DECISION-MAKING PROCESS IN THAILAND AND IN OTHER
COUNTRIES?

Contrary to popular belief, the implementation of Al by the judiciary around
the world has significantly increased over the last couple of years. In fact,
there are some examples of using Al as supporting tools, meaning that Al is
used to provide decision support for human judges, or even as a decision-
making tool in different jurisdictions around the world. A brief survey of judi-
cial use cases will separate them into two categories: (I) Artificial intelligence
in the courts: global use cases; and (II) The adoption of the risk assessment
program in Thailand.

I. Artificial intelligence in the courts: global use cases

There are several arguments about a promising future of Al in the courtroom,
but our findings show that the current Al use cases in the courts are mostly
limited to supporting roles. The following paragraphs will confirm this.

In the United States, the best example and the most widely used Al tool in
the judicial sector is the risk assessment tool called ‘COMPAS’, which is able
to assess the likelihood of the defendant becoming a recidivist. This program
could help judges make pre-trial bail and sentencing determinations.* In
Latin America, the judicial decision-support system called ‘Expertius’ was
introduced to advise judges and law clerks in Mexico upon the determina-
tion of whether someone is or is not entitled to claim for a financial pension,
and upon the amount of such pension.” Also in Argentina, the ‘Prometea’
system can analyse the text of the appeal and the prior decisions, predict the
most appropriate response to the request, develop the first draft of the judi-
cial determination, and ask the judges some questions to modify the draft.®
Moreover, in Brazil, the Supreme Court launched the “Victor’ program that
assists in the classification and identification of claims and appeals.”

Turning to another example in different parts of the world, in China,
some local courts have adopted Al technology in their judicial decision-
making process. For example, Beijing High People’s Court has developed the
‘Wise Judge’ (Rui Fa Guan) system, which draws on nationwide judgment
data to generate first-draft judgments and ensure consistency in treating
similar cases.® In Shanghai, the High People’s Court also uses an Al system
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called the ‘“Intelligent Auxiliary System of Criminal Case Handling’ that col-
lects mass judicial data to guide judges in ensuring their decisions align with
those made elsewhere in the country.” Obviously, Chinese courts moved
significantly fast to implement Al in judicial adjudication.

The last example that deserves special mention is Estonia. Notably,
Estonia’s integration of a machine learning system into its small claims
court processes has set a new benchmark for other countries. The Ministry
of Justice launched a program for a robot judge to handle straightforward
small claim disputes of less than EUR 7,000 to clear a backlog of cases.!®
Technically, the software will analyse all relevant documents and render a
decision based on pre-programmed algorithms and previous training. The
software’s decision is legally binding but could be appealed to a human
judge.!! The government is considering granting legal status to robot judges,
which would be the first project to entrust decision-making authority solely
to algorithms.!?

II The adoption of risk assessment program in Thailand

In Thailand, the court has been using the ‘Risk Assessment’ program to help
judges predict the likelihood of the defendants breaching a bail condition
during a pre-trial release since 2018. Based on a variety of information drawn
from a set of questions that the defendant fills out, this program will clas-
sify defendants into several groups and rate a particular defendant, ranging
from low risk to high risk, using a rule-based technique. The use of the Risk
Assessment program in Thailand is considered the first small step in a long
journey and the judges in Thai courts are now becoming accustomed to uti-
lising the Risk Assessment program as a supplementary tool when making a
decision on a pre-trial release.

According to the 2022-2025 Digital Strategy for the Court of Justice of
Thailand, the Thai court needs to advance the development of Al so that it
can effectively analyse large amounts of data within its system, thereby sup-
porting the judicial adjudication and case management process. This digital
strategy has prompted the Thai court to plan for a wider adoption of Risk
Assessment programs in various contexts, including the evaluation of recidi-
vism risk and the optimisation of the criminal sentencing process, and even
developing Al-driven systems in the years ahead to assist with the handling
of simple, straightforward civil cases.

While the Al use cases explored in this part are mostly supportive tools,
Estonia’s robot judge project has the potential to revolutionise the field. With
this exponential pace of Al development, it will become even more sophis-
ticated and effective than a human judge when making judicial decisions.
Therefore, it is reasonable to predict that the extent to which Al will act as
a decision-making authority will become gradually larger within the next
decade. Nevertheless, it is important to have a plan in place for implementing
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Al in the judicial decision-making process to ensure that potential risks such
as job displacement, and rigidity in the interface of law and code’® are care-
fully considered and addressed. In addition, it is essential to have human
oversight and involvement in the decision-making process to prevent poten-
tial pitfalls and preserve the integrity of the judicial process. Therefore, before
we rely on Al for more advanced tasks in judicial proceedings, we must
thoughtfully consider the degree of its involvement to develop a comprehen-
sive model for human judges and Al collaboration in the court. This issue will
be discussed in the following part.

C. “LET’S PUT THE RIGHT MAN ON THE RIGHT JOB’

As the capabilities of Al are continuously expanding and its use in the courts
is significantly becoming more widespread, it is important to look ahead and
be proactive in developing the model for the hybrid adjudication system by
examining the allocation of tasks between the human judges and Al. Here,
the concept of ‘putting the right man on the right job” applies just as much
in the courtroom as it does in any other field. In order for the Al integration
to be successful, it is crucial to understand the strengths and limitations of
both humans and Al as well as the distinct features of each judicial task. This
part will discuss: (I) the strengths and limitations of humans and AI; (II) the
division of adjudicative tasks; and (III) a proposed model of task allocation in
hybrid human-Al adjudication.

I. The strengths and limitations of human and Al

This chapter posits that the most effective hybrid human-Al adjudication
model is achieved when each of them plays to their strengths. This is the key
to avoiding the worst of both worlds.

Typically, concerns about human judges can relate to their ineffectiveness,
inconsistency and inaccuracy. However, in terms of tasks performed in the
courtroom, Al has yet to surpass human judges in a number of aspects.

First, human judges have the ability to understand contexts and create
new knowledge, while Al can only utilise existing data.!* This makes human
judges better suited for perceiving the moral foundations of their com-
munity, and increases their connection to social legitimacy and procedural
fairness. From this view, the legitimacy of judicial decisions requires human
judgement.’®

Second, human judges are better equipped to handle complex legal dis-
putes, known as ‘hard cases’, which present complicated facts and require
extensive use of judicial discretion to evaluate the evidence and witnesses
presented by the parties. This view is supported by Tim Wu, who argues that
humans are more reliable in these situations because (i) Al lacks context and
nuance understanding; (ii) Al lacks the ability to balance conflicting values
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and avoid the absurd consequence; and (iii) the stakes in some hard cases are
high enough to merit human involvement.®

Third, human judges can provide a wide range of contributions to society
as a whole. There are some responsive roles that only human judges can play
within the adjudicative framework: for example, the ability of human judges
to more effectively enable litigants to determine outcomes through the judge
demonstrating curiosity, emotional understanding, agile questioning and
exploration of issues.!”

Last but not least, the ability to explain the outcome of judicial deci-
sions, based on today’s technology, exclusively remains with human judges.
Obviously, when the judiciary exercises its coercive power, the principle of
due process requires that the judiciary explains its own decision because
people are entitled to at least some understanding of what is happening to
them.'® The inability of the algorithms to provide an explanation for their
outcomes can undermine people’s perception of fairness and trust in the
judicial system. This is particularly problematic in the context of criminal
justice, where the use of algorithms can potentially weaken the defendant’s
ability to present a defence.' For example, in the case of State v. Loomis,* the
defendant in the case contended that his due process rights were violated by
the court’s implementation of the risk assessment software COMPAS, citing
his inability to evaluate the accuracy of the program as one of the reasons for
his argument.

Even though AI still lacks the capabilities to understand context and
nuance, as well as the ability to explain and adjust itself to novel situations,
the commentators that prefer Al would argue that Al has its own advantages
that should not be overlooked, as follows.

First, Al contributes to efficient judicial adjudication.”® Unlike human
judges, Al provides 24/7 services with no rest needed. Consistent perfor-
mance and accurate outcomes improve the overall efficiency of the judicial
system, leading to timely proceedings and predictable judgment.

Second, Al-based tools use machine learning techniques to generalise
patterns from training data and solve new problems.?* This leads to a sig-
nificant increase in consistency and standards within the judicial system,
as Al consistently evaluates problems using the same set of algorithms
every time.

Third, Al can improve transparency and impartiality within the judicial
system, increasing public confidence in courts. Pressure from various sources
can alter a judge’s decision, but Al is immune to these influences, free from
the possibility of manipulation or bribery. This enhances the integrity of the
judicial process.?®

Lastly, Al can bring predictability to court judgment by ensuring decisions
align with the law and past cases. Lack of stability will have a chilling effect
on public trust in the court system, but Al can enhance predictability and
bring a more dependable decision-making process.?*
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In this context, we gain insight into the respective strengths of human
judges and Al in the scope of judicial adjudication. Next, we need to classify
adjudicative tasks in order to properly assign each specific task to the most
appropriate decision-maker within the domain of judicial decision-making.
This approach to classifying adjudicative tasks would be particularly useful
in situations when the chief judge is assigning decision-making tasks to a
human judge or Al as it provides a framework for understanding the nature
and characteristics of different cases. By categorising adjudicative tasks based
on factors such as the demand for judicial discretion or the seriousness of
the case, which will be proposed in the following part, the chief judge would
be better equipped to make informed decisions about which tasks are best
suited for human intelligence or Al This can help ensure that each case is
assigned to the most appropriate decision-maker, ultimately leading to a
more efficient and effective judicial process.

II. The division of adjudicative tasks

Even with our understanding of the strengths and limitations of human
judges and Al, a perfect task allocation between them requires a comprehen-
sive understanding of adjudicative tasks.”® With regards to alternative ways
of task classification, this chapter proposes that two determining factors — (a)
the demand for judicial discretion and (b) the seriousness of the case — can aid
in classifying adjudicative tasks in the hybrid human-AI adjudication system.
The following paragraphs will elaborate on this issue.

(a) The demand for judicial discretion

“The demand for judicial discretion” could divide adjudicative tasks into two
different groups, the discretionary decision-making tasks, and the non-
discretionary decision-making tasks.

‘Discretionary decision-making task’ or ‘strong discretion task” refers to
the judicial decision that requires the exercise of judicial discretion or the
making of an evaluative judgement. On a case-by-case basis, judges have
to consider relevant social values, parties’ subjective features, and surround-
ing circumstances before reaching a final decision.? Therefore, these strong
discretion tasks cannot be rationalised by imposing guidelines or standards.

In criminal or civil cases that go through a full and formal witness trial
because the parties could not agree upon the facts, the parties usually assert
new and case-specific facts during the trial. This situation requires the exer-
cise of judicial discretion to evaluate the evidence and determine the facts.
Also, these strong discretion tasks might include the issuance of court orders
in response to some complex legal motions.

Turning to a ‘non-discretionary decision-making task” or ‘weak discre-
tion task’, this kind of task refers to a decision that prioritises consistency
over individual circumstances. This type of decision is often guided by
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pre-existing standards or guidelines, allowing for more predictability in the
decision-making process. When dealing with these tasks, judges have limited
discretion, following prescribed alternatives in their ruling. This approach
emphasises uniformity in decision-making and minimises individualised
judgement.?’

Summary proceedings, whether criminal or civil, are a good example of
weak discretionary tasks as they are perceived as low in complexity, discre-
tion and variation. When dealing with these tasks, judges may make a deci-
sion based on written submissions and oral arguments, rather than a full
witness trial because parties generally do not raise new factual disputes or
arguments. Another instance is the issuance of court orders in response to
repetitive routine motions such as a motion for an extension of time to file the
answer or appellant’s brief, a motion for execution of judgment, etc.

By relying on the demand of judicial discretion as a determining factor,
we have thus far classified adjudicatory tasks into ‘discretionary decision-
making’ and ‘non-discretionary decision-making’. However, in order to gain
a deeper insight into the nature and characteristics of court cases, this next
section proposes a different approach based on the ‘seriousness of the case’.
This approach offers a more nuanced perspective that can help us better
understand the diverse challenges that judges face when presiding over dif-
ferent types of cases.

(b) The seriousness of the case

While perceptions of a case’s seriousness can be subjective and vary among
individuals, this chapter asserts that the degree to which a case impacts the
freedom and liberty of the parties involved can serve as an objective measure
of its seriousness.

Society expects equal treatment of all cases, but real court practice shows
this may not always be the case as judges tend to treat cases that exception-
ally impact freedom and liberty more seriously than others. Cases with ‘a
high degree of seriousness” involve decisions that have the potential to sig-
nificantly restrict the freedom and liberty of the parties involved. For example,
criminal cases or high-profile civil cases can cause far-reaching impacts on
the defendant.

On the other side of the spectrum where ‘the seriousness of the case is
low’, judicial decisions typically do not impact freedom and liberty for indi-
viduals. Rather, it leads to other kinds of legal remedies such as damages, res-
titution and coercive remedies. This kind of decision-making is often found in
civil cases. However, it is noteworthy that some civil cases may hold a higher
degree of seriousness than others, such as divorce and family disputes, prop-
erty disputes, or high-value cases.

In Thailand, the classification of court cases based on the seriousness of
the case is not explicitly stated. However, such classification can be deduced
by examining the standard of proof required in each case as provided by
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the Criminal Procedural Code and the precedent of the Supreme Court of
Thailand. For instance, Section 227 of the Criminal Procedural Code pro-
vides that the court should not find the defendant guilty unless the guilt is
established beyond reasonable doubt.?® This signifies that in criminal cases
that could significantly impact the freedom and liberty of individuals, the
law requires the highest standard of proof from the judges. On the other
hand, in civil cases, Supreme Court Decision No. 3353/2552 established
that:*

Unlike criminal cases that require the prosecutor to prove the case beyond a
reasonable doubt, the parties in civil cases are required to prove by the standard
of preponderance of evidence. If the evidence presented by one side is more con-
vincing and has greater weight than the evidence presented by the other side, the
judge will decide the case in favour of that side based on the preponderance of
evidence standard.

This means that the law only requires a low standard of proof from the judges
in cases where the outcome will not significantly affect the freedom and
liberty of people. This serves as an illustration of the law’s classification of
court cases based on their seriousness. Although this classification cannot be
directly observed, it is reflected in the provisions of the law and the precedent
set by the Supreme Court of Thailand.

To sum up, this discussion proposes that the division of adjudicative tasks
in human-AI adjudication could be classified by the demand for judicial
discretion and the seriousness of the case. The following will outline a plan
to match human judges and Al with adjudicative tasks that are most aligned
with their strengths.

ITI. A three-tier categorisation of tasks in the hybrid human-Al
adjudication

Based on an assessment of the strengths and weaknesses of human judges
and Al as well as the characteristics of adjudicative tasks, we conclude
that adjudicative tasks such as rendering court judgment or issuing court
orders are generally more suitable for Al if they involve repetitive, non-
discretionary and less serious issues. However, if the issues are compli-
cated, discretionary and high-stakes, they are typically better suited for
human intelligence. Therefore, a three-tier categorisation of tasks for hybrid
human-AI adjudication is proposed as follows.

(a) Tier 1: discretionary decision-making tasks

Tasks that fall under the scope of Tier 1 are alternatively referred to as ‘dis-
cretionary decision-making’ or ‘strong discretion” tasks. These tasks often
require flexible responses to a wide range of problems and need capabilities
other than applying a set of rules to a routine problem. Regardless of the
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seriousness of the task, the demand for judicial discretion in these tasks
makes it a tough nut to crack for Al-based decision-making tools, leaving it
as the sole responsibility of human judges.

Examples of these tasks include rendering a court judgment in criminal
and civil cases that went through full and formal proceedings because the
parties could not agree upon the facts. These cases require the exercise of
human discretion in order to assess the evidence and determine the case-
specific facts. Moreover, it is worth noting that Tier 1 tasks also include
issuing a court order relating to the complex legal motions.

(b) Tier 2: non-discretionary, high-stakes tasks

There are certain adjudicative tasks categorised as Tier 2, which can be
performed by solely applying a set of rules to routine repetitive problems.
These ‘non-discretionary” or ‘weak discretion’ tasks are ideal for automation.
However, despite their suitability for Al these Tier 2 tasks cannot be fully del-
egated due to their high level of seriousness. Some experts argue that relying
on Al tools for these critical decisions shows a lack of respect for humanity.*
Thus, the most appropriate approach in this Tier 2 scenario is to preserve
human dignity by maintaining humans ‘in the loop” and allowing them to
work in tandem with AL3!

Generally, Tier 2 tasks might include rendering a court judgment after
the summary proceedings in high-profile civil cases, family disputes or
property disputes where both sides of the parties agreed upon the facts or
the summary proceeding in criminal cases that usually takes place after the
defendant pleads guilty, as well as issuing a court order in response to the
legal motion in these cases.

(c) Tier 3: non-discretionary, low-stakes tasks
In addition to the first two categories that require human interactions to
some degree, the highest level of automation or so-called ‘full automation’,
in which the Al is responsible for the whole process of judicial determina-
tion, is a key element in a human-machine hybrid adjudication that will
unprecedently increase an overall efficiency level of the judicial system.
Nevertheless, the types of cases that were tailor-made for the algorith-
mic decision-making tool are quite narrowed because of the inherent
limitations of AL

To be specific, the adjudicative tasks in Tier 3 that would be handled by
the fully automated system must consist of at least two specific characteris-
tics: first, they must be a non-discretionary case that presents a routine, low
variation problem so that the Al can create effective generalisation and use
such pattern to deal with repetitive cases. Second, the seriousness of these
cases is supposed to be low enough in a way that the final decision of the case
will not affect people’s freedom and liberty, or that it will not significantly
impact an individual’s right or property. The adjudicative tasks in Tier 3
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include rendering a court judgment in summary civil proceedings such as
collecting a small amount of debt or enforcing a contract, as well as issuing a
court order relating to these cases.

After all, it is noteworthy that the new task allocation in the age of Al
adjudication, as this chapter proposes, is built on the combination of two
main factors: the ‘demand for judicial discretion” and the ‘seriousness of the
case’. A certain degree of each factor in a particular case will determine the
area in which such a case should be allocated, as illustrated in Figure 7.1.

In this chart, the determination of which decision-making tasks should
be assigned to human judges or Al is represented. The X-axis denotes the
degree of seriousness of the case, whereas the Y-axis represents the level of
demand for judicial discretion. The chart proposes that for cases that demand
a high level of judicial discretion (Tier 1 tasks), regardless of the seriousness
of the case, the decision-making task must be reserved for human judges. As
previously discussed, human judges possess the capability to comprehend
the social context, values and nuances that are typically essential in cases
involving strong discretion or complex issues. Moreover, hard cases usually
entail complicated issues that require a detailed explanation, which is an
inherent limitation of Al and the exclusive skill of human judges.

In contrast, the judicial decision-making tasks with a low demand for
judicial discretion and a low degree of seriousness (Tier 3 tasks) may be suit-
able for assignment to Al The efficiency and consistency of Al in dealing
with routine and weak discretion tasks have already been highlighted in
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this discussion. Through the creation of generalisations and patterns from
routine, easy cases, Al can ensure that these cases are evaluated in the same
manner every time, with consistent performance and speed throughout the
day.

Nevertheless, if a case has a high degree of seriousness but a low demand
for judicial discretion, it may be assigned to Al with the oversight of human
judges (Tier 2 tasks). As mentioned earlier, Al is ideal for cases with low
demand for judicial discretion due to its consistency and efficiency. However,
the challenge with assigning these cases to Al is that they present a high
degree of case seriousness that often requires an understanding of social
context and nuance, which only human judges can provide. Furthermore,
for some people, the idea of fully delegating such serious cases to Al could
be seen as a total disrespect to humanity and human dignity. As a result,
policymakers must combine the advantages of both human judges and Al
to handle such cases. This approach will ensure that the cases are handled
efficiently and consistently, while also taking into account the complexity and
seriousness of the issues involved.

This chapter aims to put the chart to the test by examining the Thai court’s
use of the Risk Assessment program and the possible future Al use case in
Thai court in the following discussion.

D. IS THE THAI COURT ON THE RIGHT TRACK?

This chapter has investigated the application of Al in courts globally, with a
particular emphasis on the court in Thailand. Also, the study took a moment
to reflect and reconsider the plan and finally proposed a model for task allo-
cation between the human judges and Al. Without determining if this model
is right or wrong, the discussion will now examine whether the use of the
Risk Assessment program in Thailand and the possible future use of Al in
Thai courts align with the model’s direction.

I. The use of the risk assessment program in Thailand

Considering that the Risk Assessment program is used to evaluate the like-
lihood of breaching bail in criminal cases, the degree of seriousness of this
task is unquestionably high. However, the demand for judicial discretion
in making bail decisions is varied. In ‘routine petty offences’, a demand for
discretion is low since there are clear and certain factors that judges have to
take into account, and judges usually follow the court guideline or previous
decision to maintain a single standard. Due to low discretion but high seri-
ousness, this task is clearly a Tier 2 task, which requires human judge-Al
collaboration. Under this context, the use of the Risk Assessment program
as a supporting tool for judges in Thailand is aligned with the proposed
model.
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Nevertheless, a bail decision in ‘serious or complex offences’ requires
judges to consider a number of circumstantial factors such as age, criminal
record, employment status, the seriousness of the crime, and danger to
society. Thus, the extensive use of human discretion is required, which makes
this task fall within a unique territory of human judges (Tier 1 task). Under
this situation, the Thai court’s use of the Risk Assessment program might not
fully align with the proposed model.

II. The possible future Al use case in the Thai court

According to the 2022-2025 Digital Strategy for the Court of Justice of
Thailand, there is a growing interest in integrating Al technologies to support
judicial adjudication. While the precise nature of the future Al use cases
within the Thai court remains unclear, this chapter hypothesises that low-
discretion and low-seriousness cases are likely candidates for integration
with Al technology. Accordingly, it is postulated that the Thai court may
develop an Al-powered software solution, similar to the robot judge utilised
in Estonia, for handling simple and straightforward civil cases, such as debt
collection and the enforcement of basic contracts.

Given the assumption that the use of robot judges is limited to small civil
disputes, such cases may be considered as having a relatively low degree of
seriousness. In cases where the defendant does not respond to the claim
and a summary proceeding is initiated, there is typically a low demand for
judicial discretion. As such, these cases may be categorised as Tier-3 tasks,
which could be fully handled by Al due to their low degree of seriousness and
limited demand for judicial discretion.

However, in small-claim civil cases that involve complicated issues, such
as when the defendant challenges the claim and the case proceeds to a
witness trial, the demand for judicial discretion increases significantly. This
is due to the fact that such cases often involve new factual disputes, and the
decision-maker must analyse and evaluate various forms of evidence, includ-
ing witness testimony, documentary evidence and expert testimony. As a
result, such cases are typically classified as Tier-1 tasks, which are exclusively
reserved for human intelligence.

In a broad picture, the implementation of Al in the Thai court appears to
be advancing in a cautious and gradual manner, which reflects a commend-
able approach. To further the Al implementation, this study recommends
that the Thai court consider the degree of case seriousness and the demand
for judicial discretion together when applying Al to more complex tasks. This
approach would optimise the collaboration between human judges and Al,
ensuring that human judges work harmoniously with Al, rather than being
replaced by it.

Although the use of Al in courts across most regions is limited to a sup-
portive role, and the idea of Al as an autonomous decision-making authority
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appears to be a distant vision, this chapter will not ignore the facts: the Al
industry is advancing rapidly and the idea of Al replacing human judges in
some specific, limited civil proceedings is already underway. Therefore, it
would be totally irresponsible for us to hang on for a few decades until the
machine literally exceeds human capabilities without any strategic prepara-
tion. Still, the idea of task allocation between human judges and Al requires
more in-depth studies and analysis of the details. It is hoped that the finding
of this chapter could serve as a broad guideline for task allocation in the
soon-to-come Al adjudication and foster further research in this field.
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Chapter 8

The Past, Present and Future of Technology
on Sentencing in Taiwan: Some Constitutional
Reflections

Yi-Yi Lee

A. BACKGROUND

Sentencing is a complex decision in which judges must consider factors
in multi-dimensions. In Taiwan, the turn to the application of technology
in sentencing commenced with the White Rose movement in 2011, the
large-scale public movement triggered by a judgment that pronounced
three-years-and-two-months” imprisonment, whereas the prosecutor had
asked for seven-years-and-ten-months’ imprisonment for a person who
was convicted of sexually assaulting a six-year-old girl.! Such considerable
discrepancy between the requested and handed down sentencing invoked
the public’s questioning whether sentencing decisions were consistent,
transparent and reasonable. Responding to the public’s call for reform, the
highest administration — the Judicial Yuan — committed to the public that
it would endeavour to enhance the transparency and consistency of sen-
tencing decisions.? However, sentencing decisions pertain to the discretion
enjoyed by judges, who are obliged only to follow the law,® especially not
any orders from the government and the judicial administration. To carry
out the judicial administration’s commitment without jeopardising judicial
independence, the Judicial Yuan began the procurement of a series of tools,
with different levels of reliance on technology, to enhance the transparency
of sentencing.

This chapter introduces three generations of the above-mentioned
tools, their methodologies, and their practice (see ‘B. The Past, Present
and Future’). To assess the constitutional implications contextually, it also
introduces two changes in the law — the Constitutional Court Procedure Act
and the Citizen Judges regime, which entered into force respectively in 2022
and 2023 - and their relevance to the application of sentencing technolo-
gies (see ‘C. Sentencing Legal Techs amid Changes’). Finally, it analyses the
accompanying constitutional issues amid changes (see ‘D. Constitutional
Issues’).
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B. THE PAST, PRESENT AND FUTURE - PROCUREMENT
AND PRACTICE THROUGHOUT THREE GENERATIONS

The procurement of the sentencing tool commenced right after the White
Rose movement. The first generation of sentencing tools emerged in 2012
and was publicised in 2016. Whilst still online and accessible to all, the
maintenance of its data stopped in 2019. The procurement and open time-
line of the second-generation tool overlapped with the first-generation one.
The second-generation tool was publicised in 2018 and is still online and
accessible.* The third-generation tool has been online since February 2023.
It is now exclusive to the judiciary. Nevertheless, considering the publicising
trajectory of its predecessors, it is likely to be open to all in the future.

I. First generation (the sentencing database)

(a) Motivation for procurement

The motivation for procuring a sentencing tool directly responded to the
dilemma between enhancing the transparency of sentencing decisions and
avoiding infringing judicial independence. The first proposed solution by the
Judicial Yuan was straightforward, to provide a case database with search
tools.

(b) Methodology and maintenance

The methodology of providing a case database as the sentencing tool stems
from two presumptions: first, like cases should be treated alike; and, second,
if how cases which were similar to the present case have been decided by
other judges in the past can be easily checked, the average and the distribu-
tion of the sentencing decisions in past judgments shape the benchmarks
which assist all stakeholders — the judges, the parties and the civil society — to
examine the consistency and reasonableness of the sentencing decision for
the present case.

In order to realise such a methodology, the Judicial Yuan recruited two
sets of people: experienced criminal court judges and law graduates. The
former creates the instructions on what factors in the judgments are relevant
in defining a ‘like case’ that must be tagged. Taking sexual assault offence
as an example: factors may cover those already stipulated in the law, for
example, whether the accused trespassed into the residence of the victim,
and circumstantial factors not specified by the law, such as whether the
victim suffers from mental illness or was impregnated due to the assault. The
latter then follows those instructions, examines all the applicable judgments
and tags the factors accordingly.
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(c) User interface

Entering by selecting a category of offence, the users may input factors from
sets of options; some are single-choice, whereas some are multiple-choice,
corresponding to the codebook created by the aforementioned judges.
Figures 8.1 to 8.4 display the output. Responding to the input, the page
simultaneously shows the number of matches. After clicking search, the next
page displays the average distribution of sentencing decisions handed down
in those matching judgments.

Once released exclusively to judges in 2012, users soon found the intrinsic
limitation of the first-generation tool: the more factors selected, the fewer
matches were found. For example, a ten-times gap can be found between
Figure 8.1 (2,826 matches of fraud cases where three options were ticked: the
specific provision of the aiding fraud offence that was charged, the provision
of a deduction of the sentence was applied, and the offender has acquired
financial benefit) and Figure 8.2 (246 matches when an additional option,
‘motivation for the crime, was due to financial difficulties’, was ticked). It is
common to find only a handful or zero matches if a user attempts to input all
factors, which invokes the pitfall of lacking representativeness.

Figures 8.3 and 8.4 illustrate various aspects of sentencing decisions in
judgments based on similar facts in the past. These statistics provide a useful
reference for judges. Judges can use this information to quickly acknowledge
how their colleagues make decisions and then apply it to the present case, as
long as the statistical base is not too small and thus unreliable. Another pitfall
is the maintenance cost due to the reliance on human readers to exercise the
tagging process.® In 2019, the Judicial Yuan ceased further maintenance of
the first-generation sentencing system, partly due to the maintenance cost
concern.
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Figure 8.1 A page of the first-generation system displays results (2,826
matches) when the user assigns three factors
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Figure 8.2 A page of the first-generation system displays the number of
matches where the user assigns four factors
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Figure 8.3 A page of the first-generation system displays the distribution of
sentences in DUI cases

Note: The box on the right lists the factors assigned in a search result of the distribution of sen-
tences in DUI cases: judgments made in 2010, the specific offence of DUI (Article 185-3 of the
Criminal Code), the cause of unsafe driving being alcohol-related, breath alcohol intensity test
results of 0.5 to 0.74 mg/L, no harm to others, and the vehicle type being a motorcycle. The table
at the top indicates that eighty-six offenders were fined, eighty-seven received a sentence of less
than fifty-nine days’ imprisonment, one received a combination of both, and thirty-one were
sentenced to more than sixty days’” imprisonment. The percentages are shown.



126 Yi-Yi Lee

% PRRERFENER S S ST OO PUP LS S Sl LS AP E S U C~SLIDHAS LA

S BREFERER
REAE: 5208 SSME : AWM iR
PSS 8 [RIEME FEME |[REME SRR - 99-995¢
ENEFERER 2058 6% |2 (1) S48 |15EEE) > C AESEIO5HEYS TR
izl msm] (v = 876 [0H@E)  [9H  |59HGE) o3 TR
eSS Atk |55H/3.08(1¢k) (55H/3.0% |55H/3.08(1¢%) > FERLRQZFE - RAES
AR 31¢k | 20H(148%) 264 5.08(11%) > EHREENE - 05074 ERSAT
AMGEAGREE [NA [NA NA NA (MGIL)
[mE2eE | Bxe Bpe | Oaewnse | Oamen | DANENFNSE | | > 2EERRE RESE - REREAE
FRE
B A G E_H1% > R 3OE T - B (aEN
3 BERADEDEE )
(o ek

34

26 22

i 2 13

9
0 0 0 0
0

20HPAF 21~30H 31~40H 41~50H 51~60H 61~70H 71~80H 81~90H 91~100H100H 11 £

Figure 8.4 The distribution of specific cases in which offenders were
sentenced to fewer than 59 days of imprisonment for DUI cases

(per Figure 8.3 search)

Note: Figure shows the distribution of the specific cases in which the offenders were sentenced
to fewer than fifty-nine days of imprisonment for DUI cases (per the search conducted in
Figure 8.3) matching the assigned factors. This chart specifically shows the number of individuals
sentenced to imprisonment for fewer than fifty-nine days: thirteen sentenced to fifty-one to sixty
days, thirty-three sentenced to forty-one to fifty days, and so on.

II. Second generation (the sentencing trend system)

(a) Motivation for procurement

To compensate for the limitation of the first-generation tool and explore
the possibility of establishing normative guidelines, the Judicial Yuan devel-
oped the Sentencing Trend System with a predictive function (hereinafter
referred to as the second-generation system) in 20147 and released it to the
public in 2018.

(b) Methodology and maintenance
The methodology of the second-generation system is rooted in the presump-
tion that each criminal conduct corresponds to normatively proportionate sen-
tencing, and the contribution to the sentencing of each factor can be quantified.
The methodology of the second-generation system, therefore, goes: a norma-
tively proportionate range of sentencing for any case can be predicted provided
the factors involved in the particular case can be ascertained and each applicable
factor has been assigned a quantified contribution value to the sentencing.
Similar to the first-generation tool, first, the Judicial Yuan recruited judges
to create the codebook and law graduates to execute accordingly. Second, all
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tagged factors in all applicable judgments undergo regression analysis to find
out the contribution, a quantified positive or negative value, of each factor to
the sentencing decision. Third, the statistical finding of the contribution of
each factor is reviewed by a focus group comprising stakeholders including
the sitting judges, prosecutors, practising lawyers, academics and interest
groups in civil society.® The focus group deliberates over whether the sta-
tistical finding coincides with their expectation; if not, the statistical finding
would be tendered to reflect a more reasonable contribution.’

(c) User interface

The users enter offence from eight categories as presented on the homepage
(Figure 8.5). The user may select from lists of applicable factors: for example,
in the sexual assault offence, whether the defendant was younger than
twenty years old, the number of victims, whether the defendant pleaded
guilty, if any instruments other than body parts were used during the criminal
conduct, from the left panel (Figure 8.6).

The right panel displays the suggested penalty in the upper box and a
range of suggested penalties in the lower box (Figures 8.7 and 8.8 show
search results of DUI and Fraud cases, respectively). These values vary simul-
taneously once the user ticks or unticks different boxes. The users can select
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Figure 8.5 The homepage of the second-generation system
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Figure 8.6 Page displayed after selecting one of the eight categories of
offences: sexual assault case

from the options in the left panel but cannot insert factors unknown to this
system. Subsequently, the adding-up generates the suggested penalty.

III. Third-generation (machine-learning sentencing database)

(a) Motivation for procurement

The loss of law graduates as human resources urged the Judicial Yuan to
review the practicality of updating the databases for existing tools. The
Judicial Yuan, therefore, began the procurement of artificial intelligence-
involved technologies to compensate for the required reading and tagging
work previously done by human readers. The third-generation tool, the
Sentencing Information Systems, applied semantic labelling and automated
tagging to replace the reading and tagging work. It was released to the judges
on 6 February 2023.

(b) Methodology and maintenance

The third-generation system comprises two sets of search tools, fact-based
and evaluation-based. The former is a renewed first-generation system,
in which the human tagging work is replaced by algorithms, semantic
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Figure 8.7 Suggestions for DUI cases based on assigned factors
(no matching cases)

labelling and automated tagging. The latter is another search tool apply-
ing an independent set of search terms. The methodology of the latter
shows the user how the positive or negative evaluation of each fact factor
in similar cases would impact sentencing decisions in past judgments. For
example, a search term might be ‘the user gave positive (sympathetic)
evaluation to the circumstances under which the accused committed the
offence’; whereas the average, range and distribution of the sentencing
handed down in the past judgments applying the assigned evaluation factor
displays accordingly.

(c) User interface

The Uls for the two search tools are separated. On the fact-based search
page, the users may select the offence (Figure 8.9). After entering the second
layer, users may designate the fact factors considered in past cases: for
example, in DUI cases, the volume of alcohol consumed, whether injuries
were incurred, the type of vehicle used, and whether the defendant is a
recidivist of the same offence (Figure 8.10). The number of matches may
change in response to the user selection. After submission, the next page
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Figure 8.8 Page displaying an instance of fraud

shows the distribution of sentencing decisions matching the designated fact
factors in past judgments, by types of punishment or terms of imprisonment
(Figures 8.11 and 8.12).

In the evaluation-based system, users enter offences (Figure 8.13). Then,
the users may assign their evaluation on each factor as for/against/neutral
(on the accused). The factors to which users may assign their evaluation
include the post-commission attitude, the damage incurred, the personal-
ity of the defendant, the victim’s attitude, etc. The number of matches and
the distribution of the sentencing decision are displayed simultaneously
according to the input (Figures 8.14 and 8.15).

The comparison between Figures 8.14 and 8.15 demonstrates that when
more options for ‘evaluation for the defendant” were selected, the outcome
favours softer sentencing decisions. This is shown from the concentration of
the shorter bars on the left side of the distribution chart, given that the total
number of cases distribution (curve) remains unchanged.
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Figure 8.14 The second layer of the evaluation-based system shows the
distribution of sentencing decisions handed down in matching judgments
Note: The page displays the total number of judgments in this category within a specific time-
frame from 2018 to 2019. The red number shows the number of matching judgments that meet

the designated evaluation for each factor: the common aggravating or mitigating factors in drug-
related cases and general sentence-related factors.
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Figure 8.15 Distribution of sentencing decisions handed down in matching
judgments

Note: A change that was made (compared to Figure 8.14) was how the factor ‘the integrity of the
defendant’ was evaluated. In Figure 8.14, this factor was not considered, but in Figure 8.15, only

judgments that gave a positive evaluation to the integrity of the defendant were counted. As a
result, the number of matching cases dropped to 54.

C. SENTENCING LEGAL TECHS AMID CHANGES -
CONSTITUTIONAL COMPLAINTS AND CITIZEN JUDGES

This chapter aims to assess the constitutional implications of the tech-
nologies on sentencing contextually, taking into account both the users
of the systems and the reviewers of the sentencing decisions. Therefore,
the background where two legal regimes recently came into force must
not be overlooked: first, the entry into force of the Constitutional Court
Procedural Act 2022 (CCPA 2022), which envisaged the constitutional
review of judgments; and, second, the entry into force of the Citizen Judges
Regime in 2023, which expands the concept of ‘judges’ to include lay
persons with no prior knowledge of how sentencing decisions were made
in the past.

The first represents a new possibility in the way that sentencing deci-
sions might be reviewed in the future. In Taiwan, the review of sentencing
decisions has been exclusive to the superior courts, the High Court and
the Supreme Court, whereas the constitutional review of legislative acts
is exclusive to the Taiwan Constitutional Court (TCC). The Constitutional
Court Procedure Act 2022 bestowed on the TCC an extra jurisdiction to
review the constitutionality of how judges interpret and apply those laws.!
In other words, it now becomes possible for the TCC, if requested by
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individuals, to review the constitutionality of the judge’s interpretation of
the laws stipulating sentencing matters, which includes the judge’s philoso-
phy and methodology on exercising their discretion on sentencing, with or
without technological sentencing tools.

The second represents the emergence of a new group of stakeholders who
have access to technological sentencing tools. Although no evidence suggests
substantial reliance of the current users, the professional judges, on the exist-
ing first-and-second generation systems (details see D.I. ‘Conceptualising
a fair court — the independent judges and the responsibility to reason’), the
status quo is likely to change following the introduction of the Citizen Judges
regime, which changes the compositions of the ‘judges’ backgrounds’. Since
the new group of ‘judges” will face difficult decisions, it will be worth observ-
ing whether this new group tends to refer to or rely on the statistics showing
a taxonomy of sentencing decisions made in the past. As a result, after the
entry into force of the Citizen Judges Act in 2023, it is not fanciful to expect
the practicality of the sentencing system and the judges” willingness to con-
sider referring to the sentencing legal techs to increase.

The following section discusses the constitutional reflections based on
precedents regarding the relevant principles of sentencing laid down by the
TCC in the past, the practical application of technologies on sentencing and
their constitutional issues in the present and the future involving the two
new regimes.

D. CONSTITUTIONAL ISSUES - THE CHALLENGE OF DUE
PROCESS

The TCC has not yet directly ruled on issues related to the application of
technologies on sentencing. However, some case law of the TCC has been
established in criminal justice discourse and is worth looking at. It is the
TCC’s settled case law that punishments must only be imposed by a formally
and substantively fair court;'! to comply with the constitutional safeguard of
due process, only admissable evidence verified within an adequate process
shall be used against a criminal defendant,'? who has the right to know and
challenge the evidence used against them.' It is also the TCC’s settled case
law that any punishment shall be given by a court whose discretion is intact,'
in the manner that judges have discretion to apply individualised punish-
ment or treatment responding to the gravity of the conduct and the culpa-
bility of the offender (the proportionality of punishment, or the principle of
Nullapoena sine culpa).’> Meanwhile, the right not to be discriminated against,
or the principle of equality, is explicitly enshrined in the Constitution, which
concretises the mandate that ‘like cases should be treated alike’. Stemming
from these case laws, the following subsections attempt to conceptualise
three constitutional mandates in the context of applying technologies on
sentencing: the concept of a fair court (D.I); the concept of admissibility of
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evidence and the right of the defendant to know the evidence used against
them (D.II); and the concept of proportionate sentencing will be revisited in
the legal tech context (D.III).

I. Conceptualising a fair court — the independent judges and
the responsibility to reason

Two dimensions related to the court are worth discussing in the context of
the application of technologies to sentencing. First, judicial independence,
as a pillar of the rule of law, is enshrined in the Constitution, which stipu-
lates that judges shall only be bound by law and shall not be interfered with
internally or externally when carrying out their duties.’ In this regard, the
application of sentencing tools might concern judicial independence if the
sentencing suggestions produced by the technological tools gain substantial
binding force. One example of the substantial binding force is where the
higher court would quash the lower court’s sentencing decision if the latter
deviated from the suggestions generated by sentencing tools.

Second, this chapter proposes that the constitutional mandate of a fair
court encompasses that the judges, to an extent, are obliged to give adequate
reasons that support their judgment.!”” However, it must be clarified that
there is no case law of the TCC directly affirming this obligation since it con-
cerns the allocation of judicial resources. Such an obligation often hampers
judicial efficiency and worsens the workload of judges. The concretisation
of such a potential constitutional mandate in the context of the application
of sentencing tools may be that judges bear the obligation to state how they
applied the sentencing tools, as well as whether and why they adopted or
disregarded the suggestions.!®

Neither did these issues invoke prominent concerns or spark wide dis-
cussion in Taiwan. The present writer attributes this to a low reliance on the
first-and-second-generation systems in the practice of judges, which coin-
cides with the proclamation of the Judicial Yuan that judges are not bound
by the suggestions generated by the systems. The writer observes no obvious
impetus suggesting such reliance might increase after the introduction of the
third-generation system or the entry into force of the CCPA 2022.

Nevertheless, the entry into force of the Citizen Judges regime in
January 2023 is likely to distil such equilibrium. For applicable cases, the
Citizen Judges regime changes the background of the judges, from solely
professional to partly laypersons and partly professionals. It is arguable that
the scientific outlook and methodology of the first-and-second-generation
sentencing tools, reflecting that the outputs represent the decisions of
experienced professionals, may compensate the layperson’s confidence
in making the sentencing decision, which subsequently reinforces the
layperson’s willingness to rely on, or even abide by, the suggestion gener-
ated. Moreover, the Judicial Yuan explicitly indicated that facilitating the
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sentencing procedure in Citizen Judges” involved cases is the main impetus
of the third-generation Al-based system." It would be unsurprising if the
further ‘hi-tech’ third-generation system attracts more applications and
enhances reliance.

It is therefore suggested that the future challenge is likely to focus on
how to ensure the proper technological literacy of the Citizen Judges.
Citizen Judges should be informed that factors that contribute to propor-
tionality in sentencing often interrelate with each other;*” that the function
of a trial court includes restoring justice, conflict and achieving social cohe-
sion;?! and that no legal tech or algorithm can replace the ‘independent
mind’ of a judge.?

II. Revisiting the defendant’s right to know and challenge the
evidence used against them

Under the guarantee of due process and the right to a fair trial, it is the TCC’s
settled case law that the accused individuals enjoy the constitutional right
to know and challenge the evidence used against them. In circumstances
where the sentencing suggestion generated by the system is referred to in the
judgment, such a suggestion fulfils the widest concept of evidence. The issue
then arises as to whether the defendant is entitled to request the disclosure of
the algorithms — if any — built into the systems, and the methodology of the
systems. A wider out-spill of the issue is whether the defendant is entitled
to request the disclosure of what search terms the judge has input to get the
output suggestion, as to the methodology inside the judge’s mind regarding
how they decide to adopt or disregard the suggestions. The latter represents
the flip of the coin of the judge’s obligation to reason (already addressed in
illustrated in D.I).

The issue of disclosure concerns the so-called technological black box.
Once requested by the defendant, the relevant information, especially the
quantification, formula forming of the system, the date and methodology,*
and/or algorithm,? should be explained to fulfil the defendant’s effective
opportunity to challenge the reasonableness and admissibility of the evi-
dence.” This coincides with the famous umbrella term ‘technological due
process’, proposed by Citron,?® and the auditability, transparency, and con-
sistency, in the specific context of an algorithm by Villasenor and Foggo?” and
others.”

So far, defendants have little motivation to challenge in this regard
because of the low reliance of judges on the sentencing systems. However,
this aspect of legal challenges might be enriched after the introduction
of the Al-based third-generation system by several factors coming into
play: the precision of auto-tagging and explainability of the semantic
labelling,?’ the neutrality of the evaluation factors is biased,* and whether
the bias may be corrected.
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Moreover, it is worth observing whether the concept of the right to know
and challenge evidence used against them would evolve, particularly follow-
ing the likely increasing reliance on sentencing tools following entry into
force of the Citizen Judges regime (as illustrated in Figure 8.4: the defendant’s
lawyer challenged the black box).

ITI. Conceptualising fairness in sentencing — between proportionality
and equality

It is noteworthy that in a specific case involving a sentencing system, the
Supreme Court and the High Court had differing views. The issue of fair-
ness in sentencing was featured in a debate between the two courts. In this
case, the High Court was asked to review the fairness of the sentencing
decision made by the District Court. The defendant appealed on the ground
that the latter’s decision was disproportionate. The High Court overturned
the District Court’s decision. The judgment indicated that, after searching
in the first and second-generation systems, it was clear that the District
Court’s decision departed from the suggestion and average sentencing
decision in similar cases. Based on the principle of equality, a justifica-
tion is required for this discrepancy. As the District Court failed to explain
such a discrepancy, its sentencing decision cannot sustain the principle of
equality and must be overruled.?> The Supreme Court was then asked to
review the High Court’s decision, and it upheld the decision, however, for
a contrasting rationale. The Supreme Court emphasised that judges must
focus on the specific details of each case when making sentencing deci-
sions® to ensure that individuals receive appropriate and tailored punish-
ment. This means judges must not consider irrelevant information from
other cases, including decisions of other cases shown in the sentencing
systems.?*

The Supreme Court’s view indicates the tension between the legitimacy
of any sentencing system and the constitutional principles regarding sen-
tencing. Some even comment that the Supreme Court’s ruling, despite not
explicitly stating that considering the past data per se violates the principle of
proportionality and individualised sentencing, has eliminated the practicality
of the first-and-second generation systems.*> A dilemma for judges therefore
emerges. Consulting the sentencing tools might help a judge fulfil their task
to treat their present case like other ‘like cases.” Meanwhile, consulting the
sentencing tools might hamper the judge’s duty to concentrate on the present
case and disregard irrelevant information. The issue then becomes, in the
language of criminal procedure, whether the output generated by the first-
generation system is admissible;* and in the language of the Constitution,
whether there is a constitutional space left for the judges to apply sentencing
tools in practice. After the expansion of the jurisdiction of the TCC due to the
entry into force of CCPA 2022, it is worth observing whether the TCC would
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elaborate further regarding the nuance between the principle of equality and
proportionality.

Another issue is the ‘narrowing effect,” which refers to judges’” inclina-
tion to decide similarly due to consulting the same sentencing system. It is
worth observing whether the Courts would elaborate more, after the intro-
duction of the third-generation system and the involvement of layperson
judges, on whether fairness is bestowed with dynamic meaning,®” whether
the narrowing effect derived from the application of aggregated data and/
or algorithm is desired,®® or it should be avoided because algorithms do
not reflect the degree of severity and might worsen the correctness of the
information.®

E. CONCLUSION

This chapter introduced three generations of sentencing tools with differ-
ent methodologies for applying technology. The first-generation search tool
and the second-generation (normative) sentencing trend system in Taiwan
were the Judicial Yuan’s responses to the public’s call for transparency and
predictability in sentencing. Few constitutional challenges have been raised
so far, partly due to awareness of the danger of breaching the principle of
individualised sentencing specified by the Supreme Court, and partly due to
the professional judges” low reliance on the sentencing tools.

This discussion proposed that the change of users, the change of review-
ers of doctrines, and the change of the technology itself are variants of the
constitutional implication of sentencing tools. The entry into force of the
Citizen Judges regime in January 2023 is likely to put the application of tech-
nology on sentencing under the real pressure test by adding a new type of
user. If reliance on the sentencing tool increases, the constitutional mandate
for a fair court where the judges bear the obligation to reason might be
further discussed and defined.

In the same thread, the release of the third-generation systems in February
2023 represents a change in the technology itself. It also increases the likeli-
hood that the accuracy of the technology and the transparency of algorithms
would be challenged under the issue of how to carry out the defendant’s right
to know and challenge the evidence used against them.

The entry into force of the CCPA 2022 adds another variant as a poten-
tial competent reviewer of doctrine emerged. The settled doctrine set by the
Supreme Court that little space is left for the application of sentencing tools
without jeopardising the principle of proportionality, that is, giving indi-
vidualised sentencing, its intersection with the principle of equality and other
applicable doctrines can now possibly be revisited and further elaborated if
the TCC decides to admit a complaint regarding the methodology of apply-
ing technology on sentencing. The future of these three dimensions remains
worth observing.
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Chapter 9

AI and Criminal Sentencing in China:
Applications, Misgivings and Prospects

Xiaohan Liang

A. INTRODUCTION

The People’s Republic of China (PRC) has embarked on the construc-
tion of ‘smart courts’. First enunciated by the Supreme People’s Court of
China (SPC) in 2015, the concept of smart courts entails the modernisa-
tion of the justice system through informatisation and intelligentisation of
judicial processes.! The Thirteenth Five-Year National Informatization Plan
(=R FAE BARR]) issued by State Council in 2016 fully endorsed
the construction of smart courts.? Three years later, the President of SPC,
Zhou Qiang, stressed once again that

From the vantage point of serving the construction of a socialist state based on
the rule of law, ensuring high-quality economic and social development, and
advancing the modernization of the trial system and trial capacity, courts at all
levels should take effective measures to comprehensively deepen the construction
of smart courts.?

Since then, Al and other digital technologies have been applied to various
stages of litigation, from case filing and case management to trial proceed-
ings. For instance, courts have outsourced the development of intelligent
systems to commercial partners who, among other things, develop applica-
tions for retrieving similar cases or recommending custodial sentences.

The application of Al to the criminal domain has attracted both praise and
criticism. On the one hand, algorithmic guidance can help maintain consist-
ency across cases, thereby achieving the ideal of having like cases decided
alike.* On the other hand, Al can also set back the pursuit of substantive
justice.> Algorithms may propagate bias, especially when they are hidden
or not well understood.® They may not always be able to balance social and
moral values when recommending punishment. Moreover, the intrusion of
Al into adjudication, even in an advisory capacity, could blur responsibility
for judicial errors due to the separation of legal professional knowledge and
technical knowledge. The sophistication of algorithmic systems and the tech-
nical expertise required to design them might also result in legal policy being
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made in the private sphere by technology firms rather than in the public
sphere by the political-legal organs.

Despite some extravagant reports on social media and in the popular
press about robot judges taking the bench in China,” the role of Al in practice
remains supportive and auxiliary; decisions are rendered by human judges,
not Al systems. Will Al eventually come to replace human judgment and dis-
cretion? Prevailing sentiment suggests not. Permitting an algorithm to make
decisions on its own exacerbates the accountability and legitimacy concerns
touched on above. Moreover, there are persistent worries that automated
adjudication might violate a defendant’s right to due process.

This chapter will summarise current applications of Al in Chinese crimi-
nal sentencing and empirical evidence of the legal community’s reception
of major functions that have been applied. It will then sketch some misgiv-
ings about the use of Al in criminal proceedings before addressing future
directions.

B. APPLICATION OF AI IN CHINESE CRIMINAL SENTENCING

The public demand for legality and fairness provides some of the political
impetus for technologising the legal system.® Secretary-General Xi Jinping
has made it a priority that ‘people feel fairness and justice in every judicial
case’.? Al can improve the operational efficiency of the courts, which have
been experiencing an explosion in caseloads. Al can also enhance the consist-
ency of adjudicative outcomes and discipline judicial decision-making.' In
response to the national smart court initiative, local courts have introduced —
and advertised — a range of Al solutions. There is not any nationally supplied
or approved Al system for criminal sentencing. Al applications vary from
region to region and within the judiciary hierarchy. The Shanghai High
People’s Court, for instance, unveiled the ‘Shanghai Intelligent Assist Case
Handling System for Criminal Cases” in 2017 to great fanfare. This criminal
case management system, also dubbed the 206 System’, offers a suite of
twenty-four utilities, including review of arrest conditions, electronic file
transfer, scheduling of meetings case retrieval, sentencing recommendation,
indexing of professional knowledge, document generation, case procedure
supervision, audio and video recording, etc.!

Although the Al solutions deployed in local courts may be built by dif-
ferent developers and trained on different databases, they tend to share
some basic functions. One such function is case retrieval, that is, the task of
identifying cases that are close to a given query case. Sentencing disparities
for the same crime have, in recent years, provoked public disquiet about the
injustice of identical cases being decided un-identically (‘[F] %A [F]#]’).12 The
comparison of like cases promotes unity and consistency in the application of
the law. Case retrieval has garnered even more importance in 2021 following
the SPC’s promulgation of the Implementation Measures for the Uniform
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Application of Law by the Supreme People’s Court.!* Among other things,
these measures require judges to address similar case search in their trial
reports or prepare a separate similar case search report.'*

Since there is no nationally adopted case retrieval system, local courts
have acquired their own software and platforms. To illustrate, the High
People’s Court of Inner Mongolia employs Faxin Zhitui (VA{554E), a
system that automatically extracts and mines the summary and basic facts of
an input case to produce a report of similar cases, relevant legal provisions,
prior or pending cases involving the same parties, and serial cases.'® Faxin
Zhitui reportedly scours over 120 million judgments, 120 million items of
legal scholarship and data on about 230 million cases to generate this infor-
mation. To take another example, the Yili Kazakh Autonomous Prefecture
Branch of the Xinjiang Uygur Autonomous Region High People’s Court
uses a system featuring three search modalities in the form of a desktop site,
a mobile app, and a word processor plug-in.'” The desktop site allows the
judge to specify a number of search criteria, including the pertinent docu-
ment sections and the logical relationship between keywords. The mobile
app, by contrast, automatically extracts key information from an input docu-
ment; judges do not have to enter any search terms and need only select from
the machine-generated tags to obtain relevant results.'

Overall, however, due to technical obstacles, data limitations and institu-
tional inertia, case retrieval algorithms have not profoundly changed judicial
practice. The glowing publicity about many case retrieval tools is belied by
poor functionality and low uptake.”” Some judges are unaware that their
courts have a case retrieval tool,’ and those who are have complained that
the software does not meet their use requirements.?!

Another common function of Al solutions is recommending sentences.
Sentencing recommendations can be made based on legislative interpreta-
tions, judicial interpretations and the implementation rules of provincial
sentencing guidelines or on previous cases. The application Little Judge Bao,
developed by an interdisciplinary team of subject matter experts, combines
both approaches to predict sentences.? Little Judge Bao is now in service
in various courts and is also consulted by other political-legal organs. The
Qingyuan Qingcheng District Procuratorate, for one, in Guangdong Province
has used Little Judge Bao to prepare sentencing suggestions since October
2022.% These suggestions, it is claimed, were all accepted by the courts.?

The Shanghai High People’s Court’s 206 also learns from past cases to
give sentencing predictions and recommendations.” The 206 System pulls
from criminal case documents data about statutory punishment, benchmark
punishment, and declared punishment. It also extracts information about
sentencing circumstances, discretionary factors, and historical factors to
create a training set for machine learning. The statistical model learned by the
machine generates sentencing recommendations for the reference of judges
and prosecutors.?® Created by iFLYTEK in 2017, the 206 System is now in
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its fourth iteration. Analogous criminal case management systems designed
by iFLYTEK have been adopted by judicial institutions in Anhui, Shanxi,
Guizhou, Xinjiang, Shenzhen, Henan, Qinghai, and other provinces.?” But
not all courts in the country are equivalently equipped.?®

Al recommendations of sentences are not uncontroversial. There is a
worry that algorithmic suggestions, despite their non-binding nature, will
distort the independent judgment of the human decision-maker, thereby
occasioning mistakes or bias.? The heavy caseload confronted by judges
may cause them to acquiesce in Al suggestions. Others downplay this threat,
arguing to the contrary that algorithmic assistance enhances the precision of
sentencing by displacing the multitude of factors that might otherwise bear
on the judicial mind.* There is also anxiety in some quarters about the lack
of transparency into the predictive model used to generate sentence recom-
mendations.?! To assuage this fear, some have called for Al suggestions to be
confined to more simple and clear cases and for suggestions to be accompa-
nied by reasons.*

Yet another function of Al solutions is to warn legal decision-makers
about dispositions that deviate too far from the norm. The application of a
legal rule is an exercise in normative reasoning that calls for social and moral
judgment. There can therefore be reasonable disagreement about the results
that should follow from any given set of facts. At the same time, gross dis-
crepancies in otherwise undistinguishable cases foster sentiments of unfair-
ness and suspicions of favouritism. The phenomenon of ‘identical cases being
decided un-identically” can therefore hurt judicial credibility and undermine
public trust in the legal system.** The monitoring of judicial outcomes by Al
can discourage judges from straying too far from some defined standard. In
so doing, Al serves as a check on judicial arbitrariness and corruption®™ and
furthers the cause of having ‘identical cases decided identically’.?® Indeed,
the SPC has promoted intelligent warnings in the adjudicatory phase as a
mechanism for regulating judges and guaranteeing a fair outcome.*”

Jiangsu High People’s Court’s Al warning platform is illustrative. The
platform comprises five functional modules: similar case recommendation,
legal knowledge references, intelligent assistance in sentencing, intelligent
error correction, and warning of sentencing deviation.* The platform auto-
matically captures case file materials and calculates a deviance ratio by com-
paring the predicted and actual sentences.*” A warning is triggered when the
deviance ratio exceeds a fixed threshold.*

Although this cautionary function of Al is, in principle, attractive, estab-
lishing the outer limits of sentencing variation is a vexed issue.*! The difficulty
is not merely an empirical one. Implicated in the determination of these
limits are questions about the reasonable bounds of judicial discretion and
the validity of social or cultural considerations for culpability,** and hence
whether these factors should be considered by Al in computing sentenc-
ing norms. The threshold for deviance ratios like the one described above is
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often set between 5% and 30% although no rationale has been proffered for
the choices made.* Some propose that sentencing norms should be derived
from the collective experience of criminal judges.* Others maintain that pro-
cedural regularity, not artificially imposed sentencing ranges, is ultimately the
best safeguard against judicial wilfulness and malfeasance.®

C. MISGIVINGS ABOUT THE USE OF AI IN CRIMINAL
PROCEEDINGS

Al, even when performing an assistive or advisory role, may alter case out-
comes.* For this reason, even relatively modest applications of Al to the
criminal domain have been questioned and criticised. There are several per-
vasive anxieties about involving Al in criminal proceedings.

First, algorithmic ‘black boxes” vitiate the transparency and fairness of
criminal proceedings.*” Al systems can be opaque or uninterpretable, raising
doubts about the accuracy and aptness of their suggestions.*® Algorithms
trained on human decisions will learn the biases manifested in those out-
comes. This may occur even if algorithms are denied access to protected or
special characteristics. The impenetrability of Al shields these biases from
public scrutiny, thereby allowing discrimination to be reproduced and even
amplified under the guise of scientific objectivity.*’ Although human judges
are not free from prejudice and may not be completely forthcoming about
their motivations, they are at least constrained by the collegiate panel,
the duty to give reasons, and, in China, personal accountability for their
reasons.”” The advent of Al in criminal proceedings can therefore diminish
public confidence in the justice system, particularly if judges take algorithmic
guidance as justification for their decisions.!

Second, Al is thought to be incapable of making the social and moral
judgments necessary to reach a fair and reasonable (‘1752 heging heli)
outcome.>? Criminal sentencing, in particular, calls for a balancing of compet-
ing goods, interests, and values. Although the notion of “public policy and
ethics’ (‘A7 AR, gongxu liangsu) is not formally recognised in PRC criminal
law, it is a de facto principle of criminal judicial practice to take societal atti-
tudes, practices and discourse into account when passing on a case.® Al, it
is held, does not have the normative sensibility to articulate the demands of
morality for any given set of facts.>* To the degree, then, that Al influences
judicial outcomes, sentencing decisions will fail to give full expression to the
requirements of morality and the law.*

Third, reliance on Al in criminal proceedings could undermine the adju-
dicatory and policymaking authority of judicial institutions.”® PRC courts
usually do not have the technical wherewithal to develop their own Al
systems; most if not all of the solutions they adopt are procured or com-
missioned from technology firms.>” In the course of designing software,
these companies make choices that have implications for how the law is
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interpreted, applied and even made. Take, for example, the threshold for the
deviance ratio above which an intended decision is to receive an Al warning.
The default parameter for this threshold, if set by the software developer, will
shape the sentencing behaviour of judges.®® The intelligentisation of judicial
processes therefore opens a channel for private actors to exercise public
prerogatives.”” Intentional or not, such arrogation of power is all the more
disturbing in the sentencing context where the state’s agents are invoking its
monopoly on force against the individual. Although some might believe the
danger to be minimal, these worries are exacerbated when judges repose too
much confidence in their algorithmic aides.®

Concomitantly, the participation of Al in criminal cases risks blurring
the responsibility for judicial mistakes.®® Under the PRC Criminal Procedure
Law, courts have the right to conduct trials and judges are accountable for
the cases they try.®? But the intervention of Al in sentencing raises the dif-
ficult issue of who ought to be held responsible if things go awry.®® Some
maintain that a decision-maker can be legally liable only if it can explain its
decision.®* The inexplicability of algorithmic reasoning renders it immune to
legal liability; accountability must therefore be borne by the human judge.
Or so the argument goes. Others locate the true source of the conflict in the
separation of legal professional knowledge and technical knowledge.®> When
Al dominates criminal proceedings, it is the algorithmic designers who are
in charge because only they possess the relevant technical expertise. On this
line of reasoning, it is they rather than judges who must bear responsibility
for Al-induced errors. Still others have insisted that it is judges who must
ultimately be answerable for mistakes occasioned by their blind deference
to algorithms.®® But how about situations where the mistake could not
have been avoided by judicial diligence or where it surfaced only following
advances in the state of the art?®” In sum, the emerging role of Al in criminal
proceedings might render the boundaries of responsibility ambiguous®® and
diminish public trust in judicial authority.®

D. FUTURE DIRECTIONS

As technology advances, China continues to explore the integration of justice
and technology. In 2024, Suzhou Central Court launched a new generation
of artificial intelligence-assisted case handling systems called ‘Future Judge
Assistant’.”? In addition to the aforementioned functions, this Al system
has autonomous learning capabilities. With the continuous accumulation of
case data, the system can continue to learn and iterate on its own, increas-
ingly improving the identification of case characteristics, understanding of
legal knowledge, and accuracy of similar case analysis, and continuously
improving the overall efficiency of case-handling.”! As described by Jiangsu
Economic News, ‘Future Judge Assistant” will give the judicial system the

‘strongest intellectual brain”.”?
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Al holds out the promise of faster, cheaper justice and there is no doubt
it will find more and greater applications in the Chinese legal system.” But
will Al ever come to pronounce verdicts and sentences upon criminal defend-
ants?”* The answer depends on whether ordinary people can accept algorith-
mic judgment” and continue to ‘trust the judicial system and feel the concern
of the government’.”®

The prospects so far are not optimistic. Trial by Al appears to compro-
mise fundamental due process rights guaranteed by the PRC Constitution
and Criminal Procedural Law. To take a simple example, criminal defend-
ants have a constitutional right to defend themselves. But Al, at present,
does not seem capable of affording defendants a meaningful hearing or
of responding in a deliberative manner to defendants’ claims and argu-
ments.”” Algorithmically administered justice can therefore erode the legiti-
macy of the criminal law and legal institutions. Indeed, our own research
finds that in the criminal context, human judges are broadly perceived as
being procedurally fairer than Al. Additionally, the issue of liability when
Al causes risk and damage is also up for debate.”® The nation’s highest
court seems to agree. In a December 2022 opinion on the subject, the SPC
instructed that:

Al shall not make judicial decisions substituting for the judge in any case, disre-
garding technology advancement. The results from Al shall be for supplemen-
tal references only, for adjudication or judicial supervision and management.
Ensuring all judicial decisions are made by the judicature, all judicial powers are
administered by adjudicative authorities, and all judicial accountability ultimately
falls on the decision-maker. All users have the right to decide whether or not to
use judicial Al assistance and the right to terminate their interface with Al prod-
ucts and services.”

It is therefore clear that, for the time being, Al will at most serve as an adjunct
to human judgment and decision-making in Chinese criminal sentencing.
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Chapter 10

The Routinisation and Depersonalisation
of Justice

Jane Loo and Mark Findlay

A. INTRODUCTION

Recent developments in technology have altered the traditional face of the
judiciary and are often represented as positively influencing the openness,
accuracy and efficiency of information flow for the judiciary.! Technology has
enabled enhanced access to online court records and documents ensuring
accountability, virtual hearings have facilitated remote or difficult participa-
tion promoting court accessibility, and predictive algorithm tools are utilised
to identify inconsistencies or trends in case outcomes, enabling greater
overall consistency and transparency. Technology has also been increas-
ingly harnessed in court systems for the purpose of case tracking, precedent
analysis and writing decisions, promoting the productivity of the Courts.
However, even as legal technologies continue to evolve alongside new tech-
nological advancements and user demands/needs, it remains important to
measure these benefits against a defendant’s right of “access to justice” and
their due process rights.

This chapter first elaborates on how digitised justice can worsen the
access to justice gap through the ‘depersonalisation and routinisation of
justice” service delivery. Later, it offers recommendations for the design
and deployment of more human-centric and inclusive Al in the judicial
process.

B. WHAT IS DEPERSONALISED JUSTICE?

The delivery of justice is depersonalised when technology is deployed to
substitute processes or services that presently involve a human actor or
person-to-person experience. Take, for instance, when users seek to access
court information but are directed towards technologies designed to replace
personalised interactivity and services.

One notable example here would be the deployment of smart chatbots.
Courts around the world have adopted Al chatbots to handle simple inquiries
from the public and these Al chatbots have been fed with various questions
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and answer pairings, operating procedures and other court information so
that when a question is posed by a court user, the bot can present an auto-
mated response. While the employment of these chatbots can be useful
to manage simple public enquiries and move cases along more efficiently,
occasions may arise where a user would require more information than
what a chatbot can offer. For instance, when individuals are enquiring on
more complex questions, or when certain questions and answer pairings
are limited and lacking in important nuances. Similar to the use of other Al
systems in the judiciary,* reliability, clarity and accuracy is also an issue with
these chatbots. Additionally, in cases where users are diverted to chatbots
(with no alternative to speak to a human personnel), users may experience
frustration, impatience and annoyance® when they are unable to receive an
appropriate answer to their question. Thus, while automation may arguably
lead to more predictability and “access” in the broader sense, the quality of
personalised and individualised justice becomes the casualty since defend-
ants are dealt with as a homogeneous group and could potentially be denied
access to legally relevant information from in-person sources that might
prove critical for securing their right to a fair trial.

The depersonalisation of justice is especially problematic when it surfaces
in sentencing or mitigation decision-making. Traditional court processes
value human sensitivity and judges’ discretion but when replicated by auto-
mation (e.g. through the use of predictive algorithm tools), the algorithm
may prioritise efficiency or other utilitarian considerations to the exclusion
of basic principles such as fairness or transparency. Take, for example, the
use of predictive algorithm tools by some courts for the purpose of making
sentencing, probation and bail decisions. These programs make predictions
about a defendant’s risk of reoffending or fleeing based on variables such
as a defendant’s criminal record, their failure to attend court, crime severity
and other factors deemed relevant or important by the risk prediction tool.
However, for the appropriate cases, judges still need to apply their discretion
according to individual case particularities to guarantee the doing of justice.
The generalisation of certain cases into distinct categories by these predictive
tools could potentially devalue and ignore the important role of the human
judge. Technology cannot be a substitute for human judgement if justice
demands subjective application.

To concretise these critical speculations, the chapter examines the use of
electronic guilty pleas and the creation and delivery of automated mitigation
pleas in the Singapore Courts.

In Singapore, it is possible to plead guilty by electronic means for some
minor traffic offences after an offer of composition has expired.® These
offences are typically offences committed under the Road Traffic Act or
Parking Places Act.” A plea of guilt may be entered into at an AXS auto-
matic bill-payment station, and the offender can plead guilty to the offence
without needing to attend court.® In this expedited process, the accused
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may, however, lose out on the opportunity to consult a court personnel and
it may also trivialise the importance of defendants requiring legal advice. In
these cases, the accused may not appreciate the full nature of their plea and
punishment because of a lack of information from automated options. This
becomes especially problematic when the offence in question carries a pos-
sible imprisonment term.” What happens after the accused pleads guilty?
Will pleading guilty result in a criminal record? The answers to these ques-
tions are not always immediately obvious to an unrepresented accused and
may demand critical interaction with the legal profession. However, when
pleading electronically is presented as an option, the likelihood of an accused
person preferring to go to court is sharply reduced since defendants are likely
pick the option that is convenient and less intimidating. Additionally, it is
important to consider whether such an electronic option might interfere with
an accused fully appreciating what they are pleading guilty to and being pun-
ished for. When cases are dealt with in such an ‘administrative’ fashion, the
majesty of the courts and the gravity or seriousness of the offence may be lost
to the accused. Nonetheless, despite these limitations, digital innovations
like electronic guilty pleas are still viewed favourably by some members of
the legal profession as helping to speed up the sentencing process, especially
for minor offences, thus enhancing court efficiency and optimising court
resources.!? Yet, as emphasised above, electronic guilty pleas cannot provide
sufficiently personalised information to equip an accused with enough
knowledge to make their judgement. Instead, they are designed to reduce
individual choice to a simple ‘yes/no” binary. The accused’s experience in
the conventional plea-bargaining process involving their lawyer and their
in-person court attendance is now replaced with a push of a “guilty” button.
The plea-bargaining process and public justice service delivery are deperson-
alised because the lawyer, the judge, the live court and its visitors are absent
features in this digitised process. The human experience is limited, and any
interaction is restricted to the digital screen. When these important charac-
ters and features are missing from this ‘machine court’, it cannot be said that
justice is delivered in an impartial, fair, transparent and accountable manner
that is productive to a defendant’s due process rights.

Moving on to the use of electronic mitigation pleas, the Primary Justice
Project at Singapore’s Community Justice Centre offers accused persons the
opportunity to draft their own e-guided mitigation pleas.!! After such a plea
is drafted, it is reviewed by a lawyer at a fixed fee during a one-hour legal
consultation. Access to this e-mitigation platform is, however, only available
to accused persons who are signed on to PJP’s services.!? The public has no
general access to this service so the quality of this service/tool cannot be veri-
fied by the present writers. However, based on publicly available information,
it appears that there are no restrictions on the type of cases that can utilise
this e-guided option."® The CJC previously indicated that a ‘mother [had]
used the system to draft a mitigation plea for shoplifting’.!* The outcome of
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the case is not known but it is notable that there is a mandatory imprison-
ment term (which may extend up to seven years) for shoplifting offences in
Singapore.’ Poorly drafted mitigation pleas, even with the help of these Al
tools, by an unrepresented person so lacking in legal expertise and know-
hows could interfere with the case outcome, including the severity of their
punishment. While some may argue that such automated document systems
are important because they assist the unrepresented litigant to produce legal
documents and content through guided interviews!® at their convenience and
a more affordable price range, it must also be considered that these systems
could concurrently marginalise an accused’s due process protections and
expectations for a fair hearing. For example, how is the accused to know what
mitigating factors to input in their plea and whether the factors have been
correctly applied or conveyed to the judge?

On how justice is depersonalised here, such interfaces fail to convey or
may misrepresent to the accused the significance of adequate and individu-
alised legal representation. The lawyer is removed from the legal process and
the lawyer’s role/expertise in drafting a mitigation plea for their client (that
involves careful balancing and weighing of their client’s circumstances) is
substituted by an algorithm built on a limited dataset. These platforms may
tempt the accused into believing that the quality of legal drafting secured is
of a sufficient standard and quality as that offered by a human lawyer espe-
cially when such platforms are endorsed by official State bodies. Yet, there
are always nuances in the facts of any alleged offence and in any individual’s
particular circumstance. Such variations cannot be adequately captured by
standardised questions and answers in automated formats. A one-hour
legal review of the plea by a legal professional, while important, may not
adequately cover these peculiarities.

Further, the effectiveness and ‘quality’ of such standardised and repeated
mitigation pleas in the mind of the judge as a sentencer also merits reflec-
tion. A judge going over hundreds of similar-sounding pleas that are already
formatted in a homogeneous way may inadvertently overlook the unique-
ness and particularities of each case. Justice is depersonalised because there
is the danger that such ‘template” documents may interfere with the judge’s
process or discretion in determining the appropriate individualised and
personalised sentence.

C. WHAT IS ROUTINISED JUSTICE?

What about routinised justice that challenges a defendant’s right of access
to justice? Justice is routinised when certain court processes are automated
through digitalisation without regard for individual vulnerability and due
process protections. Routinised justice is introduced into the judicial system
whenever there is a preference for (more) technology to achieve greater
savings in terms of judicial resources and court time. Routinisation interferes
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with the delivery of impartial, fair, transparent, accountable and non-dis-
criminatory justice.

One way to view routinised justice is likening it to a conveyor belt-type
justice that is inserted to distance the accused from their trial. Routinised
justice is justice that is processual and mundane; and it is precisely because
tech is introduced in the judicial process for such monotonous, routinised
and predictable processes and objectives, it is often taken for granted that the
court process or service in question always protects and guarantees a defend-
ant’s right of access to justice. In reality, the nature of access and quality of
justice may be completely diluted.

The routinisation of justice delivery goes a step further away from due
process protections than depersonalised justice because not only are important
personnel in the judicial process ‘divorced from the loop’, but the defendant or
recipient of automated justice is also excluded, or ‘silenced’ from participation
in their own proceedings. Justice is routinised whenever a defendant’s issues
are set up as less deserving of the court’s procedural pedantic. The defendant
is excluded from their own trial because access to the court system/services is
limited or eliminated altogether by the use of ‘routine’ technologies. In other
words, routinised justice is poorly executed justice that neglects to consider
the diverse needs of a defendant. For example, justice is routinised when a
defendant’s digital literacy is lacking but they are forced to (unsuccessfully)
adapt to the use of technology since there is a lack of a suitable non-digitised
alternative. In this case, critical legal information or assistance may be blocked
by the technology itself.

On the surface, routinised justice will outwardly appear to deliver more
efficient processes and legal solutions: saving judicial resources, costs and
time. Lacking deeper interrogation, this framing and output will motivate
the deployment of more technologies that ignore each individual’s unique
needs in accessing justice. Routinising justice links to depersonalised justice
insofar as there is a tendency to also remove individual human interaction
and engagement from legal processes to force the defendant into tech-
nologised processes that do not necessarily promote their legal interests and
rights. The nature of justice on offer is not based on respect for user/defend-
ant needs but one that prefers advancing cost-benefit in administration.
Routinised justice is always motivated by a utilitarian cost-benefit frame and
convenience.

While routinised justice may come across as more streamlined and, as
such, appear to promote access to justice pathways, the delivery and quality
of justice itself may be fundamentally lacking. It is true that some of the
processes or services ‘routinised” are minor or inconsequential on an objec-
tive scale of offence seriousness but, particularly in countries where criminal
punishments even at the lower end can be substantial, the importance of the
outcome to the accused person should not be diminished, so due process
rights must always be prioritised.
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An example of routinised justice is the use of virtual/online court hearings.
These virtual hearings have been employed to meet justice demands in recent
years,'” especially during the recent global health crisis, and will likely play
an increasing role in Singapore’s digital transformation in legal service deliv-
ery. Proponents of online hearings often argue that these hearings are more
cost-effective, efficient, and promote better advocacy.'® However, recourse to
these technologies has also created new problems that will impact a defend-
ant’s access to justice. For instance, virtual hearings restrict the fluency of
dialogues at trial, especially with regard to the presentation of evidence.
From a visual perspective, the sharing of legal documents on platforms such
as Zoom can relegate the camera feeds of parties to the side or top of the
screen where the camera feed of the person giving evidence is minimised,
potentially obstructing the court’s view of the individual.?’ The integrity of
witnesses and their giving of evidence is also challenged by the use of virtual
hearings through the unavailability or blocking of non-verbal cues which
may be considered revealing by the courts. Digital trials can also render
cross-examination difficult due to the lack of a ‘frontal encounter’.?! These
online hearings may over or under-emphasise certain interactive gestures,
impacting the accurate assessment of witness credibility.?? Technical failures
are also not uncommon? and both verbal/non-verbal cues may be distorted
by interruptive video streams or the positioning of the video frame.*

In this online format, the defendant’s participation is routinised as neces-
sary, more efficient and the preferred option. This routinisation is problem-
atic if the court fails to take into account the defendant’s unique needs, the
defendant is forced to participate against their will and is prevented from
negotiating the format the trial should take. Due process safeguards are
denied as the trial fails to compensate for how digitalisation might interfere
with their physical participation. Additionally, the defendant’s participation
and presentation of their evidence is now also dependent on their comfort
and familiarity with the technology. This digital infrastructure and device(s)
contribute another layer of distancing between the accused and the court
since technology adds a further realm of professional dependency which the
accused must penetrate.

Further, this transition to online justice has the tendency to disregard
the atmosphere and solemnity of in-person trials, including the presence of
judicial authority.”® But more than courtroom presentation and traditions,
the majesty of the courts is arguably linked to the law’s safeguarding of pro-
cedural fairness and due process protections. In 2020, a drug trafficker was
sentenced to death via Zoom? in Singapore, marking the first time capital
punishment was delivered remotely in the country. The handling of this case
confirms the problems linked to the routinisation of justice. The needs of a
defendant are minimised for the promise of more efficiency and speed, and
to the extent that the delivery of justice becomes almost clinical, devoid of
respect for defendants’ ordinary human dignity.
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Two other adverse considerations must be interrogated when thinking
about the routinisation of justice: namely, who is left behind and what is
at stake.

First addressing the question of who is left behind — routinised justice
seeks to produce standardised processes that save judicial resources, costs
and time. Motivated by this frame, technologies that are deployed tend to
ignore vulnerable populations and their unique needs and characteristics in
accessing justice. Certain court users, particularly litigants-in-person, may
lack access to, or experience difficulty participating in, remote hearings.?”
Some parties may experience financial constraints influencing their ability
or means to access digital solutions. Others may lack the necessary digital
literacy/know-how to navigate case management systems or enter court
applications online. As emphasised, these applications and softwares may
appear accessible or simple enough for a defendant to navigate. However, it
is precisely because tech is introduced for such monotonous, routinised and
predictable processes, it is often taken for granted that a defendant can ‘figure
it out’. Yet, everyone possesses different levels of digital literacy and confi-
dence when navigating digital solutions and services. A defendant’s access
to justice is compromised when he is prevented from accessing certain court
services or processes due to his limited digital knowledge or comprehension.

Digitised legal aid delivery is an example of a service that could exclude
persons who are less digitally equipped in terms of their access to digital tools
or know-how. With the move and push towards online legal aid registrations/
applications such as Singapore’s Legal Aid Bureaus’ ‘save time go online’?®
messaging, if a defendant is unable to navigate these digitised services, they
would be less motivated and inclined to approach critical legal assistance. All
of these circumstances, whether independently or cumulatively encountered,
produce impediments to access to justice that depreciate the quality of justice
service delivery.

What is at stake when justice is so routinised? One unintended conse-
quence of digitalisation and routinised justice is the emergence of cyberse-
curity threats. In the pursuit for greater judicial efficiency and cost-savings,
there is a desire to collect, retain, utilise and repurpose more personal data
to be stored in digital formats. Routinisation may inject ‘ordinariness” and
‘conventionality” in ways of doing things, so individuals would hardly bat an
eye or oppose any excessive data collection and retention, even failing clear
justification or accountability from a data collector. For example, when data
is collected for its own sake contrary to the principle of data minimisation
(rather than for a specified justice purpose benefiting the court user) or stored
in ways that compromise individual data subject privacy. In these cases,
data integrity and security may be at stake. Data that is not appropriately
safeguarded will expose defendants to cybersecurity risks and could result in
highly sensitive information being leaked, which may have damaging conse-
quences on individual privacy.?’ In 2018, some 223 State Courts online case
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files in Singapore were retrieved without authorisation due to a loophole in
the ICMS system.*® Data accessed from the files included the names of the
accused, their NRIC, addresses, gender, and other information about the
offence.? With the move towards more digital courts focusing on online case
management systems and online dispute resolution platforms, these threats
will become even more commonplace at the institutional level. Therefore,
when thinking about digitising justice, there is also a need to enhance our
digital capabilities and cybersecurity from attacks by malicious actors.

D. PRIORITISING ACCESS TO JUSTICE IN A DIGITISED WORLD

The challenge in digitising justice is employing informed technologies that
are also human-centric and inclusive. This means that technologies deployed
in the judicial setting must always put people at the centre, respect their
human dignity, and conform to ethical Al principles such as fairness, trans-
parency, accountability and explainability. Technologies must also promote
human autonomy and respect individual vulnerability to prevent the design/
deployment of tech that might discriminate or digitally exclude certain
marginalised groups in the judicial process. Legal technologies must work
towards capturing the unique needs of groups that are less digitally savvy and
groups that are economically and socially prevented from accessing relevant
legal digital processes/services.

The cynic might remark that access to justice and the assurances of due
process are already so distant for most accused. As such, digitising does not
by itself present novel and further complications. In refuting this conces-
sion, it is argued here that there is nothing inherent in digitising that must
confirm and continue the worst of what is present. In fact, technology can
enable fairer outcomes and promote greater access to justice when the values
and principles emphasised above are duly respected and incorporated by the
designers of legal technologies and stakeholders deploying these technolo-
gies. Thus, if digitising justice is to be part of the solution and not just the
problem in restricting a defendant’s access to justice, then ongoing, advo-
cates of this revolution need to address the negative impacts of digitising
such as the depersonalisation and routinisation of justice that can compound
problematic institutions and processes in the delivery of justice.

To begin with, countermeasures should be developed within digitised
justice to promote defendants’ universal access to technology. Not all defend-
ants are digitally literate and are able to confidently navigate digital legal
processes or have access to digital tools. These barriers to technology must
be addressed. The examples above also reveal how many exclusionist barriers
against access to justice are often front-loaded. These barriers tend to present
as early on as when an accused person first encounters the criminal process:
for example, the push towards online legal aid or legal chatbots assisting with
the delivery of legal information. Efforts to address any barriers to justice or
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exclusionist technology should be concentrated in these processes/services
to ensure all defendants have equal access to critical legal information at the
earliest possible stage.

Next, adherence to the principles of responsibility and accountability sits
well with the general aspirations towards more human-centric and inclusive
Al in the judicial process. It is not simply the designers and programmers
who need to align and build ethical legal Al models (for example, by ensur-
ing that data used to build models are non-biased or can be monitored for
biasedness); lawyers and judicial administrators sponsoring automation
must also be alert and should constantly review how certain technologies
can interfere with a defendant’s access to justice. Technology should not be
implemented for technology’s sake as this would contribute to the deper-
sonalisation and routinisation of justice. The legal system should not take
for granted that all digitised court processes/services will serve the interest
of the defendant. As seen in the examples above, certain digitised processes
may exclude the defendant from their own trial or even interfere with the
defendant’s due process rights. Accountability also relates to the expectation
that there are persons who can be held responsible for the proper functioning
of technologies in the judicial setting. This also means that when things go
wrong, defendants can avail themselves to some form of recourse.

Aligned with the above is the importance of presenting automated justice
as an option and not the default merely for the sake of efficiency or cost-
cutting priorities. Defendants should not feel obliged or pressured to follow
the technology but should be given a choice to not engage with certain
digitised services and processes if their preference is to opt out. In other
words, we need to respect the defendant’s human autonomy. For example,
defendants should not be pushed to attend virtual hearings even as it grows
to become the norm” in justice delivery. Instead, they should be given an
option to attend in-person hearings if that is what they are acquainted with
and comfortable with.

Recognising the problems linked to depersonalised justice, it is important
to recall the unique needs and particularities of each person coming before
the court. The judicial system should first and foremost resist the tempta-
tion of bundling certain categories of defendants into one homogeneous
group; the limitations of any standardised mitigation pleas or predictive
algorithm should be recognised alongside any broader promise to ‘increase
access to justice’. Defendants have a right to have their case heard on its own
merits and justice should be individualised according to the facts of each
defendant’s case.

It is also worth noting that cases that are depersonalised or routinised
may promote the ‘trivial case’ narrative as originally theorised by Doreen
Mcbarnet.?> Such a portrayal of triviality may lend to the impression that
certain offences are insignificant, mundane and undeserving of the time of
the courts. This may further contribute to other undesirable consequences
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such as the withdrawal of fundamental principles of procedural fairness as
seen in the use of electronic guilty pleas. A human-centric approach to justice
should not trivialise the legal relevance of each case and its consequences for
the accused but ensure that proper court formalities are taken to ensure that
a defendant’s due process rights are safeguarded.

Finally, to ensure a human-centric approach to justice delivery, the human
must of course be placed at the forefront of the judicial process. This means
recognising the important role of the court personnel in providing court/
legal information, the lawyer in providing their relevant legal expertise and
drafting skills to their client’s case, the judge in applying the law and their
informed discretion to certain cases, the court visitor in ensuring that justice
is delivered publicly, and the defendant in participating and presenting at
their own trial. Whenever technology is deployed, it should assist and not
block the judicial process. A human-centric and inclusive approach to justice
recognises that the needs and due process rights of the defendant should
always be treated as the priority.
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Chapter 11

The Lengthening Shadow of the Legal Tech
Market on the Supreme Court of India

Varsha Aithala and Siddharth Peter de Souza®

A. INTRODUCTION

The Indian legal tech market has the second highest number of startups in
the world (after the United States), with over 650 startups, according to a
report by the Indian Institute of Management [IM-CIIE in 2022/2023. The
market for legal tech is valued at around USD 1.3 billion? and more than 8
per cent of legal tech startups in India have received funding to the tune of
around USD 55 million.? Legal tech is described as being largely in matters
related to legal service delivery, process efficiency, access to legal services,
and Do-it-Yourself tools that service three customer segments — citizens,
legal service providers and the judiciary. The report indicates that the next
phase of startups is in the areas of online dispute resolution, litigation finance
and court management. Much of this development has taken place rapidly,
in the last ten years.

Private sector players, who play a major role in the legal tech market,
offer a wide variety of services with the promise of ensuring speedy, efficient
and timely delivery of justice services. Coupled with these managerial gains
is the neoliberal turn in the justice system, with reducing state influence and
encouragement to private institutions and capital to introduce seamlessness
to justice delivery.

In parallel with the growth of the legal tech market, conversations have
emerged within the Indian judiciary about the role of technology in justice
delivery. This includes the use of artificial intelligence in facilitating research,
translation, and document review; the rise in online dispute resolution par-
ticularly since the COVID-19 pandemic; and increasing infrastructure being
developed for e-Courts, amidst general developments around e-governance
initiatives of the government.

This chapter locates the growth of the legal tech market within the dis-
course emerging from the Supreme Court of India’s draft e-vision document
which was published in 2021,* and subsequently revised and published in
2022.5 We believe this is a significant document because, among other things,
the Court outlines and offers a model for how it wishes to fundamentally shift
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the nature of justice delivery by thinking of justice ‘as a service” where justice
can be advanced through an ‘ecosystem’ of actors who provide services to
enable or support the delivery of justice. The second section of the chapter
explains the contours of India’s legal tech market by describing key actors,
interventions and growth trends of this market. It also discusses vision of the
Court and the role of private sector.

In the absence of clear and specific guidance from the Court, the third
section of this chapter offers a typology of the relationship between the
Court and the legal tech market. This section examines whether the legal
tech market in India is developing in the shadow of the Court, or if this is
already an extension of the Court’s policy vision. Finally, we examine some
of the ethical considerations of the growth of this market, before concluding
the chapter.

B. LEGAL TECH AND THE MARKET

I. Description of the legal tech market

In India, the legal tech market is dominated by private service provid-
ers who offer interventions such as contract management,® legal research,
e-discovery, litigation process management, compliance filings (intellec-
tual property rights, tax), lawyer—client matching platforms, online dispute
resolution and, in limited cases, legal advice to companies. India’s legal tech
providers have tended to support traditional institutions like law practices,
legal departments, law firms and banking institutions.” They have extended
the scope of their services to provide support for due diligence processes,®
and litigation prediction models from natural language processing software
which use historical case data’ to discern patterns in decision-making for
predictions on case outcomes. They are also scoping opportunities to create
prototype/judgment templates using machine learning-based legal capa-
bilities.!” Technological interventions are mainly focused to support lawyer’s
services through automation of manual tasks (workflow management),
enhanced research outputs and tools for improving client convenience. ‘Even
though a firm stands to lose 5% to 40% of its value on a given deal due,
for instance, to inefficiency, contracting remains an activity that only some
companies do efficiently’.! As McKamey identifies, legal tech is largely being
seen to shift, not supplant the role of legal professionals, who now interact
more with technological applications and work collaboratively in their areas
of expertise.’? All this explains the increased interest in their take up.
Despite such advances, however, a majority of Indian lawyers and law
firms currently only use technology for limited purposes such as sending
emails, time recording, billing,13 and improving communication using call
support and video conferencing. Large law firms and corporate legal teams
use legal tech solutions for document management and sharing, data security
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systems, virtual data rooms and basic document proofing software. Some
firms, Shreya Vajpeyi (founder of the blog Prolawgue) argues, have also been
working with tech companies to build products for their specific require-
ments, for instance, specific enterprise resource planning software suitable to
their operations, and their strategy is to ‘build, not buy’.! She believes that
the few gains made in the adoption of technology owing to COVID-19 are
lost, especially in Tier-2 Indian cities, since there are no drivers for change
and little encouragement from the government. Vishnu Kale, who works at a
law firm’s innovation team, discusses how legal tech in India is largely seen
to be focused on technical and procedural interventions, including in terms of
improving process management. He suggests, at this point, these interven-
tions are not disruptive, and they would not change the nature of the legal
profession and are merely moves to optimise for cost.!> Some larger Indian
law firms have invested in practice management software applications that
use cloud computing and Al and these firms can boast of separate knowl-
edge management teams for working on efficient practice solutions.!®

Law firms have also invested in the legal innovation ecosystem, for
example, Trilegal has supported the “Agami Prize” which awards both social
as well as industry organisations bringing changes to the legal industry."”
Similar to international trends, Indian law firms have served as incubators!®
for legal tech. Prarambh', launched in 2019 by Cyril Amarchand Mangaldas
to mentor legal tech startups, has guided three tech start-ups, Conduct,
Presolv360, and PropertyChek, through their entire startup journey. Related
service providers, such as law firm management consultancies and legal tech/
legal design consultancies, play a minor role in this space.

It is therefore clear that law firms and corporate legal departments are
playing an important role in the development of the Indian legal tech market.

Despite an emerging market for legal tech products for internal adminis-
tration and process improvement, this sector lacks major investment. Indian
law firms are cost-sensitive, decision-making takes time owing to their busi-
ness structures and this makes the sales cycle for legal tech products long,
and so, products remain expensive.? It remains unclear whether the stated
benefits of technological transformation flow to individual legal practitioners
who form the bulk of this market. As explained above, the role of these tools
seems to be limited: currently, they apply Al-enabled processes to help the
average law firm associate in matters involving routine, repetitive tasks relat-
ing to legal research and document management.

Sachin Malhan, of the non-profit Agami, sees the growth of the legal
tech market in India in three phases. The first, where there is an interest in
building for problems, entrepreneurs adopted an approach where technol-
ogy was seen as a solution to fundamental and structural problems in the
Indian legal system. The second phase is where legal tech entrepreneurs
built for enterprises such as banks seeking dispute resolution systems. The
third phase is where entrepreneurs are building for the world, owing to
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the difficulties of scaling up within the Indian legal tech market.”! Malhan
further states that is consolidation taking place in the market, which remains
much smaller in size than in the US.

Despite these advances, an important concern is that the market does not
appear to service the common litigant facing an ‘everyday’ legal problem.
The everyday legal problem as Sandefur et al. explain is, ‘in the context
where many people experience justice problems that they do not recognise
as legal or remediable, tools that offer diagnosis of problems involving spe-
cific legal aspects ... and provide options for response could be particularly
valuable. There are very few such tools.”” The Hague Institute for Innovation
in Law’s (HiiL) research suggests that the market for legal tech for the judi-
ciary consists mostly of legal information and advice portals which do not
qualify as examples of ‘people-centred justice innovations” and do not have
scalable, and financially sustainable models. These portals mainly explain
technical/legal information and concepts using simple language, but do not
really offer solutions to people’s problems.” An interesting case in point
is Legal Zoom which provides consumer-friendly contracts. It consists of
an innovative model to service this important segment but struggled to
remain profitable due to capital constraints. It raised capital from the public
and changed its service delivery model from enabling ‘people-centred
justice’ to supporting small and medium business corporations in order to
survive.*

In our discussions with subject market experts for this paper, we also
discussed what expectations they had from the court in regards to the legal
tech market. Kale argues that courts need legal technology to develop as a
separate market with its own solutions. Vikas Mahendra, a partner at a law
firm, discusses how the nature of discussions with courts often requires that
judges are proactive on their own steam to get things done. The informality is
a critical element to ensure that courts are able to get solutions that suit their
needs. Malhan argues that courts may not be articulating their needs prop-
erly and this is where there is a need for curators, and interpreters from the
technology sector to understand the court’s needs. This will enable renewed
collaborations between researchers, designers, lawyers, economists and the
courts using open-source design to build practical reference solutions like
OpenNyAI which is a collective that develops open-source Al Digital Public
Goods that transform how citizens in India experience law and justice.”
Purushottam Anand, a lawyer and founder of a legal tech firm, argues that
when it comes to legal tech it is important that it is examined from different
dimensions including, how law understands tech, and how tech can be used
as an instrument for law.?® He also highlights the role of regulation, and
argues that industry insiders warn that there is a risk of premature regulation
in this rapidly evolving space, which can impose far greater costs than with
the current state of lack of guidance. Anand further argues that while poli-
cymakers may be unfamiliar with the technology, failure to involve subject
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experts in the policy consultations could mean genuine requirements are
ignored and could present a barrier to the growth of this nascent sector in
India.?”

The next section discusses what the Court sees as its vision for e-justice,
and what place the private sector plays in this vision.

II. Private sector and the Court: the vision document

In 2021, the Supreme Court of India released its draft vision document for
e-courts for public comments, and it was subsequently finalised in 2022. The
goal was to develop open and interoperable digital infrastructure with stand-
ards and services to support the integration of services and defined pathways
to allow market players to collaborate and analytics-led judicial processes.

The policy document argued for an ecosystem approach to justice delivery
which emphasised ‘scale, speed and sustainability’.?® This was heralded as an
opportunity to create a multiplier effect for change. The idea was that rather
than focus on developing all solutions itself, the judiciary could ‘curate the
right environment and infrastructure for solutions to emerge rapidly from
the ecosystem of public and private actors’.?’ In doing so, the document sug-
gested that “administration of justice [is to be seen] not just as a sovereign
function, but as a service which is provided to the community by different
actors’.%

We argue that this reflects an important shift in the Court’s focus where
it is willing to cede its responsibility by making the institutional apparatus
available to different actors to ensure ‘seamless’ justice through exploring a
commodified approach to justice delivery.

The vision document provides indications for where the private sector
can be involved in the judicial process, including, for instance, in build-
ing and co-creating solutions for ‘discovery, tracking filings and manag-
ing documents’.3! This encourages the participation of the private sector
through finding ways to build complementary technology. Opportunities
also exist for ‘the development of applications by the private sector that can
integrate listing of cases with billing services for lawyers / proactive alerts
for litigants’.% In its vision for the development of the National Judicial
Technological Council, the document supports private sector involvement in
the development of digital infrastructures, and for this to be full-time or part-
time arrangement, thereby also introducing flexibility in terms of working
conditions. In ensuring private sector participation, the vision document also
builds support for the existence of off the shelf services, arguing that having
licences for algorithms and software makes development cheaper, whereas
proprietary software would be more dependent on internal infrastructures.

In keeping with an increasingly techno-centric approach to justice deliv-
ery, the former CEO of Niti Aayog and his team introduced the notion of
a ‘justice stack’, aimed ‘towards a presence-less, paperless, cashless and
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consent-based justice delivery’. This approach argues for extending India
stack, a program to introduce open APIs and digital public infrastructure to
the justice system.* It is suggested that, with the justice stack, the emphasis
is on making the justice delivery system more productive, efficient and eco-
nomical in nature.

We believe, this raises critical questions about the ‘publicness” of justice
delivery and the kind of dependencies which will be created as a consequence
of ceding space to private actors in justice delivery.*

This approach of the Court also raises some fundamental issues on the
view of the Court towards the legal tech market. First, what is the Court’s
policy/approach to legal tech and how does it respond to the legal tech
market? Second, is this a regulated or unregulated market for legal tech
services, and who has the responsibility to regulate it? Third, does the Court
intervene, and are there clear lines in terms of the permissibility/impermis-
sibility of legal tech in the Indian judiciary?

C. WHAT DOES THIS TELL US ABOUT THE COURT
IN RELATION TO LEGAL TECH?

I. Role of the Court in the legal tech market

The last section presented two parallel developments taking place from the
Court and from the market that have emerged in India in the last few years.
There is a clear overlap in these developments in terms of the motivations of
the market and of the Court. Briefly, the focus is on using technology to auto-
mate different tasks with the expectation that this will reduce costs, as well as
improve accessibility and efficiency of legal tasks.%®

Given the trajectories of both developments, it becomes important to
examine what role the Court sees for itself in relation to the emergence of the
legal tech ecosystem. We propose four different ways of examining the rela-
tions between the Court and the legal tech market.

A first reading of the Court’s vision is to create an ecosystem of actors. If
one is to place prominence on this framework, then one can reasonably con-
clude that the Court sees itself as an active enabler or even a promoter of the
legal tech market. In this role, it not only identifies areas where the private
sector can intervene but also provides the terms with which the sector can
engage with the Court.

A second more cautious reading on the Court’s vision is that while the
Court has indicated what it intends to do, it has not actively endorsed any
legal tech instruments, and therefore the developments taking place with the
market are happening in the shadow of the Court, and not with its explicit
approval or disapproval.*” These developments need to be unpacked. They
have proceeded to already make inroads in the practice of the law and the
market is growing in almost an insurgent manner, due to the lack of any
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concrete guidance from the Court.® In this instance, the lack of clarity from
the Court has not dissuaded entrepreneurs but has rather enabled them to
push the envelope at the boundaries of illegality.

The third reading of the relationship between the Court and the legal tech
market is that the Court itself is an active participant in such a market. The
Court has set up an Al Committee and launched three Al tools: Supreme
Court Portal for Assistance in Courts Efficiency (SUPACE),** Supreme Court
Vidhik Anuvaad Software (SUVAAS)* and SCI-Interact. The functions of
these tools are clearly prescribed. For instance, SUPACE is expected to be
used only for the collection and analysis of case data and will not be used
to assist judges in decision-making. It is expected only to make information
available to the judge faster, and the individual judge retains her autonomy
and discretion in decisions. SCI-Interact was launched in 2020 to make all
Supreme Court benches paperless and help judges access files, documents
and make notes on computers. SUVAAS, launched in 2019, helps translate
judicial documents, judgments and orders from English to nine vernacular
languages and vice versa, fast and effectively. In its latest iteration, Phase-III
of the Supreme Court’s eCourts Project is allocated an increased budget
outlay of INR 7,210 crores for 2023-27, to ‘create a unified technology plat-
form for the judiciary, thus providing a seamless and paperless interface
between the courts, the litigants and other stakeholders’.#! This aims to “put
in place intelligent smart systems enabling data-based decision making for
judges and registries while scheduling or prioritizing cases’ ‘to ensure a
smoother user experience by building a “smart” ecosystem’.*? In this version,
the court sees itself also as an active technology developer, whereby it is also
creating technology to enable the delivery of legal services.

The fourth possible reading is the role of the Court as a regulator. This
is ambiguous. While it is yet unclear if the Court has identified redlines
or guardrails for the use of technology in courts, the eCommittee offers a
hint in its draft Detailed Project Report on the Implementation of Artificial
Intelligence and Blockchain Technology by suggesting that ‘Al might be used
for Prediction and Forecast, Improving Administrative Efficiency, Automated
Filing, Smart Scheduling of Cases, Enhancing the Case Information System &
Communicate with litigants through chatbots which may assist in early dis-
posal of cases’.*> The Indian judiciary appears to self-restrict the use of Al
technologies. However, different Supreme Court judges have offered ideas
of where they see the use of Al in courts: from focusing on small claims to
seeing it as an enabling tool to offering suggestions that it can at best be a
research assistant.

In these instances, the Court continues to speak in several voices and, as
a consequence, its regulatory capacity is ex-post rather than ex-ante.** The
regulation therefore, rather than preceding the technology, or providing
clear guidelines, instead follows the technology, as a consequence of a policy
vacuum.®
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II. What are the access to justice dimensions of the legal tech market?

The Boston Consulting Group’s biannual Digital Government Benchmarking
survey in 2018 of more than 14,000 internet users worldwide found that
respondents based in India, China and Indonesia indicated the strongest
support for government applications of Al, while the citizens surveyed in
Switzerland, Estonia and Austria offered the weakest support. However, this
survey also found that the majority of those surveyed ‘were most supportive
of using Al for tasks such as transport and traffic optimization, predictive
maintenance of public infrastructure, and customer service activities but did
not support Al for sensitive decisions associated with the justice system, such
as parole board and sentencing recommendations.”*

Technology-determining policy is problematic since it is not clear where
one draws the line. The functionalities of technology cannot be limited to
just research and process management, and not worrying about decision-
making. There is a lot at stake and, as Bachelet of UNHCR argues, there is
a need for guardrails to ensure that technology does not cause catastrophic
effects on human rights.*” Due to a lack of clarity in regulation, courts are
relied upon to provide guidance on the future direction of the law. Courts
also act as guardians of the process by applying commonly accepted consti-
tutional or legal principles, when quasi-judicial or regulatory agencies decide
these matters by relying on form, not substance.

Al systems are a potential ‘blackbox’ for regulation. Their models remove
human discretion and make it difficult to determine conscious or uncon-
scious biases in decision-making, particularly for sensitive aspects like access
to justice. Zhiyu Li remarks that important questions to consider include:
‘Do the developers of legal bots have sufficient knowledge and experience of
the law? Is the data that they are using to “train” their algorithms relevant
and up to date? Will they inadvertently omit data that could cause key evi-
dence or elements to be filtered out or overlooked by a robot judge or Al
software? The decision-making of criminal cases deserves so much attention
because oftentimes criminal defendants” freedom and even their lives are at
stake.’#

One way to decipher this is to ask a basic question: who benefits most
from these services? It is not the marginalised populations. ‘Comprehending
legal text can be challenging due to its verbosity and density and few expert-
annotated datasets.”*” Court documents are complex. Litigants require ‘func-
tional literacy” to navigate these — which provides the ability to identify the
complexity of a task and the related ability to identify strategies to reduce task
complexity. This requirement can extend to language literacy, communica-
tion skills, numeracy, and understanding of legal arguments and evidence.>
For instance, in 2013, Julie Macfarlane, in a seminal study on self-repre-
sented litigants (SRLs) in Canadian courts, observed that completing court
forms leads to significant frustration among SRLs. The issues ranged from
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difficulties in determining which court forms were necessary to complete,
receipt of contradictory information from court staff about the forms and the
language of the forms themselves, which contain legal terms familiar only to
judges, lawyers and court staff.!

Legal processes are mostly codified, and difficult for everyone to access
and understand. They are ‘set up for experts’, yet expert help is prohibitively
expensive.” In addition to literacy, people also need to be “digitally ready’
and ‘capable’ of recognising legal issues and certain about what they need to
do and where to access affordable help.>® In litigation, particularly, criminal
litigation, several issues can arise with tech-assisted litigation. Practically, if
the tech processes malfunction due to technical difficulties, litigants will need
stronger procedural law protections to protect their rights. Currently, avail-
able tech solutions do not address these issues.

In 2021, the HiilL. conducted a survey on ‘Digital Technology and Judicial
Reform’ covering more than sixty-eight countries. It found that technological
innovations mostly serve the government, urban population, lawyers, law
firms, and small and medium-sized enterprises. Most importantly, the survey
discovered that around 67 per cent of legal tech innovations exclude people
with no access to technology.® Digital tools, where available, therefore
provide limited services for common users, usually limited to information
about the law or procedures, or connecting users with lawyers. The report
points out that these use tools and technologies such as ‘websites, social
media, chatbots, telephone, video and other commonly used technologies’
and that “artificial intelligence and advanced technologies such as blockchain
are used by a few’.> ‘Using tools requires access to specific resources and
capabilities that some groups and communities are unlikely to have. The
same groups often unable to access traditional lawyer assistance — such as
people with low incomes, racial minorities, and people with lower levels of
education® — are also less likely to be able to use digital tools’.>

The individual legal practitioner ‘advocate” also does not benefit. The 2019
US Survey of Legal Technology for Non-Lawyers suggests that these digital
tools are of limited use mainly owing to the legal profession’s monopoly on
the provision of legal services, which prohibits non-lawyers from providing
legal services, as well as ‘challenges of coordination in contemporary state
court systems’ — since ‘implementing standardised forms and getting courts
to accept them is a herculean task of coordination that requires every court
in every county in a state accept a new way of doing its work’. The profes-
sion’s resistance to change due to its inherent conservatism is, according to
Gélinas, ‘linked to the function of law as a “stabiliser” of social relations,
and the pursuit of the core value of “predictability” through which it notably
achieves this function’.® Even when rules change formally, clerks, judges
and other courthouse staff can persist in older patterns, refusing to recog-
nise documents that are officially approved by the court system. The barriers
here are not technological, but human. The report concludes that courts are
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responsible for this situation.*” India suffers the same constraints. The argu-
ment that legal tech presents the best solution to reduce the access to justice
gap therefore remains a myth since available services do not make resolution
of legal problems affordable to people. Without sustained efforts to make
these work at quality and scale, these are bound to fail.

D. CONCLUSION

There is immense value in the fundamental principles of legitimacy, account-
ability and transparency that inform the court’s functions. Attempts to intro-
duce technology in legal processes without attention to these values and
practices are bound to fail.®°

Courts cannot remain a bystander and need to be acutely conscious
that their acts and omissions have repercussions on the development of the
Indian legal tech market. Given the complex and rapidly evolving nature of
these technologies, building digital data management capabilities for public
institutions like courts is important. Collaborations like ‘Pucar” are working
to develop a multidisciplinary community of innovators to strengthen the
capacity of all stakeholders in the justice system.®!

The utility of technological solutions to remedy problems that Indian
courts face cannot be denied. In fact, as Andrew Perlman suggests, ‘these
tools can be effectively harnessed to promote greater access to legal services
to members of the public, and ensure necessary protections for the system’.
They have great potential to enhance efficiency and generate impact.®> But
we should stay clear of what Rostain terms ‘techno-optimism”: which can
be illustrated for example in an expectation that self-help technology will
improve people’s collective capacity to address the legal system’s failures.®®
People’s aptitude for finding, understanding and using online legal tools
effectively is often overestimated. As Kramer and Weinstock point out, the
difficulties of integrating technology in highly complex, multilevel judicial
organisations and federal contexts need to be examined.* Digital exclusion,
privacy loss and data misuse are important risks to consider.

Benyekhlef and others in their work sum this up well: ‘We cannot assume
that there is a necessary or a necessarily positive relationship between court
technologies and access to justice: instead, we should proceed with cautious
rather than unbridled optimism to ensure that technologies are implemented
in such a way as to achieve the positive outcomes that we envision’,% and
that, we argue, is the role of caution that should be employed by the Supreme
Court too.
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Chapter 12

A Case of Digital Rights Discourse and Advocacy
within Nepali Judiciary

Rita Baramu

The usage of legal tech is a comparatively new phenomenon, with gradual
development within the field of the judiciary in Nepal. As digital technology
is pervasive in every sector possible these days, the judiciary system in Nepal
is also stepping ahead with different digital components in its daily admin-
istration. Starting from the replacement of handwritten documents and
typewriters with computers in 1998,! now it has evolved into different kinds
of software applications for virtual hearing practice. Today legal tech consists
of several software applications and systems too, such as digital attendance,
email correspondence, publication of daily cause list,? online case status,
websites of courts and bar, case management system (CMS), e-library,
video conferences and many more facilities. Adding to the list, the ten-year
IT master plan for the court, training® on digital evidence and the effective
implementation of legal tech for human resources can be highlighted too.
During the COVID pandemic, the Supreme Court of Nepal also began
online hearings? for a brief period, which can be considered one of the mile-
stones in the history of the Nepali judiciary in the light of digital tech and its
usage in the legal system. However, the return to in-person procedures, and
the documentation of such procedures being scarcely covered by the media,
has therefore meant that the public is mostly unaware of such development.

It is a well-known fact that the judiciary system entails different entities
such as courts, lawyers, Bar Associations, Judges, and laws. Similarly, law
firms, citizens/clients, and legal provisions of the country also play a role
as stakeholders in this system. However, the existing Cis-het Brahmanical
Patriarchy has a significant impact on who gets to sit at the table of delivering
justice and who is on the receiving end, how accessible and fair the process is
for them, especially for women and the marginalised group.

Within this scenario, legal tech has already arrived and been accepted as
a supportive tool to facilitate the justice delivery procedure. It is also predict-
able that judiciaries will continue implementing and adding various digital
tech applications in future. This is because the government and private sector
have been working together for the establishment of an e-governance system
in Nepal, including a digital economy, e-commerce, online education and
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so on with the development of digital infrastructures.” The private sector
and individuals have played an influential role in the development of such
digital infrastructures in Nepal. This kind of private sector influence persists
and will continue within the judiciary and legal tech’s application. Therefore,
civil society, including law scholars and activists, also has an important role
to play in regard to knowledge production and advocacy from a digital rights
perspective, keeping women and marginalised groups at the centre of the
legal tech application and justice discourse. Here, ‘digital rights” mean human
rights applicable within the digital landscape: freedom of expression, privacy,
right to information, right to association. Nonetheless, digital rights should
be inclusive and guided by the feminist principle of the internet.®

Civil society organisations in Nepal and activists have yet to figure out
the digital rights discourse within the legal system, and advocacy interven-
tion is needed on the matter. The digital rights discourse is somehow being
initiated in general from relevant civil society organisations but is lacking
in relation to the judiciary, even among human rights activists, lawyers and
CSOs. Therefore, to identify this gap and initiate discussion on how digital
rights advocacy should look, and what impacts the application of legal tech
leaves within the whole judiciary system — especially to the marginalised
communities in the Nepali context — this study was conducted with the fol-
lowing objectives:

¢ To map out what and how the court is implementing legal tech at different
levels for justice delivery.

e To navigate issues of access to justice, privacy and security within the
application of this legal tech while providing justice, especially for women
and marginalised groups in Nepal.

¢ To find out digital rights concerns in civil society and that activists need to
be aware of while working towards human rights and justice for women
and marginalised groups.

For the purpose of this study, media monitoring and literature review
through desk study were done at first to map the scenario and kinds of legal
tech being used in the justice system. Additionally, a qualitative research
approach was applied in which purposive and snowball sampling was done
for primary data collection. In total, five key person informants (lawyers,
law scholars, activists and government officers at the Supreme Court) were
approached for the in-person and semi-structured interviews to find out how
these legal techs are being used as well as to evaluate their effectiveness and
impact.

However, during the study, the researcher was not able to reach out to
multiple stakeholders to assess the phenomenon from an intersectional
perspective. Since Nepal is gradually moving forward to the implementation
of legal tech in the judiciary system, and various gaps still exist in the digital
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rights discourse, the researcher could not find any digital rights activists or
civil society stakeholder working on the same issue.

A. MAPPING PROVISIONS AND SYSTEMS RELATED TO
LEGAL TECH IN COURTS AND JUDICIARY

The use of digital technology in courts and for judicial systems is envisioned
through different laws, policies and plans. In this section, a few landmark
initiatives and policies related to them will be presented as it is important to
understand the recent advent of legal tech and its usage in Nepal.

Supreme Court Guideline 2016, in section 124 and 125 outlines the usage
of IT in court and judiciary activities. It allows the Court to develop its own
website, useful software and all digital infrastructures for judicial proceed-
ings.” The District Court Guideline 2017 followed the same envisioning of
digital infrastructures and necessary outputs for the district-level courts.
Similarly, the fourth five years Strategic Plan (2020-2025) envisions the estab-
lishment of e-judiciary by using ICT for court management for effective and
citizen-centric service. It aimed to enhance public access to justice through
e-court by establishing and implementing automated court management
and judge support systems. It further proposes to establish court-owned data
centres, data recovery centres, a single window or integrated e-court systems,
usage of digital signatures, encryption of data and so on (ibid.).

The ICT initiative was earlier envisioned through the Judicial five-year
strategic plan in 2004-2009. The current Judicial five-year strategic plan
2020-2025 aims to have an institutional improvement in hearing and
decision-making from the court and to increase the public’s access to justice
by using ICT, effective legal support mechanisms,® and establishing necessary
infrastructures.

Beyond the Supreme Court’s plan and initiatives, there also were projects
like Enhancing Access to Justice through Institutional Reform® by the United
Nations Development Programme (UNDP) that supported the Ministry of
Law and stakeholders for legal reforms and access to justice in general. Their
outcomes included digitisation of a total of 9,045 cases during the project
phase. Similarly, another project also supported private firms to develop
software for courts, as mentioned by one of the staff of the Supreme Court.

Some laws that included or allowed the use of digital technology in court
procedures were also found while mapping out the legal framework in the
context of legal tech usage in the court. The entire provisions of the Electronic
Transaction Act 2008 are aimed to authenticate and regulate electronic
transactions carried out by any means of ICT." The Evidence Act 1973 has
accepted audio-visuals and digital output including digital signatures as evi-
dence during trials.! Similarly, section 109 of the Criminal Code 2017'* and
section 182 of the Civil Code 2017% also elaborate on the use of audio-video
materials in legal proceedings including the virtual witness-keeping practice.
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B. CURRENT STATUS OF LEGAL TECH, ITS USAGE
AND PURPOSE IN THE COURT

Within the judiciary system all over the world, people complain that the
courts and justice system are hard to access, the process is very lengthy as
well as the judiciary being corrupted.* This scenario is similar in the present
case too. The impeachment case of a former chief justice'® has also shed light
regarding how tangled yet serious the case of corruption within the judici-
ary is. The influence, interference and interconnection between the court
and political authorities as an open secret has put the judiciary in crisis, says
scholar Bikram Timilsina.!® The aftermath of this incident brought about a
lottery system for judges in case delegation until the automated system is
implemented to establish the transparency and accountability of the court.?”
However, the intended outcome of transparency, accountability and fast
justice delivery is not yet guaranteed or proven.

Given this context of judiciary reformation discourse, the present writer
reached out to a couple of people working in the legal sector to further inves-
tigate what legal tech is and how it is being used in court in order to deliver
quick and efficient justice. In this chapter, the findings and observations will
be presented around this issue.

In an interview with IT personnel of the Supreme Court, it was found that
the Supreme Court has its own data storage system in its periphery whereas
all the other governmental data is stored in Singhadurbar, the central admin-
istrative area for the executive works of the state. All kinds of software as per
judicial needs are developed, managed and implemented by the twenty-four
members of the internal team within the Supreme Court and 124 people in
total all over Nepal. The work is not outsourced to other private companies.
The IT person claimed the privacy and security of the data is a serious concern
and it is being taken care of by the Supreme Court. Proof of the data security
maintained by the Supreme Court is that its website and tech infrastructure
were safe and sound even during the recent incident of government servers
and websites going down.!® However, in another conversation with a trans
rights activist Rukshana Kapali, she mentioned facing technical glitches in
the Supreme Court’s website and its server being down at crucial times'"
during her case’s proceeding related to her identity and right to education.?

Similarly, the Case Management Software recently developed by the
Supreme Court is installed to integrate and manage all kinds of cases from
District-High Courts to the Supreme Court. In this software, a unique regis-
tration number and case number is provided to each case, and the Supreme
Court can access all sorts of information needed for a case’s update using
that number, said the IT personnel. It is supposed to make the case manage-
ment task easier, faster, effective, and cater to the public/clients given how
cases assigned to particular judges can go undecided if the judges retire or
the cases are re-appealed, and so on. There is another software in the making
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to digitise entire cases from the beginning, which is approximately 36 lakhs
(3.6 million) in number from all over Nepal (ibid.). One of the initiatives
is to make the courts paperless. The Supreme Court also provides a daily
cause list?! to update a case’s status whether registered, hearing ongoing or
decided, to the related parties. It is done through a website and SMS system.
This initiative is believed to reduce fraud by lawyers too where they are found
demanding higher charges from their clients in the name of ‘handling’ cases
catering to client’s time availability and needs, say IT personnel.??

The Supreme Court is developing decision implementation software in
which decisions of cases, including the punishment or financial charges for
the guilty, could be updated. This software’s access will later be provided to
entities such as the passport department, police and other related govern-
ment agencies so that they are aware of the court’s decision and can take
immediate or further action against the alleged culprit (ibid.). For example, if
anyone is guilty of any crime and applied for a police record, the Department
of Police can check this software and identify the person and their history to
eventually decide whether or not to provide the clearance certificate to them.
This sort of legal tech has indeed a positive and moral intention but, when
it comes to application, or say the software is not updated regularly or the
digital footprint is there, it could hamper citizens’ right to a dignified life or
even the right to be forgotten in digital spaces.

For future initiatives, the Supreme Court is going to establish systems
such as courtroom technology or an online case registration system. First, the
online registration is aimed at writ petition in which law firms will be given
access to the procedures. They are hoping to expand the service to other
types of cases too. Further, they are planning to link the registration process
to financial apps such as e-Sewa or Khalti for clients to pay for the court’s
respective services online. It is aimed at the public’s hassle-free experience
while registering cases and in terms of increasing access to the initial process.
Another kind of software to interlink and integrate the service of govern-
ment lawyers, police and the Supreme Court is in the planning phase. This
will bring all the criminal and civil cases into one integrated system where
each entity could know the status of the case and act as per their jurisdictive
rights (ibid.).

C. RIGHT TO ACCESS TO JUSTICE

Every person has the right to access to justice, which is also accepted as a
human rights issue.?> However, rights to access legal justice for women and
people from marginalised communities are found to be very limited in Nepal,
which is a serious concern. Overall, the justice delivery system is not as rapid
as it is supposed to be. According to the recent news report by Kantipur
Television, a total of 29,107 cases are on the to-be-decided list and waiting,*
of which 16,922 cases have been ongoing for more than two years and 4,563
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for more than five years. If the ‘justice delayed is justice denied” phrase is to
be considered, all of these cases” parties are directly and indirectly denied
their rights to justice.

Besides the court’s inability to solve and decide the accumulated cases
over time, there is Nepal’s socio-economic foundation, which comes into
play when people, especially women, poor and from marginalised back-
grounds, have to go through legal proceedings and are unable to get justice
easily or denied at different levels by the state’s authorities. A case report also
shows how it is very difficult to get justice in sexual violence cases and how
the survivors have to go through different levels of harassment and hardships
in pursuit of justice.?®

Research by Body & Data regarding online violence and relevant laws also
found that there are sociocultural barriers for women and queer individuals
trying to access the justice system.?® The barriers usually come in the form
of manipulation, silencing or threats to victims in the name of case recon-
ciliation before court procedures. The onus of proof on the victim, victim
blaming and backfiring on the victim through slander are other barriers after
the case is filed. A survivor who filed a rape case against a national cricket
player recently shared in interview?’ that the player, who is very powerful
and influential, has seven lawyers on his side and they debate for thirty-five
minutes even if they speak for five minutes each, whereas she has only two
lawyers, who can speak for ten minutes only (five minutes each). She is also
unable to pay for her lawyers due to her low economic status. This interview
also proves how lack of power, influence and access makes the justice process
very difficult, unequal and unpleasant for women, poor and marginalised
SUIVivors.

The statute of limitation is also another factor that blocks survivors from
the road to justice if they are not able to file the case within the legal timeline.
There is probability that a survivor dealing with trauma due to the violence
that occurred against them could not have taken immediate action to access
justice.

Additionally, the existing digital divide from accessing justice?® is also
difficult to cross for women, poor and marginalised people, who do not
have access to information about legal parameters or structures. There are
incidents and discourse around women and girl children being deprived of
the use of information and technology in Nepal in the name of morality and
decency.? Although such deprivation is claimed to be for their own protec-
tion, it is actually the cis-het Brahmanical patriarchy that is in the background
wanting to control sexuality and freedom of women, to protect the existence
of the status quo and the establishment. Similarly, people with disabilities
often find it challenging to access digital information and infrastructures due
to inaccessible designs and structures.?

In this sense, it is clearly seen that women and marginalised groups
have less access to information and technology. And even if the information
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related to a case from its hearing date to the decision is publicly available
through the court’s website and SMS (as claimed by the authorities) or the
tech infrastructure is very informative, easy and protects their right to access
and information from the user’s perspective, such infrastructures cannot
work efficiently unless the digital divide and lack of access to the internet and
devices is addressed in Nepal.

During an interview with activist Rukshana Kapali, she mentioned that
things are digital as well as manual in court these days. In her experience,
one has to submit both printed and soft copies of the documents to the court
and, although everything is claimed to be digital, the signature process after
the case’s decision is done manually. Also, the court does not provide digital
copies of the decision. One has to request a copy of such a decision, after
which they will get a photocopied version of the printed version, that too only
after paying tax. She added that, although such copies are comprehensible
for her compared to handwritten documents, which had chances of being
misinterpreted as different people have different handwritings; for people
with disabilities, the whole process is very inaccessible. If they give a printed
document, it is not in braille, or, if it is digital, it is not an accessible version
at all, she added.

As mentioned earlier, the Supreme Court started an online hearing
procedure to continue the work of justice delivery for the public despite the
crisis during the COVID-19 pandemic). However, it could not run as suc-
cessfully as imagined due to the trust issues of clients towards their lawyers.
They did not take virtual hearing as seriously and real as physical hearing
because it is still a new thing for non-tech people. When it comes to online
expression, presence or even online violence, it seems elusive compared
to real-life experiences for many. Although the pleasure or harm received
through online activities is real, it still is not accepted as real-life experience
by many.

On the other side, lawyers or accused parties tend to escape the online
hearing in the name of ‘slow internet’ or ‘technical problem” to delay the
procedure, according to an internal source. Therefore, online hearings could
work efficiently only if both parties are equally responsible and eager to settle
with the proceeding no matter what the decisions and consequences are.
However, remote areas or district courts such as Dipayal and Kanchanpur
have been practising virtual hearings as their geographical status is far
away from the Supreme Court located in the capital, and virtual hearings
are helpful for them to connect with the case’s processing and all, says the
Supreme Court officer.

Staff also stressed that the development and installation of software alone
is not enough when it comes to legal tech applications in justice delivery.
The issue of its implementation by lawyers, judges, staff or related parties is
equally important for the smooth functioning and targeted outcome. They
explained that the entire responsibility of implementing the system falls
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upon them after developing such software, which is a very adverse situation
and should in fact come under the auspices of the management department.
Even if they train others on the interface and its application after the software
is released, the willingness to learn and follow instructions for the functional
aspect of the software is low from the implementation team. This is due to
the lack of digital literacy and enthusiasm to adopt new technologies in their
work, along with the lack of work integrity and desire to provide quality work
and enough reward/encouragement from the government, which is a perva-
sive problem in Nepal. “Who do you think is willing to digitise all those dusty
papers stored for years if there are no extra incentives or rewards from the
management?” asked the staff.

In such a scenario, it is essential to ask: will digital/legal tech actually be
able to facilitate and provide the actual justice sought and demanded? Or is it
just another illusionary promise that has been given to us by the authorities
within the parameters of the neoliberal, tech-solutionist approach currently
reigning the world?

D. PRIVACY AND SECURITY CONCERNS

Privacy as a human rights issue protects us from unwanted interference
from others by helping us to manage our boundaries with the outer world.*!
As per human rights treaties, it is related to individual autonomy, which
is guaranteed by Article 12 of the UDHR?? and Article 17 of the ICCPR.%
Nepal’s current Constitution in Article 28 also ensures the right to privacy
of citizens, while there is the Individual Privacy Act 2018 which lays the
ground for the protection of an individual’s right to privacy both online and
offline.

Besides these legal frameworks and treaties, privacy is a crucial phe-
nomenon for our dignified and autonomous life with agency and freedom,
which is also referred to by different scholars who voice our rights to
exercise privacy. In her article ‘When our body becomes data, where does
that leave us?’,** Anja Kovacs talks about different nuances of privacy both
online and offline in a socio-political context, where she highlights that
privacy is especially important for women and individuals from oppressed
and marginalised groups. She provides examples of Dalit individuals’
autonomy to be anonymous in the bigger city than the villages where
their caste status is well known; trans-sex workers” agency to choose sex
work as their profession and maintain privacy; or women’s abortion or
STD issues that they want to keep private due to the societal judgement
and vilification. All of these examples, and her argument for protection
of privacy, prove how the privacy concern is very important to people,
mostly the marginalised or oppressed groups, and how they are vulnerable
in terms of their life and livelihood when their privacy and anonymity is
violated.
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Meanwhile, the privacy issue is equally important and should be consid-
ered and addressed accordingly when we are talking about being online and
using technology. Also during this study, issues of privacy, data privacy and
security came across, which will be thoroughly discussed.

During the interview with IT personnel, the researcher was told that
neither the public nor any other party except the system manager has access
into the server and data centre of the Supreme Court. If the IT staff are using
the software, their activity log is recorded so that the administration or the
IT staff themselves can check what they are doing. Similarly, every activity
log by working staff is recorded into the software and can be observed by the
administration. Due to such a system, the IT personnel claimed that the data
is very private and secured; but, somehow, if staff make any mistake at their
end, for example, uploading incorrect decisions or information, that can be
tracked and the staff could be made liable for their mistake.

As mentioned above, the private sector was involved in the initial phase
of digitalisation and digitisation of the judiciary in different stages in col-
laboration with development projects related to judiciary reform. Currently,
the Supreme Court IT management team also consists of a consultant who
worked on the same project and is continuing the same work of software
updates, management and implementation at Supreme Court.>® This raises
the concern of data privacy and security as there had been similar concerns
of data privacy over government-collected data in which private consultants
were given access to the data.®

However, the Supreme Court IT personnel member assured the inter-
viewer of his integrity, honesty and dignity towards his work and expressed
that he is also aware of the possible charges and liability in case of fraud or
privacy violation. Another concern is the lack of sufficient budget from the
government to protect and manage the system from privacy and security
aspects as per the IT consultant.?”

The software being developed and implemented, such as case manage-
ment or decision implementation, should be able to protect the privacy of
people, especially victims from vulnerable groups. The court follows the
practice of closed-door hearings in sensitive cases. The name of victims is
anonymised in the legal documents. This trend should be followed in all the
available software at the Supreme Court to protect the privacy of victims;
and the staff there claimed that the software has such provisions and prac-
tice of keeping the names private in sensitive cases. However, a lawyer
working with an NGO that supports women and marginalised in access to
justice procedure mentioned the gap in the privacy of the information of
lawyers in every step of the legal procedures from filling up forms during
the litigations to asking for copies of final decisions. They mentioned that
lawyers’ names are explicitly published in the list offline and online, which
is a serious case of privacy violation. It is a serious concern especially when
it comes to lawyers who side with women and marginalised victims in
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sensitive cases such as sexual assault. Also, the system by default promotes
transparency and the right to information that undermines an individual’s
right and choice to remain undisclosed. As privacy is an individual’s choice
to manage their boundary, lawyers should have the agency to choose where
and to whom to reveal (or not) their names. In this case, the legal system
does not seem to care about the agency of individual lawyers although it
somehow does care about victims’ privacy.

Overall, privacy and security of data are very important to ensure access to
justice through the means of technology. Relevant actors, whether the gov-
ernment’s lawyers, administrators, IT personnel or anyone involved in the
system, should strive to make the process easier and beneficial to all, espe-
cially women and individuals at the margins while in the journey of seeking
and accessing justice.

E. CONCLUSION

The usage of legal tech within the judiciary system in Nepal is increasing.
Things are being digitised and digitalised gradually under the concept of a
paperless/digitalised court which is supported and addressed by different
policies, plans and legal measures. Similarly, different kinds of software,
systems and tech are developed and implemented as well as planned to aim
for efficient, quick and people-centric justice delivery.

Additionally, people’s right to justice by exercising their agency and
autonomy to remain private both online and offline is an important issue.
This should be considered and addressed within the digital system being
developed and implemented for people-centric justice delivery. However,
there is also Nepal’s socio-political landscape, which is cis-het Brahmanical
patriarchal and oppressive to women, queer and marginalised folks and
plays an adverse role in making these groups more vulnerable and deprives
or denies them of the justice they seek. Therefore, the idea of suggesting
and applying tech usage for any kind of services, including judicial pro-
ceedings, needs to be handled very carefully and sensitively given all these
hegemonic socio-political complications already thriving among people
and their social realities. Otherwise, the usage of legal tech will be useless
for the people who are already suffering. Their right to a dignified life will
be far-fetched even if the legal tech application has good intentions such
as effective, easy, people-centric and quick justice delivery, elimination of
frauds from authorities, hassle-free experience for the public, and so on.
Meanwhile, if a Supreme Court owned data storage centre is functional, it
can be assumed and understood that separation of power is quite assured
between the judiciary and the executive when it comes to handling cases
of political authority and public concerns as well as civil cases. This is yet
another topic to research and find out about rather than using assumptions
as a basis.
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Additionally, an evaluation is needed in the long run to assess if the
good intentions of such legal tech usage is real or not and whether these
legal techs are able to achieve their aim of people-centric justice delivery
or not.

Civil societies on the other side should also be aware of the application
and implication of the legal tech being used within the judiciary. They should
play the role of observers as well as be able to organise against the idea of
tech solutionism if it is doing more harm than good to the public, especially
towards those who are at the bottom of the social hierarchies.
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Chapter 13

Lessons from Pakistan’s Judicial
Techno-Solutionism

Aimen Taimur

A. INTRODUCTION

According to Digital Rights Watch,! Evgeny Morozov’'s book? To Save
Everything, Click Here: The Folly of Technological Solutionism is where the term
‘techno solutionism’ first gained popularity. The idea is a critique of the post-
modern urge to use technical solutions to everyday problems without fully
appreciating their negative effects or considering how they can work against
us in the long term. Similar issues can be found if the same criticism is applied
to the employment of technologies in courts. The paper chapter will look at
how Pakistani courts have tried to use technology to speed up adjudicative
procedures and how to evaluate the advantages and disadvantages of such
technology for both litigants and the courts.’

To ensure that its 225.2 million citizens have access to justice* and raise its
position on the Rule of Law Index,® Pakistan has made a number of improve-
ments to its judicial system. Following the formation of the National Judicial
Automation Committee (NJAC), which is led by a senior Supreme Court
Judge,® new initiatives have been created in this regard.

NJAC recently called for the creation of an artificial intelligence cell
to develop algorithmic cataloguing of case law for the development of an
Al-driven data analytics platform and a comprehensive cross-linking of cases
for digital database integration across other institutions.” This was done in
collaboration with the National Centre of Artificial Intelligence (NCAI) at the
National University of Sciences and Technology (NUST). These sophisticated
databases produce data that is meant to be used by algorithms that can assist
judges in drafting judgments using predictive text programming, as well as
for updating statistics for policymakers.

Yet it must be acknowledged that the adoption of cutting-edge technolo-
gies has sometimes felt a bit like a reflexive response to an impetuous desire
to modernise.® For instance, there have been serious data protection issues
over the development of online case repositories for Al platforms because
no attempt has been made to secure the identity of vulnerable litigants.
Although using new technologies in the courtroom and behind the bench
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has been centred on the noble goal of ensuring that everyone has access to
justice, there does seem to be an imbalance due to the fact that the majority
of people, including court staff who are not tech experts, lack digital literacy.
As a result, there is discrimination between individuals who understand how
online systems function and have a basic comprehension of the digital world
and others who do not. This is related to the fact that sufficient employee
training, impact analyses, and policy consultations should have taken place
prior to the real-time implementation of automation plans.

B. FROM PAPER TO DIGITAL

In the past, paper-based record-keeping and correspondence were the norm
in official settings. Digitalisation, however, seemed to be the only practi-
cal answer that brought about a new era of judicial reforms in light of the
escalating environmental issues and the burden of keeping vast amounts of
paper records. With some deviations based on the national resources of each
individual government at the time,’ this mass digitisation of Asian judiciaries
could be observed in the late 1990s and early 2000s. Pakistan is a special case
study because, despite the majority of its court records being on paper, there
have been irregular spurts of patchy digitisation, in which some court records
have been converted to digital form by unofficial, privately owned online
repositories.'? That said, since they are neither owned nor controlled by the
Courts themselves, they do contain a number of errors, such as inaccurate
citations and missing passages from reported judgments. They are never-
theless frequently used by law schools, students, firms and court personnel
despite their slow, unfriendly interfaces. The only official versions of these
court repositories are available in limited numbers on the websites of the
Supreme Court and the provincial High Courts.

This inconsistent strategy has been extremely troublesome since it has
led to a system that supports both the drawbacks of a legal environment that
is not digitally advanced and the drawbacks of attempts to digitally advance
without having proper quality control in place. The journey of Pakistan’s
efforts to improve digitisation is rife with irritating real-time problems,
giving it the worst of both worlds. The development of a case law manage-
ment system and ensuing plans to release software applications that would
automate judicial procedures heavily rely on fundamental pre-work like the
building of databases. However, the databases need data, which must then
be processed and formatted into sets that can be read.

The earliest known legal paper records for Pakistan date from 1947,
making them about seventy-four years old. Many records, including several
renowned landmark rulings, have disintegrated and are no longer readable
because paper cannot withstand the test of time. Even though efforts were
made to gather these paper documents so that their remnants could be
promptly scanned and uploaded for the online case repository, it was found
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that the paper had become almost translucent over time and that when
double-sided documents were scanned, the text overlapped and became
illegible. Additionally, there was a lack of knowledge in place to deal with
deteriorating, damaged records that would shatter at the slightest touch,
which led to the termination of these efforts to preserve historical judgments.

Consequently, the next best solution for the court staff would be to
manually type the judgments but lack of administrative interest and human
resources has resulted in yet another incomplete project. As time goes on,
paper records are becoming harder to maintain but no attention is being
given to record preservation. This is a recurring theme within most techno-
logical projects undertaken by the Judiciary, that is, enthusiastic adoption
without prior impact assessments nor the necessary maintenance protocols
in place and then eventual abandonment.!!

C. PAKISTAN’S EXPEDITIOUS JUSTICE INITIATIVE

Pakistan suffers from a major backlog of cases in courts of all levels.!? On the
High Court level, the Lahore High Court and the Sindh High Court have
made the most prominent attempts in recent years to inculcate the use of
technologies within judicial administrative functions to speed up adminis-
trative processes.'® In cooperation with the Punjab Information Technology
Board (PITB), a budget of approximately PKR 197.5 million was allotted to
purchase computers and other supplies in 2011." During his tenure as Chief
Justice of the Lahore High Court, Justice Syed Mansoor Ali Shah did advocate
for a categorised and publicly accessible system of case flow management,
along with the upgradation of the official High Court website. Surprisingly,
this development was faced with protest from some factions of lawyers who
deemed this system to be inflexible and a means to restrict their choice to
present their clients at their discretion. The outcry is evidence that technol-
ogy can provide for more procedural equity to prevent the misuse of power
by lawyers who would usually keep applying for adjournments on frivolous
grounds while charging their clients over an extended period.'® There is now
a national case flow management system known as e-CFMS. This idea was
inspired by its success in the United States'® and solidly helped make the case
for the Pakistani Judiciary to develop its own case flow management system
so that the ever-increasing cases can be managed within an appropriate time
frame.!”

However, the most revolutionary change came from the Sindh High
Court while Justice Mushir Alam was the Chief Justice until his elevation
to the Supreme Court in 2013. Not only was the High Court equipped with
a fully functioning case flow information system'® but also a live roster of
the sitting judges. Recently, it has also developed a biometric identification
branch allowing lawyers to easily submit and register their cases online,
which simultaneously double-checks the ID cards of the litigants and their
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lawyers due to a shared database with the National Database and Registration
Authority (NADRA). The real-time tracking of the judicial roster also ensures
that judges are not on extended leaves and are presiding over the hearings
that they ought to be present for." Having a publicly available case flow
management system? also provides for various individuals to know the time
and day that they would need to be in court. The concept of E-summons has
also been introduced to ensure that the case disposal rate is not stagnated by
the absence of litigants and their legal representatives. This also ties into the
vision that the Sindh High Court is working towards: to go completely digital
by 2030, where most if not all court procedures will be automated.?!

To address the slow pace of case disposal at the Supreme Court, under
the very able direction of Justice Mushir Alam,?* after his elevation to the
Supreme Court of Pakistan as the Senior Puisne Judge, the processing of
appeals was aimed to be resolved via the implementation of the successful
model of technological upgradation as launched in the Sindh High Court.
The outcome of this is that the Supreme Court has finally developed a more
organised approach towards the creation and implementation of new tech-
nologies within its institution.

In the Supreme Court of Pakistan, the National Judicial Automation
Committee was established in 2009 to oversee technology-centred projects. Its
composition was carefully decided, including senior members of the Judiciary
to ensure that tech-focused development plans and problems are dealt with
seriously. However, through time, its output became negligible. The National
Judicial Automation Committee was therefore reconstituted in September
2016 by the Chief Justice of Pakistan and the Chairman of the National Judicial
(Policy Making) Committee under the Ordinance (LXXI) of 2002.% Broadly,
the Committee is composed of a chairman (from the Supreme Court) and six
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members from each of the High Courts and the Federal Shariat Court. Further
to the judicial staff, the Committee also has one sub-committee for standardi-
sation of nomenclature for the IT staff and a sub-committee of IT experts for
standardisation and integration of IT Systems for the Judiciary. The mandate
of the National Judicial Automation Committee is the planning, execution,
monitoring and financial assessment for the automation of the court system.
It also coordinates with the National Centre of Artificial Intelligence (NUST)
and the National Information Technology Board (NITB).

D. ARTIFICIAL INTELLIGENCE AND THE JUDICIARY

A new influx of scientific and technical advancements has been centred on
artificial intelligence. The latest round of judicial reforms has been influenced
by advances in artificial intelligence, which have been considered almost
like strategic resources. According to the National Judicial Automation
Committee’s agenda, it was determined that producing judgments is a dif-
ficult task that requires information from a variety of sources, including
decided cases, legal academic journals and other resources.?* Automation of
this function would therefore aid in case disposition rates and uniformity of
decisions made on the same factual and legal grounds. In order to implement
the idea, it was also suggested that various national knowledge databases
be integrated. This would save the time needed for the manual process of
retrieving case law from law digests.

The availability of data, dataset preparation, processing power, infra-
structure and trained resources must all be met for this plan to be put into
practice. Between 2015 and 2019, there were over 3.0 million cases regis-
tered in Pakistan, and 2.97 million cases were determined there on average
per year. Out of the 2.97 million, the superior courts alone decided about
220,000 cases. The superior courts’ cases — the Supreme Court and the five
High Courts — are accessible online. Information about the case, information
on how the matter was handled, court orders and the verdict make up this
data. However, a small sample of civil law cases was used in pilot research
to produce manageable datasets. In order to create a running model, more
data cleaning was done to remove head notes and keywords. The model was
evaluated, and the preliminary results showed promise with a 30 per cent
relevancy that was scaled to 70 per cent with adjustments. The flow of the
model is illustrated in Figure 13.1.°

For the purpose of orderly case retrieval, the system is also anticipated to
automatically mark cases based on the classification (civil, criminal, services,
etc.). Another crucial objective is data anonymisation, which involves hiding
the plaintiffs” sensitive information, such as their names and residences, in
case law databases that are available to the general public.

The goal is eventually to create a system capable of commenting on the
performance of judicial officers, particularly those in subordinate courts, in
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order to serve as a quality control tool. This opens a discussion on how a
similar development would limit judges” ability to make decisions. The role
of a judge is too sacred and significant to be scrutinised by an algorithm.?
Since common law frameworks are based on the principles of consistency
and the preservation of judicial precedent, it is likely that an algorithm may
flag a judgment as worrisome if it departs from the judicial approach used in
earlier, comparable cases.

The duty of judges is to determine how a law may be applied in a certain
circumstance, which gives the law important flexibility”” and guarantees that
the factual context is taken into account; this can be used to overturn, dis-
tinguish from and modify judgments.?® The dread of being judged by strict
computational systems would put unwarranted additional strain on court
employees, which will ultimately be counterproductive. Contrarily, on a more
positive note, performance reviews will be much more objective and stand-
ardised, which leads to the conclusion that Al-based reviews should maybe
be limited to the judicial officers” procedural performance rather than tight
substance scrutiny of judgments.

The fact that this project has not yet advanced because auto-tagging of
verdicts and document verification has not been enabled is cause for concern.
Additionally, a system that can evaluate the calibre of earlier judgments
when offering drafting recommendations to judges, or even an algorithm
with a considerably more complex level of intelligence, is required to effec-
tively detect opposing evidence. It is not yet ready to be utilised as a tool for
making judgment recommendations or creating documents in its current
state because there is no adequate user procedure. Another reason the
database is worthless in the current edition is because, as was already indi-
cated, the whole body of existing case law has not been digitally preserved.
Unfortunately, the initiative has not been pursued since the retirement of
Justice Mushir Alam, who led it in the first place. All the earlier testing and
investment will be lost if the project is not swiftly resumed since the private
market, which offers comparable services, is developing at a faster rate than
internal developments.

E. SOUTH ASIAN COURTS AS UNIQUE TERRITORY

Asia was the first area to experience an extended lockdown due to COVID-19,
which originated in China. As a result, the region was forced to lead the way
in implementing policies to secure the operation of its public offices in order
to restore some sense of normalcy in these extraordinary circumstances.
Before the catastrophic events of 2019,%? the worry of case pendency was a
frequently acknowledged barrier for most judiciaries. This resulted in Video
Link Hearings® and the conversion of numerous procedures to online alter-
natives in a judicial setting. Although this increased reliance on technology
had to be pushed, it must be said that most courts lacked the procedures
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required to ensure orderly sessions. Particularly in the early stages of the
pandemic, there were no models to follow. Under the leadership of Chief
Justice Gulzar Ahmed, the Pakistani Supreme Court made sure that courts
remained open even while infection rates were at their highest. This was
accomplished by announcing a ‘smart lockdown’. The courts would have
had the luxury of conducting all hearings online if technology innovation had
been prioritised and the protocols for using technologies in courtrooms had
been well-practised. As was the case in Pakistan, there was no established
basis on which technology could be confidently used to completely automate
a public service and be a substitute for in-court pre-pandemic proceedings.
Similarly, throughout South Asia, the digitisation of court functions was not
necessarily seen as being essential to the proceedings but rather as an alter-
native to administrative functions.?!

Digital illiteracy is another issue in South Asia’s more economically
underdeveloped regions.* The elderly and litigants in rural areas are most
affected by this problem. There is a clear gap between the judicial solution-
ist argument and the end user, or the typical litigant. Even while the use
of smartphones and the improvement of internet connectivity is a process
that is still in progress, it is not yet possible to construct a completely online
environment for litigant interaction. In fact, it would deprive people of the
ability to exercise their rights if they lacked access to reliable internet (which
is the case for the majority of people since rural areas have a larger population
density) or the right technology to access judicial websites. The reliance on
an entirely online environment for litigants, it is said, would obstruct access
to justice and widen the gap between those who can afford to purchase and
learn how to use new technology and those who cannot.®

South Asia has long been recognised as a renowned leader in innova-
tion and technology. Asia is an ecosystem unto itself that transcends and
to some extent fails to be confined by the mostly European and American
conceptions of technology regulation, being the industrial backbone for big
tech businesses. Geographical and socio-economic diversity makes it difficult
to create an all-encompassing system. Cyberspace may provide the impres-
sion of continuity, but this is not how it works in practice. Even if we were to
apply cutting-edge technology within Pakistan that goes beyond the meta-
narrative of simplifying the job of the courts to administer fundamental judi-
cial functions, the cultural variations and the very conceptualisation of justice
may differ too greatly from one another to be technologically integrated. The
native methods of resolving disputes, such as jirgas** and panchayats® serve
as an illustration of this. Since the existence of these types of grassroots out-
of-court settlements® depends on their non-conformance to the mainstream
judicial sector, we cannot force these indigenous traditions®” to be a part of the
automation trend. The strength of the aforementioned argument, however,
is limited to the assertion that the native modes of conflict resolution func-
tion within acceptable parameters. The format is significantly different, even
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though the law of the land relied upon is the same as that which is relied
upon in the official court system. The intersectional constraints of technology
solutionism are thus made apparent.®

F. THE FUTURE

It is important to realise that integrating technology into current systems
should not be mistaken for progress if doing so slows down or interferes with
the delivery of justice, which is the primary objective of the judicial system.?
There is no one model that can be used to use technology in every court
system because each one has its own difficulties and would need a different
form of technological support.** However, there are some lessons that can
be taken away from Pakistan’s efforts to employ technology to modernise
its judiciary. It is important to realise that integrating technology into current
systems should not be mistaken for progress if doing so slows down or inter-
feres with the delivery of justice, which is the primary objective of the judicial
system.

The first stage in any development is to make sure that it complies
with the established constitutional provisions and human rights laws. This
includes an emphasis on cybersecurity, data protection and privacy.*! Dealing
with sensitive data necessitates a higher level of responsibility while handling
it. The courts must also take on the role of a data management organisation if
they begin employing technology to automate more of their processes. In this
role, they will be accountable for any data breaches and purposeful or unin-
tentional abuses of litigants” privacy. The courts must inform persons who
depend on their services of the specific, publicly accessible gazetted norms
that would determine their liability should they fail to act in accordance with
the highest standards of data protection.*?

Since ChatGPT’s introduction and the range of applications it provides,
its effects on the judiciary are already apparent, as demonstrated by the case
of a Colombian judge who used ChatGPT to ask a question before making a
decision regarding a state welfare issue.*® It is imperative to make sure that
the judiciaries are outfitted with the necessary regulatory protections for the
maintenance of the rule of law and fairness because it is only a matter of
time before this practice expands and reaches Asian judiciaries.* Either the
judiciaries must develop secure, reliable Al systems, or they must establish
internal rules that prioritise human rights and specify the morals and regu-
lations to be followed when utilising these new operating systems. Impact
assessments*® need to be prioritised in both cases, with adequate resources
and time allocated, to avoid unpleasant shocks once automated systems are
implemented.*®
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Chapter 14

Digital Rights in Southeast Asia: Civil Society’s
Legal Tactics and Courts’ Roles

Letitia Visan and Emilie Palamy Pradichit

A. INTRODUCTION

Technology plays an increasingly important role in every facet of people’s
lives, and, with its rise, human rights understanding has changed. While
the digital age has opened new spaces for the enjoyment of human rights,
such as the right to freedom of expression, it has also brought a range of
new threats and risks to them. Technological developments not only enable
individuals to use new information and communications technologies that
improve lives, strengthen justice and boost productivity but also enhance
the capacity of governments, businesses and individuals to undertake sur-
veillance and interception, which may violate or abuse human rights. For
this very reason, regulatory systems need to adapt to counteract the ways
they can be exploited to threaten fundamental human rights and freedoms
in the digital space. The responsibility to uphold and protect digital rights,
dispersed across multiple layers of society, lies with a range of stakeholders.
From states to businesses, to civil society, to international organisations, to
academia, each of them has a specific role; and, unless they abide by their
role, there is little prospect of living in a society where digital rights are
respected for all.

While states face the challenge of reforming their laws to keep pace with
the digital revolution, civil society is confronted with ensuring that new rules
meet international standards and represent an appropriate adaptation of
offline rules to online contexts, which all too often is not the case. Protecting
the space for civic engagement and activities is not particularly straight-
forward nor easy to achieve in an environment of weak rule of law, where
online democracy is under attack, which is the case in the Southeast Asia
region.! In many countries across the region, the very concept of the rule of
law is something the powerful are constantly negotiating, as we experience
the expansion of authoritarian regimes. Authorities have utilised new and
old legislation and government-aligned courts to punish critics and silence
the outspoken. This view gains currency from the intensification of repres-
sion against opposition voices, both through legal and extrajudicial means,
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but tougher enforcement through the courts indicates the ever-shrinking
room for discourse. In the struggle for the rule of law and in holding the
authorities accountable for the respect for human rights, civil society plays a
significant role.

This chapter explores how civil society actors (CSAs) are approaching
courts to guarantee digital rights in Southeast Asia, by analysing five cases
initiated by CSAs from across the region. The secondary purpose of studying
these cases is to determine how well the courts have conceptualised digital
rights and how much expertise is required for them to act on these matters.
The chapter concludes with recommendations for states to defend internet
freedom as a vital form of democracy, and to protect and enhance civic space;
and for civil society to promote and ensure good governance, while contrib-
uting to the promotion, protection and advancement of human rights online.

B. HOW CIVIL SOCIETY IS APPROACHING COURTS
TO FACILITATE AND GUARANTEE DIGITAL RIGHTS
IN SOUTHEAST ASIA

Southeast Asia is a heterogeneous regional setting comprising a number of
countries with differing sizes, levels of development and governance systems.
A multi-tiered judicial system exists in many of the countries in the region,
but its effectiveness in preserving people’s rights and freedoms is often com-
promised by its vulnerability to executive pressure.

Southeast Asia has over 400 million internet users and a booming digital
economy, and the internet penetration rate ranges from around 70 per cent in
all countries but Laos, Myanmar and Timor-Leste.? In fact, the digital space
has become an integral part of people’s everyday lives and has expanded
the democratic and civic space, which are essential for ensuring freedom of
expression and political participation, among others. Yet, it has brought with
it immense challenges in protecting human rights and democracy.

While the remarkable power of the internet to enable millions of people to
express their opinions, organise, share and receive information is obvious, the
actions of governments in Southeast Asia in recent years have demonstrated
just as clearly how the internet has given states unprecedented power to stem
the flow of information and opinion through technical means, with rapid
and widespread effect. The declining internet freedom was documented in
the Freedom on the Net 2022 Report by Freedom House, which reveals that
none of the eight countries monitored in the region have an online sphere
rated as ‘free’.3 On top of inadequate safeguards to protect digital rights, the
legal systems have repeatedly proved inadequate, with judges handing down
decisions that legitimised governments to suppress already curtailed digital
rights.

In this chapter, cases show how CSAs petitioned courts and called upon
them to review the constitutionality or legal conformity of provisions, driving
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collective action to defend digital rights and resist authoritarianism. Although
their success in bringing strategic litigation to quash online repression has
been limited to a certain extent, nonetheless these cases show the tenacity of
civil society in defending digital rights and its courageous and proactive role
in approaching the courts to guarantee these rights.

I. Thailand

With the rise of digital dictatorship, which Prayuth’s regime has sparked,
respect for digital rights is being lost.* Thailand has a restrictive political envi-
ronment, and blocking and punishing opinions deemed critical of the monar-
chy and the government are frequent. Over 200 people are currently charged
with lése-majesté under the Criminal Code, which enshrines the crime of
defamation against the monarchy and sets out draconian penalties.> The
authorities also frequently charge activists and netizens with sedition and
violations of the Computer Crime Act,® which gives officials broad powers
to prosecute online expression.” Hundreds of people are guilty until proven
innocent and detained, and courts, which suffer from politicisation and cor-
ruption,® regularly deny them bail.’

To counter digital rights restrictions, civil society actors have had to find
alternative forms of resistance, including building regional solidarity and
reaching out to the international community to call on the Thai government
to respect its human rights obligations and protect democratic values.'
Youth pro-democracy activists have even resorted to unconventional outlets
to show their grievances.!! In addition, civil society has turned to the judici-
ary, petitioning courts to uphold digital rights. A landmark case from 2021
shows dogged civil society’s success in approaching courts and pushing back
against digital repression.

On 29 July 2021, the Prime Minister promulgated a regulation under
section 9 of the Emergency Decree on Public Administration in Emergency
Situations B.E. 2548 (2005),'? which would have authorised the suspension
of internet services for those who share content that may ‘instigate fear’,
‘mislead” or affect security.' It also required internet service providers (ISPs)
to identify IP addresses accused of producing content deemed illegal, report
the details to the government, and immediately suspend internet service to
that IP address. In front of this, civil society did not stand idly by while their
liberties were attacked. On 2 August of the same year, a group of human
rights lawyers and twelve Thai media companies filed a petition before a civil
court challenging the regulation.!

On 6 August, in extremely positive news, the Civil Court issued a judg-
ment strongly in favour of upholding and advancing the human rights of
people online. In its decision, the court ruled that a prohibition relating to
‘content that may instigate fear among the people” is ambiguous and may
lead to an unnecessarily broad interpretation affecting freedoms of expression
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and the press guaranteed by the constitution. Additionally, it held that ‘the
importance of the internet access is recognised throughout the society, par-
ticularly, in the current situation of Coronavirus Disease (COVID-19) pan-
demic’, which Thailand was going through at that time. The court confirmed
that regulations requiring ISPs to cease providing internet services for owners
of content violating the regulation results in an impermissible blockage of
communication channels and is unconstitutional. Furthermore, it determined
that the regulation would place a disproportionate burden on the people to
interpret and comply with the law."> The court issued an emergency order
that prevented the Prime Minister from enforcing the regulation, whereupon
the government issued a regulation repealing it."® The regulation’s quashing
marked a positive step for freedom of expression online in Thailand and for
the role of civil society as a key player in contributing to the realisation of
digital rights.

In a more recent development, civil society actors in Thailand have
once again demonstrated their importance as agents of change for enhanc-
ing accountability and promoting fundamental rights. For the first time in
Southeast Asian history, eight Thai citizens jointly filed a lawsuit against
NSO Group, the Israeli company that developed the Pegasus spyware,”
for violating their rights after their phones were infected by Pegasus over
the past two years.'® The lawsuit was dismissed by a civil court in Bangkok
on the grounds that the cases could not be combined. Following this,
Yingcheep Atchanon, one of the individuals who had originally filed the
lawsuit in November, stated he would bring a new lawsuit with himself as
the plaintiff."” In June 2023, Yingcheep Atchanont, alongside an activist,
filed a lawsuit against nine Thai government agencies, demanding 2,500,000
baht in compensation for alleged privacy violations due to the govern-
ment’s reported use of Pegasus spyware. The Court ruled that the case was
outside its jurisdiction and declined to proceed. As of now, the case is await-
ing appeal.”” The decision is likely to echo far beyond Thailand when it is
handed down.

II. Indonesia

In Indonesia, freedom of expression, including online, is protected in the
constitution and other laws, but the right is routinely curtailed in practice.
Digital repression is rampant and includes disruptions to internet access,
criminalisation of people’s online activities, as well as digital attacks against
civil society, especially critical groups such as journalists, activists and human
rights defenders.?! Moreover, the new Criminal Code passed in December
2022 poses a massive threat to human rights, as it contains problematic
provisions which are bound to push Indonesia deeper into authoritarianism,
leaving no space for civil liberties and threatening freedom of expression.?
Although the judiciary has occasionally shown its independence, the court
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system is rife with corruption and is subject to political influence.?® In a case
related to internet shutdown episodes, courts reached opposing conclusions,
with the final court failing to uphold digital rights.

Disrupting internet services during times of social unrest is a classic
authoritarian tactic, and the Indonesian government used it in August and
September 2019 during protests in Papua and West Papua. Following this,
a coalition of civil society groups filed a lawsuit against the government
for purposely shutting down the internet.** The petitioners argued that the
government’s action to shut down the internet violated press freedom and
the right to information, as journalists were unable to report and inform
the public about the protests. In what was then a victory, the Jakarta State
Administrative Court held on 3 June 2020 that internet shutdowns were
‘a violation of the law by government bodies or officials’. It held that the
Electronic Information and Transactions (ITE) Law, which the government
relied on in court to argue that the internet shutdown was in compliance with
it, should only be used to restrict online information or documents that are
‘unlawful’, not to terminate access in its entirety. The court ruled that ‘any
decision that limits people’s right to information should be made in accord-
ance with the law and not merely based on the government’s discretion’.”
Nevertheless, the victory for human rights lasted a fleeting moment. In
October 2021, the Constitutional Court found that it is constitutionally
acceptable for the government to block and throttle the internet in times
of social strife, overturning the precedent established in the previous court
decision. The court explained that the government has the responsibility
to ‘prevent|...] the dissemination and use of electronic information and/or
electronic documents that have prohibited contents in accordance with statu-
tory provisions’.?® In effect, the court held that the decision to block internet
access was lawful and ‘within reason’, given the threat to public order.?”

Therefore, in its decision, the court focused on the arguments concern-
ing the legality and proportionality of the restrictions. The limitation of this
approach was that the court recognised deference to the state in its assess-
ment, and this created the implication that shutdowns may sometimes be
justified and proportionate. The ruling has set a dangerous precedent for
online freedoms. Worse still, it perpetuates authoritarian rule and aids and
abets the consolidation of power. Without internet access, activists, dissi-
dents and opposition parties are cut off from each other, making it difficult
for them to organise and mobilise their ideals and capabilities.”® The court
also shrugged off the potential of long-term internet shutdowns to take on
the characteristics of apartheid by excluding specific populations from public
participation in a highly interconnected and digitised world.* Such judgment
has the potential to reverberate globally.

Dictatorship is far from being a distant memory in Indonesia and is
even expanding. At the same time, the fight against digital repression
is also increasing, oftentimes led by civil society organisations (CSOs).
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On 30 November 2022, Indonesian CSOs filed a lawsuit against the Ministry
of Communication and Informatics with the Jakarta State Administrative
Court, over its decision to block access to a number of online platforms that
had violated the law by failing to register with the government.*® The civil
society group alleged that the termination of access violated economic rights,
hindered journalists” work, and prevented the public from obtaining infor-
mation. The court’s decision, in this case, will set a significant precedent for
human rights online.

ITI. The Philippines

The Philippines has taken a turn towards authoritarianism over the past
years and the decline in internet freedom has occurred amidst an erosion of
political and civil rights under ex-president Rodrigo Duterte.?! Following the
May 2022 elections, the ascent of President Bongbong Marcos, son of ousted
dictator Ferdinand Marcos, exacerbated this, as it revived memories of large-
scale human rights abuses and corruption that the Philippines had to endure
only several decades ago.** The former president’s government has been
notable for diminishing the independence of the judiciary, which has been
plagued by inefficiency, corruption and intimidation.®

Similar to Thailand and Indonesia, civil society groups approached courts
to guarantee the respect of digital rights, showing at the same time resistance
to attempts to crack down on rights and civil liberties. In July 2020, former
president Duterte signed into law the Anti-Terrorism Act of 2020.%* Almost
all advocacy actions, including speeches and publications, fell under the law’s
broad definition of ‘terrorism’, which prompted civil society groups from
different sectors to file thirty-seven petitions with the Supreme Court chal-
lenging the law’s constitutionality and preventing its implementation.* The
groups expressed concern over the Act’s broad scope and its potential for use
by state authorities as another instrument to persecute opponents and limit
free speech. In fact, one of the common themes of the petitions was threats
to free speech posed by many provisions under the law, such as the one on
inciting terrorism.

The Supreme Court’s decision from December 2021 was highly contro-
versial. The Court upheld the constitutionality of the law, keeping most of
its repressive provisions, and only striking down two provisions: section 4,
which allowed ‘advocacy, protest, dissent, stoppage of work, (and) industrial
or mass action’ to be classed as terrorism; and section 25, which empowered
the Anti-Terrorism Council to designate people and groups as terrorists
at the request of other countries or international organisations.** Lawyers
in the country put the ruling in the crosshairs. While some considered it a
‘small victory’®” and others a ‘consolation’,* they unanimously agreed that
the upheld provisions continue to pose a threat to human rights defenders,
activists, members of marginalised groups, and others wrongly accused of
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terrorism, by giving the government sweeping, unrestrained authority and
leaving room for arbitrary enforcement.® To illustrate, the vague prohibition
on ‘inciting to commit terrorism” in section 9 may have important implica-
tions and ramifications for the right to freedom of opinion and expression, as
it extends criminalisation beyond acts or threats of lethal violence to acts pro-
tected under international law. In April 2022, the Supreme Court dismissed
the six appeals filed by petitioners to reverse its ruling on their pleas against
the law, due to the ‘lack of substantial issues and arguments raised by the
petitioners’.40

The court’s decision, in this case, is particularly important because the law
is presumed to have received the most criticism of any piece of legislation in
Philippine history.*! The Constitutional Court has failed to protect not only
civil liberties and human rights but also procedural rights and the rule of law,
as democratic space shrinks. In the prevailing climate of impunity and attacks
on human rights defenders, the court’s decision portends peril for them, as
the law grants excessive and unchecked powers to the government.

IV. Malaysia

Malaysia’s legal framework is made up of a great number of repressive laws,
such as the Sedition Act, and provisions that aim to impose censorship
and punish those exercising their right to freedom of expression, including
online.*? In addition to inadequate protections, the judicial system has proved
to be weak at times, compromised by executive influence,** failing to rule in
respect of fundamental rights.

On 17 September 2014, law professor Azmi Bin Sharom** challenged
the constitutionality of the 1948 Sedition Act, hereinafter the Act.** He con-
tended that the Parliament alone, and not any other bodies, had the author-
ity to enact laws restricting freedom of speech and expression. He claimed
the Act was unconstitutional since it was passed during the British colonial
era, before independence, being therefore not an Act of the Parliament of
Malaysia. On 6 October 2015, the Federal Court ruled that the Act is consti-
tutional, thus compatible with Article 10 of Malaysia’s Federal Constitution,
which guarantees the right to freedom of speech and expression. The court
determined that the assessment of what is ‘necessary or expedient’ in bal-
ancing fundamental rights with security interests lies with Parliament, and
not with the courts.* The holding, in this case, is particularly disconcerting,
in light of the elusive nature of the Sedition Act provisions that allow for
investigation and prosecution, if not conviction, of virtually any utterer whose
speech is not to authorities” liking.

With this ruling, the Federal Court, in its position as the highest judicial
authority in Malaysia, defied international human rights law that protects
freedom of speech and legitimised the government to continue using this Act
as a tool to quell it. At the same time, the decision has brought into question



Digital Rights in Southeast Asia: Civil Society’s Legal Tactics 229

the judiciary’s ability to safeguard fundamental rights, especially considering
the illiberal and undemocratic nature of the Act, which has been used to sup-
press legitimate dissent in Malaysia, both offline and online.*”

In Southeast Asia, where the path to democracy is onerous and many
countries are heading towards authoritarianism,*® civil society — recognised
for its role as a check and balance on compliance with international human
rights standards — is particularly important. The cases presented in this
chapter highlight civil society’s crucial role in bringing human rights claims to
court, leading to contentious and far-reaching verdicts, while also providing
lessons on how to meaningfully seek and effect change through litigation in
domestic courts. This is despite the fact that civil society has frequently strug-
gled with poorly capacitated court systems lacking independence.

In the case of civil society challenging Regulation No. 29 in Thailand, the
Civil Court demonstrated a thorough understanding of the importance of
access to internet services for society. Although it did not make an explicit
reference to digital rights in its judgment, it did note that a particular clause
that forbade the dissemination of information that may instigate fear among
people led to a superfluous and unnecessary deprivation of people’s rights
and freedoms. Thus, it highlighted the revolutionary impact that technol-
ogy has on human rights. Despite civil society’s approach to courts and
their intention to assist them in upholding and guaranteeing digital rights in
the other instances from Indonesia, the Philippines and Malaysia, the final
court’s decision in each case flagrantly failed to take into account and uphold
human rights. These cases indicate that courts, overall, have loosely con-
ceptualised digital rights, with some not even peripherally considering the
impact of technology on human rights, and hence overlooking the implica-
tions that their rulings might have on digital rights.

To effectively conceptualise digital rights in Southeast Asia, a comprehen-
sive and nuanced approach is imperative. This involves the formulation of
clear digital rights frameworks that are consistent with international human
rights standards while being responsive to local cultural contexts. Given the
increasing significance of the online space — particularly in authoritarian
regimes where it frequently serves as a crucial platform for expression — it is
essential that legal protections robustly encompass freedom of expression,
privacy, and data protection. Additionally, fostering digital literacy and
continuously updating legal frameworks to address emerging technological
advancements are integral to this endeavour.

C. CONCLUSION AND RECOMMENDATIONS

A set of recommendations for states to defend internet freedom, protect
and enhance civic space, and for civil society to ensure good governance, is
provided below.
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II.

Recommendations to states to defend internet freedom as a vital
form of democracy, and protect and enhance civic space

. Promote and advance internet freedom as a key element to contribute to

the development of democracy. Support programmes aimed at bolstering
judicial independence and improving technical literacy among judges and
other members of the judiciary.

. Ensure that limits to rights, including the rights of freedom of expression

and association, are legal and proportionate.

. Recognise and strengthen the role of the judiciary in upholding digital

rights. In particular, ensure that the judiciary contributes to influencing the
understanding of digital rights, addressing gaps in legislative guarantees of
these rights, and ensuring accountability for violations of these rights.

. Considering the significant role CSA actors play in society and in defend-

ing democracy and the rule of law, offer them institutional support to stay
alert and react to deviations from the rule of law.

. Develop or reinforce legal frameworks to ensure that the rights of citizens,

including online, and civil society organisations are protected.

. Improve and strengthen legal frameworks that allow citizens and civil

society organisations to form and operate.

. Protect online civic space and strengthen access to information frameworks.

Recommendations to civil society to promote and ensure good
governance and the protection of human rights

. Set up an independent multi-stakeholder body with the cooperation of

various sectors to monitor and provide recommendations on trends in and
individual cases of digital rights abuses.

. Support the independent evaluation and analysis of substantive aspects,

including the use of the principles of necessity and proportionality through
established global standards, and the impact of responses on society and
economy.

. Hold implementing authorities and officials liable for the misuse of their

powers or information obtained, while carrying out their duties in the
existing legal framework.

. Reinforce the power of individuals to play a greater role in making online

spaces more free, secure and inclusive.

Strengthen solidarity for underprivileged people.

Promote a civilised environment for free online expression.

Continue to increase knowledge of digital rights through training and
capacity-building programmes.

. Continue disseminating information to the public on various legal vio-

lations to make them more aware of existing problems and require
adherence to laws from the public institutions.
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