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Introduction

tool of and a service provider for democracy.

Digitalisation and the technological convergence of media have given television 
viewers a new power: programmes can now be received irrespective of time 
and place. Broadcasters are afraid of losing control as new smart TV systems 
reduce ordinary television to one of several options. Some experts even predict 
that broadcasting will completely disappear in the future; video services 
available worldwide will gradually replace it. But what role should the public 

or will it be completely written out of the future? 

From the viewpoint of public service media, the goal must be to remain in 
the ‘relevant set’. According to the so-called development guarantee1 one of 
the tasks of public service media is to adapt to the changing viewing habits of 
users.

service media with the introduction of the dual system (see also next section). 
The change was far from damaging, if one compares the German TV landscape 
internationally. Similarly, the second major ‘big bang’ in the form of media 

of the digital transformation. The transformation must not be obstructed by 

1 6th Broadcasting Ruling - German Federal Constitutional Court ruling (BVerfGE 83, 238), 
http://www.servat.unibe.ch/dfr/bv083238.html. 
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the necessary reforms, in fact they must demand and shape them. 

The history of public service media in Germany

in Germany is decentralised: responsibility is vested with the federal states 
as opposed to the federal republic. Each federal state enacts its own laws 
regulating media and cultural matters. The legal basis for broadcasting is the 
so-called German Interstate Treaty on Broadcasting (Rundfunkstaatsvertrag), 
a contract entered into by all sixteen federal states. The Treaty provides for 
state public media agencies part of the ARD, the ZDF and other broadcasters. 
As a result, the legal structure of the contract is shaped by a variety of laws and 
treaties.2

were introduced on the basis of, among others, the British model (BBC). To 
protect broadcasting media from renewed authoritarian intervention3, public 
broadcasting was established in 1949 with a government-mediated guarantee 
intended to ensure political independence. In 1950, broadcasters established 
the Association of Public Service Broadcasters of the Federal Republic of 
Germany (ARD). This was followed by the establishment of the Second German 
Television (ZDF) in 1961. These broadcasters are constituted as corporations 

section). Private broadcasters were established starting in the 1980s. Since 
then public service media have been one of the two branches of the so-called 

service media retain special importance in this constellation. The foundation 
of the dual broadcasting system was laid by the Fourth Broadcasting Decision 
of the Federal Constitutional Court4, a ruling that declared private commercial 

2

p. 467, para. 17, 18.
3 Ibid., p. 461, para. 5.
4 4th Broadcasting Ruling of German Federal Constitutional Court ruling (BVerfG 73, 118), 

http://www.servat.unibe.ch/dfr/bv073118.html. 
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public service media and its unique character. The Federal Constitutional Court 
has held that the collection of broadcasting fees (licence fee) is permissible in 
view of the public service provided by these broadcasters.

Today, around 38 million television households can receive the main 
programmes of ARD and ZDF via satellite, cable or digital terrestrial 
transmission. This represents 98 percent of the reception potential of German 
TV households.5 

The structure of public service media in Germany

Public service media broadcasting is organised as follows: the ARD is an 

programmes via television and radio broadcasting as well as via the internet. A 

broadcaster. Together with the ZDF, the ARD also operates ‘funk’, an online 
distribution channel and content network marketed to adolescents and young 

also involved in operating 3sat, a German-language culture TV channel run in 

These institutions act through their bodies, the Broadcasting Council, the 
Administrative Board and their Directors. The Broadcasting Council is the 
highest body and represents the interests of the general public. It also has 
decision-making and supervisory powers (see section 4 for council structure). 
The Administrative Board supervises and advises the management and reports 

responsible for business and programme design.

The Federal Constitutional Court has repeatedly and clearly articulated the 
special role of public service media for our society: According to the Federal 
Constitutional Court public service media are intended to guarantee the 
basic supply of information, education, culture and entertainment to the 

5 MEDIA Perspektiven (2019) Basisdaten 2018, p. 4, 
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population.6

multifaceted task, only if the content is technically available to everyone. In 
order to carry out this task independently of any state and economic interest, 

and institutions. There are clear rules for the licence fees, which are payable 

‘one apartment – one fee’ (currently 17.50 Euro per month). The number of 
broadcasting devices and persons per apartment does not matter. If several 
people live together, only one licence fee is paid.

media have a duty to distinguish themselves even more clearly from private 

fees but a small part of income is raised from advertising, sponsorship and the 
exploitation of productions.

In its ruling on 18 March 2016, the Federal Administrative Court7 inter alia 

is appropriate to public service media. This enables the relevant broadcasters 

dependency on advertising or state funding which may jeopardise diversity. 

Since broadcasting is subject to permanent change due to developments in 
the digital arena, the Federal Constitutional Court developed the ‘dynamic 
broadcasting’ concept. According to the concept in question it must be possible 

8

The market shares in terms of audience (total, from three-year old viewers) for 
2018 stood at 11.5 percent for ARD (das Erste9) and 13.9 percent for ZDF. The 
broadcasters are followed, at a distance, by the private broadcasters RTL, Sat.1 
and ProSieben with market shares ranging between 8 and 4 percent.10

6 inter alia, 4th Broadcasting Ruling of German Federal Constitutional Court ruling (BVerfG 73, 157), 
http://www.servat.unibe.ch/dfr/bv073118.html. 

7 Decision of the Federal Administrative Court (BVerwG 6 C6, 15).
8 5th Broadcasting Ruling of German Federal Constitutional Court ruling (BVerfG 74, 297, 351), 

http://www.servat.unibe.ch/dfr/bv074297.html. 
9 First channel to launch in Germany and is operated by all broadcaster part of ARD.
10

Zusammenarbeit mit Gfk, https://www.agf.de/daten/tvdaten/marktanteile/?name=marktanteile. 
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looking at the market shares of younger target groups, the PSM are clearly 
becoming less relevant: in the so-called ‘advertising-relevant’ target group 
(14-49 year olds) the private broadcaster RTL is the market leader with 12.2 
percent, ahead of ARD (7 percent) and ZDF (6.8 percent).11

How is the independence of broadcasting ensured?

of the state and internally controlled through largely sovereign supervisory 
bodies (internal pluralism) comprising the Broadcasting Council and the 
Administrative Board.

The Federal Constitutional Court ruling on the ZDF Interstate Treaty12 showed 
a need for rethinking this arrangement, including in terms of programme 

the Federal Constitutional Court stipulated that public service media may 

its mandate independently, especially with regard to political and economic 
interests. The supervision of public service media must therefore be organised 
in a manner that it represents the most diverse image of society, without any 

perspectives of society as possible must be taken into account. 

The functioning of the state and politics alike involves of a large part of our 

legitimacy through elections. According to the judgment of the Federal 
Constitutional Court it therefore seems appropriate that politicians as well as 
representatives of society from diverse areas such as business, religion, sports, 
environment, minorities, customs, etc. are represented on the boards of public 
broadcasters. To ensure that politicians do not dominate the boards, the court 

11 Zuschauermarktanteile (14 bis 49 Jahre) der größten Sender 
in Deutschland in den Jahren 2017 und 2018, Statista, https://de.statista.com/

sendergruppen. 
12 Ruling of the First Senate of Federal Constitutional Court from 25 March 2014, https://www.

html. 
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seats and that they cannot make or block a decision with the number of votes 
they hold. Furthermore, board members may not represent the interests of the 
organisation to which they belong but must explicitly represent the interests 
of society. Unlike the members of supervisory boards of private companies, 
the prime concern of board members is not the economic success of the 
broadcaster but the interests of society. 

The involvement of private individuals in the boards is now being tested.13 

Broadcasting Council. If this model proves sensible and feasible, the federal 
states will have to consider whether to pursue the principle on a broader scale. 

political grouping appropriating supervisory control. This could for instance 
occur, if board elections are used by one party to attract as many people as 

convictions on the board. The current model does not allow this.

Unlike other countries, for instance from the immediate surroundings of 
the European Union, Germany consistently follows the path of the state 
independent public broadcasting. This path must continue to be pursued as the 
only way to guarantee diversity of opinion and freedom of expression.

Adapting to the digital age

in the age of digitalisation? Journalism at public service media is inescapably 

mean that public service media will become a remnant of the online economy.

13

rundfunkrat-des-wdr-wird-vonnbsp49-auf-60nbspmitglieder-vergroessert.html. 
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internet, the ‘dual broadcasting system’ is no longer dual, but a multipolar 
system.

The digital transformation of the media raises a number of questions about the 
trustworthiness of sources, the funding of quality journalism and the success of 
political communication in a fragmented public sphere. A large ‘counter-public’ 
has established itself on the internet and social networks. Many reports and 
posts shared quickly gain ‘truth’ status, although they are later disproved as 
rumours or intentionally spread fake news from the outset. But errors in mass 
media coverage are also quickly revealed and often mercilessly pilloried. In 
addition to this, algorithms are increasingly taking on the role of journalists in 
selecting news based on their relevance and classifying their content.

In these frantic times, there is a need for trusted content like never before. Albeit 

media must guarantee that it remains democratic and cannot be controlled by 
any party, thereby preventing the emergence of media segregation.14

Internally, institutions have already self-critically stated that the legitimacy of 
younger audiences is increasingly being lost in the areas of information and 

the process of conquering the German video market. Especially for younger age 
groups, the internet is becoming increasingly relevant as a source of news.15 
The experts have no doubts – the generations to come will get their information 
and entertainment from the internet. The next TV generation dwells online. 
The analogue media system, where there is a good balance between public 
media and the private press, has been eroded by digitalisation, and the internet 
in particular. It would, however, be far from realistic to prohibit public service 

viewers or users of information content are more often online than in front of 
the TV screen. They also pay the licence fee and have a right to consume the 
public content. 

14

Institute, p. 19.
15

12/2018, p. 574, 
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In 2016, the prime ministers of the federal states unanimously decided to 
develop a youth programme for ARD and ZDF, which is exclusively available on 
the internet. ‘Funk’16 is available on smartphone, tablet and PC. The aim is to 
provide the majority of the population with adequate information and meet 
media users on an equal footing.

Media and democracy only work with independent professional journalism: in 
order to have an open opinion and enable the decision-making process, society 
needs media that are capable of credibly conveying, explaining and classifying 

disinformation campaigns should not be underestimated: by unsettling trust 
in information in general, such campaigns can also compromise the credibility 
of trusted sources. As a result, disinformation may undermine the ability and 
mission of journalists, which is to ensure reliability and transparency in society.

an enormous challenge – but equally an opportunity – to shape the content 

broadcasting mission. Independent, professional journalism is indispensable 
for democratic control. Consequently, it also needs to be secured and 
preserved in the form of public service media.

Current discussions: mandate and structure of reform

The aim of the federal states is to deliver a reform of the mandate and 
structure of public service media, adapting the Interstate Treaty accordingly 

economic market incentives but contributing to the variety of content that 
cannot be guaranteed by the free market alone, should be featured more 
strongly as a counterweight to the content available from private broadcasters 
in all areas.

Individual actors, associations and currently even a political party17 are 
calling for the abolition of the licence fee and thus a radical change in the 
dual broadcasting system. Viewed as a whole, the demands of the ‘licence fee 

16 www.funk.net.
17 Manifesto of the AfD, available at 
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opponents’ contradict the underlying idea of public service media, which is 
to ensure that the entire population has access to high-quality information, 
education, cultural and entertainment and for PSM to mediate public opinion-
making. The abolition of licence fees and a simultaneous switch to a pay TV 
model would de facto be the end of the dual broadcasting system. This would 
be impossible with a pay TV proposition, which would exclude large parts of 
society for various reasons. If public service media in a pay model were to 

cultural programmes, it can be assumed that this would soon result in social 

would inevitably become more expensive for the individual user. In the context 
of rising prices, the likely outcome will be fewer and fewer subscribers, making 
public service media become a proposition for the elites, provided that it 

viability of public service media is long overdue and existential.

18 and ZDF19 have issued two expert opinions on 

for savings or other structural considerations, do not go far enough from the 
point of view of politicians.

Unfortunately, the issues of fee stability and structural reform have pushed 
aside the important question of mandate, a constituent element of the public 
service system. But what are the questions that must be asked in today’s 

18

 
19

New, . 
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The pillars of public service media are independence, credibility, relevance 

without credibility, viewers turn away from coverage. Currently, the debate about 
the current structural reform almost completely revolves around the vague 
notion of fee stability. The focus is therefore on the licence fee, on an appropriate 

But this must not be the sole focus: The central question should rather revolve 

of the CDU/CSU-Union have been calling for time to allow ARD and ZDF to 

all stakeholders concerned on the design of a contemporary mandate and 
develop television programmes accordingly. This being said, a popular demand 
among critics to restrict public service media to the areas of information, 
education and culture fails to recognise that entertainment programmes are 
also relevant to opinion-making. Relevant social, political or historical contexts 

issues and explore key social questions. Not only has news a socio-political 

public service mandate.

According to an analysis of programme orientation20 the share of information 
content in ARD and ZDF ranks 8 out of 9 in European-wide comparison of public 

should be considered as part of the reform of structure and mandate.

More independence from the market share: 

with private providers, ‘fearful’ programming of high-quality reports in 

20

Medienlandschaft, September, p. 62, 
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to attract an appropriate number of viewers. Content should naturally be 
acceptable to those paying the fees as public service media are dependent on 
this. But the focus should not be the interest of broadcasters but rather the 

should not only be convincing on account of independence, diversity and 
quality, but must reach all segments of the population.

public service content. Questions such as who watches, when and how much 
television are part of each individual’s right to freedom of information.

The fact that younger viewers are watching less television is not an argument 
for abolishing the fee. It is important to give them access to new forms of public 
information and programme content. The newly established youth programme 
‘funk’, which is broadcast exclusively online, is a sound approach. In order to 
produce content for the young, one needs a well-functioning youthful structure 
at editorial level. The ARD and ZDF should be allowed to experiment bravely 

media specialists already recognise that it is interesting to know the answer to 
the question of what users see when they look at their smartphones: do you 
watch the news on Facebook, YouTube or Tagesschau24? Ultimately, it does 
not matter whether it is TV, radio or an internet post. From the point of view of 
public service media, however, it is important that their content is represented 
on these platforms and equal opportunities and accessibility are guaranteed.

Less advertising and sponsoring: 

funding, regardless of commercial revenues or government subsidies.

Transparency in commercial cooperation and a moderate reduction in 
advertising and sponsorship income are factors that could enhance quality. 
Much commercial cooperation is not transparent and it is not clear, for 

partner or by the licence fee. This lack of transparency harms public service 
media, which should present and act independently, professionally and 

the programme independently of commercial interests and market shares. 
As a result, the often casually designated audience group ‘60 plus’ could, for 
example, be served better. Just because this audience segment no longer 
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belongs to the coveted advertising-relevant target group between 14 and 
49 years, the ARD and ZDF should not neglect it in their programming and 
monothematically provide sports coverage and folk music. Current political 
broadcasts, satire and high-quality TV and cinematographic productions are in 
top demand even among older viewers. 

The increasing population of baby boomers has a stronger orientation to digital 
opportunities. Year after year, these ‘best agers’ increasingly use online media21 
and want a good internet service from the ARD and ZDF to view the requested 
broadcasts there. 

Conclusion

For the future viability of public service media, legitimacy and the 
corresponding public service mandate are crucial. It is important for 
politicians to explicitly commit to a constitutionally guaranteed continuation 
and development at this time. In terms of regulation, there is a need for the 
introduction of a new form of commissioning. The importance of constitutional 
broadcasting freedom and its demand on public service media must be 
consistently observed.

core competencies are essential for the future viability and acceptance of 

high quality public content. This must be the unique selling point which public 

of preference and the time of content viewing. This will ensure that public 
service media stands a good chance of becoming indispensable and properly 
equipped for the future. This will certainly not happen without criticism of the 
public service media system, but this is consistent in the context of pluralism of 
opinion and needed in a democratic society.

21 MEDIA Perspektiven (2019) Basisdaten 2018, p. 81, 
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