Democratic Republic
of the Congo

1 INTRODUCTION

The Democratic Republic of the Congo (DRC) is the second-largest country in Africa,
with a population of approximately 75 million people. The DRC gained indepen-
dence from Belgium in 1960. Its post-independence history is bloody: the first post-
independence leader, Patrice Lumumba, was assassinated in 1961. In 1965, military
officer Mobutu Sese Seko assumed power after a period of civil war. Mobutu ruled
his one-party state (which he renamed Zaire) until 1996, when he was ousted by an
armed coalition led by Laurent Kabila. However, the country remained dangerously
unstable and effectively in a state of civil war. In 2001, Laurent Kabila was assassinated
(allegedly by his personal bodyguards) and was succeeded by his son, Joseph Kabila.
Although Joseph Kabila is credited with introducing a number of important reforms,
most notably a new Constitution, his democratic credentials remain extremely poor.
The last election which he won (in 2011) is disputed and lacked credibility due to
widespread irregularities. The eastern part of the DRC remains in a state of armed
conflict, and most of the population lives in dire poverty despite the country having an
abundance of natural resources.’'

Still, the twenty-first century has, in a number of respects, heralded a new era for the
media in the DRC. Since the fall of Mobutu, independent newspapers and
broadcasters — both radio and television — have flourished. There have also been
significant changes in the regulation of the broadcast media, particularly through the
establishment of the High Council for Broadcasting and Communications, a
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constitutionally recognised body. However, the DRC continues to be a country that
clearly does not foster freedom of the press. A number of laws still limit the ability of
the press to inform the public about matters of the day. All too often journalists are
arrested and detained, and independent media houses are often raided and banned. In
the case of broadcasters, many have had their broadcasting distribution signals
suspended without notice.” The DRC features regularly on international lists of poor
media environments, and there is little doubt that the country is, sadly, not in line with
international standards for democratic media regulation.

In this chapter, working journalists and other media practitioners will be introduced
to the legal environment governing media operations in the DRC. The chapter is
divided into four sections:

B Media and the constitution
B Media-related legislation
B Media-related regulations
B Media-related case law

The aim of this chapter is to equip the reader with an understanding of the main laws
governing the media in the DRC. Key weaknesses and deficiencies in these laws will
also be identified. The hope is to encourage media law reform in the DRC, to better
enable the media to fulfil its role of providing the public with relevant news and
information, and to serve as a vehicle for government—citizen debate and discussion.

2 THE MEDIA AND THE CONSTITUTION

In this section you will learn:

Q) The definition of a constitution

O What is meant by constitutional supremacy

QO How a limitations clause operates

Q1 Which constitutional provisions protect the media

Q Which constitutional provisions might require caution from the media or might conflict with
media interests

Q1 What key institutions relevant fo the media are established under the DRC Constitution

Q) How rights are enforced under the Constitution

O What is meant by the ‘three branches of government’ and ‘separation of powers’

O Whether there are any dear weaknesses in the DRC Constitution that ought to be strengthened to
protect the media
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2.1 Definition of a constitution

A constitution is a set of rules that are foundational to the country, institution or
organisation to which they relate. For example, you can have a constitution for a
soccer club or a professional association, such as a press council. Constitutions such
as these set out the rules by which members of the organisation agree to operate.
Constitutions can also govern much larger entities, indeed, entire nations.

The current Constitution of the DRC was adopted after a national referendum held
in 2005. It came into force on 18 February 2006 and has been amended since then.
The Constitution of the DRC sets out the foundational rules for the entire country.
The Constitution contains the underlying principles, values and laws of the DRC.

A key constitutional provision in this regard is the introductory section entitled
‘Description of rationales’. This section sets out a number of foundational principles
of the DRC Constitution. In brief, these are:

B State and sovereignty: This principle sets out that the DRC is divided into the
capital and 25 provinces, with juristic personality and powers. It is important to
note though that, in practice, the DRC still operates with 11 provinces and has yet
to implement these provincial constitutional provisions. Furthermore, this
principle reaffirms the democratic principle that all governmental authority
emanates from the Congolese people.

B Human rights, fundamental freedoms and duties of the citizen and the state: This
principle reaffirms the DRC’s commitment to internationally accepted human
rights and fundamental freedoms. Note that gender equality is specifically
mentioned.

B Organisation of governmental authority: This principle lists the new institutions of
the DRC, namely: the president, Parliament, Cabinet and the courts. The
objectives of all governmental institutions are to: ensure harmonious functioning
of the state; avoid conflicts; institutionalise the rule of law; counter any tendency
towards dictatorship; guarantee good governance; combat impunity; and preserve
the principle of democratic succession.

2.2 Definition of constitutional supremacy

Constitutional supremacy means that the constitution takes precedence over all other
law in a particular country, for example, legislation or case law. It is important to
ensure that a constitution has legal supremacy: if a government passed a law that



400 MEDIA LAW HANDBOOK FOR SOUTHERN AFRICA — VOLUME 2

violated the constitution — was not in accordance with or conflicted with a
constitutional provision — such law could be challenged in a court of law and could
be overturned on the ground that it is ‘unconstitutional’.

The Constitution of the DRC does not explicitly refer to constitutional supremacy.
In addition, the Constitution is contradictory as to whether or not constitutional
supremacy is in fact recognised. For example, section 221 stipulates that: ‘[p]rovided
that they are not contrary to the present Constitution, legislative and regulatory texts
currently in force, remain valid until abolition or amendment.” This demonstrates an
intention towards constitutional supremacy.

On the other hand, almost every fundamental right and freedom contained in the
DRC Constitution is subject to an internal limitation, which essentially provides that
the right is subject to ordinary legislation. Clearly, such provisions (and there are
many in the DRC Constitution) undermine the notion of constitutional supremacy.

2.3 Definition of a limitations clause

It is clear that rights are not absolute as society would not be able to function. For
example, if the right to freedom of movement were absolute, society would not be
able to imprison convicted criminals. Similarly, if the right to freedom of expression
were absolute, the state would not be able to protect its citizens from hate speech or
false defamatory statements made with reckless disregard for the truth. Clearly,
governments require the ability to limit rights in order to serve important societal
interests; however, owing to the supremacy of the constitution this can only be done
in accordance with the constitution.

The DRC Constitution makes provision for two types of legal limitations on the
exercise and protection of rights, which are contained in Part II of the Constitution,
‘Human rights, fundamental freedoms and duties of the citizen and the state’.

2.3.1 State of emergency derogations

Section 85 of the Constitution of the DRC provides that the president may declare a
state of emergency when threatening circumstances exist that endanger the
independence or territorial integrity of the country, or which disrupt the proper
functioning of state institutions.

The president is required first to consult with the prime minister and with the presi-
dents of both parliamentary chambers, that is, the National Assembly and the Senate.
Section 85 further provides that the state of emergency is to be regulated by law.
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Importantly, section 61 sets out the fundamental rights that may not be derogated
from, even in a declared state of emergency. Unfortunately, the only right of real
relevance to the media that is so protected from emergency provisions is the right to
freedom of thought, conscience and religion.

2.3.2 Rights-specific limitations

The second type of limitation that unfortunately litters the Constitution of the DRC
is the undermining of a right contained in Part II in the actual wording of the right
itself. Many constitutions contain a general limitations provision. General limitations
provisions apply to the provisions of a bill of rights or other statement setting out the
fundamental rights. These types of clauses allow a government to pass laws limiting
rights, generally provided this is done in accordance with the constitution. These
general limitations provisions usually contain wording which makes it clear that
statutory limitations of rights can be enacted only if these are reasonable and
recognised internationally as being necessary in an open and democratic society.

The DRC Constitution, however, contains no such general limitations clause, and
each right that ostensibly protects the public and the media is subject to an internal
limitation of that right in the wording of the right itself.

The wording of the internal limitations contained in the provisions of Part II is
consistent. In brief, such internal limitations take the following form:

B The right is subject to legislation.

B There are no limitations on the nature of the legislation (or restrictions) that can
be passed, such as being reasonable, in line with international rights and freedoms,
or being necessary in an open and democratic society.

The effect of this limitation formulation is the almost universal undermining of the
very concept of constitutional supremacy. The protection given by a constitutional
right is entirely subjugated to the content of legislation passed by Parliament, and no
special requirements in respect of such rights-limiting legislation are required. The
content of the various applicable limitations is dealt with in the discussion on the
specific rights, below.

2.4 Constitutional provisions that protect the media

The Constitution of the DRC contains a number of important provisions in Part II,
‘Human rights, fundamental freedoms and duties of the citizen and the state’, which
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directly protect the media, including publishers, broadcasters, journalists, editors and
producers. There are, however, provisions elsewhere in the Constitution that assist
the media as it goes about its work of reporting on issues in the public interest, and
these are included in this section too.

2.4.1 Rights that protect the media
FREEDOM OF EXPRESSION

The most important basic provision that protects the media is section 23, which
states: ‘Every person has the right to freedom of expression. This right implies the
freedom to express one’s opinions or beliefs, notably through speech, writings or
pictures; in compliance with statutory provisions, public order and good morals.’

This provision needs some detailed explanation.

B The freedom applies to ‘every person’ and not just to certain people, such as
citizens. Hence everybody enjoys this fundamental right.

B The freedom is not limited to speech (whether oral or written) but extends to non-
verbal or non-written ‘expression’. This provision expressly includes pictures
within the right to freedom of expression.

There are, however, some serious concerns with the formulation of this right given
that it contains the internal limitation that the right is exercised ‘in compliance with
statutory provisions, public order and good morals’. Clearly, legislation that governs
freedom of expression trumps the constitutional right to such expression. This
renders the right effectively meaningless.

ACCESS TO INFORMATION AND FREEDOM OF THE PRESS

Linked to the right to freedom of expression, but of more explicit importance for the
media, is section 24, which provides that:

[e]lveryone has the right of access to information. Press freedom, freedom of
access to information and broadcasting through radio and television, the print
media or by the use of any other means of communication, are guaranteed,
subject to the preservation of public order, good morals and the rights of others.
Legislation is to govern the exercise of these rights. State-owned audio-visual
and print media are public entities, to which fair access is guaranteed to all

political and social trends. The status of the State-owned media is governed by
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national law which guarantees the objectivity, impartiality and pluralistic

approach to opinions in the processing and dissemination of information.
This provision is very important for a number of reasons:

B [t specifically and explicitly guarantees the right of access to information and does
not distinguish between state-held or privately-held information.

B It specifically protects the right to broadcast, and to use the print media and other
forms of communication.

B It specifically mentions state-owned media (broadcast and print) and stipulates
that these are to be governed by laws guaranteeing objectivity, impartiality and
pluralism.

There are, however, some serious concerns with the formulation of this right given
that it contains the internal limitation that ‘legislation is to govern the exercise of
these rights’. Clearly, legislation that governs the exercise of the right to access to
information and press freedom trumps the constitutional right to such freedoms.
Again, this renders the rights effectively meaningless.

PRIVACY

Section 31 of the DRC Constitution provides that ‘[e]veryone has the right to privacy
and is entitled to confidentiality in respect of personal correspondence,
telecommunications or any other form of communication’. These rights may be
infringed upon only in instances provided for in legislation. It is important to note
the protection given to personal communication, and this protects journalists’
notebooks, computers and general communication with their sources.

There are, however, some serious concerns with the formulation of this right given
that it contains the internal limitation that ‘these rights may be infringed upon in
instances provided for in legislation’. Clearly, legislation that details how rights may
be infringed upon trumps the constitutional right to such rights. Again, this renders
the rights effectively meaningless.

FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION

The right to freedom of opinion is specifically provided for in section 23, dealt with
above. However, it is important to note that section 22 also protects the right to
freedom of thought, conscience and religion. Section 22 specifically recognises the
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right of everyone freely to express his or her ‘personal convictions’, either alone or
in a group, and either privately or in public. However, this is subject to law, public
order, good morals and the rights of others. Furthermore, section 22 specifically
provides that this freedom is to be governed by legislation.

The freedom to hold and impart opinions is important for the media as it protects
journalistic commentary on public issues of importance.

There are, however, some serious concerns with the formulation of this right given
that it contains the internal limitation that these rights are ‘subject to law, public
order, good morals and the rights of others’. Clearly, legislation that details how
rights may be infringed upon trumps the constitutional right to such rights. Again,
this renders the rights effectively meaningless.

FREEDOM OF ASSOCIATION

Another important protection is provided for in section 37, in which the state
guarantees freedom of association. Section 37 also stipulates that public authorities
are to cooperate with those associations that promote the social, economic,
intellectual, educational, moral and spiritual development of society. This protects
the rights of the press to form press associations as well as to form media houses and
operations. Similarly, section 38 guarantees the right to form trade unions. This
protects journalists and media workers who want to form media-related trade unions.

There are, however, some serious concerns with the formulation of these rights given
that both sections 37 and 38 specifically provide that laws are to prescribe how the
rights are to be exercised. Clearly, legislation that details how rights may be infringed
upon trumps the constitutional right to such rights. Again, this renders the rights
effectively meaningless.

2.4.2 Other constitutional provisions that assist the media

Note that there are provisions in the DRC Constitution, apart from the human rights
provisions, which are important and which assist the media in performing its functions.

PROVISIONS REGARDING ILLITERACY ERADICATION

Section 44 specifically commits the state to eradicating illiteracy, and the government
is under a constitutional obligation to develop a programme to do so. Having a
literate population is particularly important for the growth and development of the
print and online media.
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PROVISIONS REGARDING INTELLECTUAL PROPERTY RIGHTS AND CULTURAL HERITAGE PROTECTION

Section 46 of the DRC Constitution protects, among other things, the rights of
authors. Intellectual property rights are guaranteed and stated to be protected by law.
Furthermore, the state undertakes in this section to protect the ‘national cultural
heritage’ to ensure its promotion. Arguably, the latter state undertaking could
support local media.

PROVISIONS REGARDING THE FUNCTIONING OF PARLIAMENT

Section 107 of the Constitution deals with actions that can be taken against members
of Parliament (MPs). The first sentence in section 107 specifically states that no MP
may be prosecuted, arrested, detained or convicted on the basis of opinions expressed
or votes taken while in office. However, the next three sentences of section 107
provide for a number of instances in which MPs can be arrested, prosecuted or
detained. These are for crimes outside of Parliament and special protections,
including authorisation by Parliament itself, are required. The provisions enable MPs
to speak freely during parliamentary proceedings without facing arrest or legal
proceedings for what they say.

Section 118 of the Constitution provides that sessions of the National Assembly and
the Senate (that is, of Parliament) are open to the public, unless held in camera. This
means that, generally speaking, the media has access to the workings of Parliament
by being able to be physically present in Parliament.

PROVISIONS REGARDING THE FUNCTIONING OF THE COURTS

Section 20 provides that court proceedings are to be held in public unless such
proceedings will endanger public order or offend against public morality. Section 21
further provides, among other things, that all judgments must be read out in public.

The effect of these provisions is that unless proceedings are held in camera, the media
will have access to the workings of the courts by being able to be physically present
in court, both for proceedings and judgments.

2.5 Constitutional provisions that might require caution from the media or
might conflict with media interests

As set out above, all the rights or freedoms that ostensibly protect the media contain
internal limitations, which give law-makers the power to limit or otherwise deny
individuals and the media their fundamental rights and freedoms. Furthermore, there
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are other rights or freedoms that can be used to protect individuals and institutions
from the media. It is important for journalists to understand which provisions in the
Constitution can be used against the media. There are a number of these in the DRC
Constitution.

2.5.1 Right to dignity

The right to human dignity is provided for in section 11, which provides that ‘[a]ll
human beings have equal status in dignity’. Dignity is a right that is often raised in
defamation or slander cases because defamation, by definition, undermines the
dignity of the person being defamed. This right is one that is often set up against the
right to freedom of the press, requiring a balancing of constitutional rights.
Interestingly, there is no internal limitation on the right to dignity.

2.5.2 Right to privacy

Similarly, the right to privacy (discussed in some detail above) is often raised in
litigation involving the media, with subjects of press attention asserting their rights
not to be photographed, written about or followed in public, etc. The media does
have to be careful in this regard. Journalists should be aware that there are always
‘boundaries’ in respect of privacy that need to be respected and which are dependent
on the particular circumstances, including whether or not the person is a public figure
or holds public office, and the nature of the issue being dealt with by the media.

2.5.3 Respecting the rights of others

Section 16 contains an interesting provision which may affect the work of journalists
and the media generally. The second sentence of this section provides that everyone
has the right to life, physical integrity and to freely develop his or her personality,
while abiding by the law, public order, public morality and avoiding infringing upon
the rights of others. This is an extraordinary provision because it not only envisages
a balancing of rights between individuals, but it elevates legislation and public order
and public morality to the same level as the constitutional rights of individuals. This
provision could be used to justify a number of limitations on the expressive rights of
the press and the media, as well as on the informational rights of individuals, because
it is so broadly framed.

2.5.4 States of emergency provisions

It is also important to note the provisions in sections 85 and 61 of the DRC Con-
stitution, which deal with states of emergency and non-derogation of rights,
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respectively, and which have already been dealt with above under the discussion on
limitations.

2.6 Key institutions relevant to the media established under the Constitution
of the DRC

There are a number of important institutions in relation to the media which are
established under the DRC Constitution. These include the High Council of
Broadcasting and Communication and the judiciary.

2.6.1 The High Council of Broadcasting and Communication

Section 212 of the DRC Constitution establishes the High Council of Broadcasting
and Communication (HCBC), which is vested with legal personality. The section
provides that the HCBC’s role, in compliance with the law, is to:

B Protect and preserve freedom of the press
B Protect and preserve all means of mass communication

B Enforce compliance with a code of conduct regarding matters relating to
information

B Monitor fair access to state-owned media by all political parties, associations and
citizens

The HCBC is therefore confined to operating within the strictures of broadcasting
and/or related communications legislation. Section 212 also provides that the
HCBC’s composition, powers, organisation and functions are to be governed by
parliamentary legislation (as opposed to presidential ordinances).

It is important to note that section 212 is the only section under Part V, ‘Institutions
that support democracy’.

2.6.2 The judiciary

Part III of the DRC Constitution is headed ‘Judicial authority’. In terms of section
149, judicial authority is exercised in the DRC by the following courts and tribunals:

B Constitutional Court: In terms of sections 160, 161 and 164, the Constitutional
Court is responsible for:
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Certifying the constitutionality of legislation
Interpreting provisions of the Constitution
Adjudicating disputes regarding elections

Adjudicating disputes between branches (for example, the executive

versus the legislature) and tiers of government (for example, national

versus provincial)

B Hearing appeals from the Supreme Court of Appeal or the State
Council regarding jurisdictional issues

B Operating as a criminal hearing for charges against the president or

prime minister

The composition of the Constitutional Court is provided for in section 158 of the
Constitution. The Constitutional Court is made up of nine judges. Three of these are
personally appointed by the president, three are appointed by Parliament and three
are nominated by the High Council of the Judiciary.

At least two-thirds of the judges of the Constitutional Court must be jurists from
either the judiciary, the bar or legal academia.

B Supreme Court of Appeal: This is the final court of appeal in all matters heard by
civil and military courts, in terms of section 153 of the Constitution of the DRC.
Further, it is also the court of first instance in respect of offences alleged to have
been committed by people holding high public office, including MPs, Cabinet
members, the judiciary and provincial premiers.

B State Council: This is the final court of appeal dealing with infringements of
measures, regulations and decisions of central administrative authorities, in terms
of section 155 of the Constitution.

B Military High Court: In terms of section 156, military courts deal with offences
committed by members of the armed forces and the police.

B Other civil and military courts and tribunals.

The judiciary is an important institution for the media because the two rely on each
other to support and strengthen democratic practices in a country. The judiciary
needs the media to inform the public about its judgments and its role as one of the
branches of government, and the media is essential for building public trust and
respect for the judiciary, which is the foundation of the rule of law in a society. The
media needs the judiciary because of the courts’ ability to protect the former from
unlawful action by the state and from unfair damages claims by litigants.
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Section 150 of the DRC Constitution provides that the judiciary is the custodian of
individual freedoms and fundamental rights of citizens. It further provides that judges
are subject to the authority of the law alone. Section 151 emphasises that members
of the executive and the legislature may not:

B Instruct judges in matters relating to jurisdiction or judgments
B Obstruct the course of justice
B Oppose the execution of a judicial decision

Section 151 also specifically renders null and void any legislation designed to
circumvent pending litigation.

Section 152 deals with the High Council of the Judiciary, which is the body
established to perform managerial functions in the exercise of judicial authority. It
issues recommendations for the appointment, promotion and dismissal of judicial
officers, and is the disciplinary authority of judicial officers. The High Council may
also issue advisory opinions regarding applications for pardon.

Legislation determines organisational matters and functions of the High Council of
the Judiciary. According to section 152, the High Council comprises: the judge
president of the Constitutional Court; the state prosecutor assigned to the
Constitutional Court; the judge president of the Supreme Court of Appeal; the state
prosecutor assigned to the Court of Appeal; the judge president of the State Council;
the state prosecutor assigned to the State Council; the judge president of the Military
High Court; the state attorney assigned to the Military High Court; the judge
presidents of the courts of appeal and the state prosecutors assigned to these courts;
the judge presidents of administrative courts of appeal and the state prosecutors
assigned to these courts; the judge presidents of military courts and the state attorneys
assigned to those military courts; two chief magistrates of the circuit courts of appeal
elected by the magistrates of such circuits; two magistrates of the circuit courts of
appeal elected by the magistrates of such circuits; one chief magistrate and one
magistrate per military high court jurisdiction.

2.7 Enforcing rights under the Constitution

A right is only as effective as its enforcement. All too often rights are enshrined in
documents such as a constitution or a bill of rights, and yet remain empty of
substance because they cannot be enforced properly. Section 150 specifies that the
judiciary is the custodian of individual freedoms and fundamental rights of citizens.

An interesting aspect of the DRC Constitution is Principle 4 of the objects of the
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Constitution, which provides that no constitutional amendment whatsoever can be
made to constitutional provisions regarding the republican form of state, universal
suffrage, the representative form of government, terms of office of the president,
judicial independence and political pluralism.

2.8 The three branches of government and separation of powers

All too often, politicians, commentators and journalists use political terms such as
‘branches of government’ and ‘separation of powers’, yet working journalists may not
have a clear idea what these terms mean.

2.8.1 Branches of government

It is generally recognised that governmental power is exercised by three branches of
government, namely: the executive; the legislature; and the judiciary.

The DRC Constitution differs somewhat from international norms because section
68 recognises that the state institutions in the DRC are the president, Parliament,
government, and courts and tribunals. Nevertheless, it is clear that the executive
comprises both the president and the government, so these will be discussed under
the same heading.

THE EXECUTIVE

In terms of section 69 of the DRC Constitution, executive power vests in the
president. The president appoints the prime minister and all other members of
Cabinet, in terms of section 78 of the Constitution.

Sections 79-89 set out a number of the functions of the president. These include:

B Chairing the Council of Ministers, essentially the Cabinet

B Promulgating legislation passed by Parliament

B Legislating by means of issuing ordinances

B Appointing provincial premiers and deputy premiers

B Appointing, suspending or dismissing various high-ranking public officials,

including members of the Cabinet, ambassadors, civil servants, members of the
military, and state-owned enterprise officials
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B Appointing, suspending or dismissing judges or public prosecutors on the
recommendation of the High Council of the Judiciary

B Chairing meetings of the Defence High Council

B Conferring honours

B Declaring states of emergency or states of war

B Granting pardons

Section 90 sets out the composition of the Ministerial Cabinet, namely:
B The prime minister and deputy prime minister

B Ministers and their deputies

B Ministers of state and delegated ministers, if any

Section 91 sets out the functions of the Ministerial Cabinet. These are to define,
together with the president, state policies and to assume responsibility therefor.

Section 92 of the DRC Constitution sets out the responsibilities of the prime minister.
These are to:

B Implement legislation
B [ssue regulations
B Appoint lower-ranking civil servants and army officers

Note that the prime minister is empowered to delegate the above powers to other
ministers in the Cabinet.

Section 93 of the DRC Constitution sets out the responsibilities of individual
ministers. These are to:

B Assume responsibility for their own departments

B Oversee the implementation of Cabinet’s programme within their ministry,
subject to the direction of the prime minister

B [ssue regulations by way of ministerial decrees

THE LEGISLATURE

Section 100 of the DRC Constitution provides that legislative authority is exercised
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by Parliament, consisting of the National Assembly and the Senate. However, as
discussed above, the president has legislative powers through his/her ability to issue
ordinances. There is therefore an overlap between the legislative authority of the
legislature (ie. Parliament) and the president (who is head of the executive). Indeed,
section 130 specifically provides that the right to initiate legislation belongs
concurrently to Cabinet, each member of the National Assembly and each member of
the Senate.

In terms of section 101 of the DRC Constitution, members of the National Assembly
are elected by universal, direct and secret suffrage. Candidates to membership of the
Senate are nominated by political parties or by individuals, in terms of section 104,
and are elected by provincial assemblies.

Note that in terms of sections 101 and 104, respectively, the number and eligibility
of members of the National Assembly and the Senate are determined by electoral law
and not by the Constitution.

THE JUDICIARY

As already discussed, judicial power in the DRC vests in the courts and military
tribunals.

2.8.2 Separation of powers

It is important in a functioning democracy to divide governmental power between
different organs of the state in order to guard against the centralisation of power,
which may lead to abuses of power. This is known as the ‘separation of powers’
doctrine. The aim is to separate the functions of the three branches of government —
the executive, the legislature and the judiciary — so that no single branch is able to
operate alone, assume complete state control and amass centralised power. While
each branch performs a number of different functions, each also plays a ‘watchdog’
role in respect of the other. This helps to ensure that public power is exercised in a
manner that is accountable to the general public and in accordance with the
constitution.

Unfortunately, the Constitution of the DRC does not protect the principle of
separation of powers because the president has such overwhelming powers in respect
of all aspects of government. For example, section 79 entitles the president ‘to
legislate by means of ordinances’. In other words, presidential ordinances have the
force of legislation. This is entirely out of step with international constitutional and
democratic norms of the separation of powers.
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2.9 Weaknesses in the Constitution that ought to be strengthened to protect
the media

There are a number of weaknesses in the DRC Constitution. If these provisions were
strengthened, there would be specific benefits for the media in the DRC.

B [t is deeply troubling that the constitutional provisions regarding fundamental
human rights all contain internal limitations, which essentially undermine the
supremacy of constitutional rights by making such rights subject to legislation.

B The section in the Constitution establishing the HCBC does not specifically
protect the independence of the Council, thereby undermining its ability to carry
out media-related functions in support of democracy.

B The DRC Constitution does not sufficiently provide for the separation of powers,
given the very real legislative functions provided to members of the executive,
particularly the president. This undermines a key construct of democratic
government, namely the legislature.

3 THE MEDIA AND LEGISLATION

In this section you will learn:

O What legislation is and how it comes into being

Q Key legislative provisions governing the operations of the media in general

Q) Key legislative provisions governing the making and exhibition of films

Q) Key legislative provisions governing the broadcast media generally

O Key legislative provisions governing state broadcast media

Q) Key legislative provisions governing the state newsgathering agency

O Generally applicable statutes that threaten a journalist’s duty to protect sources

Q Generally applicable statutes that prohibit the publication of certain kinds of information

3.1 Legislation: An introduction

3.1.1 What is legislation?

Legislation is a body of law consisting of acts properly passed by parliament, or
ordinances issued by the president, both of which have legislative authority.
Legislative authority in the DRC is a complex matter as it vests both in Parliament —
which is made up of the National Assembly and the Senate — and in the president.
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In respect of parliamentary legislation, the process is as follows:

B Parliament and the president are ordinarily involved in passing legislation —
sections 135 and 136 of the Constitution of the DRC.

B Within six days of a statute’s adoption by both chambers of Parliament, the statute
is to be transmitted to the president for promulgation — section 136 of the
Constitution of the DRC.

B Within 15 days of the adoption of the statute, the president is entitled to request
Parliament to deliberate anew on the entire statute or particular provisions
thereof, which request cannot be refused — section 137 of the Constitution of the
DRC.

B Within 15 days of adoption, a statute may be referred to the Constitutional Court
for a declaration of constitutionality by a range of actors including: the president;
the prime minister; the presidents of either the National Assembly or the Senate;
or by one-tenth of the total number of members of the National Assembly and of
the Senate. Such a ruling must be issued within 30 days — section 139 of the
Constitution of the DRC.

B The president promulgates the statute within 15 days of the expiry of the
deadlines set out in sections 136, 137 and 139, failing which the statute is deemed
to have been promulgated by operation of law — section 140 of the Constitution
of the DRC.

B Statutes are published in the Government Gazette (section 141 of the
Constitution) and acquire the force of law 30 days after such gazetting, unless the
statute provides otherwise — section 142 of the Constitution of the DRC.

3.1.2 The difference between a bill and an act

A bill is a draft law that is debated and usually amended by parliament during the law-
making process.

If a bill is passed by the DRC Parliament in accordance with the various applicable
procedures set out above, it becomes an act once it is so passed.

As mentioned, an act must be published in the Government Gazette and becomes law
only 30 days after it has been published, unless otherwise stated, in terms of section
142 of the DRC Constitution.
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3.2 Statutes governing the operations of the media in general

The DRC has a number of colonial-era media laws that apply alongside post-
independence media laws. Some laws dealing with the day-to-day employment and
conduct of journalists and their accreditation include:

Ordinance 23-113 of 25 April 1956

Criminal Code, 1940

Ordinance 81-012 of 2 April 1981

The High Council of Broadcasting and Communications Act, Act No. 11-001
dated 10 January 2011

It is important to note that a number of colonial-era statutes or ordinances (as they
were called when passed under the colonial administration) have not been repealed.

3.2.1 Ordinance 23-113 of 25 April 1956: Travel Documents for the Press

This ordinance governs official accreditation documentation that is required by
journalists when travelling around the country undertaking official press duties. It is
extremely draconian, requiring journalists to apply for such travel passes at least
every three years.

Articles 1 and 2, read together, require journalists (print or broadcast media) to
obtain certain passes and badges issued by the director-general of the National
Information Service. Journalists need these in order to conduct press business when
they travel around the country to cover events. They include the following:

B [ndividual travel passes and badges: These are governed by articles 3, 4, 6, 9 and
12.

B Any journalist employed in the print media, the broadcast media or
in a news agency must make an application, in accordance with the
prescribed form, for an individual press pass to travel within the
DRC.

B The application is required to include: the journalist’s qualifications;
the nature of the journalist’s work (his/her habitual assignment); and
the reason for the need to travel.

B Importantly, article 5 specifies the application will be granted
provided that the journalist’s travel in the relevant area will not
undermine public order and public safety.

B The press pass is valid for a maximum period of three years, but this
is left to the director-general’s discretion.
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B Once an individual press pass has been granted, the holder may then
apply for a travel badge.

B The travel badge is required to be worn in a visible place.

B Note that the director-general can cancel the press pass at any time.
It appears that the badge must be applied for each year as it ceases
to be valid on 31 December annually, or upon the lapsing of the
individual travel pass.

B Vehicle travel passes and badges: These are governed by articles 7 and 8, and
13-16.

B The holder of an individual press pass may also apply for a vehicle
pass.

B The application must be made in accordance with the prescribed
form.

B A vehicle pass has the same period of validity as the individual press
pass that it relates to.

B Importantly, article 8 also specifies the application will be granted
provided that the journalist’s travel in the relevant area will not
undermine public order and public safety.

B Once a vehicle pass has been granted, the holder may then apply for
a vehicle travel badge.

B The travel badge is required to be placed on the car in a visible
place.

B Note that the director-general can cancel the vehicle badge pass at
any time. It appears that the vehicle badge must be applied for each
year as it ceases to be valid on 31 December annually, or upon the
lapsing of the vehicle pass.

B Special travel passes: These are governed by articles 17-20.

B The provisions govern the issuing of ‘special’ travel passes for
journalists (and their vehicles) depending on the needs of public
order, peace and security.

B The director-general may issue these special passes (which have a
different colour and bear the word ‘Special’ thereon). They are
exceptional, temporary and only valid for a particular locality.

Article 23 requires the director-general to keep a register of all individual, vehicle and
special travel passes and badges granted by him or her.

Article 24 requires journalists who leave the profession to return all passes (whether
valid, expired or cancelled) to the director-general.
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3.2.2 Criminal Code, 1940

Most of the provisions of the Criminal Code do not pertain directly to the media;
however, it is important to note the provisions of section 150(h). This makes it an
offence not to publish the full and correct name and address of any author or
publisher of any published writing. The penalty is a period of imprisonment or a fine.

3.2.3 Ordinance 81-012 of 2 April 1981: Statute to Govern Journalists

This general statute governs the day-to-day work of journalists in the DRC. It
contains a number of provisions governing the employment and operations of
journalists. The statute is implemented by the Ministry of Information.

B Press cards: Articles 5 and 6 of the ordinance require all journalists, including
trainee journalists, to apply for a card (either a press card or a trainee press card)
from the Press Union of the DRC. The card is cancelled upon the person leaving
the profession or for violating professional ethics.

B Qualifications: Articles 7 and 8 provide that after completing studies at a
recognised school of journalism, the candidate must pass a national examination
to be recognised as a professional journalist. No press outlet can employ a person
who has not passed such examination as a professional journalist. Note that
trainee journalists (who serve an apprenticeship for 24 months or, if they have
educational qualifications from a recognised journalism institution, for 12
months) may not constitute more than one-third of the workforce within a press
outlet. In addition, all trainee journalists must be declared fit and proper persons
before taking the national examination.

B Categories of journalistic employment: Articles 9-11 set out the various employ-
ment positions within a press outlet. These are:

B Executive positions:
* Editorial director
* Editorial secretary general
* Editor-in-chief
* Deputy editor
* Editorial secretary

B Contributing staff:
* General administrator
* Heads of various departments and design
* Senior reporters
* Junior reporters



418

MEDIA LAW HANDBOOK FOR SOUTHERN AFRICA — VOLUME 2

Note that these are guidelines and press outlets are free to structure
themselves differently if they so wish. Promotions are governed by the press
outlets’ internal rules and procedures. However, section 11 specifies that
vacancies are to be filled temporarily by the immediate subordinate (with
corresponding pay increases and the like) until such time as the position is
filled. If the position is not filled within 12 months, the immediate
subordinate assumes the position on a permanent basis.

B Professional status of journalists: Articles 12-27 deal with the professional status of
journalists. Every journalist is required to be categorised into one of four statuses:

B Active: This is where the journalist actively conducts his/herself as a

professional journalist on behalf of his/her employer. Note that the
ordinance sets out employment-related provisions for active
journalists including that:
* Journalists be paid in accordance with work performed
* ‘Risky’ assignments require the journalist to be covered by life
insurance
¢ Leave be given: annual — 30 days; sick leave; 15 days’ study
leave every three years; and public holidays

B On secondment: This is where a journalist, whether in the public or

private sector, stops conducting his/herself as a journalist in order to
take up a temporary position:
* In an organisation which acts in the public interest, or is
foreign or professional
¢ In the military during wartime
¢ In accordance with a Cabinet resolution, based either in the
military or in any other capacity in the public interest
¢ In public office
Note that when the secondment expires the journalist automatically
reassumes his/her previous position. The employment requirements of this
ordinance do not apply while the journalist is on secondment if these
contradict the employment tenets of the organisation to which the journalist
is seconded. The institution is responsible for remuneration. In addition, the
secondment activities are required to count towards promotion.

B Available: A journalist is considered to be ‘available’:

* If he/she has taken up further studies or is on a professional
development course
* If he/she is sick
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The editorial director of a press outlet must declare a particular journalist
as being ‘available’. The duration of ‘availability’ is taken into account in
the calculation of the length of service of the particular journalist.

B Suspended: A journalist may be ‘suspended’ by the editorial director
or his/her deputy of the press outlet for a period of between 48 hours
and one month, if there are sufficiently grave grounds. Note that
disciplinary proceedings must be instituted and completed within a
month otherwise the suspension is withdrawn. Note, however, that
if the misconduct constitutes an offence then the suspension
continues until the completion of the judicial process. If the judicial
process results in an acquittal then the journalist is retrospectively
reinstated and all his/her rights are retrospectively restored,
including salary and so forth.

B Working hours: Article 28 provides that journalists are to work six days a week.
Overtime requires compensatory rest periods.

B Remuneration of journalists and other benefits:

B Articles 29-34 regulate the remuneration of journalists. Essentially,
a journalist’s basic salary is based on the particular employment
position in question (and the schedules to the statute contain these).
The basic salary increases depending on the number of years worked
in that position and the results of performance assessments, based on
particular prescribed percentages. Further, the editorial director has
discretion to pay additional amounts for seniority, educational
qualifications and long-service awards. The press outlet may make
additional payments in accordance with its capabilities.

B Article 35 provides for social and other benefits for journalists,
including child benefits, medical and disability benefits,
accommodation, vacation benefits and travel expenses. The rates
thereof are determined through a process of collective bargaining
within the press outlet concerned.

B Disciplinary procedure: Articles 36-39 deal with disciplinary action against
journalists.
B In brief, there are three disciplinary measures that can be taken
against a journalist:
* Reprimand
* Temporary suspension
* Dismissal
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Note that in terms of section 46, grounds for immediate dismissal include
acts of dishonesty (such as theft and fraud), insubordination, corruption,
intentional prejudice caused to the press outlet, and acts of violence.

B The statute is, however, entirely silent on what conduct would
warrant disciplinary action.

B Furthermore, the actual rules of procedure in any disciplinary matter
are to be determined by the press outlet concerned.

B In the event of legal proceedings against a journalist arising out of facts
that have also given rise to disciplinary proceedings, the administrative
authority (which essentially regulates bureaucratic matters) has the
power to review a disciplinary proceeding finding of guilt if a court of
law finds the journalist not guilty for lack of evidence.

B Where a journalist is sentenced by a court to three or more months
in prison, the media outlet may dismiss the journalist without a
hearing.

B A journalist has the right to appeal a disciplinary finding and to be
represented by his/her trade union.

B Rights, duties and conflicts of interest: These are dealt with in articles 40-43. In
brief, these are the following:

B A journalist must fulfil his/her duties with professionalism.

B A journalist must accept the terms of his/her employment that are in
conformity with this statute.

B A journalist must personally fulfil his/her responsibilities.

B A journalist is personally accountable to his/her superiors for the
performance of specific instructions.

B It is strictly forbidden for journalists to demand gifts and benefits of
any kind whatsoever.

B A journalist must adhere strictly to the relevant code of conduct
applicable to journalists.

B A press outlet is expected to protect its journalists against personal
threats and physical attacks while on assignment and, where
applicable, to compensate its journalists for injuries suffered.

B Termination of employment: Articles 44-52 cover the provisions regarding
termination of employment. In brief, these are the following;:
B A journalist’s employment (and accreditation) terminates upon
death, dismissal, resignation and retirement (the retirement age is 55,
but a journalist may apply for retirement after 20 years of service).
Note that the statute provides for so-called ‘deemed’ resignations,
which include being absent without leave, refusing to perform
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functions during his/her notice period in the case of a voluntary
resignation, and after being incapacitated (this requires medical
certification) for a period of two years.

B Note that the administrative authority plays a role in that it has to
accept a letter of resignation from a journalist.

B The statute contains a number of detailed provisions regarding
pension benefits for journalists.

B The statute also provides that a journalist may repudiate a contract
of employment where the press outlet commits grave infringements
against a journalist, including physical injury, intentional prejudice,
exposure to grave danger and the like. In such cases the journalist
does not need to tender his resignation and serve a notice period.

Trade unions: Articles 53-54 entitle a journalist to join and hold office in a trade
union.

3.2.4 High Council of Broadcasting and Communications Act 11/001 dated 10 January 2011
THE HCBC'S MAIN FUNCTIONS

In terms of sections 8 and 9 (where other sections apply these are specified), the
general functions of the HCBC include:

Guaranteeing freedom of the press, information and mass communication
Overseeing adherence to a code of conduct in respect of information provision

Overseeing equitable access to state providers of information and communication
by all political parties and associations

Developing a code of conduct

Mediating in media-related disputes

Promoting excellence in media production

Promoting a culture of peace, democracy, human rights and fundamental freedoms
Promoting a national culture through the media

Protecting children
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B Filing reports to Parliament

B Providing advisory opinions on draft laws to Parliament or to the government —
section 10

Overall, the HCBC is responsible for the day-to-day oversight of the media.

In terms of section 17, any person wishing to operate a print, broadcast or online
media service must submit a dossier to the Council of the HCBC for compliance
checks. Unfortunately, no additional information is given in the statute as to what the

dossier is to contain. We surmise that it requires a detailed description of the content
of the service. The statute is entirely silent on licence and permit applications.

SANCTIONS

In terms of section 58, the HCBC is entitled to investigate and impose sanctions on
the media for:

B Non-adherence to the content of the annexures to permits (again, we stress
the statute is silent as to who is responsible for granting and drafting these

permits)

B Illegally operating as a professional journalist or illegally exercising any other
function in relation to the print or broadcast media

B [llegally altering share capital and means of financing
B [llegally loaning money to third parties
B Refusing to furnish information requested by the HCBC

B Unlawfully broadcasting television or radio programmes or creating interferences
with third-party frequencies

B Failing to disclose tariffs to subscribers
B Fraudulently broadcasting additional radio or television channels
B Failing to observe sanctions imposed by the HCBC

B Unlawful copyright infringements of broadcast material
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In terms of section 59, the HCBC has alarmingly wide powers to suspend a broadcast
service for a period not exceeding three months or to seize documents, films, video
cassettes and other media-related information.

No limitations on this discretion are provided for (unlike the grounds set out above)
and no grounds for such action are stated in the statute. The HCBC therefore has
broad power to act with impunity.

3.3 Statutes governing the making of films

There are a number of constraints on the making of films in the DRC - something
that obviously impacts upon the visual media, such as television.

The main piece of legislation governing film in the DRC is Ordinance 53 of 1936 (or
the Film Ordinance).

Some key aspects of it are as follows:

B In terms of article 1 of the Film Ordinance, no one may produce a film in a public
place unless authorised to do so by the director-general of information services.
Any person contravening this section is guilty of an offence and is liable to a
period of imprisonment of one to seven days, or the payment of a fine, in terms
of article 8 of the Film Ordinance.

B In terms of articles 2 and 3, applications for authorisation to make a film must be
in writing and lodged with the director-general at least one month prior to the
proposed commencement of filming. The applications must include a range of
information such as the names, addresses and nationalities of the applicant, the
travel route and the duration of the planned filming. Note that where non-
‘European’ or ‘Asian’ actors are to be used, specific information regarding their
roles is required to be provided. If the film is a documentary, then the
documentary genre must be specified — that is, indigenous life, flora, fauna,
landscape, etc.

B In terms of article 4, the director-general has the discretion to exempt the
applicant from submitting a detailed film script for his/her prior approval.

B In terms of article 5, the director-general may issue his approval of the application
conditional upon the presence of a state official to monitor filming, at the
applicant’s expense. The state official may impose restrictions on filming and has
broad discretion in this regard.
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3.4 Statutes governing the broadcast media generally

3.4.1 Statutes that regulate broadcasting generally
Broadcasting in the DRC is regulated by the:

B High Council of Broadcasting and Communications (HCBC) Act, Act 11-001
dated 10 January 2011

B Press Freedom Act, Act 96-002 dated 22 June 1996

B Telecommunications Act, Act 13-2002 dated 16 October 2002

B Post and Telecommunications Act, Act 14-2002 dated 16 October 2002

3.4.2 Establishment of the HCBC and the Regulatory Authority

The DRC has more than one regulatory authority for broadcasting and signal
distribution. While regulators are established in terms of a number of different
statutes, it is clear that real power in respect of broadcasting resides in the executive
branch of government and in particular with the Ministry of Press and Information.
Despite being a constitutionally mandated body, the HCBC operates alongside a
Regulatory Authority, which deals with technical matters, and is overshadowed by
the very real powers exercised by the executive.

THE HCBC

As required by the Constitution, section 2 of the HCBC Act establishes the HCBC as
an institution supporting democracy. Section 2 provides that the HCBC is
independent, autonomous and endowed with legal personality.

THE REGULATORY AUTHORITY

Section 8 of Telecommunications Act establishes the Regulatory Authority, which is
a public service with legal personality. This same body is, however, also established
in terms of section 1 of the Post and Telecommunications Act as being a juristic
entity, which is an independent organ of regulatory authority.

3.4.3 Main functions
THE HCBC

In terms of section 8 of the HCBC Act, the HCBC’s main functions are to:

B Guarantee freedom of the press, information and mass communication
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B Opversee adherence to a code of conduct in respect of information provision

B Oversee equitable access to state providers of information and communication by
all political parties and associations

B Develop a code of conduct

B Mediate in media-related disputes

B Promote excellence in media production

B Promote a culture of peace, democracy, human rights and fundamental freedoms
B Promote national culture through the media

B Protect children

B File reports to Parliament

B Provide advisory opinions on draft laws to Parliament or to the government —
section 10

It is clear that licensing — a key regulatory function in terms of international good
practice — is not a function of the HCBC.

THE REGULATORY AUTHORITY

In terms of section 8 of the Telecommunications Act, the aims of the Regulatory
Authority with regard to signal distribution include:

B Overseeing adherence to laws and regulations relating to telecommunications
matters

B Processing licence applications and permits. Note that the section is extremely
vague as to exactly what kinds of licences and permits are being referred to, but it
appears that these are technical licences and permits appropriate to signal
distribution matters

B Operating a register of licences

B Managing frequency bands
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B Enforcing compliance with the provisions of the Telecommunications Act

In terms of section 25 of the Telecommunications Act, the Regulatory Authority
issues a technical permit after approval of the minister in charge of
telecommunications. In terms of section 57 of the Press Freedom Act, this technical
permit appears to be a pre-condition for obtaining a broadcasting permit or licence.

3.4.4 Appointment of members
THE HCBC

In terms of section 24, there are 15 members of the HCBC, namely:

One member chosen by the president

Two members chosen by the National Assembly

Two members chosen by the Senate

One member chosen by government

One member chosen by the High Council of the Judiciary

Three members chosen by professional media associations (print, radio and television)
One member representing the advertising sector

One member chosen by the National Council of Advocates

One member chosen by the Association of Parents and Students

Two members chosen by associations for the protection of media rights

However, in terms of section 26, the president formally appoints all members of the
HCBC.

THE REGULATORY AUTHORITY

Section 9 of the Post and Telecommunications Act stipulates that the Regulatory
Authority is made up of a seven-member council: a president; a deputy-president;
and five councillors. Further, section 10 stipulates that all council members are
officially appointed by the president of the DRC, who personally designates its
president and deputy, while Parliament nominates two of the five councillors and the
minister in charge of telecommunications nominates the last three.

3.4.5 Funding for the regulators
THE HCBC

Section 53 of the HCBC Act provides that the HCBC operating and financial costs
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are to be provided for from monies appropriated by Parliament — in other words,
specifically allocated to the HCBC in the national budget.

THE REGULATORY AUTHORITY

Section 21 of the Post and Telecommunications Act provides that the Regulatory
Authority is funded through various sources of income, including service fees,
administrative fees and taxes.

3.4.6 Licensing regime for broadcasters and signal distributors in the DRC
BROADCAST LICENSING

Broadcasting-related licensing in the DRC is not conducted by an independent
authority. Section 56 of the Press Freedom Act provides for a system of governmental
permits to provide commercial radio and television broadcasting services. An
applicant needs to submit a declaration either to the Ministry of Press and
Information or to the relevant regional entity responsible for press and information
matters. In terms of section 57, such a declaration must include:

B The company registration number

B Channels to be broadcast

B Names, birth dates, criminal records (if any) and certificates of good conduct of
both the owner and head of programming

B Statement on the nationality of the head of programming

B Addresses of the head office and any subsidiary companies

B A copy of the company’s internal rules and regulations

B A copy of the schedule of programmes to be broadcast

B A copy of the licence granted by the Ministry of Post and Telecommunications.
Note that this appears to be a signal distribution licence — the technical licence
identifying spectrum to be used, which is obtained in terms of section 33 of the

Telecommunications Act.

It appears that the Ministry of Press and Information is able to impose conditions in
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respect of such broadcasting permits. Note that there are no specific references to
community broadcasting services in the DRC statutes although a number of
community broadcasters are operational in the country.

FREQUENCY SPECTRUM LICENSING

This is an important aspect of broadcasting because all terrestrial and satellite
broadcasting signals are distributed through radio waves, and consequently make use
of the radio frequency spectrum.

In terms of section 33 of the Telecommunications Act, the Regulatory Authority
assigns frequencies to licensed broadcasters, both radio and television, after
consulting with the minister of information.

3.4.7 Responsibilities of broadcasters in the DRC
ADHERENCE TO LICENCE CONDITIONS AND OTHER REQUIREMENTS

In terms of section 87 of the Press Freedom Act, no person may provide a
broadcasting service without adhering to the requirements of the Press Freedom Act.

In terms of sections 63(a), 64(b) and 65 of the Press Freedom Act, the head of
programming and the producer of the particular programme in question are
criminally liable for any breach of the conditions imposed by the Ministry of Press
and Information when granting a permit for the commercial broadcasting service.
They are to be sentenced in accordance with the provisions of the Criminal Code.

In terms of sections 63(b) and 64(a) of the Press Freedom Act, the owner, head of
programming and the producer of the specific programme that breached the relevant
condition are also liable for civil damages in respect of such breach of the conditions
imposed by the Ministry of Press and Information when granting a permit for the
commercial broadcasting service.

In terms of section 58 of the HCBC Act, the HCBC is entitled to investigate and
impose sanctions on the media for:

B Non-adherence to content of the annexures to permits (again, we stress that the
statute is silent as to whom is responsible for granting and drafting these permits)

B [llegally operating as a professional journalist or illegally exercising any other
function in relation to the print or broadcast media
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B ]llegally altering share capital and means of financing
B [llegally loaning money to third parties
B Refusing to furnish information requested by the HCBC

B Unlawfully broadcasting television or radio programmes or creating interferences
with third-party frequencies

B Failing to disclose tariffs to subscribers

B Fraudulently broadcasting additional radio or television channels
B Failing to observe sanctions imposed by the HCBC

B Unlawful copyright infringements of broadcast material

In terms of section 59 of the HCBC Act, the HCBC has alarmingly wide powers to
suspend a broadcast service for a period not exceeding three months or to seize
documents, films, video cassettes and other media-related information. No
limitations on this discretion are provided for (unlike the grounds set out above) and
no grounds for such action are stated in the statute. This gives the HCBC broad
power to act with impunity. The HCBC, however, cannot permanently cancel a
frequency allocation without a court order.

ADHERENCE TO LOCAL CONTENT REQUIREMENTS

Section 66 of the Press Freedom Act requires all broadcasters to ensure that at least
50% of all programming broadcast is locally produced programming.

RIGHT OF REPLY

In terms of sections 67-72 of the Press Freedom Act, any person is entitled to reply,
free of charge, to any matter that affects his/her or its honour or reputation, which
has been broadcast by any broadcasting service, within 15 days of the original
broadcast. The person seeking to exercise the right of reply must specify the
allegations to be addressed. The length of reply may not exceed the duration of the
original allegation, unless absolutely necessary.

Any state official is automatically entitled to a right of reply provided such reply
relates to factually inaccurate material broadcast. The reply in this instance may be up
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to twice the duration of the original broadcast. The right of reply ought to take place
in the next airing of the programme following the receipt of the request to exercise
the right of reply.

Any refusal to allow a right of reply is subject to sanctions imposed in terms of section
83 of the Press Freedom Act. Section 83 empowers the minister of, or regional
authority responsible for, press and information to: order the seizure of documents,
suspend the broadcast of one or more offending programmes; or suspend a
broadcasting service for a period not exceeding three months in the following
circumstances:

B For refusing to grant a right of reply, and/or
B For broadcasting material in contravention of laws, good morals or public order

ADHERENCE TO OWNERSHIP AND CONTROL LIMITATIONS FOR PRIVATE BROADCASTING SERVICES

Section 7 of the HCBC Act imposes ownership and control restrictions on
broadcasters. It provides that not more than 40% of shares of a commercial
broadcaster be owned by foreigners. If a Congolese person or entity owns more than
50% of the shares in a commercial broadcaster, he/she or it cannot do so on behalf
of a foreign person or entity.

ADHERENCE TO STATUTORY PROHIBITIONS ON BROADCASTING CONTENT

The only clear prohibition relates to reporting on court proceedings. These
provisions are set out in detail in the section dealing with the prohibition on the
publication of information relating to court proceedings, covered later in this
chapter.

PROVIDING INFORMATION REGARDING A SERVICE

In terms of section 17 of the HCBC Act, any person wishing to operate a print,
broadcast or online media service must submit a dossier to the HCBC Council for
compliance checks. Unfortunately, no additional information is given in the statute as
to what the dossier is to contain. We surmise that it requires a detailed description of
the content of the service. The statute is entirely silent on licence/permit applications,
which are required in terms of the Press Freedom Act.

3.4.8 Are the HCBC and the Regulatory Authority independent regulators?
The HCBC and the Regulatory Authority are not independent bodies.
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THE HCBC

While section 2 of the HCBC Act provides that the HCBC is independent and
autonomous, and section 53 provides that it is funded by Parliament, the HCBC’s
independence is compromised in the following ways:

B All its members are appointed by the president, although a number of different
institutions are involved in choosing the appointees. The body as a whole is not
required to act in the public interest and there is no public nominations process
or other public involvement in the appointments.

B The HCBC cannot be said to act as a broadcasting regulator in the general sense
because it is not involved in licensing in any way and has no regulation-making
powers. The HCBC appears to be only a content-related oversight body, with
extremely limited remit of powers.

This means that the HCBC does not meet international best practice standards with
regard to appointment requirements for independent bodies and institutional
independence.

THE REGULATORY AUTHORITY

The Regulatory Authority clearly works closely with the ministers for post and
telecommunications, and press and information and does not act to grant permits or
licences without the ministers’ approval. The Regulatory Authority is not
independent because it functions only in conjunction with the relevant ministers.

3.4.9 Weaknesses in the legislation which should be amended

There are a number of problems with the legislative framework for the regulation of
broadcasting generally in the DRC. The main problem is that none of the bodies
involved in the regulation of broadcasting are independent.

Executive officers and departments are intimately involved in granting licences and
permits, and there is no emphasis on the need for the public interest to be served in
any of the relevant statutory provisions.

There are many different laws governing licensing, authorisations and permits, but all
of these involve senior officials within the executive branch of government. There
cannot be said to be genuine independent institutions governing broadcasting in the
DRC, particularly in respect of the licensing of new operators.
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3.5 Statutes that regulate the state broadcast media

Two statutes regulate the state broadcast media:

B Ordinance 81-050 of 1981 regulates the Congolese National Radio and
Television Broadcaster (Radio Télévision Nationale Congolaise — RTNC). Note
that the name of the national broadcaster has changed (in line with the country’s
general name change from Zaire to Congo), although the ordinance still refers to
the old entity.

B Public Enterprises Act, Act 78-002 of 1978 regulates all public enterprises in the
DRC, of which the RTNC is one.

3.5.1 Establishment of the RTNC

Article 1 of Ordinance 050 created the RTNC, which was established as a public
enterprise with separate legal personality — that is, it is capable of suing and being
sued. The RTNC’s aims are stated as being both educational and commercial.

The Public Enterprises Act governs many aspects of the RTNC because that entity is
a public enterprise, in terms of article 1 of Ordinance 050.

Article 2 of the Public Enterprises Act provides that any public enterprise has at least
one of the following characteristics. It is:

B Created and controlled by state organs in order to fulfil a public mandate
B Created to perform a specific function
B A joint venture among state entities to perform a specific function

B Created through the initiative of other public enterprises in association with state
entities to perform a specific function

3.5.2 The RTNC's mandate

Article 2 of Ordinance 050 provides that the RTNC may establish stations or bureaus
anywhere in the DRC or in foreign countries.

Article 3 of Ordinance 050 sets out the RTNC’s broadcasting mandate. This is not an
extensive mandate and article 3 refers only to three aspects, namely to:
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B Operate national radio and television broadcasting services
B Provide information, training and education to the masses
B Create and promote cinematographic productions

3.5.3 The RTNC's governing structures and member appointment

In terms of article 7 of Ordinance 050, there are three structures within the RTNC:
a board of directors; a managerial committee; and an office of chartered accountants.

BOARD OF DIRECTORS

Article 10 provides that the board of directors is the highest authority within the
RTNC when it comes to administrative acts and social responsibility.

In terms of article 8 of Ordinance 050, the RTNC is controlled by a board of
directors comprising nine members: a chief executive officer; two company
secretaries; representatives of the departments of Information and Portfolios (this
department manages cabinet functioning); and a representative of the National
Parents’ Association.

In terms of article 8, the RTNC board members are appointed in terms of articles
6-24 of the Public Enterprises Act. In terms of article 7 of the Public Enterprises Act,
all member of the RTNC Board are appointed by the president for a renewable term
of five years. Article 7 also gives the president absolute discretion to remove a board
member at will during his/her term of office.

MANAGERIAL COMMITTEE

Article 11 of Ordinance 050 requires the Managerial Committee to implement all
decisions taken by the board of directors and to be responsible for the day-to-day
operations of the RTNC, in accordance with the RTNC’s internal rules and regulations.

In terms of article 11 of the Public Enterprises Act, the members of the RTNC
Managerial Committee are appointed by the RTNC Board.

OFFICE OF CHARTERED ACCOUNTANTS

Article 14 of Ordinance 050 provides that all financial transactions of the RTNC
must be under the direction of the Office of Chartered Accountants, which is to have
between two and four accountants. Note that members of the Office of Chartered
Accountants are appointed by the president for a renewable term of two years.
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3.5.4 Funding for the RTNC

Article 4 of Ordinance 050 sets out how the RTNC is funded. The four sources of
funding are:

B The commercial exploitation of broadcasting, cinematographic productions, etc.
B The administration of its assets, including property

B State subsidies

B Donations

Article 31 of Ordinance 050 makes it clear that the RTNC’s budget is required to be
submitted to the Department of Portfolio for approval.

Articles 25-27 of Ordinance 050 provide that any net profit made by the RTNC is
to be distributed as follows:

B Five per cent is to be allocated to an RTNC reserve fund, until such time as the
reserve fund is equal to an amount constituting 10% of the entire capital valuation
of the RTNC.

B The Department of Portfolio decides whether the remaining 95%:
B s to be placed in additional reserve funds if so recommended by the
RTNC Board of Directors
B [s to be carried over for the next financial year, or
B s to be paid over to the national treasury

Article 32 provides that the president must approve any increase or decrease in the
asset pool of the RTNC, as recommended by the Department of Portfolio.

3.5.5 The RTNC: Public or state broadcaster?

The RTNC is clearly a state broadcaster. Its board members serve entirely at the
discretion of the president, and its budget is approved and provided for by the
minister of portfolio. The RTNC is also under close executive supervision. In terms
of article 31 of Ordinance 050, the RTNC is required to report to:

B The Department of Information on the following issues:
B Tenders
B Organisational structure
B Personnel
B Salaries
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B Building maintenance
B Annual report
B The establishment of regional offices in the DRC or foreign bureaus

B The Department of Portfolios on the following issues:
Buying and selling of property

Loans

Financial cessions and acquisitions

General accounting issues

Budgets and financial projections

Year-end statements

Balance sheet

Furthermore, while the RTNC Board publishes an annual report, this is not presented
to Parliament but instead to the Department of Information. The RTNC’s
accountability therefore appears to be to the executive rather than to the public’s
elected representatives in Parliament.

3.5.6 Weaknesses in Ordinance 050 which should be amended

It is clear that the RTNC is not a public broadcaster since it lacks basic independence.
It ought to have a far more detailed public mandate that requires it to operate in the
public interest and it should be accountable directly to Parliament. Furthermore, the
RTNC ought to be funded directly from parliamentary disbursements specifically
provided for in the national budget.

While it is appropriate for the president to formally appoint the members of the
RTNC Board, this ought to happen only after a transparent and public nomination
process, as well as a short-listing and recommendation process conducted by a multi-
party body such as Parliament.

Lastly, RTNC board members should be removed only on objective grounds for
incapacity or failure to perform.

3.6 Statutes that govern the state newsgathering agency
Two statutes govern the state newsgathering agency, the Congolese Press Agency

(CPA):

B Ordinance 81-052 of 1981
B Public Enterprises Act, Act 78-002 of 1978
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3.6.1 Establishment of the Congolese Press Agency

The CPA was initially established by Ordinance 67-83 of 1967 and is currently
regulated in terms of Ordinance 052. Article 1 of Ordinance 052 provides that the
CPA is a public institution with legal personality (that is, it is capable of suing and
being sued) and that it has as its focus technical, administrative and commercial
activities.

3.6.2 The CPA's main mandate

Article 3 sets out the CPA’s mandate, namely to:

B Gather information that is accurate, complete and not contrary to public morals

B Make this information commercially available to users

B Undertake feasibility studies with regard to programming or means of
communication (television or print based) in order to promote the international
credibility of the DRC

B Create an international network to have a worldwide presence

B Promote the country’s development

B Ensure the education of the public through the broadcast of its content

In order to achieve its mandate, article 4 contains a number of requirements for the
CPA, including to:

B Present information in a fair and impartial manner
B Provide users with information on a regular and uninterrupted basis
B Not allow itself to be under the influence of a political or pressure group

The last requirement is interesting given that the CPA is clearly a state news agency.

3.6.3 The CPA’s governing structures and member appointment

In terms of article 8 of Ordinance 052, there are three structures within the CPA: a
board of directors; a managerial committee; and an office of chartered accountants.
In terms of article 9 of Ordinance 052, the functioning of the CPA is governed by
articles 6-24 of the Public Enterprises Act.
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Article 9 of Ordinance 052 provides that the CPA Board of Directors is made up of
nine members, including certain members of the Managerial Committee appointed in
terms of articles 6 and 17 of the Public Enterprises Act.

Article 18 of the Public Enterprises Act provides that the Managerial Committee is
responsible for the day-to-day implementation of board decisions.

Article 17 of the Public Enterprises Act provides that the Managerial Committee
comprises a general manager, two administrators and a staff representative. Of these,
all serve on the CPA Board of Directors, except for the staff representative.

In terms Article 9 of Ordinance of 052, the other directors are a representative of:

B The Office of the President

B The Department of Information

B The Department of Portfolio

B Press bodies (three representatives)

Article 7 of the Public Enterprises Act provides that the CPA board members are
appointed by the president. They serve at his discretion as he is able to remove them
from office at will.

Article 23 of Ordinance 052 provides that the CPA reports directly to the Office of
the President.

3.6.4 Funding for the CPA

In terms of article 5 of Ordinance 052, the CPA is funded through a range of sources,
including from contracts for services rendered to its customers, donations and state
subsidies.

In terms of articles 18-23, the president determines whether the net profit of the CPA
is to be:

B Carried over for the next financial year, or
B Paid over to the national treasury

Given that the CPA is both government funded and controlled through reporting
directly to the Presidency, and given that the CPA Board serves at the will of the
president, it is clear that the CPA operates as a government communications and
information service.
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3.7 Statutes that undermine a journalist’s duty to protect his or her sources

A journalist’s sources are the lifeblood of his or her profession. Without trusted
sources, a journalist cannot obtain information that is not already in the public
domain. However, sources will often be prepared to provide critical information only
if they are confident that their identities will remain confidential and will be respected
and protected by a journalist.

This is particularly true of so-called whistleblowers — inside sources that are able to
provide journalists with information regarding illegal activities, whether by company
or government personnel. Consequently, democratic countries often provide special
protection for journalists’ sources. It is recognised that without such protection,
information that the public needs to know would not be given to journalists.

The only statute in the DRC that clearly deals with this issue is the Criminal
Procedure Code, 1959. The Criminal Procedure Code was enacted prior to the
DRC’s independence, but has been amended numerous times since then. Provisions
of the Criminal Procedure Code might be used to compel a journalist to reveal
confidential sources.

Section 78 of the Criminal Procedure Code, for example, provides that any person
who, without a valid excuse, fails to appear in court, take the required oath or give
evidence as required, may be sentenced to imprisonment, or required to pay a fine,
or both.

This provision might conflict with a journalist’s ethical obligation to protect his or
her sources. However, it is important to note that whether or not requiring a
journalist to reveal a source is in fact an unconstitutional violation of the right to
freedom of expression will depend on the particular circumstances in each case,
particularly on whether the information is available from any other source. It is
therefore extremely difficult to state that these provisions are, by themselves, a
violation of the right to freedom of expression under the Constitution.

3.8 Statutes that prohibit the publication of certain kinds of information

A number of statutes contain provisions which, looked at closely, undermine the
public’s right to receive information and the media’s right to publish information.
These statutes are targeted and prohibit the publication of certain kinds of
information, including:

B I[nformation regarding legal proceedings
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Information relating to public safety, order and security, or which otherwise
undermines government’s authority (such as incitement)

State secrets

False information that alarms the nation
Expression which insults the president
Expression which offends against public morals
Expression which constitutes xenophobia

Expression which promotes hate speech or discrimination

3.8.1 Prohibition on the publication of information relating to legal proceedings

Section 79(a) of the Press Freedom Act, 96-002 of 1996, prohibits the publication
of any judicial matter prior to this being read out in a court of law.

Section 79(b) of the Press Freedom Act prohibits the publication of any judicial
deliberations or any information regarding activities of the High Council or of
magistrates without their express permission.

Section 79(c) of the Press Freedom Act prohibits the publication of photographs,
drawings or pictures depicting crimes of violence or crimes against public morals,
unless permission has been granted by the relevant chief judicial officer.

Section 79(d) of the Press Freedom Act prohibits the broadcasting of court
proceedings, unless permission has been granted by the relevant chief judicial
officer.

Section 79(e) of the Press Freedom Act prohibits the publication of the identity of
a rape victim, unless the victim has given express permission for the revelation of
his or her identity.

Section 79(f) of the Press Freedom Act prohibits the publication of information
regarding fines, costs and damages awarded against a litigant by a court of law.
This provision is extraordinary in that it appears that the public is not entitled to
obtain any information regarding court orders dealing with fines, costs and
damages awards.
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B Section 81 of the Press Freedom Act provides that any person guilty of publishing
the above prohibited information can be sentenced to a period of imprisonment,
the payment of a fine, or both.

3.8.2 Prohibition on the publication of state security—related information

PRESS FREEDOM ACT 96-002 OF 1996

Sections 76 and 77 of the Press Freedom Act make it an offence to incite others
(whether through speeches, writings, images or any other written means) to commit
punishable offences, including theft, murder, looting, arson or any act threatening the
stability of the state.

[t is important to note that incitement is an offence in terms of section 77 of the Press
Freedom Act, even if the incitement is not acted upon. The punishment for such
incitement is to be meted out in accordance with sections 22 and 23 of the Criminal
Code. Section 22 essentially provides that a person who incites anyone to commit
punishable offences is to be charged as an accomplice to such crimes.

Section 23 of the Criminal Code provides that an accomplice is to receive a sentence
not more than half of the sentence given to the perpetrator(s) of the crime, subject to
a maximum period of imprisonment of between 10 to 20 years. However, the law is
unclear as to how such accomplices are to be sentenced if the incitement does not
result in any criminal offences being perpetrated by anyone.

Section 78 of the Press Freedom Act provides that any person who incites active
armed forces to switch allegiances to a foreign power in times of war is guilty of high
treason. Section 181 of the Criminal Code, 1940, provides that the crime of high
treason is punishable by death.

HIGH COUNCIL OF BROADCASTING ACT, ACT 11/001 OF 2011

Section 6 of the High Council of Broadcasting (HBC) Act prohibits the media from
condoning criminal activity or inciting others to violence. Sections 69-73 provide
that a media enterprise found guilty of the above can be sentenced to various fines.

CRIMINAL CODE, 1940

Section 209 of the Criminal Code prohibits the distribution of foreign publications
which aim to destabilise the state. The penalty is a period of imprisonment and/or a
fine.
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Section 211 of the Criminal Code prohibits the publication of false information that
undermines public order. The penalty is a period of imprisonment and/or a fine.

3.8.3 Prohibition on the publication of information relating to state secrets

Section 188 of the Criminal Code, 1940, makes it an offence to disclose state secrets.
The penalty is a period of imprisonment.

3.8.4 Prohibition on the publication of false information that alarms the nation

Section 199B of the Criminal Code, 1940, prohibits the publication of false
information that alarms the nation. The penalty is a period of imprisonment and/or
a fine.

3.8.5 Prohibition on the publication of expression which insults the president

Section 77 of the Press Freedom Act 96-002 of 1996, makes it an offence to publish
anything which offends the president. In terms of section 77 read with section 76 of
the Press Freedom Act, the punishment for offending the president is to be meted out
in accordance with sections 22 and 23 of the Criminal Code. However, as these
sections deal with accomplices to crimes, it is unclear what the punishment is for
offending the president.

3.8.6 Prohibition on the publication of expression which offends against public morals

Section 6 of the High Council of Broadcasting Act, Act 11/001 of 2011, prohibits the
media from being used to offend against public morals. Sections 69 and 73 provide
that a media enterprise found guilty of the above can be sentenced to various fines.

3.8.7 Prohibition on the publication of expression which constitutes xenophobia

Section 6 of the High Council of Broadcasting Act, Act 11/001 of 2011, prohibits the
media from being used to promote xenophobia. Sections 69 and 73 provide that a
media enterprise found guilty of the above can be sentenced to various fines.

3.8.8 Prohibition on the publication of expression which promotes hate speech or discrimination

Section 6 of the High Council of Broadcasting Act, Act 11/001 of 2011, prohibits the
media from being used to promote tribal, racial or religious hatred or any other form
of discrimination. Sections 69 and 73 provide that a media enterprise found guilty of
the above can be sentenced to various fines.
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4  REGULATIONS AFFECTING THE MEDIA
In this section you will learn:

O What regulations or rules are

Q) Key regulations governing the media generally

4.1 Definition of regulations

Regulations are subordinate legislation. They are legal rules that are made in terms of
an empowering statute (that is, a piece of legislation), and are made by a public
functionary — usually by a minister or a regulatory body.

4.2 Key regulations governing the media

There are a number of regulations which govern both the print and broadcast media.
Some of these regulations have been prescribed by the HCBC and some are
ministerial decrees. These are the:

B Press, Radio, Television and Advertising Fees Decree

B Broadcast Press Freedom and Professional Practice Decree

B Radio and Television and Compliance Commission Decree

B Administrative Fees on Photographic or Filmed Reportage Decree

B Broadcasting Press Freedom and Professional Practice Implementing Measures Decree
B Code of Conduct for Congolese Journalists Regulations

4.2.1 Press, Radio, Television and Advertising Fees Decree

The Press, Radio, Television and Advertising Fees Decree, Ministerial Decree
04/MIP/018/96 dated 26 November 1996, is a short decree. It requires administrative
fees to be paid by all press publications, television and radio stations, press agencies
and advertising agencies, and for authorisation to film or photograph news events.
Note, however, that the regulations do not specify what the fees are.

4.2.2 Broadcast Press Freedom and Professional Practice Decree

The Broadcast Press Freedom and Professional Practice Decree, Ministerial Decree
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04/M1P/020/96 dated 26 November 1996, sets out a number of requirements for
broadcasters operating in the DRC. It applies to all broadcasters — radio and
television, public and private — in terms of Article 1.

In brief, these requirements include the following:

In terms of article 2 of the Broadcasting Practice Decree, the content declarations
required to be provided by the broadcasters in terms of Press Freedom Act, Act
96-002 dated 22 June 1996, must be in writing.

In terms of article 3, the content of every advertisement requires approval by the
Compliance Committee prior to being broadcast.

Article 4 provides that all administrative fees payable by the broadcasters will be
set by the minister of information and the press.

Article 5 requires private broadcasters to comply with the content declaration
requirement within three months of the coming into force of the decree.

Article 7 empowers the secretary of the Ministry of Information and the Press to
implement the Broadcasting Practice Decree.

The Annexure to the Broadcasting Practice Decree sets out a list of further
requirements that all broadcasters must comply with upon being granted a licence.
In brief, these include the following:
B Ministerial Approval of Broadcast Service. Before commencing
operations, a broadcast service must obtain approval therefor from
the minister of information and the press.
B Content
* A content declaration required to be provided by the broad-
casters in terms of the Press Freedom Act, Act 96-002 dated
22 June 1996, must be submitted to the Regulatory Authority.
* Broadcasters will be held responsible for content broadcast.
* Broadcasters are to be impartial and objective when
broadcasting political content.
* If a private broadcaster is carrying a programme of the RTNC,
such programme must be broadcast delayed and in its entirety.
* Fifty per cent of all programmes broadcast must be local.
Note that what constitutes ‘local’ programming is not defined.
* All political propaganda is prohibited. Note that what
constitutes ‘political propaganda’ is not defined.
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* When broadcasting television content that is not suitable for
children, broadcasters must ensure that a white square
appears on the top right-hand corner of the television screen
as an audience advisory.

* Foreign content:

— The broadcaster must ensure that all foreign content
broadcast has one or more of the following character-
istics: educational, scientific or religious. It is not clear
how such a requirement is imposed upon commercial
satellite broadcasters operating in the DRC, whose
programmes clearly do not comply with this requirement.

— Satellite broadcasters are responsible for all
programmes broadcast on the satellite bouquet.

B Retention of copies of programmes broadcast: Every broadcaster
must keep a copy of all broadcasts for at least 30 days.

B Fees payable: The Annexure contains a number of administrative
and other fees payable by a broadcaster. These are the following;:

* A content declaration fee of US$500.00 payable in the
equivalent number of Congolese francs.

* Non-commercial radio and television stations are to pay a
licence fee of US$5,000.00, payable in the equivalent number
of Congolese francs.

¢ Commercial radio and television stations are to pay a licence
fee of US$10,000.00, payable in the equivalent number of
Congolese francs.

* Press agencies are to pay a licence fee of US$500.00, payable
in the equivalent number of Congolese francs.

* Advertising agencies are to pay a licence fee of US$500.00,
payable in the equivalent number of Congolese francs.

* A monthly administrative fee payable to the Compliance
Commission.

B Copyright

* Broadly, this section requires broadcasters to respect and
acknowledge intellectual property rights, including copyright.

¢ Copyrights must be lodged with SONECA, a national
intellectual property repository.

* Should satellite broadcasts violate intellectual property rights,
the broadcaster is liable.

B Advertising

* Advertising that does not conform to the broadcaster’s

content declaration may not be broadcast.
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* All advertising rates must be provided for in a written contract
between the advertiser and the broadcaster.
e All advertising must be approved by the Compliance
Commission prior to being broadcast.
B Penalties: Failure to comply with any requirements in the Annexure
will be subject to penalties provided in other laws.

4.2.3 Radio and Television and Compliance Commission, Ministerial Decree
ESTABLISHMENT OF THE COMPLIANCE COMMISSION

Article 1 of the Radio and Television and Compliance Commission, Ministerial
Decree 04/MIP/006/97 dated 28 February 1997, provides for the establishment of a
Compliance Commission by the Ministry of Information and the Press. Article 3 of
the Compliance Commission Decree provides that the Compliance Commission

comprises six members, namely:

A president, who is the secretary of the Ministry of Information and the Press
An advisor on judicial matters

An advisor on broadcasting matters

An advisor on press matters

An advisor on technical matters

An administrator of broadcasting

Although not explicit, it is clear that the advisors and broadcasting administrator are

appointed by the minister of information and the press.

MANDATE OF THE COMPLIANCE COMMISSION

In terms of article 2 of the Compliance Commission Decree, the three main objectives
of the Compliance Commission are to:

Receive and examine content declarations provided by broadcasters in terms of
the Press Freedom Act

Ensure broadcasters’ compliance with statutes, regulations and other applicable
legal rules governing broadcasting

Make recommendations on sanctions in the event of a breach by a broadcaster of
any applicable statutes, regulations and other applicable legal rules governing
broadcasting
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FUNDING OF THE COMPLIANCE COMMISSION

Article 4 of the Compliance Commission Decree provides that all broadcasters must
pay 10% of their advertising revenues to the Compliance Commission, calculated on
a monthly basis.

4.2.4 Administrative Fees on Photographic or Filmed Reportage Ministerial Decree

The Administrative Fees on Photographic or Filmed Reportage Ministerial Decree
04/MIP/008/97 dated 3 May 1997, is a very short decree that essentially sets
administrative fees for photographic and filmed reportage.

Although the terms of the decree are extremely vague, it appears that each
photographic or film assignment requires the payment of a US$50.00 fee to the
secretary-general of information — a significant reduction on the previous fees set.

4.2.5 Broadcasting Press Freedom and Professional Practice Implementing Measures —
Ministerial Decree

The Broadcasting Press Freedom and Professional Practice Implementing Measures —
Ministerial Decree 04/MCP/011/2002 dated 20 August 2002, contains a number of
content restrictions upon or information requirements for radio and television
broadcasters operating in the DRC. In brief, these are as follows:

B Article 1 prohibits the broadcasting of any content that does not comport with the
declaration of content made by the broadcaster in terms of the Press Freedom Act.

B Article 2 requires the prior approval of every advertisement to be broadcast by the
Compliance Commission.

B Article 3 prohibits the broadcast of any content that contradicts Congolese laws
or which disturbs public order or infringes on good morals.

B Article 4 prohibits the broadcast of films, images or documentaries of a
pornographic nature.

B Article 5 establishes a watershed period for television; films depicting violence and
horror may be broadcast only after 22h00.

B Article 6 requires applicants for licences to submit a report to the Compliance
Committee setting out their broadcasting technical capacity.
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B Article 7 creates a penalties provision. Depending on the seriousness of the
contravention, non-compliance with the Broadcasting Decree can result in the:

Seizure of documents and films or video cassettes belonging to the
offender

Suspension of one or more programmes on the broadcasting service
Suspension of the broadcasting service itself for a period not
exceeding three months

Withdrawal of the licence

4.2.6 The Code of Conduct for Congolese Journalists Regulations

The Code of Conduct for Congolese Journalists — Regulation by the High Council of

Broadcasting and Communications dated 4 March 2004, regulates all journalists,
whether working in the print, online or broadcast media.

The Code of Conduct is divided into two sections: Part A sets out the duties of
journalists while Part B sets out the rights of journalists. These are summarised in

brief:

B Part A: Duties of journalists

Section 1: To promote freedom of opinion and the public’s right to
access to information.

Section 2: To demonstrate fairness, honesty and independence when
reporting on individuals and society.

Section 3: To be impartial when reporting on controversial issues.
Section 4: To be responsible for published work.

Section 5: Not to engage in defamation, insult, slander, unsub-
stantiated accusations, falsification of documents, distortions of
facts, lies, incitement to hatred, as well as not to condone values that
are contrary to the practice of journalism.

Section 6: To uphold the truth by relying on established facts and
avoiding blackmail or the violation of a third party’s good faith.
Section 7: Not to take bribes.

Section 8: To identify sources of information where possible, unless
such sources request confidentiality.

Section 9: Not to engage in the distortion or embellishment of facts
or information.

Section 10: To rectify errors promptly and grant a timely right of
reply.

Section 11: To respect human dignity and privacy of persons,
particularly with regard to personal intimacy.
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B Section 12: To promote national culture, citizenship, and the virtues
of the DRC, which are tolerance, pluralism of opinion, democracy
and the universal values of peace, equality, human rights and social
progress.

B Section 13: To exercise circumspection with regard to information
that might harm vital state interests.

B Section 14: To show solidarity with fellow journalists and to abide
by decisions taken by the HCBC.

B Section 15: Not to publish ostensible corrections to articles that
never existed in the first place.

B Part B: Rights of journalists
Journalists are entitled to the following;:

B Section 16: Protection of sources of information.

B Section 17: Free access to sources of information, and the right to
investigate all facets of public life. Secrecy can only be requested of
a journalist with regard to public and private matters in exceptional
circumstances.

B Section 18: To refuse to carry out instructions of a superior which
are contrary to journalistic ethics. A journalist cannot be forced to
express him/herself in a manner that is contrary to his/her beliefs or
opinion, and if so forced, he/she may choose to resign.

B Section 19: The editorial team of any media outlet must be informed
of any decision that affects the existence of such outlet and must be
consulted in respect of employment-related managerial decisions.

B Section 20: Journalists have the right to engage in collective
bargaining.

B Section 21: Journalists must abide by the Code of Conduct.

5  CASE LAW AND THE MEDIA

The DRC’s court and jurisprudential system is a civil law system. Consequently, the
case law is not as strictly based on precedent as is the case in common law systems
(commonly found in former British colonies).

Case law in the DRC certainly affects the media and working journalists. For
example, journalists are sometimes tried before military tribunals for crimes such as
high treason. However, accessing Congolese case law is extremely difficult.

DRC case law is not published electronically or in law reports and there is no formal
indexing system of previous judgments. The services of a lawyer who has access to
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the registrar of the relevant court is usually essential when trying to obtain a copy of
a particular judgement.

NOTES

1 See, generally, http://www.state.gov/r/pa/ei/bgn/2823.htm#history,
2 See, http://www.ifex.org/democratic_republic_of congo/.






